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AGRICULTURAL LEASES IN MALABAR—NOTICE*T0-QUIT.~ ; 

* BY l 


M. VELAYUDHAN NAIR, ADVOCATE. 


A point of some importance in the tenancy law of Malabar fell to be decided 
by the High Court in the recent case in Narayanan Naw v. Kunhan Mannadtar*. 
The learned Judges (Gentle, C.J. and Rajamannar, J.) held in this case that 
section 14 of the Malabar Tenancy Act‘only mentions the grounds entitling the 
landlord to evict a cultivating verumpattomdar from the holding and that before: 
the landlord sues for eviction, he must terminate the tenancy. That, the learned. 
Judges observe, is done either by effluxion of time or by determination of a lease 
providing for forfeiture or by a notice to quit in accordance with law. In the 
case before them the lease deed did not contain a provision by which the lease 
became terminated or forfeited upon the lessee granting a sub-lease or upon rent 
falling into arrear. The landlord did not.send a notice to quit before suit. . 
There was only an allegation of an oral demand for surrender which was held 
to be insufficient and the suit was dismissed on the ground that the lease, which 
had become one from year to year by the tenant bolding ‘over, had not 
been determined by a notice to quit. It would seem that in their Lord- 
ships’ view a notice such as is prescribed in section 106 of the Transfer of Pro- 
perty Act is necessary to determine all agricultural leases in Malabar, even cases 
falling under section 14 of the Malabar Tenancy Act. The learned Judges say 
at page 562 ‘‘Since the lease date is May 15th, a notice terminating the: lease, 
which clearly was one from year to year must expire on that day, whatever period 
of notice was required, whether six months or a less period is necessary, in a 
notice to quit terminating an agricultural lease. No such notice was ever in fact 
given.”’ ; i Jau ukud na 

It is to be observed that the case before the learned Judges did not real- 
ly. fall under section 14 of the Malabar ‘Tenancy Act, for, although eviction was 
claimed by the landlord on the ground -of non-payment of rent (ground No. 3 
of section 14) it was found as a fact that. the Ist defendant who was the repre- 
sentative-in-interest of the lessee had sub-leased one of the four items of the pro- 
perty in suit'to defendants 6 to:'12.gnd as he was not cultivating the whole hold- 
ing he was clearly not a ‘‘cultivatitig verumpattomdar’’ entitled to claim fixity 
-of tenure under section 10. But section 14 relates only to suits for eviction of a 
‘cultivating verumpattomdar’’ qt the instance of his immediate landlord. 

In view of the finding in the case that the Ist defendant was not a ‘‘culti- 
vating verumpattomdar’* to whom the provisions of sections 10 and 14 would not 
apply, it is clear that the suit did not fall under section 14 of the Tenancy Act 
and the observations of the learned Judges regarding the necessity of terminat- 
ing the lease by a notice to quit before suit should therefore be understood as 
applying only to suits for eviction, which do not come under section 14 of thé 
Act. * : | Ls ey NENG atonal 

Two points arise for consideration. (1) Whether a notice conforming 
to the requirements of section. 106 of the Transfer of Property Act has to be 
sent to determine an agricultural lease in Malabar? (2). Whether in casês fall- 
ing under clauses (1) to (4) and (7) of section 14 of the Malabar Tenancy Act 
the landlord is entitled to claim eviction even before the end of thé agricultural 
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year and whether in such cases a notice to quit has to be sent before a suit for 
eviction is filed? 


Point No. 1—It would seem that according to the learned Judges who 
decided the recent case in Narayanan Nair v. Kunhan Mannadiart, a notice to 
quit such as is prescribed in section 106 of the Transfer of Property Act is neces- 
sary to determine an agricultural lease in Malabar and a notice conforming to the 
requirements of that section has to be sent before a suit for eviction 
is filed even in cases arising under section 14 of the Malabar Tenancy 
Act. This view is not, however, reconcilable with the law laid down in 
the earlier decisions where the point directly fell to be decided.. In the case of 
ordinary agricultural leases it has been held that a six months’ notice,cannot be 
insisted upon and that the exact synchronising of the date fixed for surrender in 
the notice with the date of the termination of the period of the lease is also 
not necessary, and all that is required is only a reasonable notice. (Vide Ganga- 
dharan Pattar v. Manavikraman* and Jaru Pujari v. Somakke®. ‘* What is reaso- 
nable notice’’, says Fielding, J., in the case in Jagut Chunder Roy v. Rup Chand 
Chango*, ‘‘is a question of fact which must be decided in each case according to 
the particular circumstances and the local customs.as to reaping crops and letting 
the land’’. In the case in Gangadharan Pattar v. Manavikraman*, which was an 
ordinary verumpattom lease in Malabar, the lease was dated 9th March. The 
notice was dated 16th January 1913 and the notice called upon the tenant to quit 
on or before the 26th February 1913: Under the contract of lease the entire rent 
was payable before the end of Makaram which is prior to 26th February and both 
dates were clearly after the end of the cultivation season. It was held that 
the notice to quit was reasonable and valid. In the case of Jaru Pujari v. 
Somakke®, the defendant held the property, under a Chalgeni Chit dated 30th 
May, 1915. He held over and the landlord sent a notice of-eviction on 27th 
November 1917 asking the tenant to surrender by the following Vishu-Samkrama 
(12th April 1918). It was held that Vishu-Samkrama is the customary day for 
termination of agricultural leases in South Canara and the notice to quit was 
reasonable and in accord with the custom:of the country. It is to be observed 
that a notice to quit, such as is prescribed in section 106 of the Transfer of Pro- 
perty Act has to be sent to determine even leases governed by that Act only in 
the absence of a contract or local law or usage to.the contrary. Section 117 of 
the Transfer of Property Act excludes the provisions of sections 105 to 116 
of that Act from application to agricultural leases, but the principles, embo- 
died in those sections are applied to agricultural leases as rules of 
justice, equity and good conscience. (Vide Krishna Setty v. Gilbert Pinto® 
and Umar Pulavar v. Dawood Rowther®. In the case in Jaru Pujari v. Somakke?®, 
His Lordship Mr. Justice Madhavan Nair points out that the dictum of the Full 
Bench in Krishna Ketty v. Gilbert Pinio®, that the Legislature wisely refrained 
from making those sections (105 to 116 of the Transfer of Property Act) appli- 
cable proprio vigore to agricultural leases for fear of unnecessarily interfering 
with settled usages which it is undesirable to disturb, shows that the existence of 
usages and customs would be a special reason for not applying the provisions of 
the Act (Transfer of Property Act) and the rules of the English Law to agricul- 
tural leases. In Achuthan Nair v. Madhavan Nair’, the landlord who 
claimed eviction of the holding for his own cultivation under section 14, clause 
(5) of the Malabar Tenancy Act, sent a notice of eviction calling upon the tenant 
to vacate the land by the 11th of March, whereas section 14, clause (5) of the 
Act permits the landlord to have the land only from the end of an agricultural 
year. His Lordship Mr. Justice Horwill observes that it is only a small matter 
and that although the landlord cannot have the land on the 11th of March his 
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demand can be complied with on the 30th March. It would seem that the .date 
“30th March?” in the judgment is-a: mistake for 14th or 15th March for accord- 
ing to the definition in section 3, clause (a) of the Malabar Tenancy Act, ‘‘agri- 
cultural year?” means ‘‘the year commencing with the 15th of March in any 
calendar year and ending with the 14th of March of the following calendar year 
Point No. 2.—Section 14 of the Malabar Tenancy Act provides that no suit 
for eviction of a cultivating verumpattomdar shall lie at, the instance of his 
landlord except on the grounds mentioned therein. 4 
As the learned Judges point out in the recent case in Narayanan Nair v. 
Kunhan Mannadiar?, section 14 only specifies.the grounds which will justify evic- 
tion of a cultivating verumpattomdar upon whom fixity of tenure is conferred 
by section 10. Section 10 expressly provides that the fixity of tenure conferred 
by it is subject to eviction ‘‘as provided in this Act,” In other words, whereas 
before the ‘enactment of the Malabar Tenancy Act the landlord could evict all 
kinds of tenants arbitrarily, without: assigning any grounds or reasons whatso- 
ever, a ‘‘cultivating verumpattomdar’’ cannot now be evicted by his immediate 
landiord on any grounds other than those mentioned in section 14. Tenants who 
are not ‘‘cultivating verumpattomdars’’ within the meaning of the Act are, how- 
ever, liable to be evicted as before without assigning any grounds therefor. | 
The grounds of eviction mentioned in section 14 fall under 2 categories.. 
(1) Those that involve misconduct or default on the part of the tenant.. (2) 
Those that are personal to the landlord. The grounds mentioned-in clauses (1) . 
to (4) and (7) of section 14 fall under the ist category and thosé mentioned in 
clauses (5) and (6) fall under the 2nd category. Im cases falling under the 
second category [clauses (5) and (6)] it is clear that a notice claiming surrender 
of the holding by the end of the agricultural year is necessary before the land- 
lord files a sut for eviction, although the exact synchronising of the date fixed 
for surrender in the notice with the date of the termination of the agricultural 
year is not strictly necessary. (Vide Achuthan Naw v. Madhavan Nari.) In 
cases falling under the lst category [clauses (1) to (4) and (7)] such a notice 
(to quit by the end of the agricultural year) cannot be considered to be neces- 
sary. For, the grounds mentioned in clauses (1) to (4) and (7) are really 
grounds entitling the landlord to treat the lease as forfeited. They are in fact 
cases of determination of the lease by forfeiture. In the unreported case S.A. 
No. 376 of 1942 (Kochunny Nair v. Chiimmukutty Ammal®), where the landlord 
claimed eviction on the ground of non-payment of rent (ground ‘No. 3 of sec- 
tion 14) His Lordship Mr: Justice Happel held that no notice of termination of 
lease before suit is necessary. It is to be observed that in cases falling under 
clauses (3) and (7) of section 14 (non-payment of rent and failure to furnish 
security for fair rent) the landlord cannot get an absolute or indefeasible right 
to evict the tenant by sending a notice showing his intention to determine the 
lease, for in those cases the forfeiture is treated as a mere security for the due 
payment of rent and is relievable by the deposit of the arrears of rent and costs 
and by the deposit of one year’s fair rent or by furnishing security for the same . 
and by the deposit of the cost of the suit as provided in clauses (8) and (4) of 
section 15. Sending of such’a notice in such cases is unnecessary and would be 
altogether otiose. In the case, however, of forfeiture of the lease incurred by the 
tenant doing any of the acts mentioned-in clauses (1), (2) and’(4) of section 
14, the forfeiture is not relievable and the landlord is entitled to insist that he 
should be given a decree for eviction. In such cases no relief against forfeiture 
is available and the legal forfeiture takes effect. The acts mentioned in clauses 
(1), (2) and (4) of section 14 constitute breaches of some of the fundamental 
obligations of the lessee which are implicit in the relationship of landlord and 
tenant and upon the tenant doing any of those acts the landlord would be en- 
titled to treat the tenancy as at an end and claim immediate eviction—even be- 
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fore the end of the agricultural year. If the tenancy would thus determine 
ipso facto (by forfeiture) by the tenant doing any of the acts mentioned in 


clauses (1), (2) and (4) of section 14,.it would appear to be a contradiction iń < 


terms to say that the lease must, be determined by a notice to quit by the end of 


the agricultural year or a notice to quit conforming to the requirements of sec- . 


tion 1U6 of the Transfer of Property Act, On forfeiture the lessor has the same 
right of ejectment as he would have if the lessee’s term had beer otherwise deter- 
mined. It has been held in the case in Provat Chandra Syam v. Bengal Central 
Bank, Lid.’ that a forfeiture clause can be availed of even before the end of the 
agricultural year and no particular form of notice is necessary to terminate a 
tenancy forfeited according to a covenant in the lease. Determination of :the 
lease furnishes no doubt, the cause of action for a suit in ejectment. Sending 
of a notice to ‘quit is, however, only one of the modes of determining a lease. 
[clause (A) of section 111 of the Transfer of Property Act]. A lease deter- 
mines by forfeiture also and the amended section 111, clause (g) of the Transfer 
of Property Act provides for the sending of a notice by the landlord showing 
his intention to determine the lease in cases where the lease determines by forfei- 
ture as mentioned in the section. It will be observed, however, that the notice 
insisted upon in section 111, clause (g) is quite different from the notice to quit 
mentioned in clause (A) which must conform to the requirements of section 106. 
The notice mentioned in clause (g) of section 111 is only an intimation by the 
landlord of his election to determine the tenancy. It need not comply with the 
requirements of section 106. All that is necessary is that the landlord should 
unequivocally express his intention to determine the lease. (Vide Manavikra- 
man Thirumalpad v. Noor Muhammad Sat?) 7 


Even a notice showing the landlord’s intention to determine the lease on 
the analogy of section 111, clause (g) of the Transfer of Property Act does 
not seem to be necessary in a case falling under clause (3) of section 14 of the 
Malabar Tenaucy Act (non-payment of rent within three months from the 
due date). Reference may be made in this context to the new section 114-A of 
the Transfer of Property Act the operative portion of which runs as follows :— 

“Where a lease of immoveable property has determined by forfeiture fora breach of an 


express condition which provides that on breach thereut the lessor may, re-enter, no suit for 
ejectment shall lic unless and unul the lessor has served on the lessee a notice in wniting— 


(a) apecifying the particular breach complained of ; and 
(5) if the breach is capable of remedy, requiring the lessee to rewedy the breach ; 
and the lessee fails, within a reasonable time from the date of the service of the 
the breach, 1f ıt 13 capable of remedy.” , i i 
As pointed out already, the forfeiture incurred by non-payment of rent ig 
a forfeiture that is remediable and relievable (vide section 114 of the Transfer 
of Property Act and section 15, clause (3) of the Malabar Tenancy Act) and 
though under the terms of the operative portion of section 114-A extracted 
above, a suit in ejectment would not be maintainable unless the notice provided 
in the section is sent to the tenant the proviso to section 1f4-A shows 
that no such notice is necessary. The proviso is as follows:—« 


“ Nothing in this section shall apply an express condition against the assigning, underletting 
parting with the possession, or uisposing, of the property leased, on to an express condition 


relating to a forteiture in case of non-payment of rent.” 

If it is not necessary ‘to send a notice requiring the tenant 
to remedy the breach (4.e. to pay up the arrears of rent due) before a suit in 
ejectment is filed ‘in a case where the lease determines’ by forfeiture for non- 
payment of rent, ex-hypothest it would seem to be not quite logical to hold that a 
notice to quit in termg of section 106 of the Transfer of Property Act or by the 
end of the agricultural year or a notice showing the landlord’s intention to deter- 
mine the lease is necessary before the landlord files a suit in ejectment upon 
ground No. 3 of section 14 of the Malabar Tenancy Act. 


notice, to remedy 


I. LL.R. (1938) 2 Cal. 434. | 2. (1921) 41 M.L.J. 265. 
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THE PROPOSED ABOLITION OF THE ORIGINAL SIDE OF THE 
HIGH COURT 


o BY 
N. SUBRAMANYAM, ADVOCATE. 


Ít is disclosed from the proceedings of our local Legislative Council that there 
is a proposal to abolish the Original Side of the Madras High Court and that the 
matter is under consultation with the Honourable Judges. It is sad to contem- 
plate that this institution with over éighty years of glowing history and tradition 
and which always has been inspiring the respect and confidence of the lawyer 
and the litigant should be thought fit to be lopped off as if it were an unnecessary 
or superfluous limb of the administration of justice. Under the Ļetters Patent 
of Queen Victoria, the three High Courts were established in Madras, Bombay 
and Calcutta with Original Side jurisdiction ; it was even then recognised that 
the traditions, customs, manners, methods of business of big commercial organisations 
with direct contact with foreign firms with their own law merchant of an inter- 
national nature and other conditions obtaining in these three important sea-coast 
capitals of the three big Presidencies needed a different manner of administration 
of justice from that of the other parts of the country. In recognition of 
this aspect we have in India, a Presidency Towns Insolvency Act, a Provincial. 
Insolvency Act, a Presidency Small Cause Couris Act, a Provincial Small 
Cause Courts Act, a City Municipal Act and a District Muni inalities 
Act. Even under the Transfer of Property Act, the mortgage by deposit of 
title deeds has been recognised in the City to meet business requirements. Things 
are not altered ‘today to justify a levelling up of these two systems and on 
the other hand the attraction of the people being now more towards cities, the 
present system may have to be rigidly maintained and if need be extended to other 
growing cities. The Original Side of the High Court is a court of record. Besides 
its civil, criminal, testamentary, matrimonial, admiralty and ecclesiastical juris- 
dictions, it has an extraordinary jurisdiction by which it can transfer to itself any 
case from other parts of the Province when in the interests of justice it is found 
necessary, and within our memories such instances have taken place. Under the 
-Original Side Rules the machinery is provided for cheap and expeditious disposal 
of commercial causes and procedure, such as Originating Summons, Garnishee 
Summons and Third Party Procedure, have been evolved to enable parties to obtain 
directions, without recourse to costly legal proceedings. It has practically an exclu- 
sive jurisdiction in Company matters and the applications of a complex natwe 
such as writs disposed of by the Judges on the Original Side cannot be handled 
so effectively by inferior Courts. It has certain powers, privileges and prerogatives 
to issue writs in matters of Habeas Corpus, Certiorari, Quo Warranto, Mandamus, etc. 
There is a dignity and prestige about it which make the people confident of its 
inviolability and feel a sense of security of their rights. The framers of our Consti- 
tution haye;recognised this fact and they have preserved intact all the powers of 
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the High Courts and all its privileges and prerogatives as the High Courts are the 
guardians and protectors T the fundamental rights of the vee There seems 
to be no substantial reason to abolish the Original Side and such an attempt has 
been disapproved by eminent leaders of the Bar like Mr. T. R. Venkatarama Sastriar 
and Sir Tej Bahadur Sapru. The Madras Advocates’ Association ubanimously 
pleaded in onc of the resolutions at a special meeting that the Government should 
at least defer this reform until all the High Courts discuss it on an All-India basis. 
It behoves our Honourable Judges, many of whom are from the Bar, and some 
with original side experience, also to bestow thought before they make their 
recommendations on this question. 


It may be that the Government is prompted by a desire to effect reduction 
of expenses to the litigant or to economise the judicial administration. In view 
of the ever-increasing court-fees and stamps on documents, one is led to infer that 
the Government is not kind-hearted to the litigant. The ad valorem fee levied under 
the Court-Fees Act, especially in this Province, is shockingly excessive as pointed 
out by Sir Lionel Leach in his farewell address to the Madras Bar and to the several 
Bar Associations in the country. And again, the Stamp Act has been amended 
so as to step up the duty on transfers, although the avowed policy of the law is to 
encourage transfers of property to be made freely. One may venture to suggest that 
the object of the State should be to dispense justice on favourable terms to the liti- 
gant and not to rackrent the latter with a view to earning revenue for ideological 
experiments. The cost of litigation on the Original Side of the High Court is 
cheaper than in the other civil Courts. Let us take suits the values of the claims 
of which are Rs. 5,001, 10,000, 15,000, 20,000 and 50,000 respectively.. The fee 
on plaints payable are as follows : 


Claim. Fee payable in O. S. Fee in other Courts, 
Rs. 5,001 Rs. 240-0-0 Rs. 412-7-0 
10,000 265-0-0 712-7-0 
15,000 290-0-0 937-7-0 
20,000 215-00 1, 102-7-0 
50,000 465-0-0 1,762-7-0 


The court-fee in the muffassil is under the Court-fees Act and the fee payable 
in the High Court (O. S.) is Rs. 225 for the first sum of Rs. 2,500 and Rs. 5 for the 
remaining Rs. 1,000 or part thereof. About twenty years ago the fee in the Original 
Side on-plaints of any value even a Crore of rupees was a flat rate of Rs. 30 only. 
It was subsequently raised to Rs. 100, then to Rs. 150 and then to the present scale. 
The process and application fees are higher in the Original Side. The fee for 
each summons including lodgement in Sheriff’s office is Rs. 4. On interlocutory 
applications, it is Rs. 5 for Judge’s Summons and Rs. 10 for a Notice of-Motion. 
There is also a first hearing fee of Rs. 10 for Settlement of Issues and the Hearing 
fee for each day of trial is Rs. 20. The fee on each exhibit filed is Rs. 2 but in 
the case of an agreed set of documents a fee of only Rs. 2 need be paid as on one 
exhibit and this is justified because the time of the Court is not taken in examining 
the documents in original. There is not much difference in the scale of battas 
paid to witnesses. Ifa suit is referred to the Official Referee for taking accounts 
as in Partnership or Partition actions a hearing fee of Rs. 20 should be paid each day. 
The fee allowed to the legal practitioners is now practically the same in the City 
as in the muffassil. The frightening itemised bjlls of the attorneys have now 
- vanished. With all these higher scales the cost of litigation is cheaper in the Original 
Side than in the other Courts and the higher the claim, the cheaper it is in the 
former. A system of low filing fee and a graduated scale of hearing, and exhibit 
fees is likely to be less harsh on the litigant and will have some relation to the 
time and trouble taken by the Court in the disposal of cases. 


pena in the suits referred to above there are two defendants in each, that 
each trial lasts two days, that ten exhibits are filed in each suit by one party and there 
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are four Judges’ Summons and one Notice of Motion. The total cost of all these will 
be about Rs. 100. Even sothe litigant pays less here than in the muffassil. Let us 
also suppose that these suits being either Partnership or Partition actions, arc 
referred to the Official Referee and that the trial in cach case lasts five working 
days. ‘The fee payable to this Court will be Rs. 100 in each case and even in the 
muffassil 4 party has to pay a commissioner who may be appointed for this purpose. 
The fee allowed to the advocate in the above suits will be Rs.350, Rs.650, Rs. 850, 
Rs. 1,050 and Rs. 1,650 respectively in the High Court, Original Side and in the 
muffassil Rs. 350, Rs. 600, Rs. 800, Rs. 1,000 and Rs. 1,600. If all these 
items are added up it will be seen that the litigation in the Original Side of the 
High Court is cheaper than in other Courts of the Province and more so where the 
claim is higher. Further, on the Original Side of the High Court there is this advan- 
tage, namely, as cases are once posted in the final list they are tried day by 
day and the clients can be sure when their cases will be heard and when they will 
be over instead of going to Courts on several adjourned days only to be told of 
further adjournments which are usually in the intervals of one or two months. 


The Original Side of the High Court has on its files even after the jurisdiction 
of the City Civil Court was raised to Rs. 5,000 about 500 to 600 civil suits per year 
on the average and in addition to this there are suits in its Testamentary, Matri- 
monial and other jurisdictions and as usual very heavy matters under Insolvency 
and Company Law and other Special Acts which require special handling. ‘There 
is also the criminal jurisdiction and in every quarterly sessions about 12 to 15 
calendar cases are disposed of. If all this volume of work is delegated to an inferior 
Court or Courts there will be a need for not two but four or more judges to cope 
with the work which will undoubtedly increase as time goes on owing to the 
extension of the city, its ever growing population and ever expanding business 
and industrial enterprises. 


On the question whether the Government can effect any economy in the 
judicial administration by this reform, it is difficult to say anything until the proposed 
machinery to take over the functions of the Original Side of the High 
Court is known. A District Court has to be created in any case under the Civil 
Courts Act and if this Court is to exercise all the several jurisdictions of the 
Original Side there must be at least two judges on the higher cadre and also two 
or three in the lower to cope with the work now done by the Master and the two 
Registrars which are applications on procedural matters, settlement of issues, stamp 
references, passing of accounts of receivers and and liquidators, taking security, 
execution matters, taxations, etc. It may be found necessary to create more than 
one Subordinate Judge’s Court as in any other District and divide the work between 
the District and Subordinate Courts, invest them with different pecuniary juris- 
dictions and in other ways to see that all the work that is now done by the Ofiginal 
Side of the High Court is fully carried out. In that case the question arises as to 
what is to be done with the existing City Civil Court. Is it to be made a Subordi- 
nate Judge’s Court or abolished ? Probably the substituted machinery may not be 
effective but more complicated. It is worthwhile to point out that after careful 
investigation the Bombay Ministry has constituted City Civil Courts in Bombay 
modelled on the Madras Act and have vested them with original jurisdiction up 
to Rs. 10,000. If ours is a model, why should it be destroyed ? 


In the event of the proposed reform being a era the staff of the Origina 
Side may be entirely assimilated in the new 

saving effected may be in the salaries paid to the judges and other officers. 
In the Original Side of the High Court, the salaries of the two judges, the Master, 
the Official Referee, the Crown Prosecutor and the two Assistant Registrars come to 
about Rs. 11,500 a month and the salaries of the new judges in the District and 
Subordinate Courts, the sheristadars and the additional officers may be between 
Rs. 6,000 to Rs. 7,000 and it may be that after all this trouble, the Government 
may be saving the salary of one High Court Judge. 


urt or Courts and the only ° ' 


a 
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The only substantial advantage to the Government may be an increase in 
Court-fee revenue by the ad valorem scale of the Court-Fees Act coming into 
operation but it cannot be said that this is cconomising. It rather looks like 
profiteering and one may venture to ask is not revenue from litigation as 
obnoxious as that from drink according to our idealogics? So it was to ‘advanced 
thinkers in the West, and it is well to remember that both in Conservative 
England and Communist Russia there is nothing like this rackrenting of the 
litigant in the name of court-fees. If the scale of court-fees prevalent in the Original 
Side is considered low it may be slightly levelled up, while at the same time the 
taxation of the moffussil litigant is lightened. Similarly, if it is considered that the 
work of the High Court is increasing on the Original Side that may be a good 
ground for raising the jurisdiction of the City Civil Court to Rs. 10,000 as in 
Bombay. But the Original Side should be preserved as a model and inspiration 
to the Judges, lawyers, and litigants alike. It is hoped that the Government and 
the High Court will consider this question in all its aspects, bearings and repercus- 
sions and drop it as it is an unnecessary measure. 


“ AGRICULTURAL LEASES IN MALABAR—NOTICE TO QUIT” 
aik BY 
V. P. G. NAMBIYAR, B.A., M.L., ADVOGATE. 


-May I, with respect, point out a misconception that seems to linger in the 
mind of the writer under the above caption in (1948) 2 M.L.J. (Jour.) 1 in 
regard to one aspect of the decision in Narayanan Nair v. Kunhan Mannadiar?, 


In the 2nd paragraph of his article the learned writer observes “It is to be 
observed that the case before the learned judges did not really fall under section 14 
of the Malabar Tenancy Act, for although eviction was claimed by the landlord 
on the ground of non-payment of rent (ground No. 3 of section 14) it was found 
as a fact that the first defendant who was the representative-in-interest of the lessee 
had-sub-leased one out of the four items of the property in the suit to defendants 6 
to 12, and as he was not cultivating the whole holding, he was clearly not a ‘ cultivating 
verumpattomdar’ entitled to claim fixity of tenure under section 10.” 


If by this statement it is meant to suggest that the finding italicised above 
was accepted by the Division Bench which decided the Letters Patent Appeal, 
I beg leave to point out, with respect, that it is a misconception. A perusal of the 
judgment of the Division Bench would show that it did not address itself at all 
to the main question whether a cultivating verumpattomdar does or does not cease 
to be such on sub-leasing a portion of his holding. As one who had something to do 
with the conduct of the case, may IJ say that the ratis decidendt of the Division Bench 
ruling’ was this: assuming, but not deciding, that a cultivating verumpattomdar 
ceases to be such on sub-leasing a portion of his holding, a suit for eviction of such 
a person cannot be maintained under the Malabar Tenancy Act; but only under 
the general law of landlord and tenant, and under that law ʻa notice to quit is 
indispensable. ‘This reasoning of their Lordships had direct relation to a specific 

round about notice to quit which was for the first time raised in Letters Patent 
Appeal, as will appear from the judgment. No doubt, in considering the question, 
their Lordships made observations that even a suit for eviction under section 14. 
must be preceded by a notice to quit. But it is not to be supposed that the main 
question that called. for determination in the case, namely whether a cultivating 
verumpattomdar does or does not cease to be such on sub-leasing a portion of the 
holding, has behind it the warrant of a Division Bench ruling. Their Lordships 
did not address themselves at all to this question which had been fully considered 
by Shahabuddin, J., from whose judgment the letters patent appeal was preferred, 
and which was decided only on the question of the need for a notice to quit. 


A aa a MA daa aaa aa a aaa a TEN NG KP NAN 


F I. (1947) 2 M.L.J. 559. 
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SUMMARY OF ENGLISH CASES. - 
Re Mires Arrcrart, Lrp., (1948) 1 Ch. 188 7 (1948) 1 AILE.R, 225 (Ch.D.). 


Companies Act (1929), section 173—Pendency of petition Jor winding up—Application 
Sor order that certain dispositions of property of the company made on the day after the presenta- 
tion of winding up petition be not votd—Sustainability. 


The object of section 173 of the Companies Act (1929) is that if a winding 
up order is made, any transaction which has been entered into since the commence- 
ment of the winding up (the date of.the presentation of the petition) is subject 
to review by the liquidator. On general principles unless there is in progress 
a winding up by the Court, the Court cannot make any’ order under section 173 
of the Companies Act as to the validity of any disposition of the company’s property 
made after the presentation of the winding up petition. The matter must be left 
to the liquidator after his appointment. It cannot be said that there is a winding 
up in progress when the winding up petition is not yet disposed of. For, if the 
petition is Withdrawal or ultimately dismissed, there never will have been a winding 
up by the Court. If the petition results in a winding up order, it will be for the 
liquidator to deal with the matter as he thinks proper. 


\ 
Wricur v. BENNETT, (1948) 1 AILE.R. 227 (G.A.). 


Practice—Frivolous and vexatious action—Second action Jor conspiracy based on same 
facts as in prior action for fraudulent misrepresentation and negligence—Abuse of process— 
Striking out, acttion—Inherent jurisdiction.’ 


Successive actions in respect of the same set of facts would be an abuse of the 
process of Court and must be set aside as frivolous and vexatious. 


The plaintiff who had purchased some property subsequently sued the vendor 
and the land agent for damages for fraudulent misrepresentation and negligence 
respectively. Having failed in the action he again commenced a second action 
setting up in substance the same story against the defendants but alleging fraudulent 
conspiracy as the cause of action. _ i 


Held, that whether or not:a plea of res judicata will inevitably succeed, the cause 
of action’as alleged in the two actions strictly speaking being not the same, proceeding 
with the action will be an abuse of process of Court and the defendant’s application 
for striking out the pleading should succeed. 


-d 


Re WmònAm, (1948) P. 138: (1948) 1 AILE.R. 208 (P.D.A.). 


Will—Soldier’s will—When privileged—" Actual military service ”— If includes 
training in operational duties. 


The testator entered the Royal Air Force in February, 1940. In October 
1942, he was sent to Canada for training in operational duties. On March 1, 1943, 
while stationed at North Battleford, Saskatchewan, he executed a will which did 
not comply with the provisions of the Wills Act. On August 11, the deceased 
met his death while flying on duty in Canada in the course of his training for 
operational duties. 4 

Held, he was not “in actual mili service?” within the meaning of 
section 11 of the Wills Act and was not entitled to make a privileged will. “What 
amounts to “ actual military service” discussed. 


Ja 


LS r I 
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Hin v.~ E AILE.R. 233 (GA). ri | 
Workmen’s Com t to workman on his way to “ clock*in” before 


starting work—If in course of employment—Public allowed to use pathway where accident 
occurred— Effect. 


Before reaching the place of work to which the workman was proceeding for 
“ clocking in” before starting work the workman slipped on the ice in the pathway 
and was injured. The pathway though private-and not a thoroughfare was allowed 
to be used by the public by employer. 


Held, the workman was entitled to çompensation as the accident must be 
deemed to have occurred in the course of his employment. The risk cannot be 
said to be identical with the risks incurred by members of the public in a public 
street as in an ordinary street accident. 


Re Cocu, DRURY v. BURGESS, (1948) 1 All. E.R. 254. 


Will—Construction—Codicil exonerating “‘ all persons from repayment of moneys owing 
to me at the time of my death ”— Only unsecured debts excused thereby. 


By a codicil the testatrix declared ‘‘ I exonerate all people from the repayment 
of moneys owing to me at the time of my death” The codicil was drawn up 
without any professional assistance by the testatrix herself. On a construction of 
the will, s 

‘ Held the testatrix meant to forgive personal debts and did not mean to give 
up securities for money. Accordingly secured debts were not forgiven. 


Harpine v. Price, (1948) 1 Ali.E.R. 283 (K.B.D.). 


Crimes—_Mens rea—Failure of motor car driver to report accident of which he had no 
knowledge—If offence—Road Traffic Act (1930), section 22 (2). 


Where the driver of a vehicle to which a trailer was attached did not know 
‘that there had beenan accident caused by the trailer colliding with another car 
and so, did not report the accident to a police station as required by the Road 
Traffic Act, he cannot be held to be guilty of an offence. The offence created © 
by section 22 (2) of the Road Traffic Act, 1930, falls within the general rule that 
absence of knowledge or state of mind known to lawyers as mens rea affords a defence 
to a criminal charge. 


R. s. Soanes, (1948) 1 All-E.R. 289 (C.A.). 


Crimes—Charge of murder—Plea of guilty of infanticide—Duty of prosecution and 
Court. ~ f 


‘While it is impossible to lay down a hard and fast rule in any’ class 
of case as to when a plea for a lesser offence should be accepted by counsel 
for the Crown—and it must always be in the discretion of the Judge whether 
he will accept it—where nothing appears on the depositions which can be said 
to ‘reduce the crime from the more serious offence charged to some lesser 
offence for which, under statute, a verdict may be returned, the duty of counsel 
for the Crown would be to present the offence charged in the indictment leaving 
it as a matter for the jury, if they see fitin the exercise of their undoubted prerogative, 


` 





ae 
ER ore GEA hen there was nothing disclosed in the depositions 
which would have justified a reduction of the charge (against a woman) from 
murder to infanticide, the Judge is bound to insist on the prisoner being tried . 
for murder. 





. wa 
1 


NAAMLOOZE VENNOOTSCHAP 2. BANK OF ENGLAND, (1948) 1 All.E.R. 304 (Ch. D.) 


Practice—Plaintiff residing out of jurisdiction—Order for security for costs of defendant— 
Such defendant also residing out of jurisdiction—If can be ordered to give security for plaintiff’ s 


costs. 


It cannot be said that where the plaintiff is resident out of jurisdiction and one 
or more of the defendants are resident out of the jurisdiction, hen notwithstanding 
that the ‘plaintiff could not, in the first place, ask for an org 7. a S YAN ga nn 
against the defendants, yet, if the defendants, apply for | 
only equitable that the plaintiff should himself be givenfin: j cdefe 
ants for security for costs. In the case of a foreign E Ag ai f° 

r, 














give some modicum of protection to the defendant, whet ne | es ] 
or out of jurisdictions in case the action should fala +O hesther hang, m: 
should not be compelled to provide security for costa 4s,fhe-pri PT 


himself and his rights, unless the defendant is in su Hits theopds DEA a 


plaintiff: (1891) 3 Ch. 458, considered. 
LP23B6 . 


DENNIS v. LONDON PASSENGER TRANSPORT BOARD, (1948) 1 All. E.R. 779 (K.B.D.) 








Tort—Tramcar running into ambulance car and injuring an attendant—Claim by 
injured against owners of tramcar for damages—Amounts paid as pension and sick 
allowances to plaintiff by his employers—If to be included in the damages. , 

The plaintiff was employed by the London County Council as an ambulance 
attendant. A motor ambulance in which he was travelling was run into by a 


tramcar belonging to the defendants and he was injured as a result of the negligence 
of the driver of the tramcar. In a claim for damages, 


Held, a wrong doer is not to be allowed to reduce damages. for loss of wages 
by the fact that other persons had made up to the plaintiff his wages—his own 
employer paying pension and sick allowance equal to wages which he was morally 
bound to repay if he recovered damages. 


R. v. Nowe, (1948) 1 AU.E.R. 794 (C.C.A.). 


Criminal Trial—Driver of motor car charged with being drunk—Consenting to exami- 
nation by police doctor after being told by him that it may be to his advantage—Evidence of 
police doctor as to his drunken condition—Admissibility. < 

The appellant was seen by the police officers to drive his car on the wrong 
side of the road and without lights at night. He appeared to be drunk and the 
officers took him to the police station and the person in charge of the station on 
being told of the charge informed the appellant that a doctor would be sent for to 
examine him. A police doctor attended and examined the appellant and certifiéd 
that owing to his ‘consumption of alcohol, he was in an unfit state to drive a motor 
car and was properly charged with the offence. He allowed himself to be examined 
after the doctor explained that‘it might be in his own interest. In a prosecution 
of the appellant, 


_ 
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Held, the words of the doctor cannot be regarded as an inducement to do some- 
thing so as to bring into operation the law which excludes confessions made as the 
result of persuasion, promises or threats. The evidence of the doctor whether 
he be police surgeon or any one else should be accepted as the evidence of a pro- 
fessional man giving independent expert evidence with no other desire than to 
assist the Court. 


Re Fox, (1948) 1 All.E.R. 849 (Ch.D.). 


Bankruptcy—Goods in possession of bankrupt—When available for distribution among 
creditors on the principle of reputed ownership. f 
The conditions essential to the operation of the “ reputed ownership ” section 
of the Bankruptcy Act are that the true owner of the goods should, by leaving 
them in the possession, order or disposition of the bankrupt, put him in a position 
by means of them to obtain false credit. It is not, of course necessary to show that 
the bankrupt has, in fact, obtained false credit by means of the goods. He will in 
effect, be presumed to have done so at the expense of the general body of creditors 
if the circumstances in which he is in possession are such as must necessarily lead 
ersons dealing with him to believe the goods are his. Unless the true owner 
Judged on the footing that knowledge must be imputed to him of the necessary 
consequences of his acts, can be shown to have been guilty of some remissness in 
this respect, the section cannot be brought into operation against him. He is not 
to be deprived of his goods merely because an inference that the bankrupt is the 
true owner may arise. In such a case any one giving credit to the b pt on 
the footing that the goods were the bankrupt’s property would be the victim of his 
own carelessness in making an unwarranted assumption and not any remissness ' 
on the part of the true owner. i 


(Case-law reviewed). 


BROOKS v. Prescott, (1948) 1 AILE.R. 907 (C.A.). 


Practtce—Discovery and production of documents—Action against police officer for 
damages for false imprisonment and assault—Poltce officer's note book if can be ordered to be 
produced. 


In an action against police officers for damages for assault and false imprison- 
ment the plaintiff 1s not entitled to have discovery of the note books of the police 
officers, wher such documents related solely to the defendant’s own case and not 
to the case of the plaintiff and did not in any way tend to support the plaintiff’s 
case or impeach the defendant’s case. 


Case-law reviewed. 


i] 


R. v. Beamon, (1948) 1 AILE.R. 947 (C.C.A.). ; 
'' . Criminal Trial—Detention in Borstal school—Consecutive sentences—Propriety. 


` It is not the right practice to pass consecutive sentences of Borstal detention. 
Such consecutive sentences though they may not be bad in law, are undesirable 
because they make the scheme of Borstal training unworkable. i 
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THE LATE MR. JUSTICE V. GOVINDARAJACHARI, 


It is with very great sorrow that we have to, record the death of Mr. Justice 
“Govindarajachari in the early hours of Saturday last. Though he had been known 
“to have been taken rather seriously ill sometime back, none of us ever dreamt that 
he would be snatched away from our midst so quickly and suddenly. It is really 
„a tragedy that such a gifted Judge should so soon after his elevation to the Bench, 
and while yet so young, have been removed by the hand of Providence, 


After a distinguished career in the Law College, Mr. Govindarajachari 
canderwent his apprenticeship under Mr, Alladi Krishnaswami Aiyar and under 
the latter’s fostering and encouraging training soon made himself fit to make his 
mark in the profession, He was a very industrious and zealous student of law 
from the very beginning and after being called to the Bar never spared himself 
in getting equipped with all the requirements necessary for soon attaining the 
top ranks in the profession. In fact this overwork began-to tell on his health 
‘even very early, It was nothing surprising that gifted'as he was with great : 
intelligence he acquired a precise and accurate knowledge of law in all its, 
branches and was always ready to handle any case of any magnitude with , 
absolute confidence and competency. He had always a passionate love for the 
law for its own sake and knew by heart all the classic dicta of the eminent - 
Judges in all the leading cases. He was thorough both in law and facts and his 
presentation of his cases in Court was always analytical, Jucid and forcible. As an 
advocate, he was much respected by the Judges and lawyers alike. He was an. 
advocate of unimpeachable character and the highest, professional integrity. His 
asy and pleasant manners and ever-ready smile attracted round him a very wide 
.circle of friends and admirers. Indeed, it is very doubtful whether there was any 
ohe at all who had anything but the good to say of him. 4 


Though he held the office of the Judge of the High Court only for a short time 
he had by his judgments shown that he was a worthy occupant of that high office’ 
and could take his rightful place along with the former eminent and illustrious ` 
Judges for which Madras has been so justly famous. His judgments were always 
characterised by clarity of reasoning, remarkable analysis of the facts and clear 
exposition of the law on the relevant subject.. He gave: a patient and unruffled ` 
hearing to one and all alike and was never known to bavé- uttered a harsh word ’ 
cor rebuke to any one. As ‘at the Bar so on the Bench he. had endeared himself 
to everyone and naturally in his death everyone feels, as it were, a personal loss, , 
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In the death of Mr. Justice Govindarajachari, the Bench has lost one of i} 
brightest ornaments, the Bar one of its staunch friends and well-wishers and the- 


country a most worthy citizen and a fearless and upright Judge. May, his soul. 
rest in peace. : : 


We offer our most heartfelt sympathy to the members of his family in their 
tragic bereavement. 


REFERENCE in THE Hiron COURT on 4TH OCTOBER. 


The Advocate General, Mr. K., Rajah Iyer, made a touching reference to the- 
death of Mr. Justice Govindarajachari before their Lordships the Chief Justice 
and all the Judges of the High Court and in the course of it said: 


“No words of mine can adequately express the poignant sense of grief which 
I, personally, and the members of the Bar, in general, feel at the tragic death of” 
Mr. Justice Govindarajachari. The news of His Lordship’s sudden and serious 
illness a few days back itself came as a rude shock to us, but we were told and re- 
assured that by the Grace of Providence, he had miraculously recovered and was 
making steady progress towards improvement ; and therefore the news of his 
death last Saturday was one which was least expected. The same Providence, 
however in His wisdom, has chosen to take him away from us, leaving us infinitely 
poorer for his loss ; and all that is left to us is to assemble here today as we have- 
done to give expression to the sorrow which OVErpowers us, 


Our loss is truly an irreparable one, He had greatly endeared himself to u 
while he was in the Bar and in an even greater measure after he was elevated to the- 
Bench. I can say without any exaggeration that there exists no individual, member 
of the Bar or otherwise, who did not like him, or who had one unkind word to say 
about him. Everybody, who had occasion to come into contact with him, was 
charmed by his winning manners, infinite courtesy and friendly word and smile,. 
the one arresting feature about His Lordship being his sweet simplicity and utter- 
Jack of pomp. | Nature’s finest gentleman he was, every inch of him. 


_ He was a great lawyer, a great advocate and a great Judge. It was little- 
wonder that with his equipment and accomplishments, he was able to build up 
such an extensive practice within a few years, a practice which transcended linguistic: 
limitations. Asan advocate he was a master of clear thinking and lucid exposition 
and with his sound knowledge of law and fundamental legal principles he was 


able to rise to great heights and leave the imprint of his personality on the Judges: 
before whom he appeared. 


. His career as a Judge has been unfortunately all too short. But I am uttering 
only the bare truth when I affirm that he was an ideal Judge from every point of” 
view and judged by every standard. No point of law or fact could elude the gr 

of his powerful brain ; the hearing which he gave in every case to both sides was 


and appropriateness of idiom ; and without exception again the Bar had nothing- 
but praise and admiration for the manner in which he conducted himself on the 
Bench and maintained the best traditions and dignity of the Madras High Court, 
His Lordship had azbrilliant scholastic career, winning medals and prizes with 
ease, ‘He gained valuable experience as a tutor and lecturer for two years in the 
Vizianagaram College in 1918. He distinguished himself in his study of law coming - 
out first in the F.L. and third in the Presidency in the B.L. examination. He - 
underwent his apprenticeship under Mr. Alladi Krishnaswami Atyar, whose 
absorbing passion fon deep and sound knowledge of law in all its various aspects - 
and whose ae industry in the pursuit of such knowledge he strove successfully - 
to imbibe and follow in later years.. Ever since his enrolment in 1921 he took 
to his work with zeal and earnestness and very early began to make his mark in the- 
rofeasion by his untiring industry, keen insight, persuasive advocacy and scrupulous 
Sie ess, and reached the top ranks soon, His appointment as a Judge of this 
Court'was received with universal satisfaction and we believed that for years and: 
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hd he would adorn the High Court Bench as one of its brightest ornaments, 
shall be failing in doing justice to his memory if I do not refer to his varied and 
versatile tastes, accomplishments and activities in other fields as well. He was a 
passionate student of literature, both English and vernacular and an ardent admirer 
of art; and he never stinted his helping hand to rising artists. In his death, 
we have lost an ideal judge and good man, an eminent scholar, a useful citizen 
and a loving friend. 


We can but offer our heartfelt sympathy to the bereaved members of hi® 
family and pray that the same Providence which has chosen to call him to Eterna! 
Rest will also give them sufficient courage to bear the loss ; and may they and we 
cherish his memory in love and prayer for the peace of his soul.” 


The Chief Justice associating himself with the sentiments expressed by the 
Advocate-General said: ‘ Though we knew that Mr. Justice Govindarajachari 
was very ill from August 22, we were hoping that by the Grace of Providence, 
he would soon recover and be-with us again. It was, therefore, that I received 
the news of his passing away with a shock. No one expected that he would be 
taken away-from us at this very early age. Many of you present here both on the 
Bench and at the Bar have known the late Mr. Justice Govindarajachari very well. 
My acquaintance with him goes back to the days when he was in the Law College. 
As you have said, after a distinguished academic career, he was enrolled in 1921. 
In the early years of his professional career, he was associated with the great lawyer, 
Mr. Aljadi Krishnaswami Aiyar. Very soon he acquired a status for himself and 
rapidly built up a first-rate and lucrative practice. When he was elevated to the 
Bench in 1946, he was one of the acknowledged leaders of the Bar. I have appeared 
against him on many occasions and so have many of my brothers and many of you. 
‘The greatness of a warrior is best assessed by his adversary and I am sure you will 
all agree with me when I say that Mr. Govindarajachari always gave a good fight 
and a clean fight. He was as fair in his presentation as he was thorough in his 
preparation of the cases. He had great gifts, gifts of clarity of thought and lucidity 
of expression, amiable manners and forcible advocacy. A juristic approach to 
every problem of every case was his special charactertistic. As a Judge he was. 
with us for about two years. In this brief period of time, he gained a reputation 
for judicial qualities of a very high order, patience, courtesy, sobriety, restraint and 
intellectual insight and impartiality. 

Besides law, he had a variety of other interests, literary, social and cultural. 
As he and I shared many of the interests, we were thrown in together often in 
many institutions and movements, the latest of which was the preparation of 
an Encyclopedia in Telugu. In all these community: matters, he was helpful, 
sincere and enthusiastic and at the same time very practical. Above all, he was a 
good man and a gentleman. I think you can give him the title given to Dharma- 
raja, “ Ajata Satru.” Our loss is indeed very great. It will be difficult to replace 
him for he combined in himself, the highest ability, spotless integrity and finest 
culture. 


Mr. Advocate-General, please convey to the bereaved family the condolences 
of myself and my brothers. As a mark of respect to his memory and in token of 
our sorrow, the Courts will be closed to-day.” 


SUMMARY OF ENGLISH CASES. 
Re LUCAS: SHEARD v. MELLOR, (1948) 2 AILE.R. 22 (C.A,). 


Will—Bequest to charitable institution—Institution closed before testator’s death— 
Cypres. = 

The testatrix who died on 19th December, 1943, by her will dated 12th October, 
1942, made a number of charitable bequests including a legacy of the sum of £500 
to the “ Crippled Children’s Home, Lindley Moor Huddersfield? and a portion 
of the residuary estate to “The Crippled Children’s Home ” without repeating 
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the address, but clearly intending to refer to the same object. The lease of the 
premises at Lindley Moor expired on 6th April, 1939, and the premises were 
vacated, the. home carried on there closed and no other premises for use as a home 
was acquired. On the ever of the trustees of the charity a scheme was 
framed providing for the administration of the funds and the income to be applied 
towards sending poor crippled children to holiday or convalescent homes. Ona 
construction of the will, 


Held, the mere fact that the testatrix, when she made the will, was under the 
impression that the particular home was still being carried on in the premises at 
Lindley Moor is clearly no indication that she intended to benefit only and exclusively 
the particular home as distinct from the charity carrying it on. 


The gifts ought to be construed as gifts to the trustees of the charity for the 
general purposes of the charity. The fact that the home had been actually closed 
before the date of the will and the testatrix’s apparent ignorance of that fact cannot 
alter the meaning of the language which she has used. The gifts constitute valid 
and effectual charitable bequests and the trustees of the charity are entitled to 
such bequests by way of addition to the endowments of such charity. 


READING v. REGEM, (1948) 2 AU.E.R. 27 (K.B.D.). 


Master and servant—Servant dishonestly making money by virtue of his employment 

—Sergeant of army in untform escorting private lorry engaged in transporting some goods 
—Moneys received for—Right of master to. : 
-R was a sergeant in the Royal Medical Corps stationed at the general hospital 
in Cairo, where he was in charge of medical stores. He had not had any oppor- 
tunities in his life as a soldier, of making money, but in March 1944, there was 
found, standing to his credit at banks in Egypt, several thousands of pounds, and 
he had more thousands of pounds in notes in his flat. He had also acquired a 
motor car worth £1,500. The Special Investigation Branch of the army looked 
into the matter, and Le was asked how he came by the moneys. He made a 
statement, from which it appeared that they were paid to him by M in these cir- 
cumstances. A lorry used to arrive loaded with cases, the contents of which were 
unknown. Then R in full uniform boarded the lorry, and escorted it through 
Cairo, so that it was able to pass the civilian police without being inspected. When 
tt arrived at the destination, it was unloaded, or the contents were transferred to 
another lorry. Then R saw M in a restaurant in Cairo. M handed him an 
envelope which he put in his pocket. On examining it when he arrived home he 
found that it contained £2,000. Similar amounts wêre paid for succeeding loads 
until eventually some £20,000 had gone into the pocket of R. The military 
authorities took possession of the money. œR claimed the return of the moneys by 
a petition of right. : . 

In the circumstances, held, it is a principle of law that, if a servant takes advan- 
tage of his service and violates his duty of honesty and good faith to make 4 profit 
for himself, in the sense that the assets of which he has control, the facilities which 
he enjoys, Or the position which he occupies, are the real cause of his obtaining 
the money as distinct from merely affording the opportunity for getting it, that is 
to say, if they play the predominant part in-bis obtaining the money, then he is 
accountable for it to his master. It matters not that the master has not lost any 
profit nor suffered any damage, nor does it matter that the master could not have 
done the act himself. If the servant has unjustly enriched himself by virtue of his 
service, Without his master’s sanction, the law says that he ought not to be allowed 
to keep the money, but it shall be taken from him and given to his master. The 
use of the facilities provided by the Crown in the shape of the uniform and the 
use of his position in the army were the only reason why R was able to get the 
moneys and the Crown as master is entitled to the money. 
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THEORIES OF MATERNAL AFFILIATION IN ADOPTION, 


According to Hindu religious beliefs a son is desired for securing immortality 


‘to his father (amaa) and for perpetuating his lineage (amara AT). 
Tn the absence therefore of an aurasa son to a person, a pratinidhi or substitute through 
the process of adoption is permitted. A text of Atri cited in the Dattaka 
„Mimamsa declares : 


GADA aes: JAMAN: Gal | 

oela [hala]: geng aI TIAA: || 
The object of adoption is thus twofold : (1) to provide for the offering of pindas 
to the adopter (Aosan) and (2) to continue his line (amagar). 
These ideas are brought out in the text of Manu: , , 


IYAN ga: Hat aeg aek Maga: | 
Anan: magta A | 


From the texts cited two points emerge : (1) the adopted son is a pratinidhi for the ' 
.qurasa son and (2) adoption looks to the future and not to the past. The use of 
the term pratinidht to describe the adopted son is significant. It suggests that even 
for spiritual purposes the adopted son is not to be equated with the aurasa son. 
Jaimini’s conclusion is that “in employing a pratinidhi the vedic rite does not yield 
‘the full reward of the religious act?”’. Satyashada goes in fact so far as to say that 
there can be no substitute at all as regards the sacrificer, the wife, the son, etc.? 
rescribed for any rite by the vedic texts. The Sukra Niti bluntly states though 
or a different reason that the adopted son should never be thought of as one’s son - 


— HATI aaa adas agn gà. Manu points out that a 
‘secondary son is always only second best*. Even as the use of oil is permitted in the 
lace of ghee where it is not available, likewise an adopted son may be sought 

E one who has no aurasa son?, At another place the same sage has remarked : 
““a man desiring to cross beyond the gloom (of hells) through inferior sons (such, 
as the kshetraja) secures a result similar to that of a person crossing (a sheet of} 
water in a leaking boat receives®’. The inferiority of the adopted son is not con- 
fined to spiritual matters only but also to secular rites. ‘This is clear from Vasistha’s 
‘text providing for a smaller. share of the patrimony for the adopted son co-existing 
-with an afterborn aurasa son. it is with reference to such ideologies and textual 





VI, 3, 13, 41. 4. Manu, IX. 180. 


I. 
2. Srauta Sutras, III. 1. > Manu, IX. 181. 
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background that the position of the adopted son has to be elucidated. Statements 
like ““ adoptio enim naturam imitatur ”, ‘‘ the adopted son is the reflection of a real son” 
are only attractive and picturesque figures of speech to bring out some special 
feature or other of adoption and will hardly justify any attempt to reprqduce for 
the adopted son every one of the features associated with the aurasa son. An aid 
to understanding cannot be converted into an identity enabling one to turn round 
and work out the connotation thereof. It is salutary to remember right through 
that the adopted son is after all a son by fiction only. To adapt the words of Lord 
Truro in Egerton v. Brownlow} uttered in another context, the fiction of adoption. 
constitutes “a very unruly horse and when once you get astride of it you never 
know where it will carry you.” The caution enjoined in Subramanian Chettiar v. 
Somasundaram Chettiar? that “ even a fiction cannot be carried to illogical limits ” 
is too wholesome to be ignored. : 


There are at least three different theories in regard to maternal affiliation in 
adoption that have been suggested at some place or other. They are (1) it arises 
only by relationship of a woman to the adopter as his wife ; (2) it is the result of 
the wife’s co-operation with the husband in the ceremonies of adoption ; (3) itis a 
necessary consequence of the fiction that adoption constitutes a new birth for the 
boy in the adoptive family, so much so, he must have a mother in the family if one 
can be found for him from among the wives of the adopter if he has or had any. 
Some support is available for each of these views but none of them can, as expressed,, 
be accepted. 

Adoption is always to the male whether done by himself or by his wife after” 
his death. The consent of the wife to the adoption is unnecessary and it may be: 
done even against her opposition. Nor is there any text of the Sastras. forbidding 
such adoptions. A passage of the Dattaka Mimamsa expressly states that the wife 
of the adopter would in such cases become the mother of the adopted boy*. ‘The 
text is: “ If the case is thus, (it may be said) the assent of the wife is requisite for 
the husband also ; for the purpose (of such sanction) would be the same (as that. 
of the husband to the adoption by the wife). This (if alleged) is wrong ; for in 
consequence of the superiority of the husband, by his mere act of adoption the 
filiation of the adopted as the son of the wife is complete in the same manner as her 
property in any other thing accepted by the husband.” If filiation is independent 
of the wife’s co-operation, it would follow that any association of hers in the cere- 
mony of adoption, if there is one, can only be by way of a religious formality and can 
by itself possess no legal significance. Itis thus wifehood and not ceremonial parti- 
cipation that would create the maternal affiliation. In Narain Dat v. Gopal Das$,. 
+t was in fact held that the wife of the adopter becomes the mother of the adopted 
boy notwithstanding her refusal of consent to the adoption. Logically pursued 
this train of reasoning would lead to the result that where a person has a plurality 
of wives all of them would in law become mothers of the boy irrespective of any 

uestion of co-operation or participation by them in the ceremony of adoption. 
Nor would it make any difference if the wife or wives is or are dead at the time of 
adoption or is or are married by the adopter subsequent to the adoption. There is. 
a text of Manu: 


Ta TH TAA, TH AT GEN Add | 
qaar àa GAT gai agaa, |. 


—“ If among all the wives of the same man one becomes the mother of a son. 
Manu says that by that son all of them become mothers of male issue.” A text 
of Sumantu cited in the Smriti Chandrika and the Parasara Madhaviya declares : 


(qqqea: Gal mat THAT aga: TARA TAR: agga aa: 
amA AANA | A agen: F: | 


1, (1853) 4 H L.C. 1, 196, : 10 E.R. 359- 3. Dattaka Mimamsa, I—22. 
2. (1937) 1 M.L.J. 60:1. R. 59 Mad. 1064. 4. (1915) 33 I.G. 361. 





11] ; THE MADRAS LAW JOURNAL. 19 


—All the wives of the father are mothers, the brothers of these are’ one’s maternal 
uncles, their sisters are one’s mother’s sisters, the daughters of these are one’s sis- 
ters and the children of the latter are one’s sisters’ children ; otherwise there would 
be confusion.’ The principle is regarded by Mayne evidently, to be so complete, 
at least with reference to maternal affiliation, as to operate in regard to secular 
rights as well. Thus he states! : “The theory of adoption is that it makes the son 
adopted, to all intents and purposes the son of his father, as completely as if he had 
begotten him in Jawful wedlock. The lawful son of the father is the son of all his wives 
and would, therefore, I presume be the heir to all or any of them. And so it has 
been laid down that a son adopted by one wife becomes the son of all and succeeds to the 
property of all. The same result must follow where the son is adopted not by the wife but by 
the man himself”? (Italics ours). In Tiruvengalam v. Butchayya*, it was observed : 
“If it (adoption) be merely regarded as a fiction, there must be no 
difficulty whatever in a person bearing the same relationship to two or 
more persons.” And in Annapurm Nachtar v. Forbes*, Jardine, Q.C., seems 
to have conceded in the course of his arguments (p. 4): “ Where all was 
fiction it was perhaps not cogent to distinguish the impossibility of there 
being several such parents in reality.” Two remarks fall to be made. In a 
series of cases it has now been held by courts that more than one wife of the 
adopter cannot become the mother of the boy for purposes of succession. ‘The 
principle that in spité of the wife’s dissent she would become the mother of the boy 
by reason of the superiority of the husband and the adoption being to him only is 
accepted. But a logical working of the principle is not permitted where the adopter 
has more than one wife. Under the Sastras the theory of maternity arising in 
favour of all the wives of a person seems to be confined to the spiritual and not to 
be concerned with the secular results. Manu himself has suggested that where one 
of the wives of a person has a son the other wives are to be regarded as step-mothers 
only*. It may be argued that this is intelligible, inasmuch as the tie between the 
genetive mother and the son is both corporeal and spiritual whereas with the co- 
wives of the father it is spiritual merely, but that in the case of a son by adoption 
this ground of differentiation is non-existent. It may again be pointed out that an 
adoption is made for two reasons, one temporal (perpetuation of the lineage) 
and the other spiritual ; that the former consideration is irrelevant in the case of a 
married woman as she has no lineage apart from that of the husband to perpetuate, 
that the adopted son would satisfy all the requirements of all the wives in regard 
to their obsequies, etc., and therefore at any rate in adoption all the wives of the 
adopter would become the mothers of the boy. The argument is consistent with 
Jagannatha’s remark® that ifason be adopted by a man married to two wives 
he would have two maternal grandfathers and the two sets of maternal ancestors 
should be jointly considered as the manes of the ancestors. It also fitsin with the 
statement in the Vyavastha Chandrika® that if an adopted son is received by none 
of the wives either in conjunction with or under the authority of the husband but by 
the husband alone, the adopted son should perform the parvana sraddha in honour of 
the ancestors of all such wives of the adopter. It is, however, clear that these texts 
have all been adverting to the spiritual results flowing from an adoption and have 
not been directed towards the question of secular rights arising from it. ‘To extend 
the operation of these texts to govern secular rights will give rise to anomalies. 
‘To say that in the case of an aurasa son the genetive mother alone has the status 
of a mother and the co-wives the status of step-mothers merely, but that in the 
case of an adopted son all the wives of the adopter will acquire the staius of mother 
to the boy for all purposes solely by reason of their relation as wives of the adopter 
would vest rights of inheritance in the adopted son which would not be available 





rt. Hindu Law & Usage, 1st Edn., para. 154. 4. Manu, IX. ee 
2. (1927) 55 M.L.J. 757: I-L.R. 52 Mad. a Colebrooke’s Hindu Law, 4th Edn., Vol. 
373: » D. 394- 
3. (1899) 9 M.L.J. 209 : L.R. 26 LA. 246 : 6. Vol. Il, p. 147, verse 92. 
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to an aurasason. A substitute cannot transcend the real son ; nor will such a position 
be consistent with the text of Vasishtha postulating the inferiority of the adopted 
son in relation to the aurasa son. The proper way therefore of understanding the 
text of the Dattaka Mimamsa about the wife of the adopter becoming the mother of 
the adopted boy independently of her volition would be to confine it to matters 
spiritual, 


Golap Chandra Sirkar Sastri has expressed the view that maternal affiliation in 
adoption arises only where the wife has agreed to the adoption and that she will not 
become the mother of a son adopted against her wishes and without her co-opera- 
tion!, Sir Francis Macnaghten states a similar rule but in different, language. 
According to him when a son is adopted in conjunction with one of several wives of 
a person the receiving mother alone would become the mother of the boy*. . It is 
possible to regard the observation asstating a rule of preference merely. Butit seems 
to have been understood differently, see Teen Cowree v. Dinonath®, Kasheeshuree Debra 
y. Greesh Chunder Lahoree*. An observation of the Privy Council in Venkata Narasimha 
v. Parthasarathy lends some colour to the view that maternal aifiliation arises by 
receipt of the child in adoption by the wife of the adopter. The Privy Council 
stated : ‘‘ Only one wife can receive the child in adoption so as to step into the 
position of being its adoptive mother. This is evident from the cases that establish 
that the receiving mother acquires in the eye of the law the same position as a natural 
mother to such an extent that her parents become legally the maternal grandparents 
of the child. To hold that a child could bear such a relationship to more than one 
mother would be entirely contrary to settled law and would produce inextricable 
confusion in the law of inheritance.” It is not clear if the Privy Council.thought 
that the receipt of the child by the woman carries with it a symbolical suggestion of 
the child being born to her. There is no warrant for any such reasoning. Again 
to so hold would be inconsistent with the position recognised by the Courts that 
where a person is adopted without the co-operation of the wife she would still become 
the mother of the boy for all purposes. In Sham Kuar v. Gaya Din®, it was recog- 
nised by a Full Bench of the Allahabad High Court that an adoption is concerned 
with securing advantages to the adoptive father only, nevertheless, the association 
of the wife with him in adoption would make her the mother of the adopted boy. 
The Full Bench observed: “ Looking to the object of the rite of adoption we find 
it to be to ensure by providing a son the spiritual benefit of the adoptive 
father and the perpetuation of his family name rather than to obtain any benefit 
for the adoptive mother whose happiness in a future state is not so dependent on 
having a son to perform the funeral obsequies and can be otherwise secured, and 
it is also the fact that the wife has no power to adopt on her own account, the right 
being absolute in the husband . . . . . But on the other hand we 
find that the wife is associated in making the adoption with the husband and tts 
‘effect is declared to be to make the adopted child the son of the adoptive mother as well as of 
the adoptive father” (Italics ours). The only textual authority cited in support of 
the theory of maternal affiliation arising by reason of cerernonial association is a 
statement in the Dattaka Mimamsa employing the term pratigrahttrt mata to refer to 
the mother of the boy adopted. The passage is as follows : 
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gamata mama aasfaadetaria afar va gara manga 


daana | 


—‘ the forefathers of the adoptive mother only are also the maternal grandsires of 
the son given and the rest ; for the rule regarding the paternal is equally applicable 
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to the maternal grandsires of adopted sons!”, The Dattaka Chandrika contains 
a similar ‘statement? ; 


YREARY g oidadisar va ang: (ale osa 


—“ but the absolutely adopted son presents oblations to the father and the other 
ancestors of his adoptive mother only.” The argument based on these texts is 
that the term pratigrahiiri mata means “ receiving mother ” and suggests that mother- 
hood in adoption arises by reason of the actual receipt of the boy by the wife of the 
adopter, that is, by reason of her ceremonial co-o tion. ‘The deduction is open 
to criticism. For one thing, the context in which the phrase occurs shows that the 
reference is not to any actual receipt of the boy by the wife but to adoptive mother 
in general. ‘The statement is made in discussing the claims of the ancestors of the 
adoptive mother and natural mother as the maternal ancestors of the adopted 
son and has nothing to do with the question as to how or which of the wives of the 
adopter becomes the mother of the boy. The previous. verses refer to the other 
kinds of affiliation of a son such as the duyamushyayana, kritrima, etc., and the instant 
verse to suddha daitaka, to draw a contrast between their effects. The object of the 
verses seems to be to point out that the dattaka son is a substitute for the aurasa 
son in this matter. The etymological meaning of pratigrahitri mata would thus 
not be intended. Again even where an adoption is made by a widow, her deceased 
husband is described similarly. It is thus said that in such cases “ the sakha of 
the vedas is that of the adopter only®”. Obviously the description would be in- 
admissible if it refers to the actual receipt of he boy. It is noteworthy that the 
term pråitgrahitri mata has always been understood by scholars as referring to an 
adoptive mother generally and not as carrying its etymological significance’. In 
the notes of arguments of counsel in Annapurnt Nachiar v. Forbes®, it is stated that 
when Mr. Jardine, Q.C., mentioned that the etymological meaning of the word 
translated by Sutherland as “ adopting mother ” was “ receiving mother ” Lord 
Hobhouse remarked : “ I do not know whether there is any essential difference 
between the two.” The foregoing considerations show that the texts do not afford 
any support to the view that maternal affiliation in adoption arises through cere- 
monial participation, whatever other repercussions such participation may have 

The judicial decisions have held that ceremonial participation would at any rate 
constitute a rule of preference in deciding which of the several wives of the adopter 
will step into the position of the mother of the boy for purposes of inheritance to 
the boy or by the boy. It is clear that the theory of maternal affiliation resulting 
through ceremonial participation only is hard to reconcile with the recognition of 
adoption by bachelors or widowers. Nor will the theory fit in with the conclusion 
that where a n having an only wife adopts without her co-operation, nevertheless, 
such wife mill besos the mother of the boy in the eye of law for secular purposes, as 
was held in Narain Dat v. Gopal Das®. In Annapurni Nachiar v. Forbes’, in rejecting 
the argument of Mr. Mayne that inasmuch as the adoption was to the male only 
the association of the wife does not add anything effective to the ceremony and no 
advantage to the woman could arise by such association, the Privy Council observed : 
“ It seems not to be doubted that a man may authorise a single one of several wives 
to adopt after his death or that she would on adoption stand in the place of the 
natural mother. If he can do that, it would be very capricious to deny him the 
power of selecting a single wife to join with him in his lifetime in adopting a boy 
with the same effect on her relations with that boy.” In Yamuna Bai v. Jamuna 
Bat", a certain person M had two wives Yamuna and Jamuna. He adopted a 
boy Rin 1916. It was found that while Yamuna admittedly took part in the cere- 
mony of adoption Jamuna had not been excluded therefrom. M died in 10921 
Č m O O 
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and R in 1923. On a question of succession to the, properties of R, it was held 
that Yamuna alone was to be regarded as a mother in view of her admitted cere- 
monial association. The same principle was applied by the Calcutta High Court 
to determine which of the wives of the adopter, a predeceased wife or a wife living 
at the time of adoption should be regarded as the mother of the adopted’boy. In 
Gunamani Dasi v. Debi Prosanna Chowdry}, it was assumed that the living wife had 
participated in the adoption and therefore should be treated as the mother of the 
adopted boy in preference to the predeceased ‘wife of the adopter. 


Another theory as to maternal affiliation in adoption has been rested on the 
- fiction that the adopted boy should be deemed to be born of the adopter’s wife. 
In Dattatraya v. Gangabat*, Macleod, C.J., observed : “ It would seem strange if an 
adopted. son having left his natural "family were to be considered as the son of his 
re father only and not of his adoptive mother.” This observation becomes 
intelligible only if adoption operated as civil death in the original family and as 
re-birth in the adoptive family. In Uma Sunker Mottra v. Kali Komul’, such a view 
was postulated. Romesh Chunder Mitter, J., observed: “The theory of adop- 
tion depends upon the principle of a complete severance of the child adopted from 
the family in which he is born both in respect to the paternal and maternal line, 
and his complete substitution into the adopter’s family as if he were born in it.” 
This view was based on the text of Manu‘: 


MARTA saga ate aha: ahr | 
daR: feet satia aaa: aT | 


—“ The son given should not take the gotra (family name) and the wealth of his 
natural father; the pinda follows the gotra and the wealth ; of him who gives (his son 
in adoption) the svadha (obsequial rites) ceases (so far as that son is concerned).”’ In 
Birbhadra v. Kalpataru’, Mukerji, J., carried the meaning of Manu’s text even farther 
than had been done by Mitter, J., in the earlier case. He observed : “an absolute 
adoption appears to operate as birth of the boy in the family of adoption and as 
civil death in the family of birth having regard to the legal consequences that are 
incidents of such adoption.” Likewise in Ganga Sahai v, Lekhraj Singh®, Mahmood, 
J., remarked : “Adoption is itself ‘second birth’ proceeding upon the fiction of the 
law that the adopted son is ‘ born again’ into the adoptive family by the rites of 
initiation.” Some support is afforded to this theory by observations of the Privy 
Council that the adopted son occupies the same position in the family of the adopter 
as a natural born son except in a few instances which are accurately defined in the 
Dattaka Chandrika and the Dattaka Mimamsa—see Padma Kumari-v. Court of Wards’, 

Kali Komul Mozumdar v. Uma Sunker Moitra8. From this theory of adoption operating 
as a re-birth in the adoptive family it was not a far cry that the boy should havea 
mother in the new family and one should therefore be found for him from the living 
or the dead wife or wives of the adopter, wherever that can be done. It has prac- 
tically been so put in Sundaramma v. Venkatasubba Atyar®. Referring to the obser- 
vation in the Medur case?°, that itis only that one among the wives that is associated 
in adoption that will become the mother of the boy, Phillips, J., said : “ This con- 
. clusion appears to be based on the theory of adoption, namely, that the adopted 
son becomes the natural son of the father, and the only way in which he can be 
deemed to be the natural and legitimate son of his father is by a fiction that he 1s 
a son of that father’s wife also. .... It would be straining the legal fiction 
of adoption too far to hold that the boy need have no mother at all although 
this may possibly be necessary in the case of an adoption by a bachelor but that is 
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4+. Manu, IK. 1 9. (1926) 51 M.L.J. 545 : I.L.R. 49 Mad. 
3. nen 1 Cal. 388. 941- 
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when he-ddds to the fiction of the adopted son being a substitute for a real son the 
further fiction that he must be EN i to have been born-of a wife of the adopter. 
Phillips, J., fully realises that the theory that the adopted son should have a mother 
“will not work and could not be reconciled with the recognition accorded to a bache- 
lor’s adoption, but seeks consolation in the fact that such cases are exceptional, 
It is difficult to perceive what warrant is available to treat adoptions by bachelors 
alone as exceptional but not adoptions by widowers or adoptions by one without 
associating any wife. Madhavan Nair, J., the other learned Judge in the case 
observed : “ To give full effect to the fiction of adoption and to assimilate the fact 
to an imitation of nature the adopted boy should have a mother.” These lines of 
Teasoning commended themselves to a Full Bench in Sowntharapandian v. Periaveeru?. 
In the course of his judgment in the case Ramesam, J., stated : “ The object of 
adoption is to have a substitute for a natural born son, Accordingly the theory 
of Hindu lawyers has always been that, apart from the fiction of adoption itself the 
adopted son should be as complete a substitute for the natural born son in all respects 
‘as one can possibly make. In other respects, except for the fact of his birth, he 
should occupy the position of a natural born son ; there should be nothing extraordi- 
nary, ecules or unnatural about him. One of the most inevitable features 
‘about every human being is that he must have two parents, that is, a father and a 
mother. Similarly every adopted son should have an adoptive father and an 
adoptive mother ; and if there is no difficulty in pointing to an adoptive mother 
of the bey one ought to do so unless there is something in the texts or the decisions 
compelling us to hold that only the person who actually participated in the adoption 
can be regarded as the mother.” With great respect, it may be pointed out that 
the argument is the result of attributing to a device designed to secure purely spiritual 
ends all the secular results following on ‘actual birth in the adoptive family. The 
learned Judge remarks that there should be nothing “ extraordinary, peculiar or 
unnatural ” about the position of the adopted son. Is there nothing “‘extraordinary, 

eculiar or unnatural’ in making a dead woman the mother of the boy adopted 
iy a widower by attributing to her the motherhood of the boy, for instance, where 
the boy might perhaps have been born long after the death of the woman? Is 
there nothing “ extraordinary, peculiar or unnatural” in treating a boy of some 
years of age as having actually been begotten by the adopter’s wife at the moment of 
adoption? In sooth all these arguments will have no place if there is no real warrant 
for the theory of adoption operating as a new birth in the adoptive family. So 
logically has this theory of re-birth in the adoptive family been applied that in one 
decision, Subramanian v. Muthiah Chettiar®, it has been held that where a widower 
adopted, not merely should the predeceased wife be treated as the mother of the boy 
but the adoption would be deemed to relate back to the death of such predeceased 
"wife so as to enable the adopted son to recover the property of the woman which 
‘on her death had been taken by her stridhana heirs. The only textual authority 
on which these doctrines are apparently based, namely, that of Manu does not 
support the theory of adoption operating as a complete severance of the boy from 
his natural family or as a complete substitution or re-birth in the adoptive family. 
The Courts have recognised that for purposes of marriage, prohibited degrees of 
relationship will have to be observed by the adopted son in the natural family also, 
Bai Kesarba v. Shio Sanghji*, Basappa v. Gurlingawa*, Similarly in regard to property 
-already taken in the natural family prior to the adoption it is held that adoption 
-will not operate as civil death and cause a divestiture of such property, Venkata- 
narasimha v. Rangayya®, Behari Lal v. Kailas Chunder®, Shyama Charan v. Sri Charan’. 
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And in Raghuraj. Chandra v. Subhadra!, the Privy Council has affirmed that “as. 
has been more than once observed the expressions “ civilly dead” or ‘ as if he had 
never been born in the family ’ are not for all purposes correct or logically applicable 
but they are complementary to the term “new birth °.” Again it has been recog- 
nised that the theory that the adopted boy should have a mother in the new family 
cannot always apply, as for instance, in the case of an adoption by a bachelor. The 
true position would seem to be that the Sastras deal with maternal affiliation only 
for purposes of securing spiritual services to the wives of the adopter and their 
ancestors and not from the point of view of evaluating secular rights either of the- 
boy in respect to the wives of the adopter or vice versa. Decisions of the Privy Council. 
have anyway provided certain tests to determine who shall be regarded as the 
adoptive mother of the boy for purposes of inheritance, where there is more than 
one wife to the adopter. It has been suggested that where the husband has selected 
one of the wives to associate with him in the ceremony of adoption, as a result of 
that preference that wife can be regarded as the mother of the boy and the other 
wives as step-mothers. Similarly if a husband has given a power of adoption 
to one of his wives but not to others the wife so preferred would on her adopting 
a boy become the boy’s mother. Where there is no such preferment and the 
husband is dead the senior wife is recognised as having the preferential right to 
adopt, if she is blameless, with the consent of the sapindas and become the mother 
of the boy. The same principle is held to govern where the husband has empowered 
all his wives severally to adopt to him. There is however no decision of the Privy 
Council dealing with the question of maternal affiliation for purposes of rights of 
inheritance in the case of an adoption by a widower. Nor have the following 
cases fell to be judicially tackled : (i) where a bachelor adopts, (ii) where a man 
having more than one wife adopts a son without associating any of them with him, 
(iii) where a widower adopts a boy and later marries again, (iv) where there were 
more than one wife to a widower who adopts after the death of all of them. So 
far as spiritual purposes are concerned, according to the Sastras maternal affiliation 
will extend to any or all the wives of the adopter as the case may be, living, dead 
or married subsequently ; but for rights of inheritance no such relationship could 
be reckoned. Under the decisions the position is somewhat confused. Thus im 
the case of a bachelor it may be that, on the theory that wherever possible a mother 
should be found for the adopted boy, any wife taken by the bachelor subsequent to 
the adoption or the first of such wives could be regarded as the mother of the boy 
and her ancestors his maternal ancestors. But that would mean that the emergence: 
of a mother for the boy would depend on a future uncertain event. In the case, 
of a man having many wives and adopting a son without associating any of them, 
the senior wife would probably be regarded as the mother of the boy. In the 
case of an adoption by a widower who subsequently marries again the pre-deceased’ 
wife alone is likely to be regarded as the boy’s mother inasmuch as the re-marriage 
was an uncertain event at the time of the adoption. As regards the last of the 
problems, the answer seems to be that that wife of the widower who died last should’ 
be regarded as the mother of the adopted boy and her ancestors as the maternal 
ancestors of the boy. Where a person has more than one wife, in the absence of a 
preference in favour of any one of them by the husband for a a of adoption 
the law casts the preference in favour of the senior wife, that is, that wife who was. 
married first, for doing religious acts, Rakhmabai v. Radhabai*, Padajirav v. Ramrav*, 
Amava v. Mahadgauda*, Narayanaswami v. Mangamma®, Kakerla Chukkamma v. Kakerla: 
Punnamma®, Raja Venkatappa v. Ranga Rao’, Muthusami v. Pulavartal®, The same prin- 
ciple is applied where power of adoption has been given to all the wives severally, 
Bijoy Krishna Karmakar v. Ranjit Lal Karmakar’, Saroda Prasad Pal v. Ram Patt Pal’. 
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But it is apparent that,this rule of preference of the senior wife can apply 
only as between the living wives of a n and not for elucidating the rights of 
wives dead prior to the adoption. It will be fantastic, for instance, to import 
the rule to hold that as between two predeceased wives of a widower the first married 
woman alone becomes the mother of the boy adopted by him even where she had 
died earlier than the other wife of her husband. It will involve more than one 
fiction: (i) by adoption the boy became a son of the widower, (ii) by reason of 
wifehood to, the adopter the predeceased wife became his mother, and (it) that 
the relationship would always date back to the date of the first marriage of the 
adopter. 


Examining the textual law, it is clear that the association of the wife in per- 
forming rites is essential from the religious standpoint. Apararka observes? ; 
“A man is not fit for karma, Oh King, without a wife, whether he is Brahmin, 
Kshatriya, Vaisya or Sudra. The wife is the chief factor in the attainment of 
dharma, attha, and kama.” Apastamba lays down that the husband and wife have 
to perform religious rites together : 


mamas at Read | wits ai aig”. 
It was because of this principle- that Rama is said to have performed sacrifices 


with a golden image of Sitas-#lddi WA Wa’. The Taittiriya Brahmana 
declares‘ : 


agi at qaa ager dat seq nese TETANEN AÀ | 


—“‘ half of the sacrifice is destroyed in the case of that sacrificer whose wife is (in 
her monthly courses and therefore) unavailable on the sacrificial day.” It is 
however only a wife who is a patni that has this ceremonial competency. Panini 


states: Wal ag TIS, and the particle ni is added to pati to signify one who 


partakes in the holy sacrifices. ‘The status of paini arises in favour of a wife if she 
is married in the dharmic forms. In discussing the meaning of the term paint 
in Yajnavalkya’s text declaring the heirs to a deceased person, the Mitakshara 
points out that patni is she who is so made by marriage and the singular number 
indicates the class, so much so all the wives married in the approved forms become 
patnis—see Raja Venkatappa v. Ranga Rao®, ‘The Viramitrodaya states?: “‘ First 
of all the paint or the lawfully wedded wife takes the estate. The term paint itself 
signifies a woman espoused in the prescribed form of marriage. Agreeably to the 
aphorism of Panini the term pati (husband) is changed into patni (meaning the 
correlative) implying the relation through a sacrifice. The singular number in 
the term paini in Yogiswara’s text implies the class.” A text of Baudhayana makes 
it clear that a wife married in the unapproved forms does not acquire the status of 
a patni but becomes a dasi. ‘The passage 158: 


ragat | marda at ata oat Ada | aia ea a a fase 
ardi at adadi | 


—“‘a woman who is purchased with wealth is not declared to be a paint; she is 
not to be associated in rites for the gods or manes and Kasyapa declares that she is 
a dasi.” The test of painihood for religious purposes thus turns upon the form of 
marriage, dharmic or non-dharmic, and not on whether the woman is the senior 
wife or the junior wife. ‘This is intelligible because a second wife is permissible 
according to the Sastras even while the first wife is alive, in certain cases, as for 
instance where the first wife is not fit for dharma or has no progeny or is disqualified 
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for other reasons!. And the Sastras expressly direct the taking of a second wife 
and the association of a junior wife, for instance, when. the first wife is dead, because 
‘the first wife would be cremated with the sacred fires and sacrificial utensils of the 
husband if she predeceased him?. The Mitakshara in commenting on Yajna- 
~valkya’s text? observes : “ having burnt with agnihotra fire. . . his dead wife... 
the husband should take again another wife and another fire according to laws, 
provided that he has not yet begot any son or has not completed his sacrifices 
‘or is not entitled to enter another order of life.” The Ghobila Smriti* states : 


Tay waa aaa + RAIT | 


SUNAN aH TEST BAG || 


—* When a householder’s wife dies he should not give up his vedic fires, but that 
-agnihotra should be performed till one’s life by means of an upadhi” (i.¢., by marrying 
another savarna wife or by associating with himself an asavarna wife). It is in 
this background that the description of the senior wife as dharma patm will have 
to be understood. A sloka cited in Colebrooke’s Digest® states that the first is 
the wife married from a sense of duty and it is she whom acts of duty concern. 
“This does not mean thar the other wives are incompetent for acts of dharma ; 
it only means that the eldest wife is to be preferred for such acts and should not 
without just cause be superseded. She is primus inter pares. The decisions have 
held that if the husband himself ignored this consideration the efficacy of the act 
done by him with a junior wife will not in any way be nullified, however sinful 
such an act may be from the religious aspect. The sastraic preference of the senior 
wife is now in practice subject to the husband’s control. Again under thé Sastras 
this preference of the senior wife arises only in a case of competition among living 
wives. Katyayana states: “Let him who has many wives employ one of 
equal class in the case of sacrificial fire and in attendance on himself, but if there be 
many such let him employ the eldest in these duties provided she be blameless.” The language 
shows that the senior wife’s right to be associated in only a rule of preference and 
not a denial of the competency of the other wives in regard to acts of dharma. 
The term “ blameless’ will otherwise have no significance. The language also 
contemplates the presence of a number of wives and a choice from among them. 
Yajnavalkya has a similar rule. He says”: “When there is a wife of an equal 
class present (444) never do acts of religion with the wives of any other class. 
When there is more than one wife of the same class as yourself, in matters of religion 
never employ any but the eldest.” The Mitakshara in commenting on the text 
lays down: “ When there is a wife of equal class never do acts of religion with 
wives of any other class. When there are several wives of the same class in matters 
of religion do not pass over the eldest wife and do not employ either the second 
-or the third.” The text of Yajnavalkya taken with the comment of the Mitakshara 
shows that its object is to prohibit unjust supersession of the senior wife by a junior 
wife and not to declare the ceremonial incompetency of the latter. Also that the 
rule is to be applied in the case of competition between living wives. To the same 
effect is a text of Vishnu : 


amig agag (lag Vea we war gaa | Aag a 
TAI | TATA Sala Aa ge a | aaa Raw: Wea N 


—“ If all the wives are of the same caste, then the wife whose marriage took place 
‘first was to be associated with the husband in all religious acts ; if a man had wives 


1. Manu, V. 80-81 ; Yajnavalkya, I. 80. Book, FV, Ch. I, sloka 51. 
2. Manu, V. 167-168 ; Yajnavalkya, I. 89. . Cited in Mutkuswami v. Pulanartal, (1923) 
3. a e; I. 89 (S.B.E. series, Vol. 21, 42 M.L.J. 101: LL.R. 45 Mad. 266. 
p. 178). . IT. 84. 
4. III. g cited in Kane, History of Dharma- 5 Vishnu D.S., 26, 1-4. 
sastras, Vol. 2, Part I, p. 64. 


11) . THE MADRAS LAW JOURNAL. 27 


of different varnas the wife of the same varna with the husband had precedence 
though her: marriage might have been later in date. If there is no wife of the 
same varna’ as himself, the ‘husband may associate with himself in religious rites 
even a wife of the varna immediately next his own but a dvija should never associate 
a Sudra wife with himself in religious ceremonies.” The foregoing citations show : 
(1) every wife married in the approved form is ceremonially competent and can 
take part in acts of dharma, (ii) when there are many wives of the same class, 
other things being equal, the senior wife has precedence and is to be associated 
in acts of religion, (iii) where such a wife is dead or becomes disqualified the next 
senior wife should be selected, and (iv) these rules regulate precedence as between 
living wives. To apply the rule for determining as to which of two predeceased 
wives of the adopter—where the adoption is by a widower—becomes the mother 
of the boy is not justifiable. For it does not give effect to the rule that when the 
first wife dies the next wife becomes the dharma patni and in fact a wife has to be 
taken in order that acts of religion may be dorie properly. So if at all maternal 
affiliation can be retrospective it could arise only with reference to the wife who 
died last whether the wives had been married each after the death of the other or 
even during the lifetime of an existing wife. There is absolutely no justification 
to carry the maternal affiliation to any point of time earlier than the date of the 
death of the wife who died last. It is also noteworthy that present trends are 
against any retrospective maternal affiliation. The Hindu Law of Inheritance 
(Amendment) Act, 1929, states in section 2: “ Provided that a sister’s son shall 
not include a son adopted after the sister’s death.” In Subramanian v. Muthia 
Chettiar? it was observed : “ It is contended that the fiction that the adoption should 
be considered to have taken place in the lifetime of the adoptive father should be 
confined nly to adoptions by a Hindu widow after her husband’s death and not 
to cases of adoption made by a widower so as to make the adopted son the son 
of his deceased wife. It is true that there are no authorities on the point. But 
then that is no reason why this distinction should be made”. The learned Judges 
overlook that the importation of the doctrine will result in this anomaly, namely, 
that with reference to the adopter the son is fictiionally born in his family on the 
date of the actual adoption but with reference to the wife he should be deemed 
to have come into existence on the date of her death, a different date; so much so, 
the son comes into existence not at the same time as regards both parents but at 
one time with reference to his father and at another time with reference to his 
mother. Adoption ceases to be an imitation of nature but a mockery of it. One 
other point falls to be noted. In the above decision the learned Judges guarded 
themselves against the application of the principle to a case where there had been 
more than one predeceased wife of the adopter. The Judges noted: “In the 
case before; us, no complication arises from the fact that Subramanian had more 
than one wife.” In the result, the answer to the fourth question would be that 
assuming that in the case of an adoption by a widower the predeceased wife can 
be regarded as mother of the boy for purpose of inheritance rights to and through 
her, a conclusion which is open to challenge, yet where there is more than one 
predeceased wife, maternal affiliation can be attributed only to that wife of the 
adopter who died last and it is her ancestors that will become the maternal ancestors 
of the boy. 
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SUMMARY OF ENGLISH CASES. 
DENNANT v. SKINNER, (1948) 2 All.E.R. 29 (K.B.D.). 


Contract—Auction—Property in goods when passes—Subsequent arrangement that 
property should not pass till cheque is honoured—Effect. 


Prima facie in an auction sale property passes to the bidder on the fall of the 
hammer. However the passing of property and the right to possession are two 
different things. ‘Though property had passed the auctioneer has a right to retain 
possession of the goods until payment was made. If when he was ready to deliver 
the goods, payment was not made, he can sue for the price or exercise powers 
of re-sale or he can secure himself by way of lien on the goods for the price. But 
once he chose, for reasons, good, bad or indifferent, as a result of statements fraudu- 
lent or honest, to part with possession of the goods by giving delivery of it, he then 
lost his seller’s lien and has no longer a right to possession of the goods. ‘The 
auctioneer cannot claim the goods when the cheque for its price is not honoured 
though there might have been such an arrangement before delivery is taken. 


AsKEY v. GOLDEN Wine Co., Lro., (1948) 2 AILE.R. 35 (K.B.D.).. 


Damages—Wholesaler fined in criminal proceedings for selling contaminated cocktails 
and also refunding to retailers the cost of all bottles returned by them—If entitled to damages 
jrom his suppliers. 


In 1944, there appeared in the market a quantity of so-called cocktails which 
contained alad spirit and on that account were unfit for human consump- 
tion. The principal participators were convicted in the Criminal Courts. A, 
the wholesale merchant marketing that mixture, sued the manufacturers who 
supplied him for damages. The manufacturers made the liquid and bottled it. 
A supplied the labels which described the contents as “ Red lady” or “ Para- 
dise” cocktails and the proprietors as “f Gordon products’? under which name 
the plaintiff was trading. A had no warehouse of his own. He used to collect 
the cases of bottles from the defendants’ factory and deliver it direct to the retailers 
to whom he sold it. The manufacturers were charged and convicted for not paying 
customs and also for possessing and selling contaminated wine. Two of them 
were sentenced to imprisonment and fine and the third who was sentenced to fine 
only remained out and carried on the business. A was himself summoned in 
January, 1945, for offences under the Food and Drugs Act in respect of the sale 
of the wine containing methylated spirits and was fined in all £316-15-0 and £83 
costs. In consequence of this all the bottles with the retailers were returned to 
him and he had to refund £1,735-17-8, the amount they had paid him. A sued 
the manufacturers claiming as damages all those amounts. 


Held, although A was not a party to the conspiracy, he was guilty of gross 
negligence in not taking steps to see that the liquid was fit for sale and he cannot 
recover any of the amounts claimed by him from the defendants. 


The punishment inflicted by a Criminal Court is personal to the offender and 
the Civil Courts will not entertain an action by the offender to recover an indemnity 
against the consequences of that punishment. The punishment is fixed having 
regard to the personal responsibility of the offender in respect of the offence, to the 
necessity for deterring him and others from doing the same thing again, to reform 
him, and, in cases such as the present to make him and others more careful in their 
dealings, to make him choose with more discrimination his suppliers or his servants 
and to make him more exact and scrupulous in his supervision of the matters for 
which he is responsible. All these objects would be nullified if the offender could 
recover the amount of the fine and costs from another by process of the Civil 
Courts. Nor is he entitled to indemnity for the amounts refunded to the retailers. 
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Public policy requires that no.right of indemnity or contribution or damages 
should be enforced in respect of expenses which the plaintiff has incurred by reason 
of being compelled to make reparation for his own crime. The money which 
the plaintiff had to repay the retailers was reparation for his own crime of selling 


contamina 3 liquor without lawful excuse. 


[The. defendants also will not get any assistance. So they were not allowed 
any costs. ] | 


` 


SQUIRE 9. SQUIRE, (1948) 2 All.E.R. 51 (C.A.). 


Divorci — Wifes nagging and preventing her husband going to sleep—If “ cruelty ”— 
Conduct of- wife caused by her ill-health—Effect. 


Motive is not a necessary element in cruelty. Where it is found that a wife 
systematically for nights on end prevented her husband from sleeping demanding 
that he read to or conversed with her and if he showed signs of going to sleep she 
unreasonably demanded that he should perform various menial services for her and/or 
stripped the clothes from his bed and/or moved furniture about the room and/or 

t switched aa lights on in. the room whereby the husband was deprived of’ 
sleep and suffered in health, the acts amount to cruelty though such conduct was 
due to tHe wife’s illness and did not consist of malignant acts done with the intention 
of injuring the husband. The husband is entitled to a decree for divorce nisi 
on the ground of the wife’s cruelty. 


(1947) |2 ‘ALLER. 529, reversed. 

Per Hudson, 7.—Looking at the established acts of the wife against the back- 
ground of the special facts of this case including what is surely not an uncommon 
feature of ied life, viz., one ailing spouse making exacting and unreasonable 
demands on the ‘other partner—demands which deprived the other of sleep from 
time to time—it cannot be said that by such acts cruelty has been established 


BETTELEY, LTD. v. SINGTON, (1948) 2 AILE.R. 81 (K.B.D.). 

Defence | Regulations—Provision for minimum fine to be such that offender “ derives no 
benefit from the offence” (selling at ‘above controlled price)—Income-tax and Excess Profits- 
tax paid if to| be considered in fixing the fine. 

In assessing the amount which “in the opinion of the Court, shall secure 
that the offender derives no benefit from the offence ” (selling goods at above the 
controlled price) it is impossible to shut out the tax which has been suffered by 
the offender. An offender who should be given a minimum penalty should only 
pay’ that amount by whichhe was in fact better off that is after: deducting the 


+ 


taxes on thè profits derived. 


SAYCEL v. Boor, (1948) 2 All.E.R. 83 (K.B.D.). 

Road Traffic Act (1930), section 7 (4)—Person disqualified from holding driving 
licence—Stsering lorry down a hill into his garage without starting engine—If guilty of 
“drung.” - 

A lorry, owned by X a person disqualified from holding a driving licence 
was standing at the head of an incline. There was no petrol in the tank and X 
having released the brake, set the lorry in motion by pushing it, got into the driving 
seat and let [the lorry go down the hill so as to get into his garage. 


Held : It cannot be said that he was not “ driving ” the lorry for the purposes 
of the Road Traffic Act. [As however the order disqualifying X from holding 
a licence was set aside on appeal the Court intimated to the justices that only a 
technical offence was committed and that special reasons do exist for not disqualify- 
ing A for holding a licence by reason of his conviction for the technical offence.} 
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‘ ALEXANDER’S Wur Trust, Re, (1948) 2 AILE.R: 111 (Ch.D.). 


Will—Construction—Bequest of “my diamond: bracelet’? to a beneficiary and ‘by ‘bse 
quent clause bequest of “ my' diamond chain bracelet” to another benefictary—Only one. ‘bracelet 
in existence—Latent ambiguity—Extrinsic evidence—Admisstbiltty —Rights of beneficiaries. 

By clause 3 of her will the testatrix made a number of bequests including specific 
bequests of jewellery. All the bequests in the clause were numbered and No. Ig 
was in the following terms: “ To X my long pearl earrings—my best presentation 
bag—dressing case with its fittings—my five row diamond Greece and my 
black coat with lamb fur collar.” 

By No. 31 of the list she gave “To Y my diamond chain bracelet.” ” The 
testatrix possessed only one diamond bracelet accurately described as a chain brace- ~ 
let, but containing eight and not five rows of diamonds. On aconstruction of the 


Held : On the whole there is a latent PEN as to the bracelet and ada 
is admissible as to what was intended to be bequeathed. The evidence established 
that the testatrix used to call this bracelet “ five row diamond bracelet “and “ dia- 
mond chain bracelet.” In both items 19 and 31 the testatrix was referring to the 
same article. As the bracelet was divisible each legatee was entitled to a moiety. ' 
Where the same thing is given to two different persons in oe parts of the 
same instrument each may take a moiety. 


| 


Jerrrey, Re, (1948) 2 AILE.R. 131 (Ch.D.). 

Will—Construction—Gift of residue to “my brothers R and A also G and E” G and E 
children of deceased brother—Beneficiaries to take per capita and not "per stirpes. 

The testatrix after providing for al ife estate bequeathed her residuary estate 
to “my brothers R and A also G and E équally.” Gand E were children of a 
deceased brother of the testatrix. On a construction of the will, 

Held: The division isto be per capita—as the gift is to the four persons 
nominatim. 


Grimes v. GRES, (1948) 2 All.E.R. 147 (P.D.). 
. Husband and wife—Praciice of coitus interruptus by husband against the wishes of 
the wifs—If wilful refusal to consummate. 
‘Where a husband against the wishes of the wife persists in practicing coitus 
interruptus, the marriage must be held to have not been consummated so as to- 
entitle the wife to a decree of nullity. 


(1947) A.C. 274, distinguished. o a p 


Warme v. Warre, (1948) 2 AILE.R. 151 (P.D.). 

Husband and wife—Practice of coitus interruptus against the wishes of the wife— 
If wilful refusal to consummate marriage enitiling. wife to decree of nullity or cruelty entitling- 
wife to decree for dissolution. 

Even though the husband always practiced coitus interruptus it cahnot be said ' 
that the marriage had not been consummated so as to entitle the wife to a decree 
of nullity of marriage. But when such conduct of the husband was undermining. 
the health of the wife it constitutes cruelty in law sufficient to entitle the wife, to a. 
decree for dissolution of marriage. ; ; ack i 
(1948) A.C. 274, applied. ae ; 
(1948) 2 AILE.R. 147, not folldwed. 


FISH v. KAPUR, (1948) 2 AILE.R. 176 (K.B.D.). oo 
Tort —Negligence—Dentist extracting tooth—Fracture of jaw and ee a ai of the 
tooth—If evidence of negligence on the part of the dentist. 
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The fact that fracture of the jaw was caused in the process of extraction of a ` 
tooth or a root of the tooth was left in is in itself no evidence of negligence on the- 
part of the dentist. The doctrine of res ipsa loguitor has no application to such a 
case. 


MEDITERRANEAN AND EASTERN Export Co. v. Fortress FABRICS, (1948) 2 
AILE.R. 186 (K.B.D.). ; ; 


Arbttratton—Contract in respect of textile goods—Arbitration by person with experience- 
in the trade—Claim for price of goods—Award of damages for buyers refusing to take goods— 
Validtty—Arbitrator—If bound to take evidence. 

. Many trades have their own tribunals of arbitration and it is open to an 
arbitrator skilled in the trade to use his own knowledge and experience on many- 
matters, such as quality, without having witnesses called before him. One of the 
reasons why commercial men like to go to arbitration before arbitrators of this 
description is because it saves the expense of calling witnesses and having the con-- 
flicting views of experts thrashed out and decided on. The parties are content 
and intend to accept the judgment of a man in their own trade on whose judgment 
they know they can rely. ‘The same principle applies to the question of damages 
for breach of contract (of sale of textiles) as to a question of quality. 


Where the claim by sellers is for the price but the arbitrator finds that pro-- 
perty has not passed, an award of damages to the sellers is clearly within the juris- 
diction ofthe arbitrator. Because the sellers put forward a claim on a wrong basis, 
it cannot be said that the arbitrator is not entitled to award compensation on the 
true basis, f.e., damages instead of price. 


STEELE Wiiu’s TRus7s’s, Re, (1948) 2 AILE.R. 193 (Ch.D.), 


Will—Construction—Bequest of family jewel to be held by the successive eldest sons 
of the testatrix’s descendants as heirloom—Right of beneficiaries. 


The testatrix provided by a clause in her will “I give my diamond necklace- 
to my son Charles Steele to go and be held as an heirloom by him and by his eldest 
son on his decease and to go and descend to the eldest son of such eldest son 
and so on to the eldest son of the descendants as far as the rules of law and 
equity will permit and I request my said son to do all in his power by his will or 
otherwise to give effect to this my wish.’ Charles Steele the son died leaving a 
will providing “ I give my diamond necklace to my trustees epon trust for 
my son S during his lifetime and after his death to his eldest son absolutely.” S 
had a son D who had a son born after the death of the testatrix. On a con- 
struction of the will, 

Held : The rule in Shelly’s case (6 Equity 540) applied to the construction of. 
the testatrix’s will. The necklace should have been held by Charles Steele for life 
thereafter to his son 5S for life and thereafter to his son D for life and after the death 
` of the survivor of them in trust for the son or grandson of D absolutely. , 


MORGAN AND. Son, LTD. 2. MARTIN JHONSON & Co., LTD., (1948) 1 All.R. 
196 (C.A.).° 

Practice-Summary suit—Defendant admitting claim but claiming an equitable set-off | 
and counter-claim—Leave to’ defend. < 

An action was brought under Rules of Supreme Court, Order 14. by the plain- 
tiff against the defendant claiming £353-3s. being charges for open storage accom-- 
modation provided by them for defendant’s vehicles and some telephone charges. 
The defendant while admitting the claim alleged that the plaintiffs in breach of 
the terms of the contract and in breach of their duty as bailee..,.. either 
delivered up'a vehicle to some one without the authority of the defendant or alter-.. 
natively kept so ineffective a watch on the said vehicle that it was stolen and claimed. 
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that he was entitled to set-off and counter-claim the value of that vehicle £375. 
in the circumstances, 

Held: Strictly speaking the defendant should have unconditional leave to 
defend (though he will be protected sufficiently by an order that there sheuld be a 
judgment for the plaintiff with a stay of execution). Effect must be given to 
the defence of equitable set-off. Equity would deal with the matter by 
deducting from the claim of the plaintiff all that ought to be deducted in respect 
of the failure, if failure be proved, to deliver the vehicle that plaintiff received 
from the defendant. 


CHARLES Oxrorp v. GonsHaw, (1948) 2 AILE.R. 229 (C.A). 

Practice—Striking out defence—When proper—Non-compltance with order for inspec- 
tion of goods—If ground for striking out—R.S.C., Order 31, rule 21—If applicable. 

The defendants who were ordered to give inspection of the goods (clothing) 
-referred to in the defence failed to give inspection and the plaintiff obtained an 
order striking out the defence, under R.S.C., Order 31, rule 21 which provided 
for striking out defence if a defendant fails to comply with an order for discovery 
and inspection of documents. On appeal, 

Held: If in the order for inspection it had been provided that in default the 
plaintiff should have liberty to sign judgment such judgment can be signed. In 
the absence of such a provision, the failure to comply with the order for giving 
inspection of the goods, does not fall within the phrase “ discovery or inspection 
of documents ” in Order 31, rule 2r of the R.S.C. Although the lower Court 
-was purporting to exercise a different jurisdiction (t.e., under Order 31, rule 21) 
that does not prevent the appellate Court from giving relief on the ground that 
the defence is vexatious and oppressive if that is the proper course to take. 


The specific sentences in the defence dealing with the cloth and the garments 
of which inspection ought to have been given must be struck out as vexatious and 
oppressive. 

The effect of striking out parts of the defence would be to leave the rest of the 
defence in tact for what it is worth, and if it is sufficient to prevent the plaintiffs 
obtaining summary judgment they will have to go to trial in the ordinary way and 
have to prove their case. 


PEARSON v. COLEMAN BROTHERS, (1948) 2 AILE.R. 274 (C.A). 

Tort—Child visiting circus—Unauthorised entry into “‘ zoo”? attached to circus—Lia- 
bility of owners of circus for injury caused by lion to the child—Child, if invitee. 

The infant plaintiff, being then of the age of 7 years went with her sister aged 12 
to visit a travelling circus owned by the dada There ‘was a gate entrance 
to the field in which the circus tent was pitched and a “ zoo ” laid out. From that 
entrance gate there was a way leading to the circus tent. The circus proprietors 
did not insist on small children being accompanied by adults ; but in the ordinary 
-way of the circus business the admission of small children without adults would 
be perfectly a proper thing. The “'zoo” was a rough and ready enclosure 
made up of a sort of lager, in which the waggons belonging to the show were put 
round, the intervals between them being filled by canvas strips. There was a 
definite entrance to the zoo enclosure but access to the enclosure was possible 
by persons agile enough to crawl under the canvas or under the caravans and wag- 
gons. But the “entrance ” was the only authorised one. The plaintiff crawled 
in and obtained access near the lion’s cage (not by the regular entrance) where 
she was mauled by the lion putting out its clawsunder the bars. The plaintiff 
went round seeking a quite corner where she could retire to relieve herself (no 
lavatories had been provided by the defendants) and crawled into the zoo where 
she was injured. Considering the peculiar circumstances, 


Held, that the defendants were liable in damages to the plaintiff who must be 
regarded as an invitee, 


| THE 
MADRAS LAW JOURNAL. 


1] NOVEMBER. ` T1948: 














ADOPTION AND CIvIL DEATA IN GENETIVE FAMILY. 


Saunaka described the adopted son as the reflection of a son. Out of the 
description was evolved the fiction of the adoptee being procreated on the mother 
of the boy by the adopter through niyoga etc., according to Nandapandita and 
through the possibility of marriage according to Sutherland. Another fiction to 
develop was that adoption is rebirth in the adoptive family. The date of rebirth 
is the date of adoption. Where the adoption was by a woman after her husband’s 
death, the rebirth was to be antedated ’ to the date of the death of the woman’s 
husband. And this, even if the adoptee had not been physically existent at that 
time. Yet another fiction to follow was that the adoptee is to be deemed not 
merely as born to the adopter but borr to him through his wife. So much so, 
where the adoption is by a widower it will relate back to the death of the predeceased 
wife of the adopter. 


Adoption is rebirth in the adoptive family. Consequently it must be civil 
death in the genetive family. In Birbhadra v. Kalpataru, Mukherji, J., observed : 
“an absolute adoption appears to operate as birth of the boy in the family of 
adoption and as civil death in the family of birth having regard to the legal conse- 
quences that are incidents of such adoption.” One may pause to comment that 
far from the theory of civil death being a deduction from the legal consequences, 
it has, at any rate, in later times become the apex for evaluating the results of 
nl dees by applying the theory of civil death in the natural family and rebirth 
in the adoptive family. In Ganga Sahai v. Lekhraj Singh?, Mahmood, J., remarked : 
“ Adoption is itself * second birth’ proceeding upon the fiction of law that the 
adopted son is “ born again’ into the adoptive family by the rites of initiation.” 
In regard to the nature of such civil death and rebirth, in Uma Sunkar Moitro v. Kali 
fomul Muzumdar*, it was stated: “ The theory of adoption depends upon the 
principle of a complete severance of the child adopted from the family in which he 
18 born both in respect to the paternal and maternal line and his complete substitution 
into the adopter’s family as if he were born in it.” The position was, however, 
more guardedly stated by the Privy Council in Pratapsingji v. Agarsingji*, where 
it was observed : “ Now it is an explicit principle of the Hindu law that an adopted 
son becomes for all purposes the son of his father ..... Again, it is to be 
remembered that an adopted son is the continuator of his adoptive father’s line 
exactly as an aurasa son, and that an adoption, so far as the continuity of the line 
is concerned, has a retrospective effect ; whenever the adoption may be made 
there is no hiatus of the continuity of the line.” This would suggest that it is only 
for a limited purpose, namely, the continuity of the line of the adopter and for 
matters associated with it, that adoption operates as a rebirth. A wider scope 
was, however, given to the doctrine of rebirth in the adoptive family and civil death 
in the natural family, by Scott, C.J., in Ramchandra v. Manubai®, where he held 
that the adopted son is to be treated as having been from his very birth in the 
family of his adoptive father and he cannot for any purpose be regarded as having 


t. (1905) 1 Cal.L.J. 388. 4. (1918) 36 M.L.J. 511 : L.R. 46 LA. 97: 
2. ee TLR. 9 all. 253. I.L.R. 43 Bom. 778 (P.C.). 
3- (1881) I.L.R. 6 Cal. 256 (F-.B.). 5. (1918) IL.R. 43 Bom. 774. 
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existed in the natural family. According to him the fiction is that the adopted 
son is non-existent in the natural family all the time and has been always existent 
in the adoptive family only. That the doctrine of “ civil death ” and “ rebirth ” 
will have to be applied with caution and not as universally true is incidentally 
brought out in Raghuraj Chandra v. Subhadra Kunwar! by the Privy Council. In 
that case, Lord Sumner observed: “It is quite true that for certain purposes 
the blood relationship of an adopted Hindu remains real and binding after the 
adoption. For example, his born sister is within the prohibited d of affinity. 
It is true also that authoritative texts of the writings in which the Mitakshara law 
was originally expressed, dwell on the matter of inheritance and succession in 
connection with adoption in a way that leaves some of the consequences of adoption 
unexpressed. They define the rights of the person'adopted as a member of his 
adoptive family, but they do not in terms complete the matter by prescribing his 
entire expulsion from his original family ..... It is not true to say that by 
Hindu law the adoptee only loses his consanguinity for purposes of succession. 
Adoption has been spoken of as “new birth’ in many cases, a term sanctioned 
by the theory of Hindu Law. Nor is the expression a mere figure of speech. The 
theory itself involves the principle ‘ of a complete severance of the child adopted 
from the family in which he is born ... . and complete substitution into the 
adoptive family as if he were born in it.’ Nagindas v. Bachoo*. “The fundamental 
idea is that the boy given in adoption gives up the natural family and everything 
connected with the family,’ Dattatraya v. Govind? ..... As has been more than 
once observed the expressions ‘ civilly dead’ or ‘as if he had never been born in 
the family’ are not for all purposes correct or logically applicable but -they are 
complementary to the term “new birth?.” These observations suggest that (t) the 
expression “civil death” in the natural family, though more than a mere 
figure of speech is not to be literally understood or applied,:(#) adoption means 
more than the loss of consanguinity for purposes of succession in the natural family 
but does not imply an entire expulsion from it, (tt) the incidents of civil death 
in the natural family are always Sea sneer! to the incidents recognised as 
attaching to the new birth in the adoptive ily. 


The chief textual authority with reference to which the scope of the doctrine 
of civil death in the natural family is generally sought to be expounded is a text 


of Manu: ` 
MARTA aaga ata aa: ga: | 
nakeaagt: (Guetsaiiaega: wart | 
In some versions the term Waa occurs instead of YA: and WNA instead of 


RA. There are also differences in the English renderings of the texts. Two 
which are typical’ may be cited. Sir Willima Jones’ version is: 


r. @* & ? >» 


the son, the funeral oblation is extinct.” 

Mr. Golap Chandra Sarkar Sastri’s translation of Manu’s text is : 
“ The adopted son is not to take away (with him when he is passing from the 
family of his birth to that of adoption) the gotra and nktha of the progenitor ; 
the pinda is follower of the gotra and the rtktha ; the swadha (or spritual food) 
goes away absolutely from the giver.” 


. KN 
The term QL has been rendered as “ claim 28, “ take 6, and “take away ” 
and HT, as “share”, It is matter of great importance as to how Ed is to 
1. (1928) 55 MLL.J. 778: L.R. 55 LA 4. Manu, IX. 1432. 
139: eR 3 Lae 76 6). . Stokes, Hindu Law, 65. 


2. ké ) ILL.R. 40 Bom. 270 (P.C.). 4 Buhler, Sacred Books of the East, Vol. 25, 
g. (1916) I.L.R. 40 Bom. 429. P- 355. 
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be construed. If it signifies “ take away ”, it would prima facie appear that adop- 
tion precludes the carrying into the new family by the adopted son of whatever 
property he has already obtained in the natural family by succession to his father 
or at a partition of the paternal estate. The meaning of the word would, how- 
ever, have to be determined in conjunction with janaitu riktham in the text of 
Manu. 


Before considering, however, the meaning of janatiu riktham, it would be well 
to assess the manner in which Manu’s text has been applied by the commentaries. 
According to these latter what.is extinguished on adoption is not the blood relation- 
ship with the members of the natural family but only the connection through the 
pinda*. ‘The Dattaka Mimamsa cites a text of Brihat Manu : “ Sons given, pur- 
chased and the rest retain the relation of sapinda to the natural father as extending 
to the 5th or 7th degrees : like this . general family (which is) also that of their 
adopter.” Pollution and mourning will have to be observed in connection with 
the natural parents, The Vaidyanatha Dikshitiyam provides? that if the adopted 
son dies, both the natural and adoptive fathers should observe impurity and vice 
versa. ‘The Sarasvati Vilasa states* that the adopted son should according to 
a text of Vishnu perform sraddha and offer oblations to the natural father, that is, 
in the absence of other issue of the natural father. The adopted son for purposes 
of marriage is reckoned as a member of the original gotra also and will havé to avoid 
girls there within the prohibited degrees of relationship. ‘The rulings in Bai Kesarba 
v. Shwsangjt* and Basappa v. Gurlingappa® have recognised these factors. The 
Dattaka.Chandyika provides that adoption does not cancel or in any way affect 
the efficacy of samskaras performed already in the natural family®. ‘Also where 
the adoptee is a married person with children—as it might well be in the 
Bombay Presidency—adoption would carry the adoptee and his wife alone into. 
the new family and the children already born to them would continue to be members 
of the original family. ‘The theory of the adoptee being regarded as having been 
from his birth a member of the adoptive family and as having never beén in the 
natural family is rejected, Mantkbat v. Gokuldas”, Bat Kesarba v. Shiosangji*. The 
theory of civil death in the natural family and rebirth in the adoptive family is. 
thus not fully accepted but only for-certain purposes. The effect of adoption is 
not to efface the past but to invest the son with a new status for thé future and’ 
mainly with reference to matters spritual vis a vis the adoptive father directly and 
with reference to others incidentally only. Manu’s text has been applied by the 
commentaries only in that way. l l 


In regard to secular rights, it falls to be noted that the text of Manu adverts. 
to the estate of the natural father only and precludes the taking of interest therein. 
All the: High Courts excepting the Bombay High Court have generally taken the. 
view that it is only future succession that is barred and there is no forfeiture of 
property already taken by succession or at partition prior to the adoption. Accord- 
ing to the Bombay High Court even such property: would be forfeited. It will be 
convenient to examine how the Commentaries have in this respect applied the- 
text of Manu. The Dattaka Mimamsa states! ; 


“ The son given must never claim his natural father’s family and estate. Thus. 
the “ obsequies °—that is, the sapindtkarana etc. (which would have been) performed’ 
by the son given fails of him who has given away his son.” 


“ The author of the Chandrika thus explains, “By this it is declared that by 
the act alone, creating the filial relation, property of the son given in the estate- 
of the adopter is established and connection to him as belonging to the same family 
ensues. But through extinction of the filial relation from the mere gift, the pro- 





1. Dattaka Chandrika, IH. 18 & 24; 
Dattaka Mimamsa, VI. 9, 10 & 21. 

2. Collection of Hindu Law Books on In- 
heritance, Setlur, IT. 578. 

3. Ibid. I. 162. 
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perty of the son given in the estate of the giver is extinguished and connection 
to the family of the giver annulled’.” 


by the adoptee prior to his adoption would be lost to him, and his heir in the natural 
family at the time of the adoption would succeed to such property. One of the 
arguments is that the terms gotra and riktha are inextricably linked in a dvandva 
in Manu’s text and it must necessarily follow that if the gotra is lost on adoption 
the property also should be lost and the adoptee cannot lose the one and retain 
-the other. ‘The other argument is that to talk of cessation of property rights would 
have no meaning unless such rights had already vested prior to the adoption. - It was 
-on such considerations the Bombay High Court had held that under Manu’s text 
there would be a forfeiture of the father’s property: taken by the son even prior 
to his being given in adoption, Dattatraya v. Govind’, Manikbat v. Gokuldas*, Bat 
Kesarba v. Shitsangji®. A similar view seems to have commended itself tọ one of 
the Judges in Birbhadra v. Kalpataru®. In the first of these cases, adverting to Manu’s 
text, Shah, J., remarked : “ The text generally prohibits the taking by he adopted 
“son and does not restrict the taking to that which would devolve on him after the 
adoption. It lays down that the adopted son shall never take-or claim the estate of 
his natural father. ‘The words are wide enough to include the estate vested in him 
atthe time of adoption provided it is the estate ofhis natural father. In my opinion, 
the text should be so read as to give effect to the fundamental idea underlying an 
adoption, viz., that the boy given in adoption gives up the natural family and every 
thing connected with the family and takes his place in the adoptive family as if 
he had been born there as far as possible.” One may pause to note that even 
according to the Bombay High Court property taken at a family partition prior 
to the adoption could not be regarded as property of the father within the meaning 
of the above rule, Mahableshwar v. Subramama’. The view of Shah, J., overlooks 
that the sastras do not ordain anything like an ‘ entire expulsion’ or complete 
-civil death in the natural family or a complete rebirth in the adoptive family. The 
argument based on the dvandva character of gotra-riktha does not solve what in the 
context is ‘riktha’. The other argument that cessation of rights will be unintelligible: 
unless there had been a prior acquisition does not allow for the fact that property 
„already taken by the boy by succession or partition would no longer be the pro- 
perty of the father and cannot be so described. There are a number of weighty 
„considerations which suggest that the prohibition ordained by Manu’s text is of 
future rights only. (i) Forfeiture cannot be worked by aplication or analogy. 
To declare forfeited the property taken by an infant on his father’s death or at a 
family partition by the conduct of some one else, say his mother, in giving him in 
.adoption—conduct over which he has no control—is to say the least unreasonable, 
Behari Lal v. Kailas Chander®, see also Rallia Ram v. Mt. Sodhan®. (ii) Even accord- 
ing to sastraic literature there is no theory of complete extinction in the natural 
family on adoption so as to compel an extinction of everything connected with it, 


1. II. 19 6. (1905) 1 CaLL.J. 388. 

2. Ch.V. 22 & 23. i 1922) I.L.R. 47 Bom. 542. 
24 a 40 Bom. 429. : 1898. I an Aa 121. 

4. (1924) I. Bom. 520. 9. -R. 1930 . 470. 

“5. (1931) LL.R. Be Bom. Bro, 10. (1905) I.L.R. 29 Mad. 437- 
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| ' 
principle of interpretation that what is ex facie a single vakya should not be construed 
as containing two co-ordinate ideas so as to render it in effect into two vakyas. 
If Manu’s' text is understood as ordaining that on adoption the boy would not 
take not only his natural father’s property but also of what had already become 


his own by cessation or extinguishment of the father’s interest therein there would. ` 


arise vakya bheda dosha. (iv) A harmonius construction of the verse of Manu 
in question with the verse immediately prior to it requires that the prohibition. 
should beheld to relate to the taking of rights in the natural family subsequent 
to the adoption. The earlier verse? declares : “Of the man who has an adopted son 


possessing all good qualities, that same (son) shall take the inheritance (aq Ta Paa) 
though brought from another family.” The text deals with a right to arise on or 
after adoption and would þe anan AN kalan to any loss of rights in the ‘natural 
family onjor after the adoption. (v) Manu’s text prohibits the taking of janaitu 
riktham on:adoption and it is clear from other texts of Manu that the term relates 
to that alone which at the time of the adoption could be predicated as the property 
of the natural father. Thus according to one text? : “ After the death of the father“ 
and of the mother, the brothers being assembled may divide among themselves 
the paternal estate—Paitrikam riktham—for they have no power (anisa) over it while 


the parents ‘are alive.” In the next verse,? it is stated : “ Or the eldest brother | 


alone may, take the whole of the paternal estate—pitram dhanam—and the others. 
shall live funder him just as ‘under their father.” In yet another verset Manu 
lays down |: ‘“ But a son born after partition shall alone take the property of his: 
father (patiram dhanam) or if any (of the other sons) be reunited (with the father) 
he shall share with him.” Verse 115 expressly recognises inheritance and partition. 
among the sources of acquisition of property. It would therefore follow that 
expressions like -paitrikam dhanam refer to property over which the father has 
absolute power and the sons are anisa. Likewise janaitu riktham will also connote 
property of which the father is the owner and the son is-anisa which can only be 
where the father’s pro erty has not already passed by way of succession to his. 
son or has not been taken by the son at- a partition. The text prohibiting the 
- taking of [the father’s estate in the natural. family after adoption cannot 
therefore operate in regard to property. obtained by the son prior to his. 
adoption ejther by way of succession to his father or at partition. This conclu- 
sion has been reached by the Calcutta High Court in Rakhalraj v. Debendra Nath® 
and is fully in accord both with the textual law as sell as of precedents. 
P ; 


S. VENKATARAMAN. 
| _ SUMMARY OF ENGLISH CASES. 
Hicxman’s Wii, Trusts, (1948) 2 AILE.R. 303 (Ch.D.). 
Well—Construchon—Grft of necklace to daughter-in-law X for life and then the ““ wife 
of my grandson Y °—Y unmarried when testatrix died—Y married twice thereafter— 
Second marriage with D after dissolution of first marriage with L both after the death of 
testairix and. before the death of X—Person entitled to necklace as “ wife of grandson.” 


' A testattix provided by a codicil “.’-.°, .... I bequeath my pearl neck- 
lace to my daughter-in-law X so that she may have the use and enjoyment thereof 
for her life and at her death I bequeath the same to the wife of my grandson Y abso- 
lutely or in'the event of my said grandson not marrying then in that case I bequeath 
the same to my grand-daughter Z.” When the testatrix died in 1914 Y was unmar- 
ried. X was the holder of the necklace until her death on October, 1946, but im 
the meanwhile Y married twice, ‘first on January 16, 1919, L (and that marri 
was dissolved) and again in 1940 D.: Y himself survived X and died on March 
11,1947. Ina contest between L the first wife and D.the widow of Y who claimed 
the necklace, ae 


` 





. Manu, IK. TAL. 4. Ibid, 216. 


I * 
2. Manu, IX, 104. 5. (1948) 52 Cal.W.N. 771. 
3. Ibid, 105 . 


= kad 
. 
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Held, that on a proper construction of the will the necklace was a gift to L 
who, was the first person to answer to the description “ wife of my grandson.” 


Dretocr’s ESTATE, Re, (1948) 2 All.E.R. 318 (G.A.). 
Equity—Monep paid under invalid bequests—Right to recover—Tracing. 

' Pursuant to a direction in a will to the executors to apply the residuary estate 
for such charitable institutions or objects as they in their abolute discretion should 
select the executors had by 1939 paid over £ 200,000 to 139 charitable institutions. 
On the next of kin challenging the direction, the executors in October 18, 1939, 
intimated the challenge to the institutions calling on them not to deal with the 
money paid till they heard further from them. The House of Lords ultimately 
held’in 1944 that the residuary bequest was ‘void for uncertainty. The next ‘of 
kin claimed the money paid from the various institutions. 

-= Held < The next ‘of kin were entitled to recover in equity though the money 
had been paid under mistake of law by the executors to the institutions. ‘If it 
was possible to identify or disentangle the money where it had been mixed with 


the assets of the recipients the next of kin can trace the money. 
Ses 1 


Smrra’s Porato Estates, Lro. v. BOLLAND, (1948) 2 AILE.R. 367 (H.L.). 

np HerL Co. v. Keene, (1948) 2 All.E.R. 378 (H.L.). ii 

ncome-tax and Excess Profits Tax—Costs of litigation—Legal and accountancy charges 
for ascertaining amount of tax payablé—If deductible item of expense in computing tar, 

In computing the profits for income-tax and excess profits tax purposes the 
assessee is not entitled to deduct the legal and accountancy expenses incurred in 
prosecuting an appeal to the Board of Referees against a decision of the‘ Gommis- 
sioners of Inland Revenue on a question as to excess profits tax. It cannot be 
said that such expenses were “ wholly and exclusively ” laid out or expended or 
the purposes of the trade. i 


Hames v. DARBY, (1948) 2 All.E.R. 474 (C.A.). 
Tort—Owner of field shooting and killing homing pigeons marauding on peas growing 
on the field—Right of owner of pigeons to sue for damages. 

- He owner of tamed or reclaimed pigeons continues to have property in and 
possession of his birds after they have flown from his dovecote, so long as the birds 
retain in fact an animus revertendi to his control ‘and he is entitled to maintain an 
action for damages in respect of their destruction and wounding by the owner of a 
field by shooting them. Where the owner of the field claims to have shot the 
pigeons to prevent their feeding on the peas growing in his land, the onus is 
on him to justify the preventive measure of shooting and he has also to prove that 
in fact there was no: other practical means of stopping aad preveniae ike 
renewal ‘of such pigeons eating his pċas.' — oO . 

go 1948) K.B. 241, applied: i 

AS there was evidence on which the County Court Judge found that the defen- 
dant had ‘failed to prove that there was no other practical means of stopping the 
birds, and as he was the final Judge on questions of fact the Court of appeal did not 
interfere with the finding and affirmed the judgment for plaintif.) >" 0" t 


Hou, Re, (1948) 2 ALLE.R. 489 (P.D.A.). 
pidence—Proof by solicttor’s clerk who died before action—Solicttor propounding will 

Statements in the proof—Admissibility. a eae a 

‘A partner in a firm of solicitors was propounding a will. A clerk of.the firm 
who in anticipation of proceedings had prepared a proof of his evidence‘as to the 
validity of'the will had died. 

Held : The statement is admissible in evidence as it cannot be said that the 
clerk’’was a ‘“‘persdn’ intérêttêd ° in making such ‘statemént ”(Tèsts ` äs “to 
“ interest” discussed), MECN ki aA 
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APPOINTMENT OF MR, A. V. VISWANATHA SASTRI 
` AS JUDGE OF THE HIGH COURT. 


It is a, matter of great pleasure to us that once again, one who has been 
jong associated with our Journal has been chosen to fill the High office of the 
Judge of our High Court. The appointment of Mr. A. V. Viswanatha Sastri, 
we are sure, would be received with universal approbation. 


Mr. A. V. Viswanatha Sastri is from all points of view ‘fully qualified to occupy 
the exalted office of a Judge of the High Court. Gifted with great intelligence 
and remarkable powers of analysis he has by great industry acquired a thorough 
and sound knowledge of the different branches of Jaw. Early in his career at the 
bar he got the unique opportunity of being associated in the handling of one of 
the biggest cases in recent times—The Tanjore Palace case—and acquitted himself 
with great credit. He has since then by his own unaided efforts gradually built 
up for himself a lucrative practice. He is well known for his thorough preparation 
of his cases and their presentation in Court with great clarity and force. 
With all these qualifications, there can be no doubt, that he would easily prove 
himself to be one of our best Judges. 


We have great pleasure in offering Mr. A. V. Viswanatha Sastri our sincere 
felicitations: on his well deserved elevation to the Bench. 
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BOOK REVIEWS. 
Tur Bompay TENANCY Act, 1939, by A. G. Padhye, B.A., LL.B., Advocate, 
Published by Chandrakant Chimanlal Vora, Law Publishers, Gandhi Road, 
Ahmedabad. Pp.g4. Price Rs. 4 nett. E 


Tenancy legislation has to be fully understood before the landlord and tenant 
can avail themselves of their respective rights and discharge their respective obli-- 
gations. The commentary on the Bombay Tenancy Act, 1939, would go a long 
way in explaining the law on the subject to the ordinary reader and lawyer, alike. 
There is not yet any great growth of case-law on the subject and so the author 
has had to explain and elucidate the various sections fully. The Rules made under 
the Act together with the forms are sure to be appreciated. 


Tue BOMBAY INDUSTRIAL RELATIONS Acr (Bombay Act XI of 1947), by P. B.. 
` Patwari, B.A., LL.B., Advocate, High Court, Bombay. Published by , Tarachand 
M. Rowani, Bharti Sahitya Sangh, Ltd., Mumraj Building, Kalbadevi Road, 
Bombay 2. Vols. 1 and 2, price Rs. 14. 


Industrial disputes seem to be present everywhere nowadays. The probelm. 
of labour and how to conciliate it and harness its energies to productive activities 
is engaging the attention of statesmen all the world over. The Bombay Industrial 
Relations Act sets up a machinery. for the settlement of industrial disputes, It is a 
subject on which both the employer and the employee are vitally interested. 
The author of the Book under review has written a very useful and clear 
commentary on the Act which is sure to be of great help to the capitalist, labourer 
and trade unionist alike. A reading of the brief hints to employers and employees. 
gives a connected account of their respective rights and obligations. {f is a very 
useful publication both to labour and industrial organisations. 


Tue BomBay AGRICULTURAL Destor’s RELEF Act, 1947, by K. A. Joshi,. 
B.A., LL.B., Pleader. Published by Chandrakant Chimanlal Vora, Law Publishers. 
and Law Booksellers, Gandhi Road, Ahmedabad. Pp. 484. Price Rs. 11. 


The book under review is a commentary on the Bombay Agricultural Debtor’s 
Relief Act, 1947 and contains apart from the rules made under the Act useful 
information regarding the Act, 1939. The exhaustive introduction gives to the 
reader a proper perspective to appreciate the legislation fully from the point of 
view of both the creditor and debtor. The commentary is clear and lucid and 
is dealt with under different topical heads. A copious index enhances the value: 
and usefulness of the book. 


THe Mysore HOUSE Rent CONTROL Acr, by V. L. Narasimha Moorthy, 
B.A., (Hons.) LL.B., Advocate, High Court of Mysore, Bangalore. Published by 
the Hosali Press, 1-A, South Parade, Bangalore, Pp. 58. 

This small booklet apart from giving a commentary on the Mysore House 
Rent Control Order, 1945, gives in the appendix, the previous control orders as. 
also certain relevant notifications, and an important ruling of the Mysore High. 
Court as a supplement. It is a handy pamphlet giving useful information. 


Tae Law or DEFAMATION BY ABDUL HALIM, B.A., LL.B., Pleader, second edition. 
Published by S. L. Kharbanda & Co., Law Booksellers and Publishers, 22, Kutchery 
Road, Lucknow. Pp. 198, Price Rs. 5. 


The law of defamation is comparatively in its infancy in India and an ordinary 
citizen is not as conscious of his rights as the citizen in Europe or in America. But 
in the days ahead of us, the law of defamation is likely to be more often referred 
to than in the past. The book under review would give a fairly good idea of the- 
law on the subject and the relevant case law. Though it can by no means be 
called an exhaustive treatise on the subject, yet is quite enough for giving one 
a general knowledge of the subject. 
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: BOOK REVIEWS. 

MÈDIGAL JURISPRUDENCE, by M. A. Kamath, M.B.ê.M.- Fifth edition 
Published by the Madras Law Journal Office, Madras. Price Rs. ro. ` ee 

This is the fifth edition of the work, the first edition having come out as earl 
as 1923. This fact by itself is proof of the usefulness of the publication to da 
in the medical profession and young practitioners in the legal field. Dr. Kamath 
has incorporated into this edition much new material and has added many more 
illustrative ‘cases to explain his propositions. Written in easy and non-pedantic 
language, the book is bound to prove helpful for beginners in the Indian Medical 


Jurisprudence, 
N. Chandrasekara Iyer. 


Lasour Cong, Vol. I, containing The Bombay Industrial Relations Act and 
The Industrial Disputes Act (Central) by Bhatt and Vyas, Pleaders. Published 
by Chandrakant Chimanlal Vora, Law Publishers, Gandhi Road, Ahmedabad. 
Pages 198. 

The publishers have an ambitious scheme for the publication of all the rele- 
vant legislation in regard to labour and the book under review is Vol. I of the series 
and deals mainly with the Bombay Industrial Relations Act. The commentaries 
to the various sections are analytical and full while the implications made by the 
various changes in the Act have been clearly brought out. We await with interest 
the further volumes of this useful publication. 


Guwwk To THE LAw OF CourtT-FEEs N Mapras, by K. Krishnamurthi, Court-fee 
Examiner, High Court, Madras and R. Mathrubutham, Advocate, High Court, 
Madras. Published by P. Varadachary & Co., 8 Linghi Chetti Street, Madras. 
Second Edition, 1948. Pages 194. Price Rs. 4. 

The Court-fee payable by a litigant has been dealt with under the main headings 
of suits, appeals, applications and on miscellaneous documents. There is a detailed 
and analytical classification of the different kinds of suits together with an expla- 
nation as to their nature and the principles in regard to their valuation. While all 
relevant Madras decisions have been noticed, decisions of other High Courts have 
also been referred to where a discussion of the law is found necessary. As a practical 
guide to the ascertainment of the proper Court-fee payable, the book is invaluable. 
The method adopted in the treatment of the subject is so simple and direct as to 
enable anyone to ascertain what has to be paid as Court-fee in any particular 
matter. The Court-fees Act and the Suits Valuation Act have also been given 
in the Appendix. The usefulness of the book would, we are sure, be appreciated 
by everyone who takes an opportunity to refer to it. 


Tue CONSTITUTION OF THE DOMINION OF INDIA, by P. N. Murthy, B.A., LL.B.s 
Registrar, Federal Court of India and K. V. Padmanabhan, M.A., LL.B., Under- 
Secretary, Constituent Assembly of India. Published by B, Vira Gupta for 
Metropolitan Book Company, 1 Faiz Bazar, Delhi. Pages 328. Price Rs. 6-12-0. 
iew is a very useful collection of all the relevant statutory 


The Book under revi 
material of the Constitution of India soon after the passing of the Indian Inde- 
pendence Act, The introduction to the book gives a short and general idea as 


to the constitution both before and after 1935 as also a reference to the theory and 
practice of Dominion Autonomy as developed in recent times. Naturally enough, 
of the Statute of Westminster and the Indian Independence 


there is a comparison ar 
Act followed by a detailed consideration of the provisions of the latter Act. 


FEDERAL Court PRAOTIGE AND PROGEDURE, by K. V. Padmanabhan, M.A., 
LL.B., Under-Secretary, Constituent Assembly of India, published by B. Vira Gupta 
for the Metropolitan Book Company 1 Faiz Bazar, Delhi. Pages 152. 

With the prospect of increase in the work of the Federal Court, the necessity 
for a comprehensive collection of the Federal Court Rules is obvious. Apart from. 
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a valuable introduction and the’ text of the rules of the Federal Court, the relevant 
statutory provisions have also been given in a separate part of the book. The 
book under review supplies a really longfelt want and has to be welcomed as a 
useful and timely publication. - 


A Text Boox or Egurry, by D. Bose, M.A., B.L. Published by P. K. Basu, 
Second edition, 1948. Pages 354. Price Rs. 6. 

As the author mentions in the preface to the second edition, the book under 
review might well have been named “ Equity in England and India”. While 
explaining the principles of equity as understood and applied in England, the corres- 
‘ponding law in regard to India is given side by side in the footnotes. It enables 
the reader to acquire a comparative and comprehensive knowledge of the subject. 
‘The whole subject has been dealt with under well recognised headings and in a clear 
and analytical manner. The twelve maxims of equity one or other of which prac- 
tically underlies every doctrine of equity are fully explained in an | chapter. 
Trusts are dealt with exhaustively and the chapters in equitable reliefs and remedies 
‘give all the necessary information on the subject. 


Law oF DEFAMATION AND Maticious PROSEGUTION, by Dhirendra Nath Guha, 
M.A,.B.L. Published by S. K. Guha, Eastern Law House, Ltd., P. 13, Ganesh Chandra 
A .enue, Calcutta, Second Edition, 1948. Pages 269. Price Rs. 4. 
Two special classes of torts are dealt with in the book under review fully and 
xhaustively. After explaining the general principles, slander and libel are dealt 
with separately and the facts to be proved by a plaintiff have been clearly analysed 
in a separate chapter as also the defences to the action for libel like justification, 
‘privilege and fair comment and cases of qualified privilege, and the remedies 
available. Malicious prosecution has been ‘dealt with in the same systematic 
manner. It is a useful book elucidating the salient principles governing the law 
on the two subjects concerned. | 


THE INDIAN Contract Act, Vol. II, by G. N. Sinha, B.A., B.L., Advocate, 
High Court, Patna. Published by the author, 31, D. R. N. C. Chatterjee Road, 
Bhagalpur. Pages 772. Price Rs. 20. 

The second volume of this very useful and exhaustive publication is sure to be 
‘welcomed by everyone who has had any occasion to refer to the earlier volume. 
‘The volume under review deals with sections 51 to 75 of the Act and the commentary 
and review of the relevant case law is both lucid and analytical. All the features 
which we noticed with reference to the first volume are maintained and we are 
sure that the with the publication of the~-last- volume, the whole work will take an 
honoured place in the library of every lawyer. 


Tue Facrorts Act, by M. L. Kharbanda, B. COM., LL.B., 1948. Published 
A pa Publishing House, 33, Sheo Charan Lal Road, Allahabad. Pages 111. 
ce Rs. 5. 
This small and handy book contains not only the commentary on the Factories 
Act but also the Boilers Act, Payment of Wages Act, Children (Pledging of Labour) 
Act, Employers Liability Act and Employment of Children Act with Short Notes. 
In fact it contains all the relevant factory legislation and is bound to be useful 
to both the employer and employee. The explanatory notes are clear and concise. 


_ _ "Tae Worgmen’s COMPENSATION Act, by M. L. Kharbanda, B. COM., LL.B, 
Published by the Law Publishing House, 33 Sheo Charan Lal Road, Allahabad, 
Pages 67. Price Rs. 3. 

In these days when labour is becoming conscious of its rights, the subject of 
Workmen’s Compensation becomes important and the Act together with a com- 
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mentary will always be found useful for ready reference. The cases kiraba on 
the subjecti though not voluminous, have been noticed in their appropriate places 
and enhances the value of the book. 


Succession CERTIFICATES, PRINCIPLES AND PRECEDENTS, by Y. Ch. Rama Sarma, 
B.A., B.L. Published by the author. Pages 142. Price Rs, 3. 


The law relating to Succession Certificates has been dealt with in the book ' 
under review under clear and understandable topical headings and in the beginning 
of each chapter a synopsis of the different topics dealt with in it is given. One is 
able to know at a glance the scope and contents of the particular heading. The 
principles are clearly set out and relevant statutory provisions noticed. The 
appendix contains not only parts VIII, X and XI of the Succession Act but also 
the Rules from the Civil Rules of Practice bearing on the subject and the forms. 


Tar Bomsay Rents, HOTELS AND LODGING House Rates CONTROL Act, by 
R. E. Audhyarujina, B.A., LL.B., Advocate, Bombay, 1948. Published by the 
New Book (Company, 188/190, Hornby Road. Pages 224. Price Rs. 8-8. 


Ever since and during the last war the acute shortage in housing accom- 
modation has made it necessary for the various Provincial Legislatures to enact 
measures for the control of rents and the prevention of ejectment. The tenant 
and landlord have each to know his own rights and obligations under the law. 
The book under review contains the law in regard to rent and ejectment suits, 
though it'is to be found in the shape of a commentary to the various sections of the 
Act. As remarked in the foreword by Mr. Justice Bhagwati the commentaries 
“ contain a lucid and comprehensive exposition of the provisions of the Act and 


the principles underlying the same amply illustrated by the case law on the 
subject.” 
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Abdulla v. Patinhare Kettu Tavazhi 
Abdul Rahim v. The Offcial Assignee of Madras 
Abdurahiman Settu v. Muhammad Kasim Settu 
Addala Swami v. Gouth Muttarao 
Adikesavalu Naidu v. Nanni Muthuswami Chetty 
Alaga Pillai v. Doraiswami Pillai - | 
Alagirisamr Naidu v., Chinna Veerammal 
Amirthàlingam Pillai, In re E. 
Angamuthu, In re < oa 
- Appa Rao, In re 
Arumugha ,;Goundar and sae. Inre» > 
Arumugham v. Nagammal / 
Arunachala Nadar v. Kandaswami Nadar 
Avvaru hinna Rangiah v. The Commissioner of Income-tax, Madras 
Baktavatsalu Naidu v. Chrome Leather Co., Ltd. 
Balasundaram Chetty v. City Rationing Officer < 
© Bavani Sankaram v. Mangamma 
‘Bhimarayu, Jn re 
Borayya v. Ramakoti Sastri 
‘Calico Printers Association, Ltd. 0.\Commissioner of boone ies 
‘Chaganty Katamraju v. Madavarapur Paripurnanandam 
‘Chakku v. Krishnan Nambudripad 
‘Chandra’ Reddi v. Rami Reddi 
Chelliah Pillai v. Commissioner of Income-tax, Madras 
Cheyichan |z. Janaki ~ ` 
‘Chinna Punnayya v. Badurinnissa Begum ` 
Chinna “Thevar v. Krishnaswami 
Chinna Venkatasubba Naidu v. Sundaravaradacharlu 
‘Choyi v. Kaitha Parambath Ayisabi f 
‘Commissioner of Income-tax, Madras v. Arokiaswami Chetty & Co. 


06 


Commissioner of Income-tax, Madras v. Siddareddy Venkatasubba Reddy 


and Brothers 


Commissioner of Income-tax and Excess Profits tax, Madras Us Chari and 


Ram 
‘Corporation of Madras v. The Scindia Steam Navigation Co., Ltd. 
Damodara Goundan 2.” Guruswami Goundan 
Damodara Menon v. Chathu Achan 
Devaki Ammal v. Manavala Pillai 
Devarasėtti: Thavudu 2. Jami Appa Rao 
Dhanaraji, [In .re 
Dharmalinga Chetty v. ‘Krishnaswami Chetty 
- Eacharan Nair v. Abdul Muthalif < 
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Eswaramma v.. Chinna Kota Reddi | ` 
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Dr. Fida” 'ussain; In re. ; be re l p a 
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Goodser and Co. v. Commissioner of Excess Profits Tax, Madras a 
Gopalakrishna Chetty v. Dorai Babu ke a 
Govinda Nair v. Srinivasan Pillai aT 


Govindarajulu Iyer v. Commissioner of Income-tax, Madras ses 
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Hansraj Bhandari v. Ramachandran 

Indo Commercial Bank, Ltd., Madras v. The Corporation of Madras 
Janakumara Nainar v. Periaswamy Goundan. 
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Jegarao w. Venkatarao 
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Kamalamma v. Pichamma 

Kamalammal v. Rajarathna Naicker 
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Kandaswami Chettiar v. Shanmuga Thevar 
Kandaswami Goundan, In re 

Kanniah Lal v. Corporation of Madras 

Karamadai Naicken v. Raju Pillai 

Karuppaswamy Goundar v. Krishnaswami Goundar 
Kasipathi v. Seethanna Pantulu 

Kasi Viswanathan, In re 

Kesanna v. Venkamma 

W.L. Knopp v. Commissioner of Income-tax, Madras bes 
Kondapatti Dasarathrama Reddi, In re ad 
Kondiah Chetty v. Venkataswamy 

Kotaiah v. Narasimham 3 
Kripapuri v. The District Magistrate, Tiruchirapalli 

Krishnamma v. Chennayya 

Krishnamraju, Jn re 

Krishnamurthi v. Narayanamurthi 

Krishnan Nair v. Valliammal 

Krishna Rao v. Gangadeswarar Temple, etc. . 

Krishnaswami Aiyangar v. Kuppuswami Naidu > 

Krishnaswami Atyar v. Mohanlal Binjani 

Kuchama Naicken, Jn re 

Kumaraswami v. Mahalakshmamma 

Kunhotti v. Ammoti 


_ Lakshmi Ammal v. Thangathmmal 


Lakshmidevamma v. Nagayya 

Madappa v. The Commissioner of Income-tax, Madras 

Madavi Amma v. Padmanabhan 

Madhava Kurup v. Muhammad Sukhi Sahib 

Madras Electric ‘Tramways, Ltd. v. Muniswamy 

Major F. K. Mistry, Jn re š a E 

Madura Sri Meenakshi Sundareswaral etc., Devasthanam v. Sellathayee .. 

Mahamed Yusuf Saheb v. Bhashyam Naidu 

Maharaja of Pittapuram v. Narayya io. 

Maharaja of Pittapuram v. Venkataraju _ 

Mahomed Abdul Kareem and Co., Madura v. Commissioner of Income-tax, 
Madras E 


Makku Naicker v. Agathiappa Goundar 

Manicka Goundan v. Krishna Goundan | A 
Manickam v. M. R. R. M. Ramanathan Chettiar ~ 
Mannil v; Kesavg Tharagan i . ig 
Marimuthu Pillai v. Anantha Narayanaswami Pillai na 
,Markandeyulu v. East India Distilleries and Sugar Factories, Ltd. gz 


Muhammad Ali v. Badi Bi 3 ! 
Muhammad Ibrahim Maricar v. Ahmed Maricar 
Muhammad Ibrahim Sahib v. Krishna Rao 
Muhammad Sheriff, In re ; 

Nagayya v. The Commissioner of Income-tax, Madras 
Nalliappa Pillai v. Palaniandi Ambalam 

Nambi Seshiah, Jn re 

Narasimhan v. The Commissioner of Police, Madras 


Narasimha Rao v. Inspector, Special Branch, East Godavari District 


Narasingadu, In re 

Narayana Rao v. The Collector of Madras 
Narayanaswamy Naidu v. Inspector of Police, Mayavaram 
Narayanaswamy Reddiar v. Pudukottah Industrial Corporation 
Natesan, In re 

Nathaniel, Jn re 

National Motor Transport Co., Ltd., Masulipatam, In re 
Nookaratnam 2. Suryanarayana 

Official Receiver, Ramnad v. Devarayan Chettiar 
Padmavatamma v. Bheemacharyulu 

” Pakkiri Mahomed Rowther v. Chandrasekhara Iyer 
Pappammal v. Sivanmalai Goundan 

Paramasivam Pannaiyar v. Kumaraswamy Pannaiyar 
Parameswarayya, In re 

Parasuram Byias v. Venugopala Rao 

Pechimuthu Thevar, Jn re 

Periyasarni Asari, In re 

Periyasarhi Padayachi v. Minor Ulaganathan 

Polammal v. Rathna Mudaliar 

Polayya and others, In re 

Ponnambalam Pillai v. Panjaksharam Pillai 

Province’ of Madras v. Audemma 

Public Prosecutor, Madras v. Arokia Nadar 

Public Prosecutor v. Desigan 

Public Prosecutor v. Ibrahim Sahib >” 

Public Prosecutor, Madras v. Nagappa Pujary 

Public Prosecutor 2. Ramalingaswaraswamy 

Public Prosecutor v. Sriranganayakulu 

Public Prosecutor, Madras v. Thippayya 

Pulleswata Rao v. Satyanarayanamurthi 

Puvvuda Venkatasubbaya v. Attar Sheikh Marian 
Radhakrishnan v. Satyanarayana 

Raghavatharyulu v. Superintendent, Central Jail, Rajahmundry 
Rajam Naidu v. Meenakshi Ammal i 
Ramachandra Chettiar v. Kandaswami Pillai 
Ramachandra Naidu v. Kandaswami Mudaliar 
Ramachandra Rao v. Venkata Narasimharayanim Garu 
“Ramachar v. Krishnamachar 

Ramaharshanam v. Subba Rao 

Ramalingam v. Koteswara Rao 

Ramanatha Aiyar v. Corporation of Madras 

Ramanatha Chettiar v. Duraiswamy Chetti 

Ramaratnam, In re e | 
Ramaswami Chettiar, In re 4 
Ramaswami Goundan v. Muthukaruppan Chettiar 
Ramaswami Naicker v. Krishnaveni Ammal 

Rangaraju Pillai v. Sakuntala Ammal 
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Ratnaswami Padayachi-v. Kuppuswami Aiyar 

Reading v. Regem ; 

Sabapathy Pillai v. Mohammad Ilais Sait l mi N 
‘Sankaranarayana Kadambalithaya v. Vasudeva Achuta Hebbara 
Satyanarayana v. Achayamma ja, . ko a 


Satyanarayana v. Satyanarayana i 
Satyanarayanamurthy v. The Official Receiver, West Godavari 


Satyanarayana Raju v. Kondayyamm 
Seénatta v. Anjaneyalu 
Seshamma v. Seetharamaswaml 
‘Shanmugam Pillai v. Sri Sankaranarayanaswami Devasthanam 
Shanmugha Mudaliar v, Bangaru | ; 
. ‘Sha Phudajee Naganlal, In re, 

Sheard v. Mellor : , 

Sheik Mohideen Sahib v. Abdul Rahoof Sahib 


“ ‘Shtunmugavel Nadar and Sons v. The Commissioner of Income-tax, Madras. . 


Sikraji Bhikaji v. Kundanmal Pakraj 
Simhagiri Dora v. Zemindarini_ of Chemudu 
‘Singarachariar v. Lakshmanan Chettiar 
‘Singaravelu ð. Pattammal 
‘Sinnathambi v. Nachimuthu Goundan 
Mrs. Sithamahalakshimi v. Masilamani Mudaliar 
Sivagaminatha Pillai v. Venkitasami Naicker 
‘Sivaramamurthi Naidu v. Satyanarayana Naidu 
Sivayya v. Venkatachalam 
Somaraju v. Veeraraju 
Soma Reddi v. Someswara Reddi ee, 
Somu Thevar v. Abida Bivi l i 
Sourirajulu Naidu v. Chief Judge, Gourt of Small Causes, Madras 
Sri Lakshmi Narasimha Devar v. Raghunatha Nayak ; : 
Sri Venkateswara, and Co. v. Alwar Chetty - 
‘Srinivasachari v. Rukmani Ammal 
R. Srinivasan v. The Andra Bank, Ltd. : 
Sriramulu v. Sait Lumbaji 
Subbamma v. Narayanamurthi . : = 
Subba Reddi v. Narayanaswami Reddi 
Subbaroya Padayachi v. Kozhandaivel Udayar 
Subramanyam v. Lakshmi Narasamma 
Thathayya v.. Venkatapeddiraju 
Thathi Keddi, In re z 
Thimmappa v. Balayya 
Tirumalai Tirupathi Devasthanams v. Seshachalam Dikshitulu 
'Tonse, In re We A ja ik 
Ummanath Bhandary v. Pedru Souza 
Varadachariar v. Srinivasaraghava Chariar- 
Varada Pillai v. The Corporation of Madras = 
Varadarajulu Chetty v. Ramalingam Chettiar 
“Vedachala Reddy v. Narayanaswami Reddy 
Vedamuthu Nadar, Jn re 
‘Veeraraghavamma v. Seetharamamurthy Raju 
eerayamma v. Ammireddi bt 
Velayuda Mudali, Inre , o O O 
Velu v. Parakkutty s 
Velu Chettiar v: Rangahatham Chettiar 
Venkamma v. Venkataramayya l pä , 
Venkatachalam Chetty v. Rangaswami Chetty «© ` 7 ip. g 
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Venkatacharyulu v. Shri Venugopalaswami Varu represented by trustees 
Venkatapathi v. Nagiah 

~ Venkat Aiyar v. Unnamulai Ammal 
Venkatarama Iyer, Jn re 

Venkataraman v. Commissioner of Police, Madras 
Venkatarangacharyulu v. Venkanna 

Venkata Rao v. Venkatakumaramahipathi Surya Rao 
Venkataratnam v. Appalaraju 

Venkata Reddi v. Nimmakayala 

Venkatasubba Rao v. Sreeramulu 

Venkatasubbiah, In re 

Venkatasubramania Sastri v. Gopalaswami Reddi 
Vepa Nagasurya v. Bhavanarayana 

Viswanatham v. Balarami Reddi 

Wahid, In re' 


| INDEX OF RECENT CASES. 


AGENCY—Money received by agent from 
principal’s debtor but not paid over to prin- 
cipal—Agent if liable to principal’s debtor 
personally wae Bi 


_ ARBITRATION—Taking evidence of one 
party behind the back of the other—Effect on 
award—Recording mere statement of party's 
claim if recording evidence .. 48 


ARBITRATION ACT (X OF 1940), S. 17— 
Award—Time for objections—Court not granting 
thirty days—Decree passed on basis of award— 
—Validity—Appealor revision Rep. 365 .. 4 


ARMS ACT (XI OF 1878), Ss. 19 and 20— 
Person returning from Ceylon to British India 
—Possession of live cartridges— Attempt to 
conceal same from customs authorities—Offence 
if committed ~s 12 


ARMY ACT (VIII OF 1911), Ss. 68 and 69— 
Criminal breach of trust’ in respect of army 
property—Forum for trial—Decision by military 
authority—Duty of Magistrate—Charge framed 
without jurisdiction—Quashing by ne Court 
—Criminal Procedure Code (V of 1898), Ss. 
549 and 561-A ee S 

BIRTHS, DEATHS AND MARRIAGES 
REGISTRATION ACT (VI OF 1886), S. 19 (b) 
— Birth extracts—Entry of father’s name—When 
proper—Probative value—Ilegitimate children 
—Father alleging that children were born of 
other paramours—Burden of proof ie GT 


CERTIORARI—Application for issue of writ 
of—High Court disposing of —If can admit 
additional evidence (N.R) .. 39 
———Grounds for issue of—Error of law appare- 
nt on the face of the record—Ir sufficient grou- 
nd REP. 559 .. 35 

CIVIL PROCEDURE CODE (V OF 1908), 
S. 11—Appellate decision confirming trial Courts 
decision without saying any thing about a 
finding on such substantial issue—Trial Court’s 
finding on such, issue—lIf res judicata -. 32 
———S§. 13 (b)—Foreign ‘judgment—Judg- 
ment on merits—T'est—Reasons for judgment— 
if essential ea 32 
———S. 15, O. 6, r. 17 and O. 7, r. 1o—Plaint 
valuation beyond pecuniary jurisdiction—Appli- 
cation to amend so as to restrict the prayers to 
half the property so as to bring it within jurisdic- 
tion—If can 'be entertained —Proper pro- 
cedure , .. 39 
———Ss. 24, rq4r1 and O. 40, r. T—Application 
for transfer of suit to High Court—Notice served 
on defendants--Order for transfer not made— 
Application for appointment of receiver— 

intainability in High Court Rep. 251 .. 10 
— 5. 35 and O. 26, r. 15—Expenses of 
commission—If can be made to include expenses 
of other parties—Discretion of Court to order 
deposit of expenses by the party at whose ins- 
tance commission was taken out—Expenses in- 
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curred by the opposite party when can be 
ordered to be defrayed by the party who took 
out the commission Rer. 652 .. 62 


—S. 48—Contingent liability of surety— 
Application to enforce after happening of con- 
tingency—Stiarting point of limitation—Limita- 
tion Act (IX of 1908), Article 181 








Rep. 615 .. 3 
S. 48—Twelve years period expiring on 
holdas “Deer transferred for execution— 


Right of decree-holder to file execution petition 
next day REP. 234 .. 4 


———S. 51-—Order for arrest—Necessity to re- 
cord the reasons—Reasons given in prior arrest 


order not of avail Rep. 648 .. 61 
———S§. 80—Notice under—Requirements 
Rep. 577 .. 48 





S. gt and O. 1, r. 8—Obstruction to 
village pathway—Suit in representative capacity 
for removal of obstruction—Proof of special 
damage—lIf essential—Village pathway—Repre- 
sentative suit—Maintainability . 28 


—S. 100—Second appeal—Lower appellate 
Court reveraing decision without considering the 
large mass of evidence upon which the trial 
Court relied—Raises a point of law—Jurisdiction 
to interfere in second appeal sa 41 


———S. 115—Abatement—O. 22, C.P. Code 
and Limitation Act (IX of 1908), Schedule I— 
Not applicable to revision petitions 

REP. 521 .. 33 


———S. 115—Amendment of decretal portion 
of kta anana to bring it into conformity with 
earlier parts of judgment and consequent amend- 
ment of decree—Revision if lies vir 47 


115 and O. 1, r. 10—Addition of 
party by Court—Proper party—Interference in 





revision Rep. 362 .. 15 
S. 144 and O. a1, r. 1g—Second appeal 
confirming decree against ryots for rent but 


making each party bear its costs in the lower 
Courts—Execution of decree for rent—Ryot if 
can claim to set-off costs already paid in pur- 
suance of the lower Court decree zt 37 


——S. 151—Court auction sale and affixing 
of necessary stamp on the sale certificate— 
Sale subsequently set aside—Application for re- 
fund of value of stamp after six months of the 
setting aside of the sale—Court has no inherent 
powers to grant refund =e YA 


———Ss. 152 and 153 and O. 6, r. 17—Mis- 
description of property in plaint and decree— 
Wrong survey number given—Decree confirmed 
by High Court in Second Appeal—Appli- 
cation to correct plaint schedule and decree— 
Maintainability Rep. gol... 4 


C. P. CODE (1908)—Conid. 


———Q. 1, r. I—Common question of law or 
fact arising—Joining as plaintiff’s in one suit— 
—Permissibility—Suit held bad for multifarious- 
ness—When High Court will interfere in re- 
vision - 55 
—— 0. 5, r. 19 and O. 9, r. 13—Duty of Court 
to record finding after return of summons that 
summons has been duly served before it can pass 
ax parts decree REP 574 .. 40 
———-O. 6—Additional written statement—Plea 
inconsistent with pleas already set out in original 
written statement—If can be allowed to be 
raised Rep. 576 42 
———-O. 6, r. 17—Amendment of plaint seeking 
to raise legal plea of lis pendens—Application for— 


Cannot be rejected as belated 53 
———©O. 6, r. 17—Amendment of written 
statement—Application for—Alleged falsity 


of case in the amendment—If can be gone 
into Rep. 644 .. 62 


———Q. 6, r. 17—~Application for leave to 
amend written sttement—Allegations in the 
amendment sought for—If can be gone into 
without allowing the amendment za A 


O. 9, r. 7—Dismissal of application to set 
aside order declaring defendant ex parte—Defen- 
dant if entitled to file written statement and 
take part in the case 61 


0. Q: r. 13—Order allowing petition for 
setting aside ex parle decree on condition that 
the petition deposited costs of suit and day 
costs by a fixed day and in default of payment 








petition to stand dismissed automatically— 
‘Final order”, for limitation for ap 
peal Rep. 596 52 


———O. 9 and O. 41, r. 23~—Default of plaintiff 
after remand of suit—Dismissal of suit—Pro- 
priety es 75 
———O. 16, r. 19 (b)—“ Established public 
conveyance "—-Meaning—If includes bus ser- 
vices on various routes 60 
——-O. 16, r. 19 (b)—Expert witness— 
Right of party to examine on Commis- 
sion Rep. 567 48 
——O. 21, r. 32—-Decree for restitution of 
conjugal rights—Meaning of word “ wilful?’ 
—Discretion of Court to order attach- 
ment REP. 372 16 


———O. 21, r. 57 (as amended in Madras)— 
Attachment before judgment—Decree subse- 
quently passed—Interim attachment made ab- 
solute—Dismissa] of execution petition without 
notice to decree-holder—Attachment directed to 
be continued—Private alienation thereafter— 
Validity REP. 352 14 


———O. 21, r. 57 (as amended in Madras)— 
Roecnon of unnumbered execution petition on 
default in representing with sale papers—Effect 
on attachment before judgment—Order of rejec- 
tion not saying that attachment will cease— 
Effect 67 


———O. 21, r. 66 (2) (e) and (f)—Sale procla- 
mation—Market value—Court, if bound to fix 
its own valuation and insert such value in the 
proclamation Rep. 569 21 
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C. P. CODE (19o8}—Contd. 


———O, 21, rr. 98 and 103—Suit to set aside 
summary order—Parties—Appeal against order 
of remand—Scope of enquiry + .. IO 
———O. 21, r. 103—Adverse claim order—- 
Prior suit regarding same subject pending— 
Fresh suit if need be filed oc ii 
—_——_Q). 23, r. 1—Appeal—Dismissal and allow- 
ing party to withdraw suit with liberty to file 
fresh suit—Failure to give reasons—Effect.. 65 
———O. 23, r. 1 (2)—Late stage—Evidence 
adduced by plaint D SEA for with- 
drawl with liberty—Whether can be alow- 
ed Rer. 367 9 
———O. 32, r. 1, 0. 33, r. ? (d-1)—Applicaion 
by next friend of minor for leave to sue i forma 
pauperis—Barred by O. 9 r. 9 where previous suit 
by another next friend has been dismissed for 
default .. 80 
——O. 33—Application for leave to sue as 
pauper—Question of pecuniary jurisdiction and 
competeney of Court to entertain suit—Miust be 
gone into before deciding question of pau- 
perism . 623 62 


———0. 33—Application for leave to sue as 
pauper—Onmiuassion to disclose as assets his deposit 


of Rs. 150 with the ‘Agricultural ‘Demonstrator 
as security for proper discharge of the duties— 
Effect .. 82 


———O. 33, r. 1—Application for leave to sue 
in forma pouperis—Question as to pecuniary 
jurisdiction of Court to entertain—Duty of 
Court to decide—Return of application for 
presentation to proper Court Rer. 150 5 
O. 93, r. 1, Explanation 1 (6)—Scope— 
Suit to set aside compromise decree—Prop 
admitted by compromise decree to belong to 
the plaintiff—If can be taken into ac- 
count Rep. Goo .. 24 
———O. 33, r. (5)—Objection to pecuniary 
jurisdiction—If should be decided before leave to 
suc in forma pauperis is granted Rep. 570 2I 
———O. 40, r. 4 (2) (Madras)—Receiver— 
Direction of Court to put into Court monies 
in his hands—Appeal—Maintainability 2 
——-O. 41, r. 23—Party who did not siginfy 
his intention of appealing against remand order 
by applying for stay—Appeal against remand 
order—If maintainable shee the decision at re- 
hearing on remand REP. 405 .. 23 
nang eee 33—Appeal—Finding that suit 
is based on false claim—Power to dismiss suit 
even as against those who had notappealed.. 65 
GOMPANY— Banking company—Auditor and 
directors—When liable to crimi prosecution 
for signi balance sheets—Companies Act 
(VII of 1913), Ss. 192, 145, and 282 51 


CONTRACT—Ilegality—Abkari contract 
conferring benefit on person other than licence 
—Enforceability—Monies paid under agreement 
—Recoverability Rep. 198 I 
—— ee performance—Provision for pay- 
ment of damages—Party in default—Resistance to 
suit for specific performance Rep. 356 II 


GONTRACT ACT (IX OF 1872), S. 23— 
Settlement of property on girls məther in Pur- 
suance of cement at the girl should 
marry ssttior’s dauzghter’s son—Coatract if less 





CONTRACT ACT (1872)—Contd. 


—Right of settlor to recover the property before 
the marriage takes place 37 


CO-SHARERS—One co-sharer in exclusive 
possession of joint land in excess of his share— 
Liability to pay compensation to the other 
co-sharers : Rep. 618 54 

COURT-FEE—Decision by Court as to ade- 
quacy of court-fee paid—Issue as to court-fee 
a e framed by successor of tbe judicial officer 

er filing of. written statement—Jurisdiction 
of Court to again go into question as to the 
adequacy of the court-fee Rep. 553 .. 31 
———Order for delivery of property on 
condition of depositing certain moneys in 
Court by certain date—Private purchaser from 
person in whose favour order is made—Obstruc- 
tion by stranger to possession—Dismissal sum- 
marily of application for possession free of 
obstruction—Suit for possession—Court- 
fee Rep. 480 .. 35 
Partition suit—Assets alleged to be benami 
but joint fgmily prop though in the names 
of the wives of some of the coparceners—Court- 
fee for a declaration to convert such assets into 
joint family property—When payable cs 93 

Plaint praying for alternative reliefs of 
redemption of mortgage or specific perfor- 
mance of agreement to re-convey—-Two dis- 
tinct causes of action valuable at their gate 
amount for purposes of court-fee and jurisdic- 
tion .. 38 
———Suit with prayer for specific performance 
of a contract to assign immoveable property 
and for damages for non-delivery and in the 
alternative damages—Reliefs arise out of same 
contract and are not distinct reliefs for court-fec 
purposes—Court-Fees Act, S. 17 .. 80 
———Suit for specific performance of a contract 
of sale with alternative prayer for refund of 
advance paid and for dama eparate 
court-fee for the alternaitve relefs—If pay- 
able Rep. 645 68 


COURT-FEE AND JURISDICTION—Val- 
uation of suit—Suit for declaration (1) that 
plaintiff was nearest reversioner of a Hindu, 
(2) that an alleged will by him in favour of his 
widow was not valid and (3) that an alienation 
of some property by the widow was not binding 
on plaintiff—Valuation for court-fee and juris- 
diction Rep. 651 .. F 

Agricultural land—Income for “ year’ 
before the filing of plaint—Computation—If 
to be for “‘ revenue year” or “‘ calendar year” 
—Definition of “year” in General Clauses 
Act—If applicable—Question of valuation— 
Revision—If lies REP. 523 45 

COURT-FEES ACT (VII OF 1870), S. 7, 
Cl, (5)—Person claiming an item by title para- 
mount struck off from mortgage suit—Mort- 
gage decree including such item claimed by the 
exonerated party—Suit for declaration that this 
property was not bound by the decree—Court- 


ce -. 38 

(as amended in Madras), Art. BE 
Applicability—Suit framed as one against guar- 
dian and trustee for accounts and claiming 
specified amount with ad valorem court-fee 














COURT-FEES ACT (1870)—Contd. 


————Sch. II, Art. 17-A—Suit under S. 44-B 
of Madras Hindu Religious Endowments Act 
for declaration that order of Collector directing 
resumption of inam is wrong—Court- 
fee Rep. 637 .. 58 
CRIMINAL PROCEDURE CODE (V OF 
1898), S. 145 (1)—Date for appearance not fixed 
by Magistrate—Order whether rendered void. 6 
S. 146 (1)—Power to attach property in 
dispute when it is found that both parties were 
in possession of portions of land in dispute on 
date of ee inary order sx 108 
. 203—Scope—Complaint referred to 
police for enquiry—Rejection under section 203 
after considering police report—Opportunity 
to complainant to show that the report was 
wrong—Necessity Rep. 358 22 
—-S. 403—-Conviction for offence under S. 
337, P Code—No bar to further trial of 
same person for offence under section 307, 
Penal Code .. 6 
—— 8. 411-A—Application for leave to appeal 
under—Desirability of considering question of 
misdirection to jury in the presence of Crown 
Prosecutor before admitting appeal on a ques- 
tion of fact .. 8o 
S. 41r-A (introduced by Act XXVI of 
1943)—Constitutional validity ae: MG 
—Ss. 414 and 260—Summary conviction 
under S. 260 foe offence under Rationing Order 
(a special Act) and sentence of fine of Rs. 100— 
No appeal lies .. 88 
———Ss. 435 and 439 and Letters Patent 
(Madras), a 27—Order of Court of Village 
Magistrate—Revision against in the High Court 
—Maintainability .. 54 
———S. 438—Sub-Divisional Magistrate dis- 
ing with trial Magistrate who convicts 
the accused—Reference to High Court when 
accused has right of appeal—Desirabi- 
i Rep. 557 .. 44 
WY 494—Withdrawal of case one framing 
of charges with permission to file fresh com- 
laint—Effect—Fresh complaint if can be 
ed Rep. 653 .. 3 
S. 528—District Magistrate transferring 
application under S. 145, Crl.P. Code, to file of a 
First Class Magistrate who then made a preli 
minary order—First Class Magistrate found not 
to have territorial jurisdiction over some of the 
properties—Jurisdiction of District Magistrate 
to withdraw case and take it on his own file.. 29 
CRIMINAL TRIAL—Defence witness—Is- 
sue of bailable warrant—Propriety .. I5 
Evidence — Medicalwitnesses — Proper 
stage for examining .. 68 
Practice—Judgment of High Court in a 
Referred trial confirming conviction and sen- 
tence for murder passed by District and Sessions 
Court—Leave to appeal to His Majesty in 
Council—High Court has no jurisdiction to 
grant Rep. 416 .. 2I 
DEED—Construction—Deed for benefit of 
creditors—Absence of words of transfer—Effect 
—Creates only agency we 58 
EASEMENTS—Natural rights—Right of ad- 
joining owner of land on higher level to discharge 
rain water on land of neighbour on a lower 




















paid thereon—Decree for possession and for | level—Presumption—Owner of land on lower 


the amount claimed as profits—Appeal against 
court-fee REP. 515 4, 16 


level—If can raise the level without making 
provision to receive storm water sa 64 
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EASEMENTS ACT (V OF 1882), S. 45— 
Plaintiff’s easementary right to support his 
tiled shed on defendant’s wall—Plaint not as- 
serting that the easement right was by grant 
and enjoyment for 80 years—If negatives pre- 
sumption of lost grant—Destruction of wall by 
cyclone—If extinguishes the easement right. 77 


ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT (XXIV OF 1946), S. 7— 
Sale and transport of paddy without permit— 
Offence committed before Act took effect— 
Same punishable under Ordinance then in 
force—Conviction—Sustainability .. I9 


EVIDENCE ACT (I OF 1872), S. 57— 
Applicability—Charges under Ss. 7 and 8 of 


the Essential Supplies (Temporary Powers) 
Act (XXIV of 1946) of contravening orders 
by Government—Order and their due 


publication—Proof—Court if should take judicial 
notice of orders as “Indian Laws” Rep. 649.. 61 
—— S$. 92—Pledge evidenced by a writing— 
Oral evidence as to true nature of transaction— 
When admissible 58 


EXCESS PROFITS TAX ACT (XV OF 
1940), S. 8 (1)—Business previously carried on 
and owned in partnership by Hindu undivided 
family and a stranger—Disruption of family and 
carrying on of business by partnership composed 
of members of the family and same stranger—lIf 
“ Change” in the persons carrying on the 


business Rep. 409 20 
EXECUTION—Order for filing of sale 
papers—Extension of time—Dismissal of appli- 


cation on last date to which time was extended— 
Validity Rep. 368 .. 15 

EXECUTION SALE—Delivery of possession 
—Objection by third party—Remecly by way of 
suit 


e. 5 

FEDERAL COURT ENLARGEMENT OF 
JURISDICTION ACT (I OF 1948), and Civil 
Procedure Code (V of 1908), Ss. 109 and 
110 and O. 45, r. 2—Leave to appeal to Federal 
Court—Order of High Court remanding suit for 
disposal —-When “final?” Rep. 511 28 
HINDU LAW—Husband and wife—Decree 
for maintenance in favour of wife—Execution— 
Plea against on the ground that rights were for- 
feited by subsequent unchaste life of the decree— 
holder—If sustainable—Executing Court if can 
behind decree—Remedy of judgment- 
ebtor Rep. 519 .. 35 
Illegitimate son of Sudra—Death of father 
—Partition among members of family—Right to 
share or maintenance REP. 221 .. 7 


Joint family—Loan for family benefit and 
necessity—Manager not party to loan—When 
liable 66 
Partition—Division in status—Filing of 
plaint—Summonses served—Effect—Revocation 
of intention—Permissibility Rep. 931 .. 13 
Stridhanam—Successions—Married dau- 
ghter without children—Does not exclude 

ughter with children 82 


Will leaving fraction of property to mother 
and after her to testator’s wife and daughter— 
Authority under the will to widow to adopt— 
Adoption by widow—If divests the property given 
to the widow and daughter Ke! 79 

















HUSBAND AND WIFE—Absence of proof 
of marriage—Widow living in concubinage 
with a married man long prior to the alleged 
marriage which was not proved--Inference of 
lawful marriage from their living together— 
If proper—Necessity for providing system of 
registration of marriage oe 92 


INAM—Malarkattt (garland) inam—Land des- 
cribed as sarvamanyam and ted free from 
all taxes—Findi that both warams were 
granted supported by evidence—Not open to 
interference in second appeal—Finding t S. 
44 (b) of the Madras Hindu Religious Endow- 
ments Act is retrospective—If can be attacked 
in second appeal cw AF 

INCOME-TAX ACT (XI OF 1922)—Assessee 
kak to prove source and nature of cash receipts 
—lInference that it is income—Permissibili 
Failure of Income-tax officer to notice simular 
1tems in previous years—lIf shifts onus of proving 


that ıt 15 income on Income-tax autho- 
rities Rep. 483 25 
———Carrying on a trade—Purchase and sale 
of shares Rep. 482 22 





Income—Amount received by assessee 
from sale of trees of spontaneous growth standing 
on channel poramboke—If “income” lable 
to tax 20 


Purchase of shares by assessee with an 
understanding that the vendor should procure 
a declaration of dividend which was to be paid 
over by the vendee to the vendor as part of 
price of the shares—Dividend so declared—If 
income of purchaser liable to tax. Rep.536.. 30 


Valuation of stock in trade of assessec 
dealing in numerous items for computing profits 
—Proper method Rer. 525 27 
———S. 3—Construction—Association of per- 
sons—Meaning—Association if must be for a 
lawful purpose—Partnerships between the lessees 
of arrack and toddy shops to run the shops 
in partnership—Liability to assessment as “ ag- 
sociation of persons” after rejection of appli- 
cation to be registered as “firms”. Rep. 528.. 33 
S. 4 (1) (c), if abrogated by S. 42 (3)— 
Residents and non-residents—Distinction.. 28 
S. 10 (2)—Business of winning and selling 
mica—Money expended for acquiring mining 
rights are of capital nature Rep. 581 .. 3 
S. 10 (9 (6)—Scope—Commission paid 
rm to partners—If deductable 

















by assessee 





as expense incurred for earning pro-- 
fits Rep. 442 .. 26 

Ss. 22 (1), 28 (1) (a) and 34—Failure 
to furnish return er gener notice 


under S. 22 (1)—Levy of penalty under S. 28 (1) 
a) in course of proceedings under S. 34— 

ality REP. 436 25 
S. 26-A—Existence of operative instrument 
of partnership—If essential for renewal for 
registration—Partnership Act (IX of 1932), 
S. 17— Effect REP. 439 .. 24 
——S. 26-A—Regisiration of firm consisting 
of member of Joint Hindu family and quandom 
minor coparceners—Effect—If bar to assess- 
ment of income in the hands of person who 
actually received it se 29 

INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Scope and e of—Tribunal under 
Act—Powers to settle disputes—Limits—-Disputes 
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outside scope of existing contracts—If can be 
adjudicated on a 79 
. 2 (k)—Scope—Indusirial dispute— 
What is .. 79 

JURISDICTION—Suit valuation—Suit for 
partition by an alienee of a portion of pro- 
perty of coparcener in a Hindu joint fami- 
ly Rep. 412 .. 26 

LAND ACQUISITION ACT (I OF 1894) 
—Agricultural land—Acquisition—Compensa- 
tion for—2o years’ purchase for capitalising net 
annual income—Propriety of fixing s 57 
Compensation—Valuation—Loss of front- 
age of other property—Higher compensation if 
can be claimed—Separate head of claim for 
damages—Necessity ba 7 

LIMITATION—Collection by Zamindar of 
rent on inam land not liable to pay rent—Suit for 
declaration that inamdar was entitled to enjoy 
land free of rent—Limitation—Starting point. 


-a 








Rer. 631 gI 
LIMITATION ACT (IX OF 1908), S. 5— 
Application to excuse delay in applying for 


setting aside abatement of suit caused by defen- 
dant’s death—Absence of knowledge of defen- 
dant’s death—Suffcient cause for excusing de- 
la gaga E 
$g 19—Statement that there was a liabi- 
lity but that it had been discharged—If and how 
far an acknowledgment REP. 454.. 2 
Art. 115 aim for damages for use an 
occupation against tenant at sufferance—Limi- 
tation Rer. 542 18 
Art. 182 (5)—Application for transmission 
of decree to another Court without filing copy 
of decree as required by rule 142 of the Madras 
Civil Rules of Practice—Not in accordance with 
law—Application dismissed as “not pressed ”— 
If “final order” .. 60 
MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938)—Open payment—Appro- 
riation—Overt act necessary—Amount paid 
bka equal to interest—Failure to appropriate 
we I4 
———§. 7—Decree put in execution—Sale held 
—Decree subsequently scaled down in appeal— 
Setting aside sale Rep, 232 .. 3 
———Ss. 8 and g—Tracing back of debt— 
Nature of original debt—Debt due by joint fami- 
ly—Change of members—Effect ve. ' 
——Ss. 8, 9 and 13—Debt incurred after 
Act—Renewal of earlier debt—Scaling down— 
Doctrine of failure of consideration—Applicabi- 
lity Rep. 282 .. 9 
—— Ss. 19 and 20—Decree against joint family 
—Subsequently bon member—Right to apply 
under S. 20 Rep. 164 2 
MADRAS BORSTAL SCHOOLS ACT (V 
OF 1926), S. 8—Scope and applicability— 
“ Criminal tendency ’’—Interpretation—Convic- 
tion of adolescent for causing grievous hurt under 
provocation—Sending to Borstal Schools—Pro- 








priety Rep. 630 ee BY 

———S. 10-A—Recommendation for special 
treatment—Justifying circumstances. 

REP. 452 22 

MADRAS BUILDINGS (LEASE AND 


RENT CONTROL) ACT (XV OF 1946)— 
Appellate tribunal bas no jurisdiction to order 
eviction on a ground which was not even 
mentioned in the application for eviction .. 76 


MAD. BUIL. (LEASE & RENT CONTROL 
AQT (1946)— Conid. 
Small Causes Gourt hearing appeals 
against orders of Rent Controller—Is Court and 
not persona designata—Revision lies to High 
Court—Rule making Small Causes Court the 
appellate authority—Not ultra vires—Premises 
primarily let for residential purposes—Use of one 
oe partly for non-residential purpose— 
Effect 





S. 7 (2)—Relationship one of EA 
and mortgagee and not landlord and tenant— 
Construction of agreement—Order for eviction— 
Writ of certiorari . 19 
———_-§. 12—Appellate tribunal—Power to dir- 
ect further inquiry—Subsequent events having a 
bearing on the question whether the landlord 
bona fide requires the premises for his occupation— 
If can be directed to be inquired into 70 


MADRAS CITY MUNICIPAL ACT (TV OF 
1919)—Licence fee—Amount—Reasonableness— 
Interference by Court when justified 

Rep. 144 6 
——-—_§. 110—Power to levy tax on companies 
under—If affected by professions Tax Limitation 
Act (XX of 1941 as amended by Act V of 1946); 
—Government of India Act, S. 142-A introduced 
in 1940—Effect Rep. 626 49 
S. 304-B—Construction—‘‘ Gross income” 
—Meaning—Owner of private market letting 
out to contractor the right to collect stall-fees 
in a private market—‘‘ Income ” for computing 
licence fee—Amount paid by contractor to 
owner or actual amount collected from stall- 
holders by contractor—“‘ Owner” in 8.3 (17) 
of the Act—TIf includes the contractor 
Rep. 628 36 
——-S. 397—Statutory notice under—Require- 
ments—Notice of suit against Corporation men- 
tioning instead of S. 397, S. 80, C.P. Code—If 
vitiated—Suit based on such notice—Maintain- 
ability REP. 379 .. 25 
S. 401—Company assessed to tax under 
S. 110 on the basis of company’s return of gross 
income—Company subsequently drawing atten- 
tion of the Commissioner to the fact that figure 
given was incorrect—If renders assessment al- 
ready made illegal—Civil Court—If can interfere 
where remedy under statute not availed of.. 49 

MADRAS CITY POLICE ACT (III OF 
1888), Ss. 41 and 71 (ti)—Order of Commissioner 
of Police prohibiting cee of meetings or 
demonstration in any public place and also pro- 
mulgation of order under S. 144, Criminal Pro- 
cedure Code—Person addressing gathering of 
workers and causing obstruction to thorough- 
fare—If can be proceeded against for minor 
offence under City Police Act ea 41 
S. 75—Conviction under—Order under 
S. 106, Crl. P. Code (V of 1898) in addition— 
Propriety Rep. 625 55 
S. 75—Gist of offence under—Persons 

ed with disorderly behaviour—If should be 
en also to warrant a conviction under S. 
5 Rep. 598 52 
MADRAS CIVIL COURTS ACT (III OF 
1873), S. 14-—Suit on behalf of creditors to set 
aside summary order allowing a claim to attached 
immoveable property—Valuation for jurisdic- 
tion aA 
MADRAS DEBT CONCILIATION A f 
(XI OF 1936), S. 14 (2)—Award having effect 
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MAD. DEBT CONCIL. ACT (1936)—Contd. 


of a decree on registration—Limitation for execu- 
tion—Limitation Act (IX of 1908), Article 
182 .. 84 
MADRAS ESSENTIAL ARTICLES CON- 
TROL AND REQUISITIONING (TEMPO- 
RARY POWERS) ACT (XIV OF 1946) 
AND OF MADRAS RATIONING ORDER 
Dealer in rice prosecuted for unauthorised selling 
of a quantity of rice—Rationing officer dealing 
with charge and cancelling dealer’s authorisa- 
tion under Food Grains Control Order when 
criminal case was sub judice—Liability of order to 
be quashed by csriiorari ore. TO 
RAS ESTATES LAND ACT (I oF 
1908), S. 3, Expl. (1)—Village granted to a- 
ramdars—Existence of minor inams—Effect— 
Waste lands not included in grant not set apart 
for communal purposes—Effect .. 20 
——5. 26 (3)—Trustee landholder—If can 
claim that he is not bound by any remission 
granted by his predecessor—S. 24—Eff- 
ect Rep. 592 .. 47 
———Ss. 45 and 3 (15), Expl. (inserted by Act 
VII of 1934)—Scope and effect -. 73 
———S. 192 (5)—Scope—Admitted amount of 
rent not deposited—Tnal Court not exercising 
powers under S. 192 (5) as regards excess rent— 
Appellate Court when can reject appeal .. 6 
MADRAS MAINTENANCE OF PUBLI 
ORDER ACT (I OF 1947)—Activities of person 
which will amount to offences under ordi 
law—Detention under the Maintenance of Public 
Oider Act—If illegal—State if should only put 
him for trial before the ordinary Criminal Court 
and get him convicted for the offence 1. 34 
MADRAS GAMING ACT (III OF 1930), 
S. 6—Presumption prescribed AL 
can be extended further to establish without other 
evidence that a specified person was the owner 
or keeper of the common gaming house to sus- 
tain a conviction under S. 8 ie YA 
MADRAS GENERAL SALES TAX ACT 
(LX of 1939), S. 13 (2)—Court convicting under 
—Ifcan order payment of compounding fees by 
the accused ua 95 
———Ss. 15 y- and 16-A (as amended by Act 
XXV of 1947)—Failure to pay tax due under 
law as it stood before amendment—Prosecution 
—Sustainability—Validity of assessment—If can 
be gone into by the Court Rup. 572 .. 50 
- MADRAS HIGH COURT ORIGINAL 
SIDE RULES, O. 94, r. 55—Citation not 
delivered to the sheriff within the 14 days allowed 
under the rule—Power of Court to excuse delay 
Notice to party entering the caveat not essential 


MADRAS HINDU RELIGIOUS ENDOW. 
MENTS ACT (II OF 1927), S. 58, Cl. (2)— 
Hereditary office of archaka—Succession to by 
female—Sex if “ physical infirmity ” within the 
meaning of proviso to S. 58 (2) giving the trustees 
a right to fill up the office themselves .. 50 
(as amended by Act X of 1946), S. 78 
Scope—Certificate granted by the Board before 
any rules for the issue of such certificates were 
prescribed by the Local Government—Not 
sufficient to support an application under S. 78 
Enquiry under S. 78—Scope Gas RY 
———S. 79-A—Scope—Order under S. 42— 
Application to set aside—When lies 

REP. 551 
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MADRAS MAINTENANCE OF PUBLIC 
ORDER ACT (I OF 1947)—Detention under— 
Grounds for—Person being member of communist 

arty and criticising Government—Acts of vio- 

ence not  proved—Validity of deten- 
tion Rep. 634 .. 8 
Detenu completely renouncing all forms 
of subversive activities and mischievous pro- 
paganda—Further detention not bona fide.. 36 
——Order for detention not stated to be in 
the name of His Excellency the Governor— 
Validity ca, Ba 
——Ss. 2 (1), (2) and 3 (1)—Scope—Order 
for detention valid at its inception—If becomes 
invalid by reason of non-compliance of authori- 
ties with requirements of Ss. 2 (2) or 3 (1)— 
Grounds of detention—Antecedent conduct of 
detenu—lIf can be taken note of .. 65 
———Ss. 2 (1) and 15—Orders of detention— 
Powers of District Magistrate to pass .. 30 
———S§. 3—Effect—Communication of parti- 
culars to person detained—Need for—Failure to 
give particulars—Illegality of detention 7 
———S. 3—-Grounds for detention—Communi- 
cation to detenu—Need for particulars .. 9g 
———§. 3—Statement of grounds and particulars 
as to detention—Vagueness—Institution declared 
unlawful and then dissolved—Detention of mem- 
ber 3 ae E. 
———S. 3 (1)—Scope—Giving the detenu the 

ounds on which order has been made against 
him—If should be in one lot—Giving additional 
grounds subsequently— i .. 30 
MADRAS MARUMAK YAM ACT 
(XXII OF 1933, as amended by Act XXXII of 
1947)» S. 4—Once of the parties to marriage not 

ive on date when Act came into force—Children 
of union if legitimate for purposes of succession 


.. 54 

MADRAS NON-RESIDENTIAL BUILDI- 
ING RENT CONTROL ORDER (as amen- 
ded), S. 8 (1)—Effect—Suit for ejectment 
filed earlicr—Decree passed subsequently—Exe- 
cution—Permissibili REP. 359 .. I2 
MADRAS PAPER CONTROL (LICENSING 
ECONOMY AND DISTRIBUTION) Order 
(II OF 1945), Cls. 3 and 7 as continued in Act 





XIV of 1946—Selling strawboards without ob- 
taining  license—Offence—“‘ Strawboard ”—1f 
paper se 19 


RAS PREVENTION OF ADULTERA- 

TION ACT (III OF 1918), S. 5 (1) (d) and (4)— 
Honey mixed with 38 per cent. of cane sugar— 
Sale of—Offence—Absence of rules under S. 20 
(1) (¢)—Effect .. 82 
——§S. 20 (2) (f)—Rules under—Rule 27-A 
—Inira vires .. 83 
MADRAS PROHIBITION ACT (X OF 
1937)—Licence to doctor to keep one quart 
bottle of brandy—‘“‘ Quart bottle ’—Meaning— 
Possession of 31 ounces—If above quart bottle— 
Copies of prescription—If should be produc- 
ed ». 59 
MADRAS RATIONING ORDER. MADRAS 
FOODGRAINS CONTROL ORDER AND 
MADRAS RICE MILLS LICENSING ORDER 
—-Contravention by not keeping correct accounts 
of stock—Liability of employees we. 76 
MADRAS TENANTS’ AND RYOTS’ PRO- 
TECTION ACT (XVII OF 1946)—Panayam 
deed stipulating for annual rent to be adjusted 
towards interest on advance rent, etc.—Person 
paying the rent when tenant and not usufruc- 


1 
4 
I 


MAD. TENANTS’ AND RYOTS’ PRO. ACT 
(1946)—Cohtd. 


a mortgagee—Right to stay under Act 
XVII of 1946 .. 56 
———Stay under—Necessity to pay rent for 
succeeding yearswithin two months of the rent 

falling due—Tenant holding over after expi 
of very old lease—Due date—If to be decided 
by looking at old lease deed .. 46 
S. 4, Gl. 3—More than one proceeding 

for sale of holding pending—Stay of proceedin 
—Single deposit of two years’ rent—Suffici- 
en Rep. 406 .. 27 
S. 4 (4) and (5)—Power to extend time 
for making deposits of rent ae? OT 
MAHOMEDAN LAW—Religious institution 
—Mujavar f Durgah—Women whether ex- 
cluded from holding office—Custom as to exclu- 
sion—Burden! of proof se Y 
LAW—Xanom—Decree for re- 
demption not executed—Another suit for same 
relief—Sustainability Sa. 34 
MALABAR TENANCY ACT (XIV OF 1930), 
S. 3 (o); Person holding land covered by 
Karama chit on which a petty shop 1s built as 
allowed by the chit—Not excluded from benefits 
of Malabar Tenancy Act and Madras Act XVII 
of 1946 a .. 4I 
MORTGAGE—Mortgagor purchasing pro- 
pai in execution of decree on first mortgage— 


oad for second mortgage -» 53 
ale to mortgagee ignoring intermediate 
morigage—Sale of property in execution of 


decree obtained by intermediate mortgagee— 
First purchase dispossessed—Suit on mo e— 








Limitation—Starting point—Transfer of Pro- 
perty Act (IV of 1882), S. ror Rep. 486.. 11 
MOTOR VEHICLES ACT (IV OF 1939), 


S. 42 (1) read with S. 123—-Permit to use lon 
for carrying ““ vegetables and food grains only 
on behalf of the military ’—Use of vehicle for 
carriage of red earth for repairs to owner’s 
factory—If contravention of permit 

Rep. 555 .. 45 
———S. 87 (1)—Failuer of person in charge of 
motor vehicle to stop when required to a SO 
by the police—Offence—Duty of prosecution to 
prove that the police officer concerned was “in 
uniform ” Rep. 580 .. 40 
Ss. 116 and 121—Gist of offences un- 
der ee 0 

PENAL CODE (XLV OF 1860), S. 4 an 

Crl.P. Gode (V of 1898), S. 188—Subject of 
Dominion of India commiting offence in Native 
State before 15th August, 1947—Prosecution in 
Court of Madras Province after accession of 
the State and the Indian Independence Act 
—Leave under S. 205 of Government of India 
Act—Not available when there is no final 








adjudication , .- 83 
S. 105—Private defence—Limits to right 
of | 76 


——Ss. 186 and 342—Firka supply officer 
entering accused’s house for seizing stock of 
paddy—Absence of authority to make seizure 
—Obstruction to officer and locking him in— 
Offence eared ss 67 
——_S. a egret giving statements under 

Cri. P. CGode—Denial of the story in 


poe cal enquiry—Complaint under S. 1 93, 
Penal Code—Propriety Rep. 558 .. 46 


s. 39 
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PENAL CODE (1860)—Contd. 


S. 471—Order directing prosecution for 
using mortgage deed with an alleged forged en- 
dorsement as geuine—When proper -- 45 
S. 506—Threat of social boycott if certain 
persons continued to work as agricultural la- 
bourers for their masters with whom the other 
labourers were trying to secure better terms— 
If offence punishable under S. 506, Penal 
Code REP. 522 .. 42 
PRACTICGE—Appeal in suit which is of over 
Rs. 10,000 value filed and disposed of in the 
District Court—Second appeal—Order directing 
return of appeal for presentation to High Court 
which alone has jurisdiction oa FI 
Findings at variance with pleadings— 
When permissible—Suit for recovery of amount 
recited as paid as consideration for assi ent 
of decree for money but not paid—Plea of defen- 
dant that he had paid the consideration— 
Court if can find that assignment of decree was 
for collection -. 49 
Partition suit—Perliminary decree provi- 
ding “that plaintiff be entitled to a half share 
in the plaint A schedule items 1 to 5 on pay- 
ment into Court within six months from that 
date Rs. 1,102-5-0 with interest till date of 
payment ”—Amount not paid in time—Power 
of Court to extend time for payment a AG 
PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909). S. 9, Cl. (g)—Letter by 
debtor to creditor intimating inability to pay 
—When amounts to notice of suspension of pay 
ment .. I} 
——5s. 17 and 52—Scope and effect—After- 
acquired Popen Eo undischarged insolvent— 
Vesting in the cial Assignee—Intervention 
of Official Assignee not necessary—Anomaly and 
differences in insolvency law between Presi- 
dency town and moffusil—Need for abolition 
by legislation pointed out Rer. 656 .. 37 
PROVINCIAL INSOLVENCY ACT (V 
OF 1920)—Official Receiver framing schedule 
of creditors—Power to scale down debt under 
Madras Act IV of 1938—Annulment of adjudica- 
tion and vesting of insolvents’ property in a 
Special Reciever under §. 37 of the Provincial 
Insolvency Act—Creditor whose debt had been 
scaled down after due notice to him by the Official 
Receiver—If can claim before Special Receiver 
that his debt was not liable to scaling down.. 17 
—-——S. 28-A (introduced by Act XXV of 
1948)—Scope and effect—Insolvency of Hindu 
father—Power of disposition over sons’ shares— 
Vesting REP. 415 .. 2 
——S. 43—Annulment of adjudication an 
property ordered to continue to vest in Official 
Receiver—Alienation by insolvent set aside in 
the meantime—Aliences depositing sufficient mo- 
ney to pay all creditors—Insolvent also depositing 
ey An money to pay off creditors and the 
alienees—Person entitled to the property under 
the set aside alienation Rrr. 590 .. 43 
———S.47—Mortgage debt—Proofin insolvency 
—When necessary Rer. 256 .. 8 
———S. 78 (2)—Insolvency of Hindu father— 
Debt of tather—Enforcement inst sons on 
ground of pious obligation—Limitation ., 34 
REGISTRATION ACT (XVI OF 1908), 
S. 17—-Family arrangement reduced to writing 
of more than Rs. 100 value—Document not 
registered—Inadmissible in evidence, 58 
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REGISTRATION ACT (1908)—Contd. 
———Ss. 32 and 35—Presentation for registra- 
tion by vendee—Step-mother of children of 
deceased vendor admitting execution—Suffici- 
ency .. I9 
RELIGIOUS ENDOWMENTS—Temples 
—Devasthanam Committee collecting fee for 
archanas from worshippers—Right of archakas 
and other servants to such fees as additional 
remuneration . 47 
RES JUDICATA—Execution proceedings— 
Applicability of principles of res judicata 19 
SALE OF LAND—Vendee keeping considear- 
tion to pay debts of vendor but not paying the 
debts—Vendor paying—Remedy of—Indemnity 
or damage—Contract Act (IX of 1872), S. 69— 
If applicable +. 29 
TIMBER TRANSPORT RULES, r. 5— 
“ When’ demanded ”— Grant of reasonable time 
for production of permit wig. 2a 
TORT—N i: Jan ANG a pole of tram-car 
belonging to defendant falling on and injurin 
cyclist—Negligence—Presumption—Principle of 
res ipsa loquitur—Applicability 64 
———Slander—Tom-tom that a party’s goods 
were sold by auction—Whether action- 
able ». IO 
TRADE NAME—Naming of picture house— 
Prior ee under S. 11, Com- 
panies Act—Effect—Prior use of name among 
members of public—Right to protection .. 2 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 60—Prior suit to enforce om— 
Decree for mortgage amount and compensation 
for improvements—Right of redemption—Fresh 
suit—Maintainability—Malabar compensation 
for Tenants Improvements Act, Ss. 5 and 6 
4 REP. 293 .. 9 
——S. 82—Scope—‘‘ Contract to the con- 
trary ’—Interpretation—If includes contract 
inte: se between mortgagors Rep. 426 24 

WAR RISKS (GOODS) INSURANCE OR- 
DINANCE, S. 7 (2)—Offence under—Prosecu- 
tion after S. 7, was repealed—Validity—Effect 
ofretention of Ss. 12 and 12-A REP. 8351 .. I5 

WORKMEN’S COMPENSATION ACT (VI 
of 1923), S. 2 (n)—Contractor for unloading 
waggons at railway station—Employment of 
maistry who engaged coolies to whom he paid 
at a fixed sum of Rs. 5-4-0 for unloading a wagon 
keeping 4 annas for himself per wagon—One of 
the coolies injured while unloading—TIf ““ work- 
man ” entitled to compensation from the con- 
tractor Rep. 639 66 


WRIT OF CERTIORARI—Grounds on which 
issued—Order of appellate tribunal under 
Madras Buildings (Lease and Rent Control) 
Act—Interference with—Grounds for . 5 
-Jurisdiction to issue—Appellate authority 
having office in Madras confirming order by 
Regional Transport Authority, an an ig 
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[PRIVY COUNCIL.] 
[On appeal from the High Court of Judicature at Bombay.] 


PRESENT :——Lorp THANKERTON, Lorn Du Parcg, Lorp OAKSEY, LORD 
Morton OF HENRYTON AND Mr. M.R. JAYAKAR. 


‘Govindram Seksaria (a firm) and another .. Appsllants* 
2. 


Edward Ra'dbone | .. Respondent. 


Contract Act (LX of 1872), section 65—Compensation contemplated by—Coniract for sale of machinery 
-which “ became void” on ihe outbreak of war after part of ths machinery had been delivered and part payments 
had been made—Claim to recover the balance of the value of machinery delivered in excess of the price paid-—Facts 
to be proved to sustain claim—Principles which should guide the Court in deciding such a claim. 6 


Under section 65 of the Contract Act, the alternatives are to restore any advantage “ or to make 
‘compensation for it to the person from whom he received it”. This means valuing or quantifying 
in money the advantage retained, if retained it be. 

Where a contract for sale of certain machinery by a German firm to an Indian firm “ became 
void ” on the outbreak of war after part of the machinery had been delivered and part payments 
had also been made and a claim was made by the Custodian of Enemy Property for British India a 
whom the assets of the sellers had since become vested) for compensation in respect of the value of the 
machinery delivered and accepted and used by the buyers, in excess of the amounts paid to the sellers, 

Held: The Custodian could not recover any sum in his action as claimed unless he proved that 
the value of the “ advantage ” which the buyers had received under the contract, i.e., of the i 
which had been delivered to them, was greater than the sum already paid by them, that sum being 
' admittedly an “ advantage” which the Custodian had received under the contract. Moreover, the 

value of the machinery which was delivered to the buyers, for the purposes of section 65 of the Contract 
Act, must be taken to be the value of that machinery in India immediately after the contract had 
become void by reason of Section 65 of the Act. In estimating that value, a Court would have to 
take into account the fact that the balance of the machinery contracted to be supplied could not 
be supplied from Germany and theservices of the technical staffof the sellers could not be had. 
Further, the Court would have to consider the question whether or not the buyers were able to procure 
from other sources the balance of the machinery contracted to be sent from Germany, and, if so, at 
what price and within what period of time and what quantity or quality of products could be produced 
by the machinery so Blend Sr 


Str Valentine Holmss, K.C., S. P. Khambatia K.C., and F. M.R. Jayakar for 
Appellants. 


H. V. Willink, K.C. and 7. F. Donaldson for Respondent. 
Their Lordships’ judgment was delivered by 


Lorp Morton or Hzenryton.—This is an appeal from a decree of the High 
‘Court of Judicature at Bombay, dated 4th December, 1944, made in its appellate 
jurisdiction, setting aside the decree of that Court dated roth April, 1944, made 
in its original jurisdiction, and giving judgment for the respondent for Rs. 99,043. 
The history of the case begins with a contract made on oth September, 1938, between 
the first appellants of the one part and Francke Werke, A. G. of Bremen, Germany, 
BO nn aana aaa aa aaa aan ga a a aana aa eaaa aaa Na KA aaa a#am aaa maang anana aaaanaananamaaaaaanga amana 
*P.C. App. No. 78 of 9145. 14th October, 1947. 
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and Hansa (India) Trading Company Limited of Bombay (therein and hereinafter 
referred to as “the sellers ”) of the other part. By the contract the first appellants 
agreed to buy, and the sellers agreed to sell, certain: machinery with all the neces- 
sary accessories, as specified in Schedule A to the contract, for a complete oil 
refining and hydrogenating plant. 


The relevant terms of the contract may be summarised as follows : 


(:) By Cl. 1 it was provided that the delivery by the sellers was to consist 
of the machinery etc., specified in Schedule A,. The sellers were also to nies 
free of charge complete sets of drawings showing the arrangement in detail of the 
buildings and execution drawing of foundations. 

(ii) By Cl.‘2 the total price for the plant as specified in Schedule A was to be 
1,77,500 Reichmarks, delivered c.i.f. Karachi Port. This price was to include alt 
export, packing, forwarding and insurance charges. By subsequent written 
agreement between the parties, it was agreed that delivery should be c.i.f. Bombay. | 


(it) Clause 3 contained the terms of payment which was to be made by 
instalments as follows : 

(a) 25 per cent. of the total price (t.e. 44,375 Reichmarks) on the signing 
of the contract 5 l 

(b) 25 per cent. of the value of each consignment against shipping documents. 
the total being 44,375 Reichmarks ; j 

(c) 25 per cent. of the total value of the order after completion of-the erection 
of the whole plant, on the plant being found mechanically satisfactory on trial ; 

(d) 25 per cent. of the total value of the order 4 months after the payment 
under (c) ; 
payment was to be made in free Reichmarks and the rate of the exchange was 
fixed at 12.40 Reichmarks to the pound sterling. 

(iv) Clause 6 provided that the sellers should send a qualified erector for 
the erection of the plant. 

Clause 7 provided that the sellers should despatch their Chief Chemist to. 
start the plant, prove to the first appellants that the gurantees given by the sellers 
were satisfied, and train the staff in the handling of the plant. The first appellants 
were to pay, in respect of the service of the erector and of the Chief Chemist, 

amounts overand above the price forthe plant specified in clause 2 of the 
Contract. | 
(v) Clause 9 provided that the sellers were to be responsible for the due 
fulfilment of all the guarantees of the manufactured articles and the quality of the 
product as given in Schedule B to the contract. 

(2i) Schedule A sets out the specification of the plant. This specification, as. 
subsequently revised by the parties, contained 64 items. Schedule B contained 
guarantees on three matters:— + 

(a) That the plant would be supplied complete, except for certain items. 
specified in Schedule C, which though agreed to be necessary to make the plant 
complete were not to be supplied by the sellers. 

(b) That, the first appellants having guaranteed that their existing refinery 
produced 12 tons of refined oil per 24 hours, this refinery together with the plant 
supplied by the sellers would produce 25 tons of faultless hydrogenated product 
with an average melting point of 43° C. within 24 hours. The raw materials to be 
used for this purpose were specified in the guarantee. 

(c) That the hydrogenated product produced in this plant should be of prime 
white colour and completely tasteless and odourless and should not develop any: 
smell whatsoever even after storing it in sealed containers for 6 months. 

The contract was subsequently varied in certain other respects by corres- 
pondence between the parties, but no one'of such variations is relevant for 


the purpose of this appeal. 


y 
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| 
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On Ist January, 1939, the first appellants paid the first instalment- of ` the 
price, amounting to 44,375 Reichmarks which was equivalent to Rs. 50,212. By 
an agreement dated 27th July, 1939, the first appellants agreed to sell to the second 
appellants all the right, title and interest of the first appellants in the plant and 
accessories comprised in the contract. 


At the lend of July or the beginning of August, 1939, delivery was made 
in Bombay of the greater part of the machinery comprised in the contract. The 
invoice value of this delivery was 1,58,000 Reichmarks which represents approxi- 
mately nine-tenths of the total contract price. This consignment was accepted 
by the appellants without complaint and was taken by them to the place where 
the factory was to be erected. The second appellants, in accordance with Cl. 3-(4) 
of the contract set out above, paid to the sellers in respect of this delivery the sum of 
39,500 Reichmarks, representing 25 per cent. of the 1,58,000 Reichmarks. 39,500 
Reichmarks was the equivalent of Rs. 45,798. This payment and the payment 
made on the 1st January, together total 83,875 Reichmarks or Rs. 96,010. Against 
this total payment the appellants had received goods of the value, as the respondent 
alleges, of 158,000 Reichmarks, the equivalent of Rs. 1,83,200. The appellants had 

hus, as the respondent submits, at this stage received under the contract an “ advan- 
tage ” to the value of Rs. 87,190 being the difference between the value of the goods 


received by them under the contract and the amount which had been paid by them 
to the sellers. 


Two further small consignments of machinery were despatched by the 
sellers from Germany, but these consignments had not arrived in India on grd 
September, 1939, when war was declared between the United Kingdom and Ger- 
many. The ships carrying these consignments did not reach India and no further 
deliveries under the contract were made. Section 65, Contract Act provides as 
follows : i 


“ When an agreement is discovered to be void, or when a contract becomes void, any person 
"who has received any advantage under suchgagreement or contract is bound to restore it or to make 
compensation for it, to the person from whom he received it.” 

Their Lordships agree with the following comment of Stone, C.J., upon 
this section : 

“ Compensation for an advantage may appear to be a contradiction in terms, since compensa- 
tion connotes a measure of loss or damage and not the value of an advantage. It should be noted 
that in section 46 the expression used is ‘ compensation for any loss’ and that under section 64. the 
party rescinding the contract is to restore any ‘benefit’. Under section 65 the alternatives are to 
restore any advantage ‘or to make compensation for it to the person from whom he received it.? 
This must mean valuing or quantifying in money the advantage retained, if retained it be.” 

It is common ground between the parties that on the outbreak of war the 
contract in question “ became void” within the meaning of section 65. Itis also 
common ground that by virtue of the Enemy Property (Custody and Registration) 
Order, 1939, the property and assets of the sellers, both of whom were enemy 
firms within the definitions in R. 103, Defence of India Rules, became vested in 
the respondent (hereafter called “the Custodian”) as the Custodian of Enemy 
Property for British India; 


On and after 14th September, 1939, certain correspondence took place 
between the second appellants on the one hand and the Custodian and certain 
other parties on the other hand. Reference must be made later to this correspon- 
dence. On 7th August, 1942, the Custodian made a formal claim against the 
first and second appellants for payment of the sum of Rs. 87,190 within eight days? 
No such payment was made, and the Custodian began the action out of which 
this appeal arises by his plaint dated 29th August, 1942. It is convenient to 
quote para 20 of the plaint :— 

“20. The plaintiffsays that the defendants have admittedly received goods and machinery worth 
1,58,000 eee equivalent to Rs. 1,893,200, which they have taken delivery of, and not only 
have they not offered at any time to return the same to the Sellers or to the plaintiff but they have 


actually used the same in erecting a plant and have been working the same. The plaintiff submits 
that the defendants are bound to pay to the plaintiff the value thereof less the said sum of Reichmarks 
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-84,875 equivalent to Rs. 99,009 471 which they have already paid to the Sellers in terms of the con- 
tract as stated hereinabove. e plaintiff estimates the advantage received by the defendants under 
the circumstances aforesaid at Rs. 87,190 being the difference between the value of the machinery 


supplied to the defendants, riz., Reichmarks 1,58,000 equivalent to Rs. 1,83,200 lesy the said sum ol 
Reichmarks 83, 875 equivalent to Rs. 96,009-4-1 which the defendants have paid to the Selfera in 
terms of the said contract. The plaintiff Sabine that the defendants have in the events that have 
happened become liable to pay to him the said amount, either as compensation for the said advantage 


or otherwise and claims the same accordingly from the defendants.” 


The Custodian claimed the sum of Rs. 87,1go with interest and costs. 


By their written statement the first and second appellants contested this 
claim. They also put forward a counter-claim which was abandoned by them at 
the trial of the action. Paragraph 15 of the written statement is as follows : 

“15, With reference to para 20 of the plaint the defendants deny that they have received goods 
and machinery worth Rs. 1,83,200. Such parts of the goods and machinery as were delivered were 
valueless except as scrap material without the parts which remained to be delivered. Further the 
price contracted for includes the services of an expert erector and of a chief chemist, In order to 
make use of the goods and machinery delivered the defendants were compelled to procure parts to 
substitute for the missing parts and were put to an expense of Rs, 1,27,746. Many of the said parts 
so procured were inferior and some second hand and the machinery and piant as ultimately installed 
is of less value to the extent of Rs. 40,000 than the plant to be supplied and erected under the contract. 
The defendants say that if they derived any advantage from the goods and machinery delivered beyond 
the scrap value which was Rs. 10,000 such advantage was not of greater value than Rs. 23,113 whereas 
they have paid Rs. 96,009-4-1. The plaintiff has consequently received an advantage to the 
extent of Rs. 72,896-4-1 particulars of which sum are hereto annexed and marked No, I.” 


Blagden J, dismissed the suit and the counter-clamm and the Custodian 
appealed from the dismissal of his suit. The High Court in its Appellate Jurisdic-~ 
tion (Stone C.J., and Kania, J.) allowed the appeal and gave judgment for the 
Custodian for the sum claimed with interest. From that decision the appellants 


appeal. 

Apart from the terms of certain documents, which will be considered 
later, their Lordships feel no doubt that the decision of Blagden, J., was correct. 
‘The result of section 65, Contract Act, was*that, as from 3rd September, 1939, 
each of the parties became bound to restore to the other any advantage which the 
restoring party had received under the contract of sale. In their Lordships’ view, 
the custodian could not recover any sum in his action, as pleaded, unless he proved 
that the value of the “ advantage ’? which the appellants had received iador the 
contract, i.e., of the machinery which had been delivered to them, was greater than 
the sum of 83, 375 Reichmarks, that sum being admittedly an “ advantage ’’ which 
the Custodian had received under the contract. Moreover, in their Lordships’ 
_view, the value of the machinery which was delivered to the appellants, for the 
purposes of section 65 of the Act, must be taken to be the value of that machinery 
in India immediately after the contract had become void by reason of section 65. 
In estimating that value, a Court would have to take into account the fact that the 
balance of the machinery contracted to be supplied could not be supplied from 
Germany, and the fact that the appellants could no longer have the services of a 
qualified erector sent from Germany and of the sellers’ Chief Chemist. Further, 
the Court would have to consider the question whether or not the appellants were 
able to procure from other sources the balance of the machinery contracted to be 
-sent from Germany, and,, if so, at what price and within what period of time, and 
what quantity and quality of products could be produced by the plant so assembled. 


In their Lordships’ view the Custodian failed to prove before Blagden, J., 
‘that the machinery delivered was worth more than 83,375 Reichmarks. The 
only witness called on behalfofthe Custodian was plainly not qualified by his 
experience to give expert evidence on the relevant question, and the learned Judge 
appears to have attached no importance to his evidence. 


The appellants also called one witness, who gave evidence to the effect that 
the appellants bought the missing parts of the machinery, and that their factory 
“was made to run continuously on 27th July, 1941.” He offered to produce a 
statement showing how the machinery voked. in 1941 and 1942 but the Advocate- 
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General, who appeared for the Custodian, objected to the production of this state- 
ment and it was never in fact produced. At the conclusion of his judgment, 
Blagden, J., said : 

“ The fact is that I have no satisfactory evidence in the present case that the defendants-purchasers 

or either of them have received an advantage under the contract which became void by the start 
of this war.” They might have or might not. For the price they paid they got part of what they 
contracted for. Whether on the whole they put into their pockets more than they paid for, I think 
it is impossible to say. But if it were necessary for me to do so on this evidence I should be inclined 
to think that they did not, but it is sufficient to say that on the evidence in this case it is not proved 
that they have”, 
Their Lordships read this passage as meaning that in the view of the trial Judge 
the Custodian had failed to prove that the advantage which the appellants Had 
received under the contract of sale was of a greater value than 83,875 Reichmarks. 
With this view they agree. 

It remains however, to consider the effect of certain documents to which 
the ee. Court attached great importance. The first of them is a letter 
of 14th September, 1939, from the second appellants to the Deputy Controller of 
Enemy Firms. In that letter the writers refer to the receipt of ‘‘ machineries worth 
R. M. K. 1,58,000 ” but in their Lordships’ view this phrase was merely a reference 
to the invoice price of the machinery so far delivered under the contract. res 
regard to the terms of this letter as a whole, no part of it can fairly be constru 
as an admission that the machinery delivered was actually worth that sum, in the 
hands of the appellants, after the contract had become void and delivery of the 
balance of the machinery from Germany had become impossible. On 8th 
November, 1939, the second appellants wrote : 

“As you are aware there is a regular agreement between us by, which you have first to fulfil 
certain guarantees before any further payments are made to you. These further payments have 
also been guaranteed by us through the Netherlands Trading Society and unless and until these 
guarantees are fulfilled by you, we do not see how you can make any claim on us for any further 

ayments, Please also note that owing to the non-supply of machineries from your side and non- 

ent of the terms of our agreement by you, we shall be put to great loss dnd damage for which 

our claim is outstanding against. The machineries already supplied to us are of no more use to us 

than scrap iron in the absence of the remaining machineries and of their erection and commercial 

working under your guarantees. Please, therefore, take immediate jel to ly us the remaining 
machineries and fulfil all the guarantees under the agreement dated gth September, 1938”. 

At this time neither party seems to have realised the effect of Section 65, 
Contract Act, but it is to be noted that even at this early stage the appellants were 
raising the vital point as to the value of the machinery on their hands “in the absence 
of the remaining machineries and of their erection and commercial working under 
your guarantees.” The same point is raised, in more detail, in a letter of 6th April, 
1940, from the appellants to the Custodian. A form subsequently filled up by the 
second appellants, which is relied- upon by the appellate Court as an admission 
was expressed to be: 

“subject to the terms and conditions of agreement dated gth September, 1938, and to the details 
given and claims made by us in our letters 538 of 14th September, 1939 and 321 of 6th April, 1940, 
addressed by us to you and is without prejudice to our counter-claims for loss and damage caused to 
us by non-fulfilment of the guarantees given by Hansa (India) Trading Co., Ltd., in the agreement 
dated gth September, 1938 ”’. l 

In these circumstances their Lordships can attach no importance to 
this form as an admission, nor can find any other document which constitutes 
an admission of the vital fact which had to be proved by the Custodian in order to 
achieve success in his action against the appellants. As this fact was not established, 
cither by the evidence or by admission, it follows that the decision of Blagden; J., 
was right. 

For these reasons, their Lordships will humbly advise His Majesty 
that this appeal should be allowed and the decree of Blagden, J., should be restored. 
The Custodian (respondent) must pay the appellants’ costs here and in the appellate 
Court. i 


Solicitors for Appellants: T. L. Wilson @ Co. 
Solicitors for Respondent : Solicitor, India Office. 
V.S. eet Appeal allowed. 
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a [PRIVY COUNCIL] 
(On appeal from the Federal Court of Indiat) 


PRESENT :—Lorp Smonps, Lorp Normanp, Lorp Morton oF HENRYTON, 
Loro MacDermott, SR MADHAVAN Nam AND Sm Jomm BEAUMONT. 


H. H. B. Gill and another .. Appellants* 
U. 
The King-Emperor .. Respondent. 


Criminal Procedure Code (V of 1898), section 197 cnd Government of India Act (1935), section 270—Sanction 
—Necesstty— Test—Penal Code hyn? of 1860), sections 161 and 165—Public servant prosecuted for an offence 
under section 161 or with an offence under section 120-B read with section 161 or section 165—Sanction in respect 
of charge under section 120-B read with section 420—Alteration into one under section 120-B read with section 161 
—If necessitates fresh sanction—Operation of section 230, Criminal Procedure Code—Evidence Act (I of 1872) 
section 10—Admissibility of evtdence—Condttions binding on the trial and appellate Courts. 
“It is impossible to differentiate between section 197, Criminal Procedure Code and section 270 
of the Government of India Act. The words in the two sections have precisely the same connotation. 
A public servant can only be said to act or tg purport to act in the discharee of his official duty, if 
his act is such as to lie within the scope of his official duty. The test as to the necessity for sanction 


Se the public servant, if challenged, can reasonably claim that, what he does he does in virtue 
of his office. 


According to this test, no sanction under section 197, Criminal Procedure Code would be needed 
when a public servant is charged either with an offence under section 161, Penal Code or with an 
offence under section 120-B read with either section 161, 165 or 420 of the Penal Code. 


Section 230 of the Criminal Procedure Code is clearly part of the code which becomes operative 
when once a sanction has been given under section 197. Hence, when sanction has been given in 
respect of a charge under section 120-B read with section 420, Penal Code and the charge 1s subse- 
quently altered into one under section 120-B read with section 161, there would be no necessity for 


a fresh sanction where the original complaint refers to facts which may equally support either of the 
arges. 


Just as a trial judge may admit evidence under section 10, Evidence Act, when he has such 
a reasonable ground or belief as is postulated, yet must reject it if at a later stage of the trial that 
reasonable ground of belief is displaced by further evidence, so the appellate Court when it has 
no such belief at all, refuse also to admit evidence which was admisib e only upon the footing of 
the belief being entertained. It is not correct to say that in a corfspiracy charge, evidence once ad- 
mitted remains admissible evidence whatever new aspect the case may bear whether in the original 
or appellate Court. 


Sir Valentine Holmes, K.G. and Pullan for Appellant. 
Str Walter Monckton, K.G. and F. Megaw for Respondent. 
Their Lordships’ judgment was delivered by 


Lorp Smonps.—This appeal which is brought from a judgment of the Federal 
Court of India! dated the 11th December, 1946, raises questions of difficulty and 
general importance. They relate in the first place to the problem which has so 
often’ been debated in the Courts of India in regard to the meaning and effect of 
section 197 of the Code of Criminal Procedure and in the second place to the 
admissibility of evidence upon a charge of conspiracy. \ 


The nature of the case demands that the facts should_be set out at some length. 


As a result of the judgment now under appeal the Appellants H.H.B. Gill and 
A. Lahiri stand convicted for offences under section 165 read with section 120-B 
of the Indian Penal Code. 


The appellant Gill joined the Indian Army Ordinance Corps in December, 
1939. He was appointed Staff Captain in the Contracts Directorate from January 
1940 and in April, 1941, he was given the temporary rank of Major as Deputy Assis- 
tant Director of Contracts at Calcutta. In this office he was responsible for the 
issue and acceptance of tenders for purchase of material in compliance with indents 
made by the proper authorities. 





*P.C. Appeal No. 57 of 1947. 17th February, 1948. 
1 (1947) 1 M.L.J. 129: 1946 F.L.J. 112. 
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i * The Appellant Lahiri is the proprietor of the Baranagore Engineering’ Works. 
In that capacity he obtained numerous contracts for supplying Government re- 
quisites through the appellant Gill and other officers. 


As a result of secret enquiries which, for reasons that need not be further inves- 
‘ tigated, the Deputy Superintendent of Police, Calcutta, thought fit to make 
into the affairs of Gill. It was found that Gill had on the aist May, 1941, 
received from Lahiri a cheque for Rs. 500. A search warrant was then obtained for 
the search of Lahiri’s house. The warrant was executed on the 11th October, 
1942, and the police took possession of a diary kept by Lahiri and of the counter- 
foils of his cheque book in which there were notes purporting to refer to Gill in the 
handwriting of Lahiri. Upon these materials with others to which reference will 
be made, it was determined that criminal proceedings should be instituted against 
Gill and Lahiri and accordingly steps were taken to obtain what were thought 
{so far as Gill was concerned) to be the necessary consent and sanction under section 
270 of the Government of India Act, 1935, and section 197 of the Code of Criminal 
Procedure as amended by the Government of India (Adaptation of Indian Laws) 
Order, 1937. Itis convenient to set out these sections. They are as follows :— 


Section 270 of the Government of India Act (1935). 


““ Indemnity for Past Acts—(1) No proceedings civil or ċriminal shall be instituted against any 
person in respect of any act done or purporting to be done in the execution of his duty as a servant 
of the Crown in India or Burma before the relevant date, except with the consent, in the case of a person 
who was employed in connection with the affairs of the Government of India or the affairs of Burma, 
of the Governor-General in his discretion, and in the case of a person employed in connection with 
the affairs of 4 Province, of the Governor of that Province in his discretion”. 


' Section 197 of the Code of Criminal Procedure (as amended). 


“ (1) When any person who is a Judge within the meaning of section 19 of the Indian Penal 
Code, or when any Magistrate, or when any public servant who is not removable from his office 
save by or with the sanction of a Provincial Government or some higher authority, is accused of any 
offence alleged to have been commitied by him while acting or purporting to act in the discharge 
of his official duty, no Court shall take cognizance of such offence except with the previous sanction— 


(A) in the case of a person employed in connection with the affairs of the Federation, of the 
Governor-General! exercising his individual judgment ; and 


(B) in the case of a person employed in connection with the affairs of a Province, of the Governor 
of that Province exercising his individual judgment, 


(2) The Governor-General or Governor, as the case may be, exercising his individual judgment 
may determine the person by whom, the manner in which the offence or offences for which, the prose- 
cution of such Judge, Magistrate or public servant is to be conducted, and may specify the Court 
before which the trial is to be held. 


(3) In relation to the period elapsing between the commencement of Part III of the Government 
of fada Act, 1935, and the establishment of the Federation, the references in this section to the 
Federation and to the Governor-General exercising: his individual judgment shall be construed as 
references to the Governor-General in Council ”, 


On 28th January, 1943, the consent of the Governor-General under section 
270 was given to the institution of proceedings against Gill in the following terms:— 

“ Under section 270 (1) of the Government of India Act, 1935, 1, Victor Alexander John Marquess 
of Linlithgow, acting in my discretion consent to the institution of criminal proceedings against Major 
FLH.B. Gill, formerly Deputy Controller of Purchase, Supply Department, Calcutta for having 
Committed during the years 1941 and 1942 offences punishable under section 161 and section 
‘'120-B read with section 420 of the Indian Penal Code”. 

On the grd February, 1943, Sanction of the Governor-General in Council 
under section 197 of the Code of Criminal Procedure was given in similar terms. 


Itis to be observed that the sanctions refer to “ offences punishable under section 
161 and section 120-B read: with section 420 of the Indian Penal Code ” and it is 
convenient here to set out these sections together with section 120-A and section 165 
‘of the Indian Penal Code which are also relevant : 


“120-A. Definition of Criminal Conspiracy—When two or more persons agree to do, or cause 
to be done— 


(1) an illegal act, or 
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ee (2) an act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy : 


Provided that no agreement except an agreement to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is done by one or more parties to such agreement 
in pursuance thereof. i 


_ Explanation —1t is immaterial whether the illegal act is the ultimate object of such agreement, 
or is merely incidental to that object. 


120-B. Puntshment of Criminal Consprracy—(1) Whoever is a party to a criminal conspiracy 
to commit an offence punishable with death, transportation or rigorous imprisonment for a term 
of two years or upwards, shall, where no express provision is made in this Code for the punishment 
of such conspiracy, be punished in the same manner as if he had abetted such offence. 


(a) Whoever is a party to a criminal conspiracy other than a criminal conspiracy to commit 
an offence punishable as aforesaid shall be punished with imprisonment of either description for a 
term not exceeding six months, or with fine, or with both. 


Section 161. Whoever, being or expecting to be a public servant, accepts or obtains, or agrees 
to accept, or attempts to obtain from any person for himself or for any other person, any gratification 
whatever, other than legal remuneration, as a motive or reward for doing or forbearing to do any 
official act or for showing or forbearing to show, in the exercise of his official functions, favour or 
disfavour to any person, or for rendering or attempting to render any service or disservice to any 
person, with the Legislative or Executive Government of India, or with the Government of any Presi- 
dency, or with any Lieutenant Governor, or with any public servant, as such, shall be punished with 
r oun ent of cither description for a term which may extend to three years, or with fine, or with 

0 ë 

Explanations.—“ Expecting to be a public servant ”, If a person not expecting to be in office 
obtains a gratification by deceiving others into a belief that he is about to be in office, and that he 
will then serve them, he may be guilty of cheating, but he is not guilty of the offence defined in this. 
section. . 

“ Gratification ’.—The word “ gratification ” is not restricted to pecuniary gratification, or to 
gratifications estimable in money. 


“ Legal remuneration’: The words “ legal remuneration ™ are not restricted to remuneration 
which a public servant can lawfully demand, but include all remuneration which he is permitted 
by the Government, which he serves, to accept. 


“A motive or reward for doing”, A person who receives a gratification as a motive for doing 
what he does not intend to do, or as a reward lor doing what he has not done, comes within these 
words. 


Section 165: Whoever being a public servant, accepts or obtains, or agrees to accept or 
attempts to obtain, for himself, or for any other person any valuable thing without consideration or 
for a consideration which he knows to be inadequate : 


fiom any Peo whom he knows to have been, or to be, or to be likely to be concerned in any 
ing or business transacted or about to be transacted by such public servant, or having any 
connection with the official functions of himself or of any public servant to whom he is subordinate ; 


or from any person whom he knows to be interested in or related to the person so concerned ; 


shall be punished with simple imprisonment for a term which may extend to two years, or with 
fine or with both. 


Secrion 420.—Cheating and dishonestly inducing delivery of Property—Whoever cheats and 
thereby dishonestly induces the person deceived to deliver any property to any person, or to make, 
alter or destroy the whole or any part of a valuable security, or anything which is signed or sealed, 
and which is capable of being converted into a valuable security, shall he punished with imprisonment 
of either description for a term which may extend to seven years, and shall also be liable to fine. 


These sanctions having been obtained, on the 25th February, 1943, the Deputy 
Superintendent of Police filed a complaint in the Court of the Chief Presidency 
Magistrate, Calcutta, and it appears to their Lordships that it is relevant to observe 
that the complaint refers to a number of facts which the police purported to have 
then discovered and that while, as has already been stated, the sanctions related 
only to offences (a) under section 161 and (b) under section 120-B read with 
section 420, the same facts or some of them would appear equally to support 
charges under section 120-B read with section 161 or with section 165 


On the 4th May, 1943, the Chief Presidency Magistrate (Mr. R. Gupta) 
framed the following charges : 


1. Against Gill and Lahiri. 


“ That you, between March 1941 and July, 1942, along with others unknown, at Calcutta and 
other places were parties to a criminal conspiracy to cheat the Government of India in the Department 
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of Supply by dishonestly or fraudulently inducing its Financial Officers to pay larger sums of money 
than due to you Anil Lahiri of Baranagore Engineering Works in respect of contracts for the supply of 
‘Anti-gas Respirator Spring Compressor No. 3 and Decking Spikes by means of false representation 

regarding the ae pakuy of the rates quoted by Baranagore Engineering Works and character and 

capacity of supply made by them in preference to those of other firms and you thereby committed 

an offence punishable under section 120-B read with section 420 of the Indian Penal Code and 

within my cognizance.” 


2. Against Gill only. 


“ That you on or about the 21st day of May, 1941, at Calcutta, being a public servant to wit, 
Deputy Controller of Purchase in the Department of Supply, Government of India, obtained from 
Ani Lahiri of Baranagore Engineering Works Rs. 500 (Rupees Five hundred) by encashment of 
cheque (Exhibit 4) as gratification other than legal remuneration for showing in the exercise of your 
official functions favour to the said Anil Lahiri in the matter of the contract for the supply of Anti- 
Respirator pe Compressor No. 3 and you thereby committed an offence punishable un er 
section 161 of the Indian Penal Code and within my cognizance.” 


3. Against Lahiri only. 

“ That you on or about the 21st day of May, 1941, at Calcutta, abetted Major H. H. B. Gill in 
the commission of the offence under section 161 of the Indian Penal Code by paying him Rs. 500 
cheque ee 4) as gratification other than legal remuneration for showing, in the exercise of his 
official functions as Deputy Controller of Purchase, favour to your firm Baranagore Engineering 
Works in the matter of the contract for the supply of Anti-gas Respirator Spring Compressor No. 3, 
which offence was committed in consequence of your abetment and you thereby committed an 
offence punishable under section rog read with section 161 of the Indian Penal Code and within my 
cognizance.” a 

It haş not been disputed that these charges at least were framed strictly in 
accordance with the consent and sanction given. It has, however, been urged by 
learned counsel for Gill that it was not competent for the Magistrate to: try the 
appellants upon any other charges or for any other offences. To this matter 
their Lordships will recur. 


On the 2gth June, 1943, both Gill and Lahiri were examined and made state- 
ments under section 342 of the Code of Criminal Procedure and on the 19th August,. 
1943, the Chief Presidency Magistrate gave judgment. He held that the charge 
of conspiracy under section 120-B read with section 420 had not been establised 
and acquitted both the accused. On the second charge also against each of the 
accused under section 161 he found that the evidence fell short of the standard 
required to convict: he, therefore, acquitted them both. 


An appeal against this order of acquittal was preferred by the Superintendent 
and Remembrancer of Legal Affairs, Bengal, to the High Court of Judicature at 
Fort William in Bengal. It was heard on the 8th December, 1944, by Roxburgh 
and Ormond, JJ., who made an order in the following terms :— 


“The order of acquittal is set aside and the case is remanded to the Chief Presidency Magistrate 
for trial on an amended charge of conspiracy to take (sic) and receive bribes and also on the charges 
under sections 161 and 161/109 of the Indian Penal Code as previously framed.” 


It may be noted parenthetically that section 109 refers to abetment. 


Thus section 420 drops out of the conspiracy charge and section 161 takes 
its, place. 


No further sanction under the sections already cited was obtained or asked 
for. 


“On the 22nd June, 1945, Mr. Palmer, who had succeeded Mr. Gupta as Chief 
Presidency Magistrate, framed a new charge of conspiracy in the following terms :— 


“That ‘you between March, 1941 and July, 1942, at Calcutta and elsewhere were parties to a 
criminal conspiracy with the object of you Major (now Captain) H. H. B. Gill being a public servant 
to wit, the Deputy Controller of Purchases in the Department of Supply, to accept from you Anil 
Lahiri a contractor in the name of Baranagore Engineering Works and you Anil Lahiri to give to 
the said Major (now Captain) H. H. B. Gill gratifications other than legal remuneration as a motive 
or reward for showing in the exercise of you Major Gill’s official functions, favours or for rendering 
or attempting to render any service to you the said Aml Lahiri in the matter of your contracts for 
the supply ‘of Anti-gas Respirators Spring Compressors and Decking Spikes and in consequence 
thereof offences punishable under section 161 of the Indian Penal Code were committed, and you 
Major (now Captain) H. H. B. Gill and Anil Lahiri thereby committed an offence punishable under 
section 120-B read with section 161 of the Indian Penal Code.” 
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` The separate charges under section 161 and section 161 [109 (which related 
to the cheque for Rs. 500) were retained unaltered. . 


Upon these charges, old and new, Gill and Lahiri were duly tried. A large 
number of witnesses gave evidence for the prosecution. Both Gill and Lahiri were 
examined by the learned Magistrate under section 342 of the Code of Criminal 
Procedure, while Gill also put in a written statement and an additional written 
statement. Amongst the evidence adduced by the prosecution and admitted by 
the Court, were the diary and cheque counterfoils and notes to which reference 
has already been made. That these documents which will be compendiously 
referred to as ‘‘ Lahiri’s notes’, were evidence against Lahiri is not denied. Nor 
is it to be denied that they would be at least cogent evidence against Gill, if against 
him they were admissible. The question which must be presently considered is 
whether they are admissible against him. 


On the 13th August, 1945, the Chief Presidency Magistrate gave judgment, 
and, in view of the importance which upon one part of the case this matter has 
assumed, it is relevant to note how he dealt with Lahiri’s notes. 

“These payments,” he said, “do not form the subject of separate charges, but evidence of these 
payments has been let in firstly as proof of the conspiracy and secondly under sections 14 and 15 of 
the Evidence Act as facts tending to show the intention or lack of good faith of the parties in con- 
ra Nis the payment of Rs. 500 in May, 1941, which forms the subject matter of the separate 

arge. 

In the result the learned Magistrate, while disbelieving the explanation given 
by the defence in regard to the cheque for Rs. 500 (the subject of the separate charge), 
did not‘consider that an offence had been proved under section 161 but held that 
it was quite clear that an offence under section 165 had been committed. Accord- 
ingly without formally amending or reframing the charges, he convicted both Gill 
and Lahiri of conspiracy under section 120-B read with section 165 and he also 
convicted Gill on the separate charge under section 165 and Lahiri on the separate 
charge under section 165 read with section 109. He sentenced Gill to simple 
imprisonment for three months and to a fine of Rs. 210 under section 165 and Lahin 
to a similar term and fine. He passed no separate sentence on the conspiracy charge. 


Both Gill and Lahiri appealed to the High Court against conviction and 
sentence, while the Provincial Government applied for enhancement of sentence. 
By its judgment dated the 12th April, 1946, the High Court (Blank and Elis, JJ.) 
set aside the convictions on the separate charges but maintained the convictions 
on the charge of conspiracy under section 165 read with section 120-B and 
sentenced each of the accused to three months’ simple imprisonment. ‘The opinion 
of the High Court in regard to the separate charge may be summarised by saying 
that in the view of the Court the accused had given an explanation of the tran- 
saction, the truth of which it was not for them to prove beyond .all reasonable 
doubt, and that on the evidence it was not possible to find that the transaction 
was more than suspicious. If so, it appears to their Lordships to follow that the 
High Court neither disbelieved the explanation nor (which comes to the same 
thing) thought that there was reasonable ground for disbelieving it. In the case 
of the High Court also it is important to note how Lahiri’s notes were dealt with. 

“ In our opinion,” they said, “the entries in the notebook together with the entries in the counter- 
foils are explicable only on the hypothesis that Lahiri gave the amounts mentioned to Gill and we 
agree therefore with the learned Magistrate’s finding that the conspiracy is established.” 

This' makes it clear that Lahiri’s notes were admitted as evidence not only 
against Lahiri but also against Gill on the conspiracy charge, and the question 
at once arises upon what ground they were so admissible. 

The High Court also had to consider the questions of general importance 
indicated earlier in this judgment. They were (1) whether sanction was necessary 
to the institution of proceedings against Gill and (2) assuming that it was necessary 
whether the sanctions in fact given justified cognizance being taken of the altered 
charges under section 161 read with section 120-B and further whether in any event 
sentence for an offence under section 165 read with section 120-B could be justified. 
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Upon these questions the High Court held (a) that sanction was not necessary 
under section 270 of the Government of India Act, (b) that sanction was necessary 
under section 197 of the Code of Criminal Procedure, but that (e) the sanction in 
fact given was sufficient to cover the subsequent proceedings. Their view was 
that when the sanction had been granted : 

“ the bar of takin i i a isi f the Code of 

eh a an a Maan ai lifted and thereby the provisions o A 
“And they held that all subsequent proceedings were authorised by that Code. . 

After some delay owing to an abortive petition to this Board which was dismissed 
on the ground that the High Court had not withheld its certificate under section 205 of 
the Government of India Act, 1935, Gilland Lahiri, having obtained the proper certi- 
ficate, appealed from the judgment of the High Court to the Federal Court of India. 


On the 11th December, 1946, the Federal Court (Spens, C.J. and, Zafrulla 
Khan and Kania, JJ.) dismissed both appeals and it is convenient to state what 
matters appear to have been raised before that Court and how they were dealt with. 


In the first place the Court (whose judgment was delivered by Zafrulla Khan, J.) 
dealt with the so-called constitutional question which arose under section 270 
of the Government of India Act. The Court held that no consent was necessary 
for the institution of proceedings in respect of an offence under section 120-B read 
with section 161 4 


“Inasmuch as an agreement by a public servant to receive illegal gratification and the receipt 

pe! e eee by him cannot be said to be acts done or purporting to be done in the execution 
t i 

In coming to this conclusion the Court followed its own earlier decision in 
Huntley’s caseè. Secondly (though earlier in its own judgment) the Court held 
that, even if sanction under section 270 was necessary, the sanction given was 
adequate and no further sanction was necessitated by the order of the High Court 
whereby the case was remanded for trial on fresh charges. 


Next with regard to the sanction under section 197 of the Code of Criminal 
Procedure, the Court, while thinking it unnecessary to discuss or determine the 
necessity for such sanction, was of opinion that (as in the case of the sanction under 
section 270) the sanction which was in fact given enabled the* Chief Presidency 
Magistrate to take cognizance of the offences set out in the sanction and that the 
subsequent course of the proceedings would be regulated and was justified by, 
the relevant provisions of the Code of Criminal Procedure. The Court did not 
specifically refer to section 230 of that Code, which deals with the question of a 
new or altered charge in cases where sanction is necessary, but their Lordships do 
not doubt that it was this section (amongst others) that the Court had in mind. 


Finally the Court dealt with the competence of the Magistrate to record a 
conviction under section 120-B read with section 165 when the charge was for an 
offence under section 120-B read with section 161 and after a close analysis of the 
relevant offences held that under section 238 of the Code such a course was justified. 


The Court stated that no other issue was raised before it. This statement 
was challenged by counsel for the appellants who urged that at any rate an attempt 
had been made to argue the question arising upon the admissibility of evidence 
to which reference has been made. 


From the order of the Federal Court an appeal has by special leave been 
brought and has now to be considered by their Lordships and they would first 
observe that, inasmuch as there was not (as is sometimes done) any special limi- 
tation imposed upon the subject-matter of appeal, it must be open to the appellants 
to rely upon any ground of appeal which would normally be open to them. ‘They 
do not think it right therefore, to exclude the argument upon the admissibility 
of evidence, which in truth is not only of vital interest to the appellants but also 
raises a question of general importance. 


1. a 1 M.L.J. 129: 1946 F.L.J. 112. (1944) F.C.R. 262. 
2. (1944) 1 M.L.J. 503 : (1944) F.L.J. 167: 
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Upon the questions raised before the Federal Court their Lordships are of 
the following opinion. 


“The necessity of a sanction under section 270 of the Government of India Act 
was expressly disclaimed by counsel for the appellants. It is sufficient, therefore, 
for their Lordships to say that they see no ground for challenging the decision of 
the Federal Court in Huniley’s caset, which in this case the Court has followed. 
If this is so, it is unnecessary to consider the scope of the sanction that was in fact 
given. 

The Federal Court has not expressed an opinion upon the necessity of a 
sanction under section 197 of the Code, but, as the High Court has expressed the- 
view that such a sanction was in this case necessary and upon this much-vexed 
question the Board has heard full argument, their Lordships think it right to express 
their own view. 


In the first place their Lordships find it impossible at least in relation to an 
offence of this character to distinguish between section 270 and section 197. The- 
words in section 270 4 

“In respect of any act done or purporting to be done in the execution of his duty as a servant 
of the Crown” 
appear to them to have precisely the same connotation as the words in section 
197 (1): 

“Any offence alleged to have been committed by him while acting or purporting to act in the 
discharge of his official duty.” 

It is idle to speculate why a change of language was made. But, if a temporal! 
meaning is not given, as in their Lordships’ view it clearly should not be given, 
to the words in section 197 “ while acting, etc.”, it is in their opinion impossible 
to differentiate between the two sections. In the consideration of section 197 
much assistance is to be derived from the judgment of the Federal Court in Hori 
Ram Singh v. R.” and in particular from the careful analysis of previous. 
authorities which is to be found in the opinion of Varadachariar, J. Their Lordships, 
while admitting the cogency of the argument that in the circumstances prevailing 
in India a large measure of protection from harassing proceedings may be necessary 
for public officials, cannot accede to the view that the relevant words have the 
scope that has in some cases been given to them. A public servant can only be 
said to act or to purport to act in the discharge of his official duty, if his act is such 
as to lie within the scope of his official duty. ‘Thus a Judge neither acts nor purports: 
to act as a Judge in receiving a bribe, though the judgment which he delivers 
may be such an act : nor does a Government medical officer act or purport to act 
as a public servant in picking the pocket of a patient whom he is examining, though 
the examination itself may be such an act. The test may well be whether the public 
servant, if challenged, can reasonably claim that, what he does, he does in virtue of his.. 
office. Applying such a test to the present case, it seems clear that Gill could not 
justify the acts in respect of which he was charged as acts done by him by virtue 
of the office that he held. Without further examination of the authorities their- 
Lordships, finding themselves in general agreement with the opinion of the Federal 
Court in the case cited,' think it sufficient to say that in their opinion no sanction 
under section 197 of the Code of Criminal Procedure was needed. 


This being their opinion, it is not strictly necessary to consider the second point 
that was raised, viz., whether, if a sanction was necessary, the subsequent proceedings 
were justified by the sanction that was in fact given. But they think it desirable 
to say that upon this question they fully concur in the judgment of the Federal 
Court in this case. Section 230 of the Code of Criminal Procedure is clearly part 
of the Code which becomes operative when once a sanction has been given under 
section 197, and, as has been pointed out in the earlier part of this judgment, the 
whole of the facts, which would justify equally a charge under section 120-B read 





1. (1944) 1 M.L.J. 503 : (1944) F.L.J. 167 : 2. (1939) 2 M.L.J. Supp. 23 : (1939) F.G.R. 
(1944) FOR. 262. Ta (1939 J. Supp ( 
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with section 420 and a charge under section 120-B read with section 161, are stated 
in the complaint originally filed by the Deputy Superintendent of Police. which 
at the same time exhibited the sanctions already obtained. It is an inference, 
which at this late stage of the proceedings cannot properly be challenged, that 
the same facts were before the sanctioning authority when the sanction was giyen. 
If it was desired to raise such a question, that should have been done at the 
earliest moment when the prosecution could have supported by evidence the 
inference which even without it can fairly be drawn. Their Lordships were 
pressed by learned counsel for the appellants with the recent decision of the 
Board in Moraka’s case, (unreported) but in that case the facts were wholly diffe- 
rent and the decision gives no help to the appellants. ‘Their Lordships are, there- 
fore, of opinion that, if any sanction under section 197 was necessary, such 
‘sanction was given as justified the Court in taking cognizance of the altered charges. 


The question then arises whether the Court, having proper cognizance of the 
proceedings, ought to have convicted the appellants of conspiracy and for the 
urpose ofthis question itis immaterial whether the conviction was under section 
120-B read with section 161 or with section 165. Itis here necessary to re-capitulate 
certain facts. The learned Chief Magistrate found the appellants guilty of the 
specific charges alleged against them under section 161. And it may well be that, 
disbelieving the explanation which Gill gave of the transaction the subject of that 
charge, he had reasonable ground in connection with the conspiracy charge for 
believing that Gill and Lahiri had conspired to commit the offence which was the 
subject of that charge, so that under section 10 of the Indian Evidence Act the 
notes made by Lahiri were admissible in evidence against Gill. That section, 
so far as relevant, provides that where there is reasonable ground to believe that 
two or more persons have conspired together to commit an offence, anything written 
by any one of such persons in reference to their common intention, after the time 
when such intention was first entertained by one of them, is a relevant fact against 
each of the persons believed to be so conspiring, as well for the purpose of 
proving the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it. But it must be observed (a) that apart 
from the evidence relevant to the specific charge there was no other competent 
evidence upon which such reasonable ground for belief could be rested and (d) 
that the notes were clearly not admissible against Gill unless section 10 could be 
invoked. It was plainly admitted by counsel for the respondent that it was upon 
section 10 only that he relied for the admission of such evidence, though it is 
not clear what course was taken in this respect in the Courts of India. Upon the 
ase going to appeal, the High Court accepted or at least did not reject the expla- 
nation given by Gill in regard to the specific charge, and having accepted it were 
left with nothing upon which they could found the belief that Gill and Lahiri were 
conspiring to commit an offence. But without this belief they could not under 
section 10 justify the admission of Lahiri’s notes as evidence against Gill and without 
such evidence they had no material upon which they could convict him of conspiracy. 
The case undoubtedly presents some curious features and learned counsel were 
not able to refer their Lordships to any case in the Courts of India where a similar 
set of circumstances had been reviewed. But it appears to their Lordships that 
just as a trial Judge may admit evidence under section 10, when he has such a reason- 
able ground of belief as is postulated, yet must reject it if at a later stage of the trial 
that reasonable ground of belief is displaced by further evidence, so the appellate 
‘Court, which has from the outset refused that belief, must refuse also to admit 
evidence which was admissible only upon the footing of the belief being entertained. 
Tt is not the true view that in a conspiracy charge of this kind evidence once admitted 
Temains admissible evidence whatever new aspect the case may bear whether in 


the original or the appellate Court. 
Applying this principle to the present case, their Lordships are of opinion that 

the conviction of Gill cannot be sustained and, since the charge is one of conspiracy, - 

it follows that Lahiri’s conviction also falls. - re Fhe NA 
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In this view of the. case it is unnecessary to consider the final questioni that 
was raised whether, upon the assumption that the Court had proper cognizance 
of the case, a conviction could be recorded not under section 120-B read with sec- 


tion 161 but under section 120-B read with section 165 and their Lordships express 
no, opinion upon it. 
For the reasons above appearing their Lordships will humbly advise His Majesty 


that these a aor should be allowed and the convictions of the appellant Gill 


and the appellant Lahiri under section 120-B read with section 165 of the Penal 
Code quashed. 


Solicitors for Appellants: W. W. Box & Co. 
Solicitor for Respondent : Solicitor, High Commissioner for India. 
V.S. — Appeal allowed. 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Lahore.) 
PRESENT :—LORD SIMONDS, LORD NORMAND AND LORD MACDERMOTT. 


The Commissioner of Income-Tax, West Punjab, N.W.F. and Delhi 
Provinces, Lahore .. Appellant.* 


v. 
The Tribune Trust, Lahore .. Respondent. 


Income tax Act (XI of 1922), sections 4 (3) (i), 33 and 66 (2)—Assessment validly made—If rendered *._ 


a nullity because it may be held invalid, if challenged in appeal— Tax payer’s remedies apart from the Act based on 
princples of equity and good conscinee—Incompanbiltty with the schene of the Act—Scope of section 33 of 
the Act—If confers a general relief—Secton 66 (2)—Reference—Order under section 33—Conpetency— Test. 


An assessment duly made which may ultimately be held to be invalid in that it does not give 
effect to the provision for exemption contained in section 4 (3)(i) of the Incoute-tax Act, is not thereby 
rendered a “‘ nullity.” 


The Income-tax Act exhaustively defines the obligations and remedies of the tax-payer. It 
would be incompatible with this that he should have a collateral right, necessarily vague and ill-defined, 
founded on the principles of eqnity and good conscience. The only remedies of the ideas aed 
whether in regard to appeal against assessment or to claim for refund, are to be found within the four 
eee of the Act. Itis the Act which prescribes both the remedy and the manner in which it may be 
enfo $ 


Section 33 of the Income-tax Act creates no 1ight in the assessec. In its language and in its 
context it appears 1ll-designed for such a purpose. It follows upon a number of sections which 
determine the rights of the assessee and is itself, asitslanguage clearly indicates, intended to provide 
administrative machinery by which a higher executive officer may review the acts of his subordi- 
nates and take the necessary action upon such review. It cannot he interpreted as conferring 
a general relief, , 

A reference under section 66 (2) would not lie from an order under section 33 unless that order 
is prejudicial to the assessee. An order can only be said to be prejudicial to the assessee when he is, 
as a result of it, in a different and worse position than that in which he was placed by the order 
under review. 


In respect of the assessment for the year 1932-33, the assessee claimed an exemption under section 
4 (3) (f) of the Income-tax Act.: The matter was finally decided by the Privy Council in favour of 
the assessee. Meanwhile, during the pendency of the appeal to the Privy Council assessments 
continued to he made in respect of the same property till 1938-39 disallowing the claim for an exemp- 
tion and they not having been appealed against, became final before the decision of the Privy 
Council. After the Privy Council allowed the claim of the assessee in respect of 1932-93 the 
assessee applied to the Commissioner under section 33 of the Income-tax Act to re-open the 
assessments for those years and to quash the assessments as they had become a nullity in view of 
the Privy Counci! decision holding that the assessee’s property was exempt from taxation by 
virtue of section 4 (3) (i) of the Act. It was rejected by the Commissioner. On a case being 
stated on the direction of the High Court, ; 


Hald : The assessments were duly made by the Income-tax officer in the exercise or his duty 
and could not be said to be a nullity merely on the ground that if they had been challenged in due 
time they might have been set aside. e 

The assessee was not entitled to claim a right to general relief under section 33. 


The reference was incompetent from the outset as the order of the Commissioner on the assessee’s 
application under section gg was not prejudicial to the assessee in the scnse that after the order 
it was in a worse position than hefore the order was made. 








*Privy Council Appeal No. 89 of 1946. 14th October, 1947. 
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J. M. Tucker, K.C. and B. Sen for Appellant. 
C. L. King, K.C. and R. K. Handoo for Respondent. 
Their Lordships’ Judgment was delivered by 


Lorp Simonps.—This appeal is brought from a judgment of the High Court 
of Judicature at Lahore dated 23rd March, 1944 which was delivered on a reference 
made by the Gommissioner of Income-tax, West Punjab, N.W.F. and Delhi Pro- 
vinces under section 66 (3), Income-tax Act (XI of 1922) pursuant to a mandamus’ 
issued by the same Court on grd April, 1941. The appeal raises somewhat com- 
plicated questions of procedural and substantive law and it is necessary to state 
the facts-at some length. The respondents, the Tribune Trust, which will generally 
be referred to as “the respondents”, was created by one Sardar Dayal Singh in 
the year 1898 and it appears to have been assessed to, and to have paid, income- 
tax on the income profits or gains of its property, from the year 1917-18 to the year 
1931-32. But in respect of its assessment for the year 1932-33 it raised an objec- 
tion on the ground that it was exempt from taxation by virtue of section 4 (3) 
(i), Income-tax Act already mentioned, which provides, 


“ This Act shall not apply to the following classes of income :—(i) any income derived from 
property held under trust or other legal obligation wholly for religious or charitable purposes a 


; This claim led to a reference to the High Court of Judicature at Lahore under 
section 66 of the Act. ‘That Court, on 4th June, 1935, held, contrary to the con- 
.. «tention of the respondent that its income was not exempt from tax. The respondent 
`“ appealed to His Majesty in Council, and this Board, after referring the matter 
back to the Commissioner for further findings of fact, on 19th June, 1939, reversed 
the judgment of the High Court and held that the income, in respect of which the 
respondent had been assessed for the year in question, was exempt from tax. Their 
Lordships’ decision is reported in Tribune Press Trustees, Lahore v. Income-tax 
Commtsstoner?. l 
The assessments of the respondent’s income for the years subsequent to 1932-33 
were held in abeyance pending the judgment of the High Court in the matter of 
the assessment for that year, but after its judgment in June, 1935, assessments 
were completed in accordance therewith and payments were duly made by the 
respondent in respect of the assessments for the years 1933-34, 1934-35, 1935-36, 
1936-37, 1937-38, 1938-39, and also in respect of supplementary assessments for 
the years 1931-32 and 1936-37. 


The history of these assessments is briefly as follows :— 


1931-32.—A supplementary assessment was made under section 23 (4) read 
with section 34 of the Act on 14th November, 1936. An appeal to the Assistant 
Commissioner was dismissed as no appeal from an order under section 23 (4) 
was then competent, and an application to the Commissioner under section 33. 
was also rejected. 


1933-34 and 1934-35.—Orders of assessment were passed under section 23 (3) 
on 4th of September, 1935. The respondent NI to the Assistant Commissioner 
under section 31 and its appeals were rejected on 31st August, 1936. No further 
action was taken by the respondent. 

1935-36.—The assessment was made under section 23 (3) on 27th January, 
1936. No appeal was filed. 

1936-37.—TLhe assessment was made under section 23 (3) on 11th November, 
1937. An appeal was rejected by the Assistant Commissioner on 14th May, 1938. 
No further action was taken by the respondent. 


1937-38.—The assessment was made under section 23 (3) on 26th January, 
1938. No appeal was filed. 

1938-39.—The assessment was made under section 23 (3) on 26th October, 
1938. No appeal was filed. 





1. (1939) 2 MLL.J. 444: L.R. 66 LA. 241: I.L.R. 1939 Lah. 445 (P.G). 
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The relevant dates of the different stages of these assessments are tabulated 
below :— 


Assessment year. Date of Assessment Date of payment. Appellate order dismis- 

. Order. sng appeal. 

1931-32 supplementary 24—11 1—36 22— 1—37 22—J—37 

1933-34 - 4— 9—35 21—10—35 31—8—36 

1934-3 ee ol 4— 9—3 2I—10—35 31—3—36 

1935-3 ee 27—1I—3 4— I—37 .. 

1930-37 T 11— 9—37 4—10—37 14—5—38 

1936-37 supplementary 26—10—38 $—12—38 a 

1937-38 A 26— 1—38 26— 3--38 oe 

1938-39 zs 26—10—38 7— 1—38 se 


It is not disputed that all these assessments had been made and had become 
final and conclusive before this Board gave its decision in respect of the assessment 
for the year 1932-33. On goth August, 1939, the respondent wrote to the Commis- 
sioner of Income-tax, the present appellant, submitting that in view of this deci- 
-sion of the Board all the assessments above mentioned should be cancelled. The 
material part of his letter is as follows :— 

“ In this connection I have further to submit that in view of the same order vur assessment for 
the years referred above should also stand cancelled. You will, therefore, very kindly review those 
orders and grant us the refund due to us. All these assessments with the exception of supplementary 
-one made under section 34 for the year 1931-92, relate to the years subsequent to the vear for which 
our appeal has been accepted by the Privy Council. The supplementary assessment for the year 
1931-32 was also made after the year 1932-33 and as such that too was illegal and has to he set 
aside. For your convenience I have prepared a statement showing the refund due tous for the 
remaining years.” 

This letter was followed by a letter dated 25th October, 1939, from the res- 

ondent’s advocate in which he.requested that the appellant would treat the earlier 
- letter “ as a joint petition under section 33, Income-tax Act” and praying that the 
assessments in question might be quashed. 


At this stage it is relevant to note precisely what course the Commissioner took : 
for some argument has been founded upon it. He appears to have treated it asa 
matter of course that his consideration of the matter should be invoked under 
section 33 and he made an order, so describing it, on 23rd November, 1939, in the 
following terms :— 

“In accordance with the recent decision of the Privy Council a refund has heen granted to 
the assessees in respect of their assessment for the year 1932-33. The present peution relates to the 
assessments for 1931-32 (supplementary), 1933-34, 1934-35, 1935-30, 1937-38 and 193° 39. It 
was open to the assessees to keep those assessments alive by having them included in the reference 
to the Privy Council. Ag they did not do so, I can see no reason for re-opening the assessments at 


this stage.” 

Their Lordships will ata later stage comment on the terms of this order. 
Disappointed by this failure, the respondent on 22nd January, 1940, filed seven 
petitions (one in sia ‘sa of, each asssessment) to the appellant praying him 
to state a case and refer it to the High Court at Lahore under section 66 (2) 
of the Act on two questions of law which were said to arise under the said order. 
These questions were in substance (1) whether the assessments in question 
should not have been quashed under section 33 of the Act in view of the decision 
of the Privy Council in regard to the 1932-33 assessment and (2) whether the order 
of 23rd November, 1939, refusing to re-open the assessments was legally 
correct. On gth April, 1940, the Commissioner dismissed these petitions declining 
to state a case as in his opinion there was no question of law arising which was 
a proper subject for reference under the section. To this aspect of the case their 
Lordships will later recur. 


The respondent then moved the High Court by seven separate applications 
(one in respect of each asessment) praying that the Commissioner might be required 
under section 66 (3) of the Act to state a case on certain questions which were 
alleged to arise out of his said order of 23rd November, 1939. On 3rd April, 
1941, the High Court acceded to these applications and directed the Commis- 
sioner to state a case for reference under section 66 upon the following questions 
which it thys reformulated :— 


|| 
. 


IT] -GOMMR, OF INCOME-TAX, WEST PUNJAB 8. TRIBUNE TRUST, LAHORE (P.c.). 17 


“ (A) Whether there were any remedies open to the assessee by which he could have kep 
the assessments alive for the purposes of demanding a refund under section 33 ? , 


(B) Whether the matter of the assessability of the assessee was not res judicata by reason of the 
Privy Council decision... . ? 

(C) Whether, in view of the matter between the parties being assessability of the assessce 
assessments made su uent to the year 1932-33 are not wlira vires and therefore no assessment in 
the eye of the law at all?” 

Pursuant to this direction the Commissioner on rst April, 1943, stated a case 
and in effect gave his opinion upon the several questions as follows :—(A) Yes; 
(B) Not as regards any assessment except that for the year 1932-33 ; (C) the assess- 
ments were not ultra vires. He also A some further observations upon the gues- 
tion whether in the circumstances of the case a reference lay, and made a prelimi-, 
nary submission that it did not lie. The reference was duly heard by the age 
Court and on grd March, 1944, judgment was delivered by Din Mohammad, J., 
with whom Sale, J., agreed. It is significant of the difficulties of the case that 
once more the questions were formulated and were re-stated in the following form : 

“ (1) Whether the assessments made subsequent to the years 1932-33 including the supple- 


mentary assessment for the year 1931-92 were a nullity in view of the decision of their Lordships 
‘of the Privy Council... .. : 


(2) Whether the Commissioner of Income-tax acted improperly in refusing 10 exercise the 
discretion vested in him to cancel the said assessments and to order the repayment of the sums received 
from the assessees on account of those assessments ? 

(3) Whether the assessees could be denied the relief claimed by them under section 33, Income- 
tax Act, on any valid ground ?” 

The High Court rejected the preliminary submission of the Commissioner 
holding that its own previous decision on this matter could not be questioned and 
upon the questions as restated in the case held in favour of respondent (1) that the 
assessments in question were a nullity, /2) that the Commissioner had acted impro- 
perly in refusing to exercise the discretion referred to and (3) that the respondent 
could not be denied the relief claimed by him under section 33 on any valid ground. 
From this decision the present appeal has been brought. 


Reference must now be made to the relevant sections of the Income-tax Act 
and, while, strictly, the only matters of appeal are the questions as finally settled 
in the case stated, it will not be found possible to avoid reference to the jurisdictional 
point which formed the subject of the earlier decision, of the High Court. So closely 


t 


interlocked are the procedural and substantive law of income-tax. 4 


The incidence of income-tax in India is governed by the Indian Income-tax 
Act, 1922, as subsequently amended. Chapter I, consisting of sections 3 and 4, 
is headed “ Charge of Income-tax ” and section 4, which by sub-section (1) enacts 
that, save as thereinafter provided, the Act shall apply to all income, profits or gains 
as therein defined, by sub-section (3) makes the provision for exemption which 
has already been set out earlier in this judgment. The exemptions are numerous 
and include “ Agricultural income ” which is elaborately defined in section 2 (1). 


Chapter ITI consisting of sections 6 to 17 inclusive is headed “ Taxable income ” 
and defines the heads gk doe profits and gains which are chargeable to tax 
and by whom the tax shall be paid. The respondent attached some importance 
to the fact that in contradistinction to the language of section 4 (3), sections 14 
and 15, which also confer exemption, open with the words ‘‘ The tax shall not 
be payable”. In their Lordships’ opinion the difference in language does not 
create a different legal result. 


Chapter IV, headed ‘‘ Deductions and Assessments ” and consisting of sec- 
tions 18 to 39 inclusive, deals elaborately with these two subjects. It prescribes 
in detail the duties of the income-tax authorities and the obligations and rights 
of the assessee and in particular by section 30 defines the right of appeal to the 
Assistant ‘Commissioner against an assessment and the limit of time within which 
an appeal may be brought, and by section 31 defines the powers and duties of the 
Assistant Commissioner upon the hearing of an appeal. This section contains 
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a proviso that the Assistant Commissioner shall not enhance an assessment unless 
the appellant has had a reasonable opportunity of showing cause against such an 
enhancement. Section.32 provides that any assessee objecting to an order passed 
by an Assistant Commissioner under section 28 or to an order enhancing his assess- 
ment under sub-section (3) of section 31 may appeal to the Commissioner within 
30 days of the date on which he was served with notice of such order. This sec- 
tion provides by sub-section (3) that in disposing of the appeal the Commissioner 
, may after giving the appellant an opportunity of being heard pass such orders 
_ thereon as he thinks fit. Their Lordships pause at this point to observe with what 
particularity the rights of the assessee in regard to appeal are defined. ‘The sec- 
tions to which reference has been made are couched in language which is apt to 
create rights and to define their limits, Then comes section 33 round which so 
much argument has ranged. 
Section 33 enacts: 


“ (1) The Commissioner may of his own motion call for the record of any proceeding under 
this Act which has been taken by any authority subordinate to him or by himself when exercising 
the powers of an Assistant Commissioner under sub-section (4) of section 5. (2) On receipt of the 
record the Commissioner may make such enquiry or cause such enquiry to be made and, subject 
to the provisions ol this Act, may pass such orders thereon as he thinks fit : Provided that he shall not 
pass any order prejudicial to an assessee without hearing him or giving him a reasonable opportunity 
of being heard.” , f 

` It is this section, as the third question in the case stated indicates, upon which 
the respondent relies as establishing a right to relief, and their Lordships will recur 
to it, observing however that in its language and in its context it appears ill-designed 
` for such a purpose. 


Sections 33-A to 39 deal with specific matters which do not require to be noticed. 
Chapter V, as its heading “ Liability in Special Cases” indicates, deals in 
sections 40 to 44 with certain special cases, as does Chapter V-A. ; 


Chapter VI deals with Recovery of Tax and Penalties and calls for no comment. 


Chapter VII headed ‘‘ Refunds ” deals in sections 48 to 50-A with that sub- 
ject. There has been considerable amendment of these sections but there has 
been no amendment which affects the matter under appeal. Upon the assumption 
which appears to be justified by the concluding words of section 48 (4) of the Amend- 
‘ing Act of (1939) that the operative provisions are contained in the Act before 
its amendment in 1939, the position in regard to refund is that, if the Assistant 
Commissioner or the Commissioner in exercise of their respective appellate powers. 
is satisfied that the amount of tax paid by an assessee for any year exceeds the amount 
with which he is properly chargeable for that year, he shall cause a refund to be 
made by the Income-tax Officer of any amount found to have been wrongly paid 
or in excess. But there is an important proviso, viz., section 48-A (3) [which 
in the Amending Act was replaced by section 48 (4)], that nothing in the section 
shall operate to validate any objection or appeal which is otherwise invalid or to 
authorise the revision of any assessment or other matter which has become final 
and conclusive or the review by any officer of a decision of his own which is sub- 
ject to appeal or revision or where any relief is specifically provided elsewhere 
in the Act, to entitle any person to any relief other or greater than that relief. 


Chapter VIII deals with offences and penalties. Chapter IK with super-tax 

‘and Chapter IX-A with certain special matters. Chapter X is headed “ Miscel- 

laneous ” and contains the important section 66 under which upon a case stated 
reference can be made to the High Court. 


This section 66 provides (1) that if in the course of any assessment under the 
Act or any proceeding in connection therewith other than a proceeding under 
Chapter VIII a question of law arises, the Commissioner may either on his own 
motion or on reference from any Jncome-tax authority subordinate to him draw 
up a statement of the case and refer it with his own opinion thereon to the High 
Court ; (2) that within 60 days of the date on which he is served with notice of 
an order under section 31 or section 32 or of an order under section 33 enhancing 


t 
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an assessment or otherwise’ prejudicial to him the assessee, in respect of whom the 
order or decision was passed, may by application as therein mentioned require 
the Commissioner to refer to the High Court any question of law arising out of 
such order or decision and the Commissioner shall within 60 days of the receipt . 
of such application draw up a statement of the case and refer it with his own opinion 
thereon to the High Court: Provided that a reference shall be from an order 
under section 33 only on a question of law arising out of that order itself and not 
on a question of law arising out of a previous order under section 31, or section 32 
revised by the order under section 33. It is further provided by section 66 (3) 
that, if the Commissioner refuses to state a case on the ground that no question of 
law arises, the assessee may apply to the High Court which may require the Com- 
missioner to state a case and refer it. It is this jurisdiction which, as already stated, 
has been successfully invoked in this case. 


Finally it is necessary only to refer to section 67 of the Act which provides 
that no suit shall be brought in any Civil Court to set aside or modify any assess- 
ment made under this Act and no prosecution, suit or other proceeding shall lie 
against any Government officer for anything in good faith done or intended to 
be done under the Act. 


Having thus briefly reviewed the relevant sections of the Act under whicht he 
respondent was in fact aassessed to income-tax and paid it their Lordships return 
to the questions in the case stated. 


The first, and perhaps the most important, question, is whether the assessments 
were a *“ nullity ”. This is the word ultimately chosen to express the legal concept 
upon which the respondent founds its claim to relief. Their Lordships fnd some 
difficulty in understanding what is meant by the word in its present context. 
The assessments were duly made, as they were bound to be made, by the 
Income-tax officer in the proper exercise of his duty. If this Board had 
otherwise decided the appeal which came before it in 1939, they would have 
stood unquestionable and unquestioned. It does not appear to their Lordships 
that they were a “ nullity ” in any other sense than that if they had been challenged 
in due time they might have been set aside." But the same thing is true of every 
assessment which is open to successful challenge and it is just because convenience 
of administration demands that the validity of an assessment shall be tested in a 
particular way, that the Income-tax Act provides that way and at the same time 
enacts by section 67 that it shall be tested in no other way. Their Lordships in the 
course of reviewing the Act observed upon the language of the section conferring the 
exemption now in question. They would repeat that they do not find in it any 
justification for the view that an assessment, which may ultimately be held to be in- 
valid in that it does not give effect to the provision for exemption, is thereby render- 
eda “nullity”. In coming to this conclusion they find strong support in the recent 
decision of this Board in Raleigh Investment Co., Ltd. v. Governor-General in Council}. 

Their Lordships then must answer the first question by saying that the assess- 
ments were not a nullity. 


It is then upon the footing that there were assessments validly made, which 
were effective until they were set aside, that the second question must be answered. 
This question does not in terms refer to section 33 of the Act, as does the third ques- 
tion. But it is the power of revision or review contained in that section upon which 
the respondent relies. It is necessary then to ask what is the “ discretion ” vested 
in the Commissioner and what is intended by the use of the word “ improper ” 
in connection with its exercise. 

Upon the first part of this question their Lordships are placed in a position 
of some embarrassment as was learned counsel for the appellant, by an admission 
which appears to have been made by or on behalf of the appellant in the High 
Court, for it seems that it was there conceded that section 33 empowered the Com- 
missioner to grant to the respondent all the relief that it claimed, to set aside all 
SSI sak NAN pa SN GEREN aan KAN aaa De, PSI 
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"assessments whether or not they had under the provisions of the Act become final 
and conclusive, and to order the refund of all sums paid, whether or not the time 
for appeal had expired. Their Lordships must not be taken as assenting to this 
view of the Commissioner’s powers, but they will, nevertheless, assume for the 
purpose of this appeal that he had such a power and will upon that assumption 
proceed to consider whether his action in refusing to exercise it in favour of the 
respondent was improper. 


Upon this part of the case the argument for the respondent, which found favour 
with the High Court, was that the refusal of the Commissioner was “ improper 
in the sense that it was contrary to equity and good conscience that money should 
be retained which ought never to have been paid. It was not very clear how far 
this argument was based on the premise, now held by their Lordships to be falla- 
cious, that the assessments were a “ nullity ”, but it can presumably be placed 
on a broad ethical basis whatever may be the true view of the assessments Upon 
this footing, then the argument must be that the assessee has a right enforceable 
against the Commissioner to require refund of tax paid by him upon grounds of 
equity and good conscience, though the assessment has been made and the tax 
received in good faith. 


Their Lordships cannot accept this argument. They have reviewed the 
Code of Income-tax law for the purpose of showing that it exhaustively defines 
the obligations and remedies of the tax-payer. It would be wholly incompatible 
with this that he should have a collateral right, necessarily vague and ill-defined, 
founded on the principles of equity and good conscience. Their Lordships are 
of opinion that the only remedies open to the tax-payer, whether in regard to appeal 
against assessment or to claim for refund, are to be found within the four corners 
of the Act. This view of his rights harmonises with the provision of section 67 
to which reference has already been made, that no suit shall be brought in any 
Civil Court to set aside or modify any assessment made under the Act. It is the 
Act which prescribes both the remedy and the manner in which it may be enforced. 


It has however as a subsidiary argument been urged on behalf of the respondent 
that it appears upon the face of the order of the Commissioner of 23rd November, 
1939, that he exercised improperly the discretion assumed to be vested in him and 
that his order should therefore be set aside. It is true that the sentence 

“It was open to the assessecs to keep these assessments alive by having them included in the 
reference to the Privy Counci! ” 
is not happily expressed, but it is sufficiently clear that what the Commissioner 
had in mind was that it was open to the assessees to. have availed themselves of the 
procedure which the law provided, including if necessary an appeal to His Majesty 
in Council and that, as they had not done so, he refused to re-open the assessments. 
This was in fact the reason and, as their Lordships think, a valid reason for the 
course that he took. Moreover their Lordships, even if they thought that the 
Commissioner had not expressed himself with sufficient clarity, could do no more 
than send the matter back to him for further consideration. They would not, 
upon so slender a ground, conclude that he had exercised his discretion improperly 
and direct him to exercise it differently. 


The third question in the case stated is 

‘Whether the assessees could he denied the relief claimed by them under section 33, Income- 
tax Act, on any valid ground ? ” 

The fallacy implicit in this question has been made clear in the discussion of 
the first two questions. It assumes that section 33 creates a right in the assessee. 
In their Lordships’ opinion it creates no such right. On behalf of the respondent - 
the well-known principle which was discussed in Juljus v. Bishop of Oxford? was 
invoked and it was urged that the section which opens with the words “ The Com- 
missioner may of his own motion ” imposed upon him a duty which he was bound 
a ee 
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to perform upon the application of an assessee. It is possible that there might 
be a context in which words so inapt for that purpose would create a duty. But 
in the present case there is no such context. On the contrary section 33 follows 
upon a number of sections which determine the rights of the assessee and is itself, 
as its language clearly indicates, intended to provide administrative machinery 
by which a higher executive officer may review the acts of his subordinates and 
take the necessary action upon such review. It appears that as a matter of con- 
venience a practice has grown up under which the Commissioner has been invited 
to act “ of his own motion ” under the section and where this occurs a certain degree 
of formality has been adopted. But the language of the section does not support 
the contention, which lies at the root of the third question and is vital to the res- 
pondent’s case, that it affords a claim to relief. As has been already pointed out, 
appropriate relief is specifically given by other sections ; it is not possible to inter 
pret section 33 as conferring general relief. 


Their Lordships therefore can only answer the third i eta by saying that 
it is wholly misconceived and that, if the respondent claimed relief under section 33 


his claim was rightly rejected. 


Their Lordships have felt much doubt whether they should refer to the pro- 
cedural point which arises under sections 33 and 66 (2), t.e., whether, where the 
Commissioner acting under section 33 makes an order refusing to set aside an assess- 
ment, his order is “ otherwise prejudicial” to the assessee, so that the latter can 
under section 66 (2) require him to refer any question of law arising from such 
order to the High Court. This question was raised before the High Court at an 
earlier stage in these proceedings and the decision of that Court was not appealed. 
On the present appeal the learned counsel for the appellant has placed in the fore- 
front of his case the contention that there was no order by the Commissioner prejudicial 
to the assessee out of which any of the questions of law decided by the High Court 
could be said to have arisen. From this the conclusion is drawn that there was 
no jurisdiction in the High Court to entertain the reference. Having decided 
this case on the merits adversely to the respondent so that in any case they must 
humbly advise His Majesty that this appeal should be allowed, their Lordships 

hink it is not strictly necessary to decide the point. But having heard argument 
upon it and considered the conflicting decisions in the Courts of India they have 
come to a clear conclusion which they think it right to express. It appears to them 
that an order made by the Commissioner under section 33 can only be said to be 
prejudicial to the assessee when he is, as a result of it, in a different and worse posi- 
tion than that in which he was placed by the order under review. If the assessee 
has a complaint against any assessment or order made by a subordinate officer, 
he has the appropriate and specific remedy which the Act provides. The Commis- 
sioner may act under section 33 with or without the invitation of the assessee ; if he 
does so without invitation, it is clear that, if he does nothing to worsen the position 
of the assessee, the latter can acquire no right ; the review may be a purely depart- 
mental matter of which the assessee knows nothing. If on the other hand the 
Commissioner acts at the invitation of the assessee and again does nothing to worsen 
his position, there is no justification for giving him a new right of appeal. He 
has a specific right of appeal against the assessment or order of the subordinate 
officer, which is subject to its own time limit. ‘That he cannot enlarge by taking 
a course which is on his part purely voluntary. This view of the section is con- 
firmed by the exception. For it is proper that, where the Commissioner does 
make an order which worsens the position of the assessee, the latter should have a 
ce against that order he has no other right, It is further con- 
66 (2) which limits a reference from an order under 
section 33 to cases where the question of law arises out of that order itself and 
excludes it where the question of law arises out of a previous order under section 31 
2 which is revised under section 33. In the case in which a reference 
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of appeal ; in the case in which it is excluded, the point of law was one that could 
have been appealed under the appropriate section. 


For these reasons their Lordships are of opinion that a reference does not 
lie from an order under section 33 unless that order is prejudicial to the assessee 
in the sense that he is in a worse position than before the order was made. Apply- 
ing that principle to the present case their Lordships are of opinion that, as the 
Commissioner did not enhance the assessments made upon the respondent or other- 
wise alter his position for the worse, the reference was from the outset incompetent. 
They would only add that the respondent could not make an otherwise incompetent 
reference competent by adducing a reason for setting aside the assessment which 
was not available to it at the date of the assessment. For the reasons above stated 
their Lordships are of opinion that this appeal must be allowed and the judgment 
of the High Court of Judicature at Lahore of 23rd March, 1944, set aside and they 
will humbly advise His Majesty accordingly. In the special circumstances of 
this case they think it right to order that the parties should bear their own costs 
of this appeal and of all the proceedings in the High Court. 


Solicitor for Appellant: The Solicitor, India Office. 
Solicitors for Respondent : Douglas Grant and Dold. 
VS. Appeal allowed. 


[PRIVY COUNCIL. |] ' 
(On appeal from the High Court of Judicature at Madras?.) 


PRESENT :—Lorp SIMONDS, LORD MORTON or HENRYTON AND SIR MADHAVAN 
Nam 


Sri Kakulam Subrahmanyam and another .. Appellants* 
D. 
Kurra Subba Rao .. Respondent. 

Transfer of Property Act (IV of 1882), section 53-A—* The transferor ”—Refers to peison who contracts 
by writing signed by him or on his behalf—Minor on behalf of whom mother and guardian enters into contract 
of sale—Minor is “ the transferor” for purposes of section 53-A. i 

The words “ the transferor ” in section 53-A refer back to the person who ““ contracts to transfer 
for consideration any immoveable property by writing signed by him or on his behalf.” 

As the act of the mother and guardian of a minor in entering into a contract of sale of the im- 
moveable properties of the minor to discharge his father’s debts is an act on behalf of the minor, 
the latter is the person who most aptly answers the description of “the transferor” in section 
58-A of the Transfer of Property Act and he would be debarred from enforcing against the tran- 


eree any right in respect of the property of which the transferee is in possession, other than a right 
expressly provided by the terms of the contract of sale. 


Subrahmanyam v. Subba Rao, (1944) 1 M.L.J. 147 : I-L.R. (1944) Mad. 749, reversed. 
C. S. Rewcastle, K.C. and Phineas Quass for Appellants. 

Sir Herbert Cunliffe, K.C. and P. V. Subba Rao for Respondent. 

Their Lordships’ Judgment was delivered by 


Lorp Morton or Henryron.—This is an appeal from a judgment of the 
High Court of Judicature at Madras dated 22nd November’, 1943, affirming the 
judgment of the District Judge of Guntur dated 2oth April, 1942, who had allowed 
the respondent’s appeal from the judgment of the Subordinate Judge of Bapatla, 
dated gist July, 1939. 


Leave to appeal to His Majesty in Council was given by the High Court of 
Judicature at Madras on the ground that the case involved a substantial question 
of law as to the true construction of section 53-A of the Transfer of Property Act. 


That section is in the following terms : 





* P, C. Appeal No. 31 of 1946. 26th February, 1948. 
1. (1944) 1 M.L.J. 147 : L.L.R. (1944) Mad. 749. 
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~ “53-A. Part performance.—Where any person contracts to transfer for consideration auy 
immoveable property by writing signed by him or on his behalf from which the terms necessary to 
constitute the transfer can be ascertained with reasonable certainty, 

and the transferee has, in part odin pa of the contract, taken possession of the pro or any 
part thereof, or the transferee, being already in possession, continues in possession in part ormance 
of the contract and has done some act in furtherance of the contract and the transferee has performed 
or is willing to perform his part of the contract, 


then, notwithstanding that the contract, though required to be registered has not been registered, 
or, where there is no instrument of transfer, that the transfer has not been completed in the manner 
prescribed therefor by the law for the time being in force, the transferor or any person claiming under 
him shall be debarred from enforcing against the transferee and persons claiming under him any 
right in respect of the property of which the transferee has taken or continued in possession, other 
than a right expressly provided by the terms of the contract : 


Provided that nothing in the section shall affect the rights of a transferee for consideration who 
has no notice of the contract or of the part performance thereof.” 

The facts giving rise to this appeal are not now in dispute, having regard to 
the findings of the courts in India. The respondent and his father constituted 
a Hindu joint family. The respondent’s father died on 4th October, 1935, leaving 
him surviving his widow and the respondent, who was then and is still a minor. 


Prior to his death the respondent’s father had incurred certain debts, including 
a debt of Rs. 16,000 owing to the appellants and secured by two promissory notes 
and debt of Rs. 1,200 owing to one Ramayya and secured by a mortgage. By an 
agreement in writing, dated 29th November, 1935, the respondent “ being minor 
by guardian and mother Manikyamma’’, to quote the words of the agree- 
ment, agreed to sell the lands in suit to the appellants for Rs. 17,200. The purchase 
price was to be applied as to Rs. 16,000 in discharging the promissory notes and 
as to Rs. 1,200 in discharging the mortgage debt owing to Ramayya. The contract 
provided that a sale deed was to be executed, registered and delivered to the appel- 
lants, at their expense and upon their request. 


The appellants duly paid off the mortgage debt of Rs. 1,200 and in December, 
1935, they were let into possession of the lands contracted to be sold, but no sale 
eed was ever executed or registered. On roth September, 1938, the respondent 
commenced the present suit by his mother and next friend Manikyamma, claiming 
possession of the lands contracted to be sold and mesne profits. The propriety 
of the contract of sale was challenged before the Subordinate Judge, but, to quote 

the judgment of the High Court, i 
“ The Courts below have found and the finding has not been challenged before us, that the 


plaintifi’s father had left a large amount of debts which could not have been discharged from the 
income of the family properties and that it was necessary and beneficial to sell some of them for the 


purpose.” 

The Subordinate Judge held, inter alta, that section 53-A Sf the Transfer of 
Property Act protected the appellants and dismissed the suit. His decision was 
reversed by the District Judge of Guntur, who made an order for possession in favour 
of the respondent, subject to his paying to the appellants Rs. 17,200 with interest 
from the date of suit. An appeal by the present appellants to the High Court of 
Judicature at Madras was dismissed. 


Their Lordships entertain no doubt that it was within the powers of the mother 
as guardian to enter into the contract of sale of 29th November, 1935, on behalf 
of the respondent for the purpose of discharging his father’s debts, and that if the 
sale had been completed by the execution and registration of a deed of sale, the 
respondent would have been bound under Hindu law. As the sale was not so 
completed, it is conceded by counsel for the appellants that the present appeal 
must fail unless the appellants are entitled to the protection afforded by section 53-A 
of the Transfer of Property Act. They are entitled to that protection if, but only if, 
the respondent comes within the words “ the transferor or any person claiming 
under him”. If he does, the section bars him from obtaining the relief claimed 
by him in the present suit and the appeal must succeed. If he does not, the order 
for possession made in his favour was right and the appeal must be dismissed, 
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Their Lordships think it is clear that the words “the transferor” refer back 
to the person who “ contracts to transfer for consideration any immoveable pro- 
perty by writing signed by him or on his behalf.” Counsel for the respondent 
rely upon section 11 of the Indian Contract Act which is as follows : ` 

“ Every person is competent to contract who is of the age of majority according to the law to 

which he is subject, and who is of sound mind, and is not disqualified from contracting by any law 
to which he is subject.” 
They submit that, having regard to that section and to the decision of their Lord- 
ships’ Board in Mohort Bibee v. Dharmodas Ghose, a minor cannot be a person who 
contracts. It is clear that, if the mother and guardian had taken no part at all 
in the transaction, the respondent could not have entered into a valid contract 
to sell the land in suit to the appellants, but it is equally clear that such a contract 
could and did come into existence in the present case, and the question for decision 
is—was the person who contracted, within the meaning of section 53-A, the res- 
pondent or his mother ? 


The position of a guardian under the Hindu law was considered by their Lord- 
ships’ Board in the case of Hanoomanpersaud Panday v. Mussumat Babooee Munraj 
Koonwaree?, and the following passage is to be found at page 412 : 

“They consider that the acts of the Ranee cannot be reasonably viewed otherwise than as acts 
done on behalf of another, whatever description she gave to herself, or others have to her.” 

Thus the act of the mother and guardian in entering into the contract of sale 
in the present case was an act done on behalf of the minor appellant. The position 
of the minor under such a contract is discussed in the following passage, with which 
their Lordships agree, in Pollack and Mulla’s Indian Contract and Specific Relief 
Acts, 7th Edition, p. 70: i 

“A minor’s agreement being now decided to be void, it is clear that there is no agreement to be 

ecifically enforced ; and it 1s unne to refer to former decisions and distinctions, following 
English authorities which are applicable only on the view now overruled by the Privy Council.” 
The learned authors are here referring to the decision in the case of Mohori Bibee 
v. Dharmodas Ghose} already cited. ‘They continue : 

“It is, however, different with regard to contracts entered into on behalf of a minor by his dian 

or by a manager of his estate. In such a case it has been held by the High Courts of India, in a case 
which arose subsequent to the governing decision of the Privy Council, that the contract can be 
specifically enforced by or against the minor, if the contract is one which it is within the competence 
of the guardian to enter into on his behalf so as to bind him by it, and, further if it is for the benefit of 
the minor. But if either of these two conditions is wanting, the contract cannot be specifically 
enforced at all.” 
In the present case neither of the two conditions mentioned is wanting, having 
regard to the findings in the Courts in India. It would appear, therefore, that 
the contract in the present case was binding upon the respondent from the time 
when it was executed. If the sale had been completed by a transfer, the transfer 
would have been’ a transfer of property of which the respondent, not his mother, 
was owner. Ifan action had been DEE for specific performance of the contract, 
it would have been brought by or against the respondent and not by or against 
his mother. 

Having regard to all the circumstances, their Lordships are of opinion that 
the respondent is the person who most aptly answers the description of “ the trans- 
feror ” in the sense in which these words are used in section 53-A. It follows that 
he is debarred by the section from obtaining the relief claimed by him in the present 
action, which was rightly dismissed by the Subordinate Judge. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal should be allowed and the Order of the Subordinate Judge restored. The 
respondent must pay the appellants’ costs of this appeal and of the proceedings 
in India. 

Solicitors for the Appellants : Douglas Grant & Co. 

Solicitors for the Respondent : T. L. Wilson @ Co. 


V.S. EEEE Appeal allowed. 


I. (1903) L.R. go I.A. 114: LL.R. 30 Cal. 2. (1856) 6 M.L.A. 393. 
339 (P.G.). 
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[PRIVY COUNCIL. ] 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT-:—Lorp Normanp, Lorp MaAcDERMOTT AND SIR Joun BEAUMONT. 
Pethu' Reddiar and others .. Appellants* 
v. 
Rajambu Ammal .. Respondent, 


Civil Procedure Code (V of 1908), section 110—Applicabilitp—High Court decreeing suit setting asids 
Jourteen sales and a power of attorney—Leave to appeal to the Privy Council granted to three vendces only as regards 
the sales in their favour—Value of the subject of the suit and that of properties in dispute in appeal in the 
aggregate exceeding Rs. 10,000—Granting of leave, if proper. 

The ‘High Court decreed a suit setting aside fourteen sales and a power of attorney and granted 
leave to appeal to the Privy Council to three of the vendees only as regards the sales in their favour. 
The value of the subject of the suit in the Court of the first instance was upwards of Rs. 10,000 
a the value of all the properties in dispute on appeal to the Board exceeded, in the aggregate 

sum, 

"On a preliminary objection that the High Court had no power to grant leave having regard 
to the terms of section 110, Civil Procedure Code, for the purposes of which the case of each appellant 
must be regarded separately, 


Held, pegativing the objection, the case was not one of an appeal Involving several appellants 
each of whom sued or was sued in respect of some distinct or unrelated cause of action and it was 
unnecessary to consider the applicability of section 110, Civil Procedure Code and on the facts of 
the appeal there was but one “ matter in dispute,” and the mere circumstance of a plurality of appel- 
lants cannot make it otherwise. 


S. P. Khambatia, K.C. and Phineas Quass (for Dingle Foot) for Appellants, 
H. J. Umrigar for Respondent. 
Their Lordships’ Judgment was delivered by 


Loro MacDeErmorr.—The litigation from which this appeal arises was com- 
menced on 20th April, 1932, by one Somasundara Reddiar against some 18 
defendants for the purpose of setting aside a power of atorney and 14 sale deeds 
all of which had been executed by Somasundara, the plaintiff, in favour of one 
or other of the defendants. The power of attorney was dated azst September, 
1931. The sale deeds were executed on various dates ranging from 16th November, 
1931 to 5th March, 1932. Somasundara sued as a person of unsound mind and 
a pauper, by his wife and next friend Rajambu Ammal, the present respondent, 
whom he had married in 1927 when he was about 17 years old. The relief 
sought was that all the documents mentioned should be set aside and possession 
given of the properties the subject of the sale-deeds. ‘In their substance the 
grounds of this claim were (1) that Somasundara was not of sound mind within the 
meaning of section 12 of the Indian Contract Act, 1872, at the dates of the tran- 
sactions in question, and (2) that those transactions had all been induced by 
undue influence, as defined in section 16 of the said Act, on the part of the defen- 
dants or some of them. 


The suit thus started ran an involved and tedious course, the details of which 
need not now be recounted at length. The following summary of the proceedings 
leading to the appeal to the Board will suffice for present purposes. In 1936, Soma- 
sundara died and his widow, the respondent, was substituted as plaintiff as her 
husband’s legal representative. On 25th February, 1941, the Subordinate Judge 
of Trichinopoly dismissed the suit save in respect of three of the said sale deeds which 
he set aside, apparently on the ground of lack of consideration. He held that 
the pleas of unsoundness of mind and undue influence had not been established. 
In reaching this conclusion he disregarded the testimony of two doctors produced 
as witnesses in support of the claim (and who had not been examined before him) 
as being “ perfectly worthless and completely biased”. The defendants whose 
sale deeds had been set aside did not appeal from this decision. But the plaintiff 
did and her appeal was allowed by the High Court of Judicature at Madras on 28th 





*P, C. Appeal No. 35 of 1946. l and March, 1948. 
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April, 1944. The Court (Krishnaswami Ayyangar and Somayya, JJ.,) held that 
Somasundara had not the requisite capacity to contract as laid down in section 12 
of the Contract Act and that his “ helpless state and weak mind were taken advantage 
of by unscrupulous persons.” It decreed accordingly that the power -of attorney 
and the II sale deeds which had been upheld by the Subordinate Judge be set 
aside, that the plaintiff be put into possession and that the question of mesne profits 
be determined under Order XX, Rule 12 of the Civil Procedure Code. On 15th 
December, 1944, the High Court granted leave to three of the defendants, the present 
appellants, to appeal to His Majesty in Council. The position, as the matter now 
comes before their Lordships, therefore, is that all the 15 transactions impugned in 
this suit have been set aside and of these only four—the sale deeds in which the 
appellants were concerned as transferees—are the subject of the present appeal. 
Particulars of these four are as follows : 


Transferee. Date. Considerationas stated. Exhibit No. 
1st Named Appellant ..  16—11—1931 Rs. 3,000 XIV 
Do. Do. Ja 22— I—Ig32 Rs. 100 KIK 
and Do. Do. .. 8 — I—1932 Rs. 250 XXIII 
srd Do. Do. à .. IG I—1932 Rs. 4,000 XX 


On the appeal coming on for hearing counsel for the respondent submitted, as a 

reliminary point, that the High Court had not power to grant leave to gl 
having regard to the terms of section 110 of the Code of Civil Procedure. e 
material part of this section reads thus : 


“In each of the cases mentioned in clauses (a) and (b) of section 109, the amount or value 
of the subject-matter of the suit in the Court of first instance must be 10,000 rupees or upwards, and 
the amount or value of the matter in dispute on appeal to His Majesty in Council must be the same 
sum or upwards, or the decree or final order must involve, directly or indirectly, some claim or question 
to, or respecting. property of like amount or value.” 


It was not disputed that the value of the subject-matter of the suit in the 
Court of first instance was upwards of Rs. 10,000 or that the value of all the 
properties in dispute on appeal to the Board exceeded, in the aggregate this 
sum. But it was urged that, for the purposes of section 110, the case of each 
appellant must be regarded separately and that, when this was done the value of 
each matter in dispute on appeal to His Majesty in Council was less than Rs. 
10,000. It was assumed that the property alleged to have been transferred to each 
of the three appellants was below this figure in value at all material times and, 
accordingly, the net question for determination was whether or not the values of the 
properties comprised in the sale deeds, the subject of this appeal, could be aggre- 
gated for the purposes of this section. The High Court held in favour of aggregation. 
and certified on that basis, distinguishing the decision in Vaithilinga Mudaliar v. 
Somasundaram Chettiar!, and other cases said to have followed it. In the opinion of 
their Lordships the High Court was clearly right in the view it took. This was not 
the case of an appeal involving several appellants each of whom sued or was sued in 
respect of some distinct or unrelated cause of action, and it is unnecessary to con- 
sider the applicability of section 110 to appeals of that kind. Here, the case of the 
respondent against each appellant and of each appellant against the respondent 
depended, in its substance, on the view taken of the evidence as a whole and turned 
on the same issue regarding the capacity of Somasundara. On the facts of this 
appeal there was, indeed, but one “ matter in dispute” unless the mere circum- 
stance of a plurality of appellants decrees otherwise. On the true construction 
of the section their Lordships were unable to see any ground for such refinement 
and they therefore overruled the preliminary objection. 


Turning to the merits, it is clear that the appeal hinges on a question of fact 
which must be determined on the evidence. As this has been fully reviewed in the 
Courts in India their Lordships do not find it necessary to enter upon a detailed 
examination of the documentary and oral evidence adduced by the parties. 
The lay witnesses called in support of the plaint made the case that Somasundara 


+ 
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began to lose his reason some two or years after his iage. Among these wit- 
nesses were the plaintiff and her mother who, no doubt, had an interest in the 
suit. But it may be observed in this connection, that their views as to Soma- 
sundara’s sanity had been expressed a considerable time before the earliest of the 
transactions challenged in these proceedings for, on 20th August, 1930, the plaintiff 
had caused a notice to be published in the District Gazette, Trichinopoly, warning 
all concerned that any money dealings with her husband would not be valid on 
account of his lunacy. The numerous witnesses called on behalf of the defendants 
were all lay and except for two (Nos. 23 and 24), who openly supported the plaintiff, 
they together made the case that Somasundara had always been a person of sound 
mind. In this conflict of testimony the importance of the two medical witnesses 
examined for the plaintiff need not be emphasised. Ofthese, Dr. G. R. Parasuram 
was Deputy Superintendent of the Government Mental Hospital at Madras. He 
had examined Somasundara in February, 1931, and again at the end of July and 
beginning of August, 1932. He found symptoms of dementia praecox and formed 
the conclusion on both occasions that Somasundara was not sane. On the second 
examination he observed a deterioration in appearance but found his mental condi- 
tion much as before. The second medical witness was Dr. S. P. Sarma_ the 
District Medical Officer of Trichinopoly. He had Somasundara under obser- 
vation from the 15th till the 28th July, 1932, and found him of unsound mind 
and incapable of managing his affairs. The attitude of the Subordinate Judge 
to the testimony of these witnesses has already been remarked. The High Court 
found itself unable to adopt that attitude. It saw no reason to discredit either 
of the medical witnesses and it is plain that their testimony played an important 
part in leading the High Court to reverse the decision of the Subordinate Judge. 


After a careful consideration of the evidence their Lordships are satisfied, 
beyond any question, that the view taken by the High Court was the right view 
and should be affirmed. They can see no reason to justify the strictures passed upon 
the medical testimony by the Subordinate Judge. The evidence of these witnesses 
seems to have been based on a concientious examination of the patient. Their 
competence was not in any way challenged and there is nothing in the case to 
suggest that either had any interest in the suit or bias in favour of the plaintiff. The 
strange sequence of transactions which were the subject of the era and another 
contemporaneous suit and which left Somasundara stripped of his possessions, 
and thus qualified to sue as a pauper, offers strong corroboration of the medical 
testimony and of the substance of the story told by the plaintiff. In their Lordships’ 
opinion the whole weight of the evidence supports the finding that Somasundara 
was of unsound mind throughout the relevant period. There remains for con- 
sideration a subsidiary point raised on behalf of the first-named appellant, Pethu 
Reddiar. The consideration stated in the sale deed made in his favour and dated 
16th November, 1931 (Ex. XIV), was Rs. 3,000. According to the document 
this amount was made up of five sums of Rs. 294-8-0, Rs. 195-14-0, Rs. 1,100, 
Rs. 1,150 and Rs. 259-10-0, respectively. Of these the first three were due by 
Somasundara on foot of decrees which this appellant was to discharge by payment, 
the fourth was said to be due to this appellant as surety for Somasundara on a 
promissory note, and the fifth was stated in the sale deed to be the amount of cash 
received by Somasundara. It was admitted that the first item had not been dis- 
charged, but this appellant claimed that he was entitled to recoupment in respect 
of the other sums in the event of his appeal failing and the sale deed being set aside. 
The High Court was satisfied that the decrees for Rs. 195-14-0 and Rs. 1,000 had 
been paid but was not satisfied as to the payment of the other items or that this 
appellant had paid the decrees out of his own monies. 


As the evidence stands their Lordships are of opinion that the decree 
ayments of Rs. 195-14-0 and Rs. 1,100 should be regarded as paid by this appel- 
Tans Pethu Reddiar, out of his own pocket for the benefit of Somasundara, but 
they share the doubts of the High Court as to the other payments alleged. In 
the circumstances of the present case their Lordships consider that Pethu Reddiar 
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‘will, upon complying with the orders affecting him in the suit, be entitled to be 
recouped the said sums amounting to Rs. 1,295-14-0, and no more, and that he 
should | be at liberty to take credit for such amount in the ascertainment of mesn 
profits provided he has so complied. o 


Their Lordships will therefore humbly advise His Majesty that the appeal 
be dismissed and the decree of the High Court affirmed without prejudice to the 
right of Pethu Reddiar, the first-named appellant, to recoupment of the sum of 
Rs. 1,295-14-0 as aforesaid. The appellants must pay the costs of the appeal. 


Solicitors for Appellants: Douglas Grant @ Co. 
Solicitors for Respondent: T. L. Wilson & Co. 


V.S. E gi Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HAPPELL AND MR. JUSTICE GOVINDARAJACHARI. 


T. N. V. Kailasa Thevar .. Appellant* 
v. ; 
V. Ramaswami Ayyangar and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938)—Morigage decree—All mortgagors agricuiturists—Applt- 
cations by all except one to scale down the decree amount—Decree scaled down as against those who applied but 
not as against the dsfendant who did not abply—Deeree one and indivisible—Payments towards the decree by judgment- 
debtors against whom decree was scaled down—Difference between scaled down amount and payments made 
deposited by the defendant who had nat applied for scaling down—Application by him for entering up satis- 
faction and release of hypotheca—If can be ordered. 


In a suit by the mortgagee, the mortgage was held binding on all the defendants 
and while scaling down was not ordered with reference to the rst defendant (though he was 
an agriculturist) as he made no application for scaling down of the decree when the Act came into 
force, scaling down was ordered so far as the other defendants were concerned, as they had made 
the necessary applications. In the decree passed there was no specification of the different interests 
in the hypotheca of the several defendants. Thereafter applications were made by the first 
defendant for amendment of the decree under section 19 of the Madras Agriculturists’ Relief Act. It 
was dismissed as also his application for permitting him to file an application to have the decree 
scaled down as against him also. A revised final decree was passed as no payment under the prelimi- 
nary decree was made, ‘that the mortgaged property in the aforesaid preliminary decree men- 
tioned or a sufficient part thereof be sold.’ The other defendants made certain payments towards 
the decree, when it was put into execution. Then the first defendant deposited an amount equal to 
the difference between the amount of the scaled down decree against the other defendants and the 
payments made 7 them and prayed that the deposit should be accepted and full satisfaction entered 
up and the entire hypotheca released from the mortgage. 


On a question whether the first defendant was entitled to ask for those reliefs, notwithstanding 
that so far as he was concerned the decree was not scaled down under the Act, 


Held, (i) As the defendants other than the first defendant could, by payment of the scaled down 
amount, get the property freed from the burden of the mortgage on the principle of unity and indivi- 
sibility of the DoR and by the terms of the decree, and as the decree-holder could sell the 
mortgage security only for the reduced amount, there was no reason for holding that further ere- 
cution of the mortgage decree could not be resisted by the first defendant by payment of what still 
remained due out of the amount to which the decree was scaled down. 


(ii) As the decree was scaled down at the instance of all the mortgagors but one and in view 
of the restrictions imposed on the mortgagee’s rights permitting him to proceed against the mort- 
gage wed only for the scaled down amount, there was no logic in refusing to allow the remaining 
judement-debtor alone to deposit the halance due and thereby resist the execution of the mortgage 
decree for anything more than the scaled down amount. 

(uz) The first defendant was also not precluded from claiming the relief by reason of 
anything which happened in the course of the execution proceedings. 


Case-law discussed. 


Appeal against the order of the District Court of East Tanjore, dated the 5th 
July, 1947, in E.A. No. 78 of 1947 in O.S. No. 30 of 1934. 





tA, A, O, No. 328 of 1947. rath December, 1947. 
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T. V. Muthukrishna Atyar and S. Ramachandra Atyar for Appellant. 


R. Kesava Atyangar and T. K. Sundararaman for Respondents. 
The Judgment of the Court was delivered by 


Govindarajachari, J.—The appellant in the above appeal was the first defendant 
in O.S. No. 30 of 1934 on the file of the District Court, East Tanjore, at Negapatam. 
The main facts which led up to this appeal are the following : 


The first defendant for himself and on behalf of his minor brother, the 2nd 
defendant, and the guardian of defendants 3 to 7 who are the sons of a cousin of 
the 1st and 2nd defendants gave a simple mortgage over some properties to the 
plaintiffs. The mortgage was sued on and resulted in a preliminary decree, dated 
15th May, 1937 and a final decree, dated 28th January, 1938. It was held that 
the mortgage was not binding on the 2nd defendant and the decree fixed the amount 
payable by defendants 1 and 3 to 7 at Rs. 1,08,008. Defendants 3 to 7 filed 
Appeal No. 48 of 1938 in this Court contending that the mortgage was not binding 
on them and that their shares should not have been made liable. The rst defen- 
dant was also a party to this appeal. The plaintiffs appealed in A.S. No. 248 of 
1938 against the decree of the trial Court in so far as it refused them relief against 
the 2nd defendant’s share. Both the appeals were against the preliminary decree. 
The Madras Agriculturists’ Relief Act IV of 1938 came into force during the pendency 
of the appeals and petitions were filed by defendants 2 to 7 praying that the decree 
which may, be passed by the High Court may be scaled down in accordance with 
the provisions of that Act. These petitions were sent down by the High Cour} 
to the trial Court for investigation and report. The rst defendant participated 
in the investigation along with the other defendants and it was reported to the 
High Court that all the defendants were agriculturists. The High Court held that 
the mortgage was binding on the 2nd defendant and that his share also was therefore 
liable. The contention of defendants 3 to 7 that the mortgage was not binding 
on them was rejected, with the result that it was finally decided by the High Court 
that the mortgage was binding on the interests of all the mortgagors. Scaling 
down of the decree was ordered so far as defendants 2 to 7 were concerned while ` 
no scaling down was ordered with reference to the 1st defendant who made no appli- 
cation. Clause 3 of the decree of the High Court declares that the amount due 
from the end defendant as scaled down is Rs. 49,255 apart from costs. Clause 4 
contains a direction that the same amount should be paid by defendants 2 to 7 
into Court. Clause 5 provides that in default of payment as directed above, the 
other directions regarding the sale of the mortgaged properties and the payment 
to the plaintiffs of the amount due to them contained in the said decree of the lower 
Court shall apply in the case of the 2nd defendant also. This is followed by clause 6 
which states that the decree of the lower Court “ in other respects subject to the 
directions in clauses 3 and 4 above and as against the 1st defendant be, and hereby 
is confirmed.” We may add that the preliminary decree of the lower Court 
providing that in default of the payment which had been directed, the plaintiff 
na apply to the Court for a final decree for the sale of the mortgaged property 
and that on such application being made the mortgaged property or a sufficient 
part thereof shall be directed to be sold, was in no way altered by the decree passed 
by the High Court in the appeals. That is to say, there was no specification of 
the different interests in the hypotheca of the several defendants. 


The 1st defendant applied to the trial Court in I.A. No. 104 of 1942 for 
an amendment of the decree under section 19 of Madras Act IV of 1938. This 
petition was dismissed. He also applied to the High Court for the re-hearing of 
the appeals and for permitting him to file an application to have the decree scaled 
down as against him. These petitions too were dismissed. A revised final decree 
was passed by the District Court on 25th September, 1943. This merely states 
that the payment directed by the preliminary decree of the trial Court dated 15th 
May, 1937, as modified in appeal by the High Court has not been made and proceeds 
to direct “ that the mortgaged property in the aforesaid preliminary decree mentioned 
or a sufficient part thereof be sold.” 
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The decree was put into execution. There were three payments by defendants 
‘2 to 7 of Rs. 24,000, 30,000 and _18,610-12-0 on 20th January, 1947, 27th January, 
1947 and 17th February, 1947, respectively. On the 6th of March, 1947, the 
ist defendant filed E.A. No. 78 of 1947 ‘stating that the scaled down debt 
stood at Rs. 75,349-11-8 on 16th December, 1946, that as payments amounting to 
Rs. 72,610-12-0 had already been made, there was still due Rs. 3,200-1-4 and that 
making a small allowance for mistakes in calculations regarding interest or execution 
costs he was depositing along with his application Rs. 3,215 and prayed that the 
deposit should be accepted and full satisfaction of the decree should be entered up 
and the entire hypotheca released from the mortgage. This application was 
resisted by the decree-holders and the lower Court dismissed it. This appeal is 
against that order of dismissal. 


The principal point that arises for determination is whether the 1st defendant 
can have the relief prayed for notwithstanding that so far as he was concerned the 
decree stood at well over one lakh of ru representing the amount due under 
the terms of the mortgage without any caine down under the provisions of Madras 
Act IV of 1938. It has been contended by Mr. Muthukrishna Iyer, counsel for 
the appellant, relying on a series of decisions that his client cannot be denied the 
relief now sought as one of several mortgagors can pay the mortgage amount and 
redeem the entire mortgage notwithstanding that he is interested only in a portion 
of the hypotheca and that as the lesser amount has been declared payable by 
defendants 2 to 7, the 1st defendant need pay only the amount for the purpose of 
getting the entire hypotheca discharged from the mortgage. 


We must state at the very outset that in the working of the Madras Agricul- 
turists’ Relief Act alongside the provisions of the Transfer of Property Act several 
curious and novel situations have arisen for which it has not always been possible 
to find solutions which are completely and perfectly logical. 


Certain a jaka have, however, been evolved in the course of the application 
of the several provisions of the former Act in the light of which we consider that 
the question that has now arisen has to be judged. 


The first of the decisions relied on by Mr. Muthukrishna Iyer is Arunachalam 
Pillai v. Seetharam Naidu1. In that case the mortgagors were agriculturists. The 
equity of redemption had, however, been purchased at a Court auction by a non- 
agriculturist. Certain subsequent encumbrancers in respect of one of the items 
of the hypotheca were also agriculturists. In a suit on the mortgage praying for 
the recovery of Rs. 8,500, a preliminary decree for sale was passed only for the 
reduced sum of Rs. 3,050 in accordance with the provisions of the Madras Agri- 
culturists’ Relief Act against all the defendants including the Court-auction-purchaser 
of the equity of redemption. The plaintiff mortgagee appealed to the High Court 
but his appeal was dismissed and the preliminary decree for sale was upheld. The 
following passage from the judgment of the High Court states the principle on 
which the decision proceeded : 


“ When the 12th respondent purchased ihe properties in Court-auction, he took them subject 
to the burden of the appellant’s mortgage and, if the burden is by reason of the provisions of section 8 
referred to above reduced without payment, the purchase proves to that extent an advantageous 
one, and there is nothing in the Act to deprive him of the fruits of his Jucky purchase, even thou 
he is not an agriculturist. He gets the benefit of the scaling down not because the provisions of the 
Act apply to him, for obviously they do not. but because such benefit is a necessary incident of his 
purchase under the general law and the Act does not deprive him of it.” 
In Marina Ammayi v. Mirza Bakhar Beg Sahib*, the facts were slightly different but 
the same result was reached. Here again the mortgagors were agriculturists. 
Some of the items of the hypotheca had been purchased by non-agriculturists. 
The mortgagors and the purchasers obtained a preliminary decree for redemption 
before Madras Act IV of 1938 came into operation. After the Act came into force 
the mortgagors applied under section 19 and as more than twice the amount of 
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the principal had already been paid to the decree-holder full satisfaction of the 
decree as a whole was entered up. The correctness of this was questioned in the 
High Court and it was contended on behalf of the decree-holder that satisfaction 
of the decree should have been entered up only as against the mortgagors-agrl- 
culturists, and not as against the purchasers-non-agriculturists. The contention 
was rejected and it was held that redemption of the mortgage as a whole could 
not be denied and that in entering up satisfaction of the decree as a whole the 
Court would only be allowing to the agriculturist-mortgagors the full benefits 
of the Act and not necessarily benefiting the non-agriculturists-purchasers of portions 
of the hypotheca. The decision in Ramier v. Srinivasiah1, to which we shall have 
occasion to refer at some length presently was distinguished. 


Nachiappa Chettiar v. Ramachandra Reddiar® and Subramanian Chettiar v. Rama- 
chandra Reddiar® arose out of the same litigation the facts of which may be shortly 
stated. The mortgagors, defendants 1 to 4 were agriculturists. Some of the items 
of the hypotheca were purchased by defendants 5 to 8 who were non-agriculturists 
and some other items by defendants g to 12 who were agriculturists. The 13th 
defendant who was a purchaser from the gth defendant of three items was also 
an agriculturist. It is unnecessary to refer to the other defendants. A preliminary 
decree was passed on 13th September, 1937, providing that 

“ defendants 1 to 4 and 5 to 13... .do pay into Court on or before the 13th March, 

1938, or any later date upto which time for payment may be extended by the Court, the said sum 
of Rs. 1,13,836-4-10.” 
After the Act came into force defendants 1to 12 applied for amendment of the 
decree under section 19. The applications of the mortgagors (defendants 1 to 4) 
and of defendants 9 to 12 were allowed and the amount was scaled down to 
Rs. 36,000. The application of defendants 5 to 8 was rejected on the ground 
that they were not agriculturists. They appealed to this Court in Appeal 
No. 295 of 1939. The judgment in the appeal is reported in Nachiappa Chethar 
v. Ramachandra Reddiar?. Referring to defendants 5 to 8 the High Court 
observed : 

“ These defendants are admittedly not ee within the meaning of Madras Act IV of 
1938 and cannot, therefore, put forward any claim under that Act to have the mortgage debt scaled 
down. But these defendants contend that, if the debt is scaled down at the instance of the mortgagor 
who is an agriculturist and claims the bencfits of the Act, the properties purchased by these defendants 
subject to the suit mortgage could be proceeded against only for the scaled down amount and no 
more, under the general law relating to mortgages.” 

They then stated that the contention is supported by the decisions in Arunachalam 
Pillai v. Seetharam Naidu*, Marina Ammayi v. Mirza Bakhar Beg Sahib’, and Satya- 
narayanamurthi v. Sathiraju®, and an unreported decision in Appeals Nos. 118 and 119 
of 1939. Ramier v. Srinivasiah1 was again referred to and distinguished. We sent 
for the papers in the appeal reported in Nachiappa Chettiar v. Ramachandra Reddtar*, 
and find that the High Court directed the amendment of both the preliminary and 
final decrees in the following way. In the prelimiary decree it was directed that 
for the words “debt due by the gth defendant,” the words “debt due by 
defendants 5 to 8 and ” were to be substituted and similarly in the final decree 
for the words “ the items which are in the possession of defendants 1 to 4 and g to 12” 
the words, “ the items which are in the possession of defendants 1 to 4, 5 to 8 and 
o to 12 ” were directed to be substituted. It should be observed that by this decision 
and by the decision in Arunachalam Pillai v. Seetharam Naidu‘, the High Court held 
that when the mortgagors-agriculturists apply for scaling down, the preliminary 
decree for sale as also the final decree should direct the sale of the hypotheca only 
for the amount so scaled down notwithstanding that the purchasers of some 
or allof the items of the hypotheca are non-agriculturists. In other words 
if the mortgagee seeks to bring the hypotheca to sale he can only do so for 
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the smaller amount though the purchaser is, ex-hypothesi, a non-agriculturist 
and may be thereby indirectly benefited by the scaling down: The subsequent 
happenings in the litigation which finally culminated in Subramanian Chettiar v. 
Ramachandra Reddiar!, have now to be told. Sometime after the disposal of A.S. 
Nos. 23 and 24 of 1938 which along with A.S. No. 295 of 1939 were dealt with by 
the High Court in its judgment dated grd February, 1942, a part of which has been 
reported in Wachiappa Chettiar v. Ramachandra Reddiar®, the 13th defendant applied 
for the amendment of the decree but his application was rejected on the ground 
that it was “ much too late to give effect to his contentions.” Subsequently the 
decree-holder initiated execution proceedings and in the course of such execution 
proceedings the scaled down amount of Rs. 36,000 with subsequent interest and 
incidental charges was deposited into Court at the instance of defendants 1 to 4 
and others who had obtained relief under the Act and satisfaction of the decree 
was entered up so far as they were concerned. The 13th defendant thereupon 
applied for the entering up of satisfaction of the decree even as against himself 
on the ground that the mortgage debt being indivisible and having been dis- 
charged by payment of the scaled down amount by the mortgagors the whole debt 
was wiped out and the property purchased by him automatically became freed 
from the encumbrance. His application was rejected by the trial Court but was 
allowed by the High Court in its decision reported in Subramanian Cheettiar v. Rama- 
chandra Reddiar?, One clause in the final decree passed in that case which incorporated 
all the amendments which had been ordered from time to time may usefully be 
quoted here: 


“It is ordered and decreed that out of the items of the hypotheca the items which are in the 
possession of defendants 1 to 4, 5 to 8 and g to 12 be and are liable only for the sum of Rs. 36,000 
with interest thereon at 6} per cent. per annum from rst October, 1937 to 1gth March, 193 and 
thereafter at 6 per cent. per annum with full costs as allowed under the preliminary decree. 


The argument in the High Court on behalf of the decree-holder was that the true 
effect of the decree was to fix the liability of each set of defendants separately and 
independently, so that when the liability of one set of defendants was reduced by 
the application of the provisions of the Act and a similar reduction was not expressly 
made as against other defendants the decree must be construed as operating in 
respect of the full amount as originally decreed as regards the latter. This argu- 
ment was not accepted by the High Court and the learned Judges held that there 
was no apportionment of the liability under the mortgage as between the several 
sets of defendants : 


“The decree was for a single amount even as the amount due under the mortgage was a single 
liability. The amount has, no doubt, been reduced as regards ons who sought and obtained 
relief under the Madras Agriculturists’ Relief Act ..... If reduced debt of the mortgagor 
is paid, the hypotheca is freed from the encumbrance as against every person who claims interest 
in any part thercof.” 
Reference was made earlier in the judgment to the decisions in Nachiappa Chettiar v. 
Ramachandra Reddtar®, Marina Ammayi v. Mirza Bakhar Beg Sahib, Arunachalam 
Pillai v. Seetharam Naidu, and Satyanarayanamurthi v. Sathiraju®, as laying down this 
principle. ` 

Mr. Muthukrishna Iyer claims that the principle laid down in a series of deci- 
sions commencing with Marina Ammayi v. Mirza Bakhar Beg Sahib?, and ending with 
Subramanian Chettiar v. Ramachandra Reddiar! applied to the present case, and that 
the 1st defendant’s application must be allowed and a full satisfaction of the decree 
entered up. 


Mr. Kesava Aiyangar, counsel for the respondents, argues contra and contends 
that the facts of the present case call for the application rather of the principle laid 
down in Ramier v. Srinivastah® and Srinivasa Thathachariar v. Siva Subramania Chettiar”. 


I. (1946) 2 M.L.J. 429. i en 1 M.L.J. 506. 
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First, as to these cases. In Ramier v. Srinivasiah! which as already stated, 
came in for comment and discussion in almost every subsequent case, the mort- 
gagor was not an agriculturist. The puisne mortgagee was an agriculturist and 
the sub-mortgagee from the puisne mortgagee was a non-agriculturist. ‘The 
puisne mortgagee was entitled to relief under the Act while the sub-mortgagee 
was not. The puisne mortgagee’s application for amendment of the decree was 
dismissed by the lower Court but the High Court allowed it repelling the con- 
tention that, the debt payable by an agriculturist falls outside the purview of the 
Act when it is also payable by a non-agriculturist. When it was pointed out that 
practical difficulties would arise in the working out of the rights of the parties if 
the puisne mortgagee’s application for scaling down was to be allowed, the learned 
Judges indicated ey by adopting a suitable form, the decree could be drafted 
so as to give the agriculturist judgment-debtor the full benefit of the relief to which 
he is entitled under the Act while safeguarding the rights of the decree-holder as 
against those judgment-debtors who are not entitled to the benefits of the Act. This 
decision was referred to in Marina Ammayi v. Mirza Bakhar Beg Sahtb*, and put aside 
as not applicable to a case where the mortgagors were agriculturists though the 
purchasers were not. In Arunachalam Pillai v. Seetharam Naidu®, after referring to the 
case in Ramier v. Srinivasiah’, the learned Judges stated that it did not follow from that 
decision that a non-agriculturist debtor could, in no circumstances be benefited 
by the scaling down of a debt under the provisions of the Act. In Nachtappa 
Chettiar v. Ramachandra Reddiar*, the learned Judges went further and after point- 
ing out that in Ramier v. Srinivasiah1, the mortgagor was a non-agriculturist, they 
remarked that the observations in the judgment in that case “even if a little 
too widely expressed must be understood with reference to the particular situation 
there dealt with and not as laying down any general proposition applicable to 
different facts.’ Ramier v. Srintvasiah1 was also distinguished on its facts in 
Satyanarayanamurtht v. Sathiraju®. 

In Srinivasa Thathachariar v. Siva Subramania Chettiar®, which is the principal 
decision relied on by Mr. Kesava Iyengar, the mortgagor and the purchaser of some 
item of the hypotheca were non-agriculturists, while the purchaser of some other 
items was an agriculturist. The debt was scaled down at the instance of the agri- 
culturist purchaser while a similar relief was refused to the non-agriculturist pur- 
chaser. On behalf of the former it was contended that he was entitled to redeem 
the security as a whole on payment of the amount found payable by him and the 
Court was bound to enter up satisfaction of the whole decree. The learned Judges 
did not accept this argument and held that in the case before them the security must 
be deemed to be split up. They did not consider that the principle of the decisions 
in Arunachalam Pillai v. Seetharam, Naidu? Nachtappa Chettiar v. Ramachandra Reddiar*, 
and Marina Ammayi v. Mirza Bakhar Beg Sahib?, should be extended to a case where 
the mortgagor is not an agriculturist and the question arises between the pur- 
chasers of different portions of the hypotheca, one of whom is and the other is 
not an agriculturist. They referred to Ramier v. Srinwasiah', as ruling the case 
before them and observed : 

“ that the principle that a mortgage is indivisible and can only be redeemed as a whole has 
to be trenched upon to the extent necessary for giving effect to the provisions of the Act in cases 
Jike the present where the mortgagor is not an ‘ agriculturist’ and a person deriving title from 
him and bound by the mortgage is an “ agriculturist.’ ’’ 

Both the decisions relied on by the respondent’s counsel dealt with cases where the 
mortgagors were non-agriculturists. That being so there was no question 
of a non-agriculturist purchaser getting the benefit of the Act in the right 
of the mortgagor by the application of the principle of the unity and indivisibility 
of the mortgage, because (ex-concessi) the mortgagor was himself a non-agri- 
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culturist and could consequently have no relief under the Act. The problem that 
arose in those cases was merely whether, when one of two persons holding a deriva- 
tive interest in the mortgaged property is an agriculturist and the other is not, the 
right of the former against the mortgagee could be given effect to without jeopardi- 
sing the right of the mortgagee against the latter, assuming of course that the mort- 
gagor is not an agriculturist. It was held that the two rights could be so worked. 
Where, however, the mortgagor-judgment-debtor is an agriculturist the principle 
of the unity and indivisibility of the mortgage comes into play and the purchaser- 
judgment-debtor though a non-agriculturist gets the benefit of the scaling down 
effected at the instance of the former. This brings us to the distinction which 
Mr. Kesva lyengar suggests between the present case and the cases relied on for 
the appellant. He argues that the principle laid down in those cases is applicable 
only to a non-agriculturist purchaser who seeks indirectly the benefit of a scaling 
down ordered in favour of an agriculturist mortgagor and that the principle cannot 
be invoked in the present case because the 1st defendant is not a purchaser but is 
a co-mortgagor with defendants 2 to 7. 


We may observe in passing that nothing turns on the fact that the 1st defen- 
dant is also an agriculturist as now found by the learned District Judge and as 
found also by the report submitted to the High Court during the pendency of A.S. 
Nos. 48 and 248 of 1938. What matters is that the rst defendant did not succeed 
in getting the decree scaled down though his failure was the result of his own laches 
and dilatoriness. 


We consider, however, that the principle underlying the cases relied on for the 
appellant is applicable to the present case notwithstanding the slight difference 
in the facts to which we have already adverted. In Narender Narain Singh v. 
Dwaraka Lal Muddur+, the Judicial Committee pointed out at page 408 of the report 
how one of the several mortgagors can redeem the entire mortgage and proceed 
for contribution subsequently against his co-mortgagors. They say, 

“ This is a mortgage for one entire sum, and the property although held in certain shares was 
mortgaged as a whole to the extent of five annas and a fraction, and was redeemable only upon payment 
of the entire sum. Fach and every one of the mortgagors was interested in the payment of that 


money and the redemption of the estate and each and every one of them had a right by payment 
of the money to redeem the estate seeking his contribution from the others.” 


In Huthasanan Nambudri v. Parameswaran Nambudri*, after stating that a mort- 
gage for an entire sum is from its very purpose indivisible, Subramania Iyer, J., 
with whom Moore, J., concurred observed as follows : 

“ This character of indivisibility exists not only with reference to the mortgagee who may generally 
be more benefited thereby, but also with reference to the mortgagor. And save as a matter of special 
arrangement and bargain entered into between all the persons interested, neither the mortgagor 
nor the mortgagee, nor acquiring through either a partial interest in the subject, can, under 
the mortgage, get relief except in consonance with the principle of indivisibility referred to.” 

It is obvious that defendants 2 to 7 could on payment of the scaled down amount, 
have the entire hypotheca exonerated from the mortgage liability. It is equally 
manifest from the decisions in Arunachalam Pillai v. Seetharam Naidu? and Nachiappa 
Chettiar v. Ramachandra Reddiar*, that the decree for sale, whether preliminary or final, 
should, in such cases and even where the relief of scaling down is denied to some 
of the judgment-debtors, direct the sale of the property only for the scaled down 
amount. We have already set out the relevant portions of the decree of the High Court 

iving directions as to the framing of the preliminary decree and also the revised 
Enal decree drawn up by the lower Court. There is nothing in them to show that 
any direction was intended or given in a manner different from what was held to 
be proper and legal in the two decisions just referred to. If, therefore, defendants 
2 to 7 could, by payment of the scaled down amount, get the property freed from the 
burden of the mortgage and if the decree-holder could proceed to sell the mortgage 
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security only for the reduced amount, there is no reason for holding that further 
execution of the mortgage decree could not be resisted by the first defendant by 
payment of what still remains due out of the amount to which the decree was scaled 
down. The learned District Judge refused to apply the principle laid down in 
Subramanian Chettiar v. Ramachandra Reddiar}, and the cases which preceded it. He 
thought that the present case is distinguishable from Subramanian Cheitiar v. Rama- 
chandra Reddiar1. We are unable to see any substantial ground of distinction. It 
may be noticed incidentally that while in Subramanian Chettiar v. Ramachandra 
Reddiart, there was a reference to the liability of the items of the hypotheca which 
were in the possession of defendants 1 to 4, 5 to 8 and g to 12 only for the reduced 
amount of Rs. 36,000 there is not in the present case, even that differentiation 
between the items in which defendants 2 to 7 may be interested and those in which 
the ist defendant may be interested. In analysing the several cases cited before 
him the learned District Judge stated their effect in the form of four proposi- 
tions. He enunciated the first of them as follows : 

“ Where in a mortgage, some of the mortgagors are agriculturists and other mortgagors are 


non-agriculturists, there can be a decree for one amount (1.4., the scaled down amount) against 
the agriculturist-mortgagors and for another amount (an unscaled amount) against the non- 


agriculturist morigagors.” 

He cited in support of the proposition in Ramier v. Srinivasiah®. It is clear that 
the decision quoted is no authority for the proposition, as, in that case the mortgagor 
was as already stated a non-agriculturist while the puisne mortgagee was an agri- 
culturist and the E from him was an agriculturist. It is strange that 
there has been no reported decision where some ofthe mortgagors get the decree 
amount scaled down while other mortgagors do not succeed in doing so. For the 
reasons stated above we are of opinion that cases like that will be ab by the 


rule enunciated in the line of decisions of which Subramanian Chettiar v. Rama- 
chandra Reddiar! is thé latest. 


A further point has been taken by Mr. Kesava Iyengar that assuming the first 
defendant can have full satisfaction of the decree entered up after payment of the 
entire scaled down amount by defendants 2 to 7, he cannot himself move the Court 
for entering up such satisfaction of the decree when only a part of that amount 
is paid by defendants 2 to 7, himself offering to pay the balance. This objection 
found favour with the Court below and in support of it we have been referred to 
the decisions in Sree Rajah Vadravu Viswasundara Rao Bahadur v. Vadlamannati Kausala- 
ramayya*, and Suganatha Mudaliar v. Kuppuswami Chettit, where the relief enjoyed by a 
non-agriculturist purchaser of the whole or a part of the hypotheca when the eal 
on the property is lightened by the mortgagors being given relief under Madras 
Act IV of 1938 is described as a “ fortuitous benefit ” or as an “ accidental result.” 
It will be noticed, however, that the expressions were used while dealing with the 
question “whether a non-agriculturist purchaser can move for the passing of a 
mortgage decree for a lesser amount when the mortgagor-agriculturist himself 
does not claim the relief and it was held that he cannot so nfove. When, however, 
the decree isscaled down at the instance of all the mortgagors but one as in this case 
and in view of the restriction imposed on the mortgagee’s rights in such a case per- 
mitting him to proceed against the mortgage security only for the scaled down 
amount and no more, there is no logic in refusing to allow the remaining judgment- 
debtor to deposit the balance due and thereby resist the execution of the mortgage 
decree for anything more than the scaled down amount. It is no doubt somewhat 
odd that when a person is declared liable to pay a larger amount he should, on 
PI or tender of a smaller amount, get his property exonerated from liability, 

ut this is inherent in and arises out of the proposition established by the decisions 
already dealt with, namely, that by the application of the principle of unity and indivi- 
sibility of a mortagage decree a non-agriculturist can indirectly get relief which 
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he cannot directly get. If at the time when the first defendant deposited . 
Rs. 3,215 into Court the decree-holders could take out execution proceedings 
against the mortgage security only for the realisation of that amount 
there is, in our opmion, no principle or compelling authority to hold that 
he cannot deposit the amount and save his property and that he must wait 
for defendants 2 to 7 to deposit that amout. In fact the argument on behalf of the 
respondents, decree-holders, goes much further and claims that they can proceed 
against portions of the hypotheca in which the 1st defendant is interested not merely 
for the balance remaining outstanding out of the scaled down amount but of the 
entire amount for which the 1st defendant was held to be liable less the amount so 
far realised by payment by the other judgment-debtors. On a construction of the 
decree in the light of the decisions which have laid down the true limits of the 
rights of the mortgagee in such cases we are unable to accept the contention. 
The decree cannot at all be read as providing for the realization of Rs. 49,000 from 
the shares'of defendants 2 to 7 and of the balance from the share of the 1st defendant. 
There is no such splitting up or apportionment. It may also be pointed out that 
defendants 2 to 7 will not get the full benefit of the scaling down of the debt to which 
they are entitled if the decree were to be so read or even if the decree were 
to be read as permitting a realization of the larger amount by the sale of any 
portion of the hypotheca as they cannot, in either event, claim contribution from 
the ist defendant. 


It has next been argued by Mr. Kesava Iyengar that the ‘appellant is 
precluded from eames Rann which he now seeks because of estoppel and cons- 
tructive res judicata which are said to arise by what happened in the course of cer- 
tain execution proceedings. In the first place it must be pointed out 
that there is no reference to any res judicata actual or constructive, in the 
statement of objections filed by respondents 1 and 2. In paragraph 11 
of that statement the plea of estoppel is put forward in a vague way. 
It would oppear that notice of the Execution Petition No. 2 of 1943 filed by the 
decree-holders was served on the ist defendant. After he was so served there was 
an order dated 24th November, 1945 ““ Proclaim and sell on 28th January, 1946.” 
The properties were divided into convenient lots. There was apparently an e- 
ment between the 2nd defendant and the decree-holders that the former should pay 
Rs. 24,000 and get his Dea which were lots 2 and 6, exonerated from the 
decree. This was done. similar agreement between the decree-holders and 
defendants 3 to 7 resulted in the payment of two sums Rs. 30,000 and 18,610-12-0 
by them and the stoppage of the sale of lots 1, 4 and 5 in which they were evidently 
interested. These three payments were allon or before 17th February, 1947. On 
the goth February, 1947, the 1st defendant applied for the adjournment of the sale 
of lots 7 and 8 in which he was interested alleging that he had arranged with a third 
party for the payment of the amount due from him, the decree being on such pay- 
ment assigned to the Said person. With the consent of the decree-holders the sale 
was adjourned to 1oth March, 1947. On the 6th March, however, the ist respon- 
dent deposited the amount of Rs. 3,215 and filed the application out of which this 
civil miscellaneous appeal arises. It is not mentioned in the affidavit filed by the 
rst defendant in support of the application for an adjournment on goth February, 
1947, What amount was due from him. According to his present contention Rs. 3,21 5 
or a little less was alone due. Assuming that he offered to make the payment with 
the help of a third party to whom the decree is to be assigned and on the basis of such 
representation made the respondents agreed to the adjournment which the Court 
granted, it is difficult to find how any estoppel arises or how it operates. Before 
the date to which the sale stood adjourned the appellant paid what is said to be all 
that is due from him. Beyond stating that the receivers had changed this position to 
their detriment by the representation of the first defendant the statement of objections 
does not specify what the detriment was and how it was occasioned. ‘There is a 
reference to the satisfaction of the claims against defendants 2 to 7 and the with- 
drawal of the appeal to the Privy Council filed against them by the decree-holders. 


4 
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Tt is difficult to see what bearing these facts can have on the plea of estoppel sought 
to be raised against the rst defendant. In our opinion the learned District Judge 
rightly overruled this plea. Assuming that it is open to us to entertain the argument 
as to constructive res judicata notwithstanding the absence of any reference to it in 
the statement of objections, we must hold that there is no substance in it either. 
According to the 1st defendant even after the three payments made by defendants 
2 to 7 there was still due Rs. 3,215 in order to make up even the scaled down amount 
of the decree. He could not have therefore, at that stage pleaded that there is no 
executable decree. It has been held that objections as to the amount of the decree 
can be raised in later execution proceedings though they were not raised in prior 
execution proceedings. See Ulaganatha Mudaliar v. Malavedu Alagappa Mudaliar} 
and that there can be no constructive res judicata as to the amount due under a 
decree by reason of the failure on the part of the judgment-debtor to object at an 


earlier stage in the execution proceedings to the figure claimed in the execution 
petition. f 


Sce Bapamma v. Vengayya?.) 


We, therefore, overrule the pleas of estoppel and constructive res judicata 
and hold that the rst defendant is not Pead from claiming the relief which 
he is now seeking by reason of anything which happened in the course of the execu- 
tion proceedings. In the result we allow the appeal and order the petition filed by 
the first respondent as prayed for with costs here and in the Court below. 


V.P.S. Appeal allowed. 


[THE FEDERAL COURT OF INDIA.] 
(On appeal from the High Court of Judicature at Fort William in Bengal.) 


PRESENT :—H.J. Kania, Chief Justice, S. FAZL ALI AND M. PATANJAL 
SASTRI, JJ. 


Criminal Appeal No. VIII of 1947. 
Sudhir Kumar Dutt 


_ ++ Appellant® 
v. 
The King .. Respondent. 
Intervenor : The Governor-General of India. 
Criminal Appeal No. IX of 1947. 
Jiban Krishna Bose Appellant 
v. ; 
The King - * a. Respondent. 
Intervenor : The Governor-General of India. 
Criminal Appeal No. X of 1947. 
Probodh Chandra Ghosh ». Appellant 
De 
The King Respondent. 


Intervenor : The Governor-General of India. 
Ordinance (XXIX 1943). section 6 and Criminal Procedure Code (V of 1898), sections 68, 69 and 257— 
OF désénce 


Summoning of witnesses in trial by a Special Tribunal under Ordinance XXIX of ods -baniraw kin 
of the provisions of section 257, Criminal Procedure Code— Effeci. 


A Special Tribunal constituted under Ordinance XXIX of 1049 has according to section 6 of 
the Ordinance to follow the procedure prescribed by the Crimi ocedure Code for the trial of 


I. AIR. 1929 Mad. gog. a. (1937) 1 M.L.J. 296. 
‘ *agrd April, 1948. 
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warrant cases, Section 257 of the Criminal Procedure Code is one of the sections applicabie to the 
trial of warrant cases. The language of sub-section (1) of section 257 is imperative and the trial 
Court has no discretion under it to refuse to issue process to compel the attendance of any witness cited 
by the accused after he has entered upon his defence, unless it is of the opinion that the application 
ee be refused for any of the reasons which are specified in the section and which it is bound to 
record. 


Where the Special Tribunal overlooked the salutary provisions of sections 68 and 69 of the Crimi- 
nal Procedure Code and sent the summonses to the witnesses cited by,the accused by ordinary 
post and not one of them had appeared and on that the Tribunal refused to adjourn the case to 
enable further process to issue, 


Held: In view of the serious irregularity in sending the summonses by ordinary post, no 
inference could be legitimately drawn against the accused from the fact that there was no response 
from any of the witnesses to whom summons had been sent. The refusal of the Tribunal, at that 
stage to give the necessary aid to the accused in procuring the attendance of his material witnesses 
was a contravention of the clear provisions of section 257 of the Criminal Procedure Code and 
amounted toa denial of a valuable right which the law has conferred on an accused person and 
that therefore there had to be a rehearing of the appeal by the High Court after giving an 
opportunity to the accused to take steps for the enforcing of the attendance of those witnesses and 
after considering the evidence of such of these witnesses as may appear in Court. 


P. R. Das, Senior Advocate, Federal Court (B. Banerji, Advocate, Federal 
Court, with him), instructed by Ganpat Rat, Agent, for the Appellant (In Criminal] 
Appeal No. VIII of 1947). 


B. Banerji, Advocate, Federal Court, instructed by Ganpat Rai, Agent, for the 
Appellant (In Criminal Appeal No. IX of 1947). 


_ Mehdi Imam, Advocate, Federal Court, instructed by Ganpat Rat Agent, for 
the Appellant (In Criminal Appeal No. X of 14947). 


K. P. Khaitan, Senior Advocate, Federal Court (M. M. Sen, Advocate, Federal 
Court and Abani Chatterjee, Advocate, Calcutta High Court, with him), instructed 
by P. K. Bose, Agent, for the Respondent (In all the Appeals). 


Sir Noshirwan P. Engineer, Advocate-General of India (H. K. Bose, Advocate, 
Federal Court, with him), instructed by K. Y. Bhandarkar, Agent, for the Intervenor 
(fn all the Appeals). 


“The Judgment of the Court was delivered by 


Fazi Alt, 7.—These are appeals under section 205 (1) of the Government of 
India Act by three persons who along with one Captain Mathams were tried by a 
Special Tribunal constituted under Ordinance XXIX of 1943 on a number of 
charges which have been summarised in the judgment under appeal as follows — 


(a) Against all: that they were parties to a criminal conspiracy to cheat 
the Government of India (section 120-B read with section 420). 


(b) Against S. K. Dutt (Appellant No. 1) and J. K. Bose (Appellant No. 2) 
that they had attempted to cheat the Government of India“ : 


and against R. W. Mathams and P. C. Ghosh (Appellant No. 3) : that they 
had abetted S. K. Dutt and J. K. Bose (section 420 read with 511). | 


(6) Against R. W. Mathams and P. C. Ghosh that they had O ae 
of Rs. 18,000 and Rs. 12,000 respectively ; 


and against S. K. Dutt and J. K. Bose that they had paid these bribes (section 
420 read with 109 and section 161 and 161/109). 


The Tribunal acquitted all the accused persons of the charges of conspiracy 
and the charges of attempting to cheat and abetment. They, however, convicted 
Mathams and P. G. Ghosh of bribery and S. K. Dutt and J. K. Bose of having 
given bribes of Rs. 18,000 and Rs. 12,000 to Mathams and Ghosh respectively 
and sentenced them to various terms of imprisonment ranging from three years to 
18 months and payment of certain fines. 
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Thereafter the appellants as well as Mathams appealed to the High Court 
against their conviction and sentence on the charges relating to bribery and the 
Government appealed against the order of acquittal by the Tribunal on the charge 
of conspiracy. The High Court dismissed the appellants’ appeals but allowed the 
Government appeal and convicted the appellants as well as Mathams under section 
120-B read with section 420 and sentenced them to the same terms of imprisonment 
as had been awarded by the Tribunal, but made the two sentences concurrent. 
The High Court, however, granted a certificate under section 205 (1) of the Govern- 
ment of India Act. The appellants have thereupon appealed to this Court. 


Briefly the facts of the case are these : Captain Mathams and P. C. Ghosh 
belonged to the Military Engineering Service (M.E.S.) and were the Garrison 
Engineer and Subdivisional Officer respectively in the Asansol division from the 
Ist June 1942 until the 15th August 1942. The appellant S. K. Dutt was the pro- 
prietor of a firm of contractors which carried on business under the name and style 
of British India Construction Company saree The head office of this firm 
was at Calcutta but it had also an office at Asansol under J. K. Bose to manage the 
execution of the contract works there. In 1942 the British India Construction 
Company was given in the Asansol division, amongst others, contract No. ASN/19 
for the construction of two types of huts. The contract was not signed until 
the 12th August 1942, but as shown by a letter of the Garrison Engineer dated 
the 10th May 1942 the contractor was instructed to commence work forthwith. 
The estimated cost of the work under contract was Rs. 2,50,281 odd, but shortly 
after the work was started apart of the proposed construction work was 
abandoned and the value of the contract was reduced to nearly halfthe amount. 
During the progress of the work Rs. 1,74,000 were paid to the contractor on 
running account bills which, itis not disputed, exceeded the contract prices 
of all the huildings which had been constructed under the contract by 
about Rs. 56,000. 


The prosecution case was that the contractor used to pay from time to time 
various amounts as illegal gratification to Mathams and other Military Engineerin 
Service employees at Asansol under certain assumed names and when it was reali 
that there had been excess payments, attempts were made by his men at Asansol to 
make an arrangement with Mathams to get a Deviation Order (which presumably 
means an order sanctioning certain alterations in the original contract) to support 
the execution of additional work in order that the excess payments might be adjus- 
ted. On the 23rd January, 1943, S. K. Dutt who, it is suggested, did not know that 
any arrangement had been arrived at at Asansol between his men and Mathams 
and P. CŒ. Ghosh wrote a letter to the Deputy Chief Engineer at Patna admitting 
that an excess payment had been made in respect of contract No. ASN/19 and 
asked for some fresh work to neutralise the same. According to the prosecution 
when Mathams and J. K. Bose came to know of this letter, they were perturbed 
and decided that it should be immediately withdrawn and S. K. Dutt was persua- 
ded to write another letter to the Deputy Chief Engineer at Patna withdrawing 
the previous letter and stating that in fact other works, besides those mentioned 
in the contract, had already been done at the site. Subsequently in accordance 
with the alleged arrangement between J. K. Bose and Mathams, P. C. Ghosh 
(appellant No. 3) was deputed to take measurements of certain roads 
alleged to have been constructed by the contractor in the area and he included 
them in the final bill of the contractor though in fact these roads had, according 
to the prosecution, been constructed by the troops. Subsequently a final bill was 
drawn up ‘in the office of the Military Engineering service bearing the date 15th 
March, 1943, fora total sumof Rs. 1,89,458in which the said road work was 
included and shown as having cost Rs. 71,000 odd. This bill bears the 
signature of P. C. Ghosh as well as Mathams and Bose, but the date 15th March, 
1943, appears opposite the signature of P. C. Ghosh only. ‘The prosecution case 
is that in consideration of Mathams and P.C. Ghosh certifying this false bill, a 
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sum of Rs. 30,000 was paid to them as illegal gratification on the 17th March, 
1943. 


The appellant S. K. Dutt admittedly sent this sum on the 16th March, 1943, 
by a draft on a Bank at Asansol to J. K. Bose, who withdrew the sum late in the 
afternoon of 17th March. According to the prosecution case on the very same 
evening J. K. Bose accompanied by witness Souren Dut went to Mathams and 
paid Rs. 18,000 to him and shortly afterwards he paid Rs. 12,000 to P. C. Ghosh 
in the presence of Souren Dutt. After this a number of false vouchers (Exhibit 27 
series) were prepared showing payments to certain parties (who ene tee to the 
prosecution case were mere fictitious names) for road construction in order to 
account for the sum of Rs. 30,000 and these payments were also entered in an account 
book kept in the contractor’s office at Asansol. Subsequently, a Deviation Order 
for the construction of the road was issued by Mathams, which according to the 

rosecution was antedated as 7th July, 1942, in order to show that the contractor 
d been directed to take up the construction of the road at that time. Before, 
however, the Deviation Order could be passed the police got information of the 
case and started investigation in October 1943 and ultimately sent up a charge- 
sheet against the appellants as well as Mathams, 


The appellants denied the charges made against them and asserted that the 
Deviation Order was in fact issued on the 7th July, 1942, and the road for which 
the bill was prepared was in fact made by the contractor and not by any Military 
Unit. ‘The common case of S. K. Dutt and J. K. Bose is that the latter in order 
to make a personal profit as a middle man did not inform his master about the 
order for the additional work but carried out the work himself through some con» 
tractors. In January, 1943, however, when S. K. Dutt wrote to the Deputy Chief 
Engineer admitting excess payment, J. K. Bose had to inform him about the road 
construction and he also wanted money from him to make payments to the sub- 
contractors who had done the work. It is also stated that some of these sub-con- 
tractors pressed S. K. Dutt personally for payment when he visited Asansol some 
days prior to 17th March. S. K. Dutt therefore sent a draft for Rs. 30,000 for paying 
the sub-contractors their legitimate dues and not for bribing Mathams or P. C. 
Ghosh. The appellants also repudiated the allegation that they used to employ 
code names to describe Mathams, Ghosh and other employees of the Military 
Engineering Service and that a number of vouchers had been prepared in the 
names of fictitious persons. 


It may be stated here that the two Courts below have differed on a very material 
question, namely, whether the roads which were charged for in the bill of the 15th 
March, by the contractor, were made by the contractor or by the troops. The 
Tribunal while acquitting the appellants of the charge of cheating substantially 
accepted the case for the defence on the point and held that the road work as 
mentioned in the bill was done by the contractor and not by the troops. As regards 
the charge of bribery they observed as follows — 


“We have found that the motive set out in those charges for accepting the mon ey, namel 
certifying as true the false final bill for contract ASN/19, has not been pro in the sense of whi 
notice was given to the accused, that is, false on account of dishonest inclusion of the road work, but 
we do find that the two sums were paid by S. K. Dutt through J. K. Bose to Captain Mathams and 
P. C. Ghosh respectively ‘as a gratification other than legal remurieration. That being so, there 
being no proof to the contrary we are compelled by the special rule of evidence laid down in sub- 
section 2 of section g of Ordinance XXIX of 1943 to presume that these sums were accepted as a 
motive or reward such as is mentioned in section 1 I, Indian Penal Code.” 


These observations, however, must be read with another passage in the judgment 
which we think ought to be quoted here. It runs as follows :— 


2 


“We know that the road work done under this contract was not up to specification... .. 
We have already mentioned that Inspector Mukherji says that he found no road metal and when 
the Members of the Tribunal went to the spot to look at the road for themselves, they also found 
no sign of road metal. “It may well be that these bribes were paid for passing such road, or other 
bad work. Captain Mathams says that he made the Company re-do parts of the road, so bad that 
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he disallowed 40,000 square feet of them and other work, but there is no evidence of it. On the other 
hand, the Jong correspondence between J. K. Bose and S. K. Dutt about the measuring up of the 
work by P. C. Ghosh and the discrepancies on this point and the frequent references to eee 
up of the Burnpur affair are not, we think, entirely explained by the defence case. Section 9 (2 
relieves us fr6m the necessity of finding the precise motive for the acceptance of the bribes, but we 
are satisfied on the evidence that there was every indication that such a‘*motive existed.” 


It seems clear therefore that though the Tribunal did rely on section g (2) of 
Ordinance XXIX of 1943 in deciding the case they also found that apart from 
the presumption which that provision enabled them to draw, there was sufficient 
evidence of a circumstantial nature to prove a motive for the alleged bribe. The 
High Court went further than the Tribunal on this point and held that the precise 
motive which is stated in the charge of bribery and which according to the 
Tribunal had not been made out had been established. On this finding 
section g (2) of the Ordinance need not have been invoked. ‘That section 
provides among other things that where in any trial before a Special Tribunal 
of an offence punishable under section 161 it is proved that an accused person 
has accepted or obtained any gratification other than legal remuneration or any 
valuable thing from a certain class of persons specified in that section, it shall be 
presumed, unless the contrary is proved, that he accepted that gratification or 
that valuable thing as a motive or reward such as is mentioned in section 161 
without consideration or for a consideration which he knows to be inadequate. 


The findings of the Tribunal as well as the High Court on the question of 
the motive for bribe have a direct bearing on the only so-called “ constitutional 
point” which was raised by the appellants in the High Court, which was that 
section 9 (2) of the Ordinance on which the Tribunal had relied was ultra vires: 
The ground urged in support of this contention was that since an accused person 
cannot be examined on oath, the onus of proving any part of the prosecution case 
cannot be placed upon him and that to the extent that such a course is contem- 
plated by section g (2) of the Ordinance it is ultra vires. The High Court had no 
difficulty in disposing of this contention as being without merit and pointed out 
in a few words that the defence argument merely amounted to saying “that the pro- 
vision referred to was one which ought not to have found a place in the Ordinance— 
not that its introduction was ultra vires.” ‘The High Court did not state in so many 
words that the point did not arise upon the findings of the Tribunal as well as the 
High Court as both+the Courts had held that there was some legal evidence apart 
from the presumption to be drawn under section g (2) to prove a motive or con- 
sideration for the alleged bribe. But the point was apparent on the face of the two 
judgments and did not need elaboration. In these circumstances it seems some- 
what surprising that the High Court was persuaded to grant a certificate under 
section 205 of the Government of India Act. Such a certificate might well have 
been refused because the question raised was not a “ substantial”? question and 
also because strictly speaking it did not arise on the finding of either Court. 


In this Court the learned Counsel appearing for the appellants did not press 
the point. As the only point on which the High Court granted a certificate under 
section 205 is without merit and was not pressed, these appeals should have ordi- 
narily been dismissed, but after hearing Counsel for the appellants at some length 
on their application to urge other grounds we find that one of them requires serious 
consideration. 


As will appear from what has been stated before, one of the crucial points in 
the case was whether the sum of Rs. 30,000 which was sent by S. K. Dutt to J. K. 
Bose on the 16th March, was spent by the latter in paying bribes to Mathams and 
Ghosh or it was spent in paying certain sub-contractors who had made the roads 
in question in Burnpur. On this point there were two conflicting versions before 
the Court and there can be no doubt that if the appellant could have succeeded 
in establishing that the payments were actually ad to the sub-contractors that 
would have materially affected the decision of the Court not only on the charge of 
bribery but also on the charge of conspiracy to cheat, which, it is not disputed, 
turned to a large extent on the question of whether the roads in question had been 


í 
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made on behalf of S. K. Dutt or by any army units as alleged by the prosecution. 
In order to establish his case J. K. Bose applied on the 27th March, 1946, for the 
examination of 15 witnesses most of whom are persons mentioned in the vouchers 
(Exhibit 27 series), that is to say, persons who, according to the appellants, were 
recipients of various sumf$ of money out of the sum of Rs. 30,000 received by J. K. 
Bose from S. K. Dutt. This application was put up before the Tribunal on the 
29th March, in the absence of the accused and their lawyers and the following 
order was made :— 

“ The accused and his lawyers are not present, so that the Court is not in a position to ascertain 
whether it is necessary in the interest of justice to examine all these witnesses. In the circumstances 
let summonses issue on all of them on the understanding that the question whether their examination 
13 necessary is left undecided. Summon for 8th April, 1946.” 


Section 68 of the Code of Criminal Procedure provides among other things that 
every summons issued by a Court shall be in duplicate and such summons shall 
be served by a police officer or subject to such rules as the Provincial Government 
may prescribe by an officer of the Court issuing it or other public servant. Section 69 
provides that the summons shall if practicable, be served personally on the person 
summoned by delivering or tendering to him one of the duplicates of the summons 
and such person shall, if so required, by the serving officer, sign a receipt therefor 
on the back of the duplicate copy. These sections ensure a twofold safeguard 
for proper service ; firstly, by providing that the service should be effected by a 
police officer or an officer of the Court who should see that the summons is served in 
the manner provided in the Code and who should be able to report to the Court as 
to the manner in which the summons was actually served, and secondly, by authori- 
sing the serving officer to obtain a signed acknowledgment of the service which 
should ordinarily be treated as very cogent evidence of service. These salutary 
provisions were, however, entirely overlooked by the Tribunal who directed the 
summons to be sent by post—not even by registered post in which case some evidence 
would have been forthcoming as to who actually received the summons if it was 
received by any person, As a result of this irregular procedure a very unsatis- 
factory situation arose. On the 8th April when the parties appeared before the 
Court it was found that two of the envelopes containing summons had come back 
from the Dead Letter Office and with regard to the rest there was nothing to 
show whether they had been received by any of the addressees or by whom they 
were received. On that date the examination of the accused was also concluded 
and thereafter J. K. Bose made a fresh application for summoning the witnesses 
mentioned in his list of the 27th March but the Tribunal declined to summon 
them and recorded the following order :— 


_ * He (Bose) asked for summons on 15 persons of whom the first 14 were said to be the persons 
in whose names the vouchers Exhibit 26 series were (this should be Exhibit 27 series). Summonses 
were issued on all of them by post, only the name of the post office being given not the police station. 
Not one of them has appeared or communicated with the Court. It is the prosecution case that 
they are non-existent and that these vouchers were all forged to account for money paid as bribes. 
If the defence could have produced the persons to whom they say those payments were made they 
could have proved the prosecution false in a very important particular. Yet they have made no 
attempt to get into touch with these persons and the addresses which they have given are on their 
own admission addresses which they had in 1942. The accused S. K. Dutt who is equally interested 
is a contractor on his showing handling hundreds of contracts valued at over a crore of rupees and 
of “unlimited financial resources ”, We cannot believe that if these persons who, he savs, were 
suppliers of his firm could prove his innocence, he would not have taken steps to trace them as soon 
as he knew the prosecution case on the point more than six months ago. Not one out of 14 has 
answered the summons. This fact speaks volumes. 


We will not adjourn the case to enable further process to issue.” 


It seems quite clear from this order that the Tribunal fully realised that the 
question as to whether the vouchers, Exhibit 27 series, were genuine or otherwise 


“was a very material one. From this it must naturally follow that the persons in 


whose names the vouchers had been prepared were prima facie very material 


| witnesses. Whether they were genuine payees or fictitious persons was clearly 


a question to be determined on evidence and could not be disposed of in the 
summary way in which the Tribunal has disposed of it. The question which 
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now arises is whether the order made by the Tribunal can under the circumstances 
be supported in law. 


Section 6 of Ordinance XXIX of 1943 provides that a Special Tribunal consti- 
tuted under the Ordinance shall follow the procedure-prescribed by the Code of 
Criminal Procedure for the trial of warrant cases by Magistrates. Section 257 
is one of the sections applicable to the trial of warrant cases and its first sub- 
section which is directly relevant to the present discussion runs as follows :— 


“It the accused after he has entered upon the defence applies to the Magistrate to issue any 
for compelling the attendance of any witness for the purpose of examination or cross-exami- 

nation or the production of any document or other thing, the Magistrate shall issue such process, 
unless he considers that such application should be refused on the ground that it is made for the pur- 
pose of vexation or delay or for defeating the ends of justice. Such ground shall be recorded by him 
in writing.” j 

It is to be noted that the language of the section is imperative and the trial 
Court has no discretion under it to refuse to issue process to compel the attendance of 
any witness cited by the accused after he has entered upon his defence, unless it 
is of the opinion that the application should be refused for any of the reasons 
which are specified in the section and which it is bound to record. Section 6 of 
the Ordinance which also may be read in this connection does not take us much 
further. It provides that a Special Tribunal may refuse to summon any witness if 
satisfied after examination of the accused that the evidence of such witness will 
not be material and shall not be bound to adjourn any trial for the purpose unless 
such adjournment is in its opinion necessary in the interest of justice. This pro- 
vision was hardly applicable to the present case because it could not be said with 
any justification that the evidence of the witnesses for whom summons was applied 
for was not material, nor could it be said that any adjournment that might be neces- 
sary for the examination of the witnesses whose evidence was material was not 
in the interest of justice. The order-sheet in the case shows that the examination 
of the prosecution witnesses began on the 6th September 1945 and was concluded 
on the 26th March 1946 and a number of adjournments were granted during the 
interval. In these circumstances it would have been unreasonable to object to 
such adjournment as might have been necessary for calling the defence witnesses. 
The question then to be decided is whether there were any prima facie grounds for 
holding that the application made by the accused on the 8th April for summoning 
his witnesses was made for the purpose of vexation or delay or for defeating the 
ends of justice. In the order of the Tribunal which has been quoted, there is no 
express statement to that effect. What the Tribunal seem to lay stress on is firstly, 
that in spite of the fact that the evidence of these witnesses was so material to the’ 
defence the accused made no attempt to get into touch with them ; and secondly, 
that none of the witnesses on whose evidence the accused proposed to rely had 
answered the summonses issued on the 29th March. What conclusion the Tribunal 
wanted to draw from these facts is not clear from the order, but it seems that they 
were strongly inclined to accept the view pressed on them on behalf of the pro- 
secution that the persons cited as witnesses by J. K. Bose were fictitious persons. 
This becomes clear on reading the following statement in paragraph 69 of their 
judgment.. 

“The fact that not a single one of these witnesses produced an answer of any sort is a strong 
indication that the names were in truth fictitious”. A 


All that we wish to say at this stage is that the conclusion arrived at by the 
Tribunal was premature and it was unfair to draw it without giving a reasonable 
opportunity to the accused to produce his evidence. It may be that the view which 
has been expressed by the ‘Tribunal may ultimately turn out to be correct, but at 
the stage with which we are concerned, their refusal to give the necessary aid to 
the accused in procuring the attendance of his witnesses was a contravention of 
the clear provisions of section 257 of the Code of Criminal Proceduré and amounted 
to denial of a valuable right which the law has conferred on an accused person. 
In view of the serious irregularity in sending the summonses by post instead of 
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sending them out as provided in section 68 of the Code of Criminal Procedure 
no inference could be legitimately drawn against the accused from the fact that 
there was no response from any of the witnesses to whom summons had been sent. 


Our attention has been drawn to ground No. 9 of the memorandum of appeal 
filed by the appellants in the High Court which directly deals with the point under 
discussion and we are also informed by Mr. P. R. Das, Counsel for S. K. Dutt that 
this ground was strongly pressed by him in support of the appeal. The High Court 
has unfortunately not expressly dealt with it, but it has generally expressed its 
agreement with the findings of the Tribunal which, it is urged before us, include 
the finding that the vouchers Exhibit 27 series, are not genuine. It seems to us that 
before finally disposing of the appeal the High Court should have given a reasonable 
opportunity to the appellant J. K. Bose to produce his witnesses and if any of the 
witnesses appeared in Court it should have directed their evidence to be recorded 
as contemplated under section 428 of the Code of Criminal Procedure. 


It was contended before us on behalf of the prosecution that section 257 has 
given a discretion to the trial Court to refuse to summon witnesses in certain cases 
and if in the exercise of that discretion the Court has refused to summon witnesses, 
its order cannot be reviewed by an appellate Court. The point does not need an 
elaborate answer because it has been considered and ruled out In many cases. As 
the Bombay High Court pointed out. in a recent case Hubli Electricity Co. v. 


“Tf there is an appeal from a decision of a Judge no opinion that he forms and no judicial dis- 
cretion that he exercises can ever be final. It ig always subject to review by the Coutt of Appeal.” 
_ in the result we allow the appeals and set aside the order of the High Court 
in so far as it concerns the appellants and direct that in place of the order of the 


and finally determined after giving a reasonable opportunity to the appellant No. 2 
to take such steps as he may be entitled to take in law for enforcing the attendance 
of the witnesses mentioned in his list of the 27th March and after considering the 
evidence of such of these witnesses as may appear before the Court. 


VS. Appeals allowed. 





[THE FEDERAL COURT OF INDIA.] 
(Original Jurisdiction.) 


Present :—H. J. KANA, Chief Justice, S. FAZL ALI AND M. PATANJALI 
SASTRI, JJ. 
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The Province of Bihar 


Defendant. 

Government of India Act (1935) as adapted by the India (Provisional Constitution) Order (1 : 
tions 6 and 204—Onginal juristictios of the Federal ye es i and limits Prep Stat ( 947) E 
Section 204 (1) Proviso, clause (a)—“ A State ”—Meaning—Scope and intention of the proviso, 

The Federal Court‘is not a Court of seca original civil jurisdiction in all matters and be 
all parties. Its original jurisdiction is derived from and is limited by section 204 of the mula 
of India Act as adapted by the India (Provisional Constitut; the Governm 
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No Indian State could be properly described as an Acceding State within the meaning of section 6 
of the Act unless the Governor-General has signified his acceptance of an Instrument of Accession 
executed by the Ruler thereof. i 

The proviso to sub-section (1) to section 204 is designed only to restrict the jurisdiction where 
a State is a party to a dispute, to the cases enumerated in the sub-clauses of the proviso and in the 
context of this restrictive provision, the words ““a State” in clause (a) of the proviso can only mean 
an Acceding State as referred to in sub-section (1) and cannot include a non-Acceding State so as to 

enlarge the scope of the jurisdiction. 


The Judgment of the Court was delivered by 


Patanjali Sastri, J.—This is a suit to obtain from this Court a declaration 
that, 
. “ Ramgarh is entitled to be an Acceding State under section 204 of the Government of India Act 
as adapted by the Governor-General.” 


and that 


“ the defendant, the Province of Bihar, has no authority to legislate or exercise any powers of 
Government over the Ramgarh State or its Rulers or its subjects.” 
The plaint also seeks certain other ancillary reliefs to which it is not necessary 
now to make a detailed reference. The plaintiff claims that he is the ““ legal Ruler 
of the Ramgarh State” and as such entitled to the declaration of his status as against 
the defendant who ““ contemplates further invasion of his rights.” 

This plaint is a prolix document consisting of 72 paragraphs dealing mostl 
with the origin and history of the alleged State both before and during the Britis 
rule. It is admitted that Ramgarh was brought under the Bengal Permanent 
Settlement Regulation (XI of 1793) and was regarded and dealt with as a perma- 
nently settled zamindari till the 15th August, 1947. Itis, however, alleged that for 
centuries before the Permanent Settlement, Ramgarh was a Sovereign State, and 
that the engagements with the British Government for payment of land revenue, etc., 
from the time of the Permanent Settlement were merely agreements entered into 
by Ramgarh as a feudatory State and involved no loss of'sovereignty. It is further 
alleged that the de facto exercise of “ what appears to be sovereign powers ” by the 
British Power “ must be attributed to an excessive extension of suzerainty due to 
the sufferance of the lawful Ruler of the State”. It is claimed that the effect of 
“ section 7 of the Indian Independence Act, 1947, is that all treaties, engagements, 
obligations, etc., in respect of States lapsed as from the 15th August 1947, and that, 
in consequence, the original sovereign status of Ramgarh has revived, as from the 
said date, ‘ 

‘ freed of all clouds in the form of different kinds of control, from all powers of jurisdiction exer- 


cised by the British Indian Government by agreement or sufferance or otherwise.” 


The plaint goes on to state that a memorial was submitted to His Majesty the King 
and the States Department of the Government of India praying for the recogni- 
tion of the status of Ramgarh as a Native State but that the Provincial Government 
of Bihar, 
` without jurisdiction to decide on the subject and without entering into the merits of the case.” 

rejected the same on 1st December, 1947. 

The cause of action is alleged to have arisen, 

« when the East India Company first interfered with the administration of the plaintiff State in 
the year 1772,” 
and on the 15th August, 1947, 

<“ when under the Indian Independence Act, 1947, the British suzerainty lapsed zaab 
was restored to its original position of absolute ind ence,” ty lapsed and the plaintiff, 
and also on the rst December, 1947, when the Governor of Bihar rejected the 
plaintiff’s claim for recognition as a State. 

The 'plaintiff invokes the original jurisdiction of this Court under section 3 
of the Government of India Act as adapted by the India (Provisional Constitution} 
Order, 1947 (hereinafter referred to as “the Act”), 
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“inastauch as there is no other Court in the land to decide such questions and inasmuch as the 
-plaintiff State has expressed its willingness to be an Acceding State as understood by the Government 
of India Act, has submitted a memorial to His Majesty the King, the Secretary of State for India, 
to His Excellency the Governor-General of India, to the States artment of the Government of 
India, to His Excellency the Governor of Bihar and to the Political Secretary to the Govern- 
ment of Bihar and the plaintiff State is prepared to sign the Instrument of Accession any time such 
Instrument is forwarded to him for his signature”. 


As the plaintiff did not even allege in the plaint that Ramgarh is an “ Acceding 
State,” the suit was directed to be set down for hearing on the preliminary question 
whether this Court had jurisdiction to entertain the suit. Mr. Sanjib Kumar 
Chaudhuri, describing himself as the Advocate General of Ramgarh argued the 
point on behalf of the plaintiff. 


Before dealing with the arguments based on section 204 of the Act we may 
mention, only to dismiss, the suggestion, somewhat faintly put forward, that this 
Court is competent to entertain the suit as there is no other Cout ın the land 
to decide questions of the kind raised by the plaint. This proceeds on a mis- 
apprehension of the true position. This Court is not a Court of ordinary original 
civil jurisdiction in all matters and between all parties. Its original jurisdiction is 
derived from and is limited by section 204 of the Act. That section runs thus : 


204. —(1) Subject to the provisions of this Act, the Federal Court shall, to the exclusion of any 
other Court, have an original jurisdiction in any dispute between any two or more of the following 
pene: that is to say, the Dominion, any of the Provinces or any of the Acceding States, if and in so 
ar as the dispute involves any question (whether of law or fact) on which the existence or extent of 
legal right depends : 


Provided that the said jurisdiction shall not extend to 
(a) a dispute to which a State is a party, unless the dispute — 


(1) concerns the interpretation of this Act or of an Order in Council made thereunder before 
the date ofthe establishment of the Dominion, or of an order made thereunder on or after that 
date, or the interpretation of the Indian Independence Act, 1947, or of any order made there- 
under, or the extent of the legislative or executive authority vested in the Dominion by virtue of 
the Instrument of Accession of that State; or 


(#1) arises under an agreement made under Part VI of this Act in relation to the administra- 
tion in that State ofa law of the Dominion Legislature, or otherwise concerns some matter with 
respect to which the Dominion Legislature has power to make laws for that State ; 


(ii) arises under an agreement between that State and the Dominion or a Province, being 
an agreement which expressly provides that the said jurisdiction shall extend to such a dispute, and 
in the case of an agreement with a Province, has been made with the approval of the Governor-General à 


(b) a dispute arising under any agreement which expressly provides that the said jurisdiction 
shall not extend to such a dispute. 


Sub-section (2) is not material here. 


It will be noticed that the section imposes two limitations on the exercise of 
its original jurisdiction by this Court : (1) as to the parties, and (2) as to the sub- 
ject matter. Assuming (without deciding) that the subject matter of the suit is 
of the kind described in the section, the question remains whether the plaintiff 
comes within one or the other of the classes of parties mentioned therein, viz., the 
Dominion, the Provinces and the Acceding States. The only class within which 
the plaintiff seeks to bring himself is that of “ Acceding State.” It follows that if 
Ramgarh is not an Acceding State within the meaning of the Act, this Court 
would have no jurisdiction to entertain the suit under section 204. of the Act. 


Elaborate considerations both of law and fact are put forward in the plaint in 
support of the claim that Ramgarh is a State. As we are dealing with the ques- 
tion of jurisdiction in limine for the present discussion we must assume that Ramgarh 
is a State. The question, however, remains whether it is an “ Acceding State.” 


Now, section 6 of the Act, which provides for the accession of Indian States, 
lays down that an Indian State shall be deemed to have acceded to the Dominion, 


“if the Governor-General has signified his acceptance of an Instrument of Accession executed 
by the Ruler thereof” (sub-section (1)). 
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A State which has acceded to the Dominion is referred to in the Act as 
an Acceding State and the Instrument by virtue of which a State has so acceded 
is referred to as the Instrument of Accession of that State—(sub-section 5); 
These provisions make it clear that no Indian State could be properly. described 
to be an Acceding State within the Act unless the Governor-General has signified 
his acceptance of an Instrument of Accession executed by the Ruler thereof. 
It is nowhere even suggested in the plaint that the plaintiff has executed an Instru- 
ment of Accession to the Dominion and that the Governor-General has signified 
his acceptance thereof. On the contrary, it is admitted that the plaintiff’s memorial 
to the various authorities concerned in the matter praying for the recognition 
of Ramgarh as a Native State has been rejected, and all that is alleged is that, 

“ the plaintiff State has expressed its willingness to be an Acceding State and is prepared to sign 
the Instrument of Accession at any time such Instrument is forwarded for plaintiff's signature.” 
Sen obviously is insufficient to bring Ramgarh within the definition of an Accedin& 

tate. 


Learned counsel for the plaintiff however stressed the opening words of sec- 
tion 204 (“ Subject to the provisions of this Act ”) as supporting a wider construc- 
tion of the section. He was, however, unable to refer us to any other provision of 
the Act showing that the Federal Court is empowered to exercise original juris- 
diction in respect of matters, or as between parties, other than those specified 
in section 204. He suggested that the reference to “a State” in clause (a) of the 
proviso to)sub-section (1) had the effect of extending the jurisdiction to cases 
where any State was a party to a dispute, provided only the dispute concerned 
matters, or arose under agreements, specified in sub-clauses (i), (ii) and (iti) of 
the proviso. We are unable to accept this contention as it is unsound. The 
proviso is designed only to restrict the jurisdiction, where a State is a party toa 
dispute, to the cases enumerated in the said sub-clauses, and in the context of this 
restrictive provision, the words “a State” can only mean an Acceding State referred 
to in sub-séction (1) and cannot include a non-Acceding State so as to enlarge the 
scope of the jurisdiction. For the reasons mentioned above, we think the plaintiff 
is not an Acceding State within the meaning of the Act and we therefore declare 
that this Court has no jurisdiction to entertain the suit. 


V.S. | f —— —— Suit dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

(Ordinary Original Civil Jurisdiction.) 

PRESENT :—MR. Justice YAHYA ALI. 


In the matter of A. T. Vasudevan and others, minors. 


A. S. Thiruvengada Mudaliar .. Petitioner. * 

Leiters Patent (Madras), ‘clause 17—Scope of the jurisdiction undsr—Power of High Court to appoint - 
dian in respect of the undivided property of minor membsrs of a Hindu joint family and to sanction sals of such 
ee ea is Law—Joint familyp—Manager—Sale of joint family prope ty—Competencp—No legal necessity 

beneficial .to interests of family. 

In the exercise of its inherent jurisdiction vested in it under the Letters Patent, which jurisdic- 
tion is preserved by section 3 of the Guardians and Wards Act, the High Court has power to appoint 
a pean tan in respect of the person and property of minors covering even their undivided interest. 

The father and manager of a Hindu joint family who had besides five minor sons, two adult 
sons and his! wife and an unmarried daughter who have T of maintenance, applied under clause 
17 of the Letters Patent for being appointed guardian of the ancestral joint family property belong- 
ing to the minor sons and for sanction of the sale of that property as being beneficial to the interest 
of the minor sons. On a question whether the High Court bad jurisdiction to entertain such an 
application and power to pass the orders as prayed for, 

Held, that the High Court would be justified in appointing the guardian both virtue of the 
power conferred under clause 17 of the Letters Patent and of the practice in this High Court and 
according sanction to the proposed sale as, in the circumstances, it was highly advantageous and 
beneficial tol the interests of the entire family including the minor coparceners, subject of course to 
proper safeguards being provided for the minors’ share of the purchase money being invested in Govern- 
ment securities and deposited with the Registrar of the Court. 


* O.P. No. 75 of 1948. 16th March, 1948. 
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_ Joint family property can be sold by a manager if it is shown that it is clearly beneficial to the 
Interests of the family even though there is no legal necessity justifying the transaction. 


S. Panchapakesa Sastri and A. R. Krishnaswami for Petitioner. è 
A. V. Viswanatha Sastri guardian-ad-litem for minors. l 
The Court delivered the following 


.  JUpGMENT.—This is an application under clause 17 of the Letters Patent of 
1865 by A. S. Thiruvengada Mudaliar for being appointed guardian of the 
joint family property belonging inter alia, to his five minor sons and for sanction 
of the sale of that property as being beneficial to the interests of the minor 
sons. The petitioner as the father is the Karta of the family and he has besides 
the five minor sons two adult sons, and there are also his wife and an unmarried 
minor daughter who have rights of maintenance. The properties admittedly are 
- ancestral immoveable properties consisting-of lands in the villages of Sembiam and 
Paravallur meaguring in the aggregate about 52 acres. Those villages were recently 
brought within the Municipal limits of Madras City and the lands therein have 
consequently risen in value. I shall deal with the facts bearing upon the beneficial 
nature of the proposed transaction at a later stage. 


The first question is whether this Court has jurisdiction to entertain this appli- 
cation. It is not denied that under the Guardians and Wards Act no guardian 
of the property of an infant will be appointed where the minor is a member of an 
undivided family governed by the Mitakshara Law, the reason being as laid 
down by the Judicial Committee in Gharibullah v. Kalaksingh! that the infant’s 
interest is not individual property. As observed by their Lordships, it has been 
well settled by a long series of decisions in India that a guardian cannot be 
appointed in respect of the infant’s interest in the property of an undivided 
Mitakshara family. This was pointed out to be clearly right, 

‘fon the plain ground that the interest of a member of such a family is not individual property 
at all and that therefore a guardian, if appointed, would have nothing to do with the family 
property.” a 

This view has been acted upon in a series of cases collected in footnote (n) 
to paragraph 230 of Mayne’s Hindu Law. It is, however, mentioned by the 
same learned author that the High Court has inherent jurisdiction to appoint a 
guardian of the property of the minor who is a member of the joint family even 
where the minor’s interest in the property -is an undivided share in the family 
property unlike under the Guardians and Wards Act. This jurisdiction is con- 
ferred by clause 17 of the Letters Patent which is in these terms : 

“ And we do further ordain that the said High Court of Judicature at Madras: shall have the 

like power and authority with respect to persons and estates of infants, idiots and lunatics within the 
presidency of Madras, as that which is now vested in the said High Court immediately before the 
publication of these presents.” 
This is substantially a_reproduction of clause 16 of the Letters Patent of 1862 in 
which it was stated that this Court would have the jurisdiction which was then 
vested in the Supreme Court. The jurisdiction of the Supreme Court was laid 
down in clause 32 of the Madras Charter of 1800 which is as follows : 

“ And we do hereby authorise the said Supreme Court of Judicature at Madras to appoint Guare 
dians and Keepers for infants, and their estates, according to the order and course observed in that 
part of Great Britain called England.” 

That jurisdiction was exercised in England by the Chancellor in the Court of Chan- 
cery as a part of the general delegation of the authority of the Crown virtute officit. 
As it has been laid down ina series of cases in England, the Chancellor’s jurisdiction 
has its foundation in the prerogative of the Crown flowing from its general power 
and duty as parens patrie. Now the Court of Chancery in exercise of this jurisdiction 
does not permit the conversion of real property belonging to a minor into personal 
property ; but that is because under the English Law a distinction obtains between 
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‘realty. and | personalty both with regard to the .infant’s power of disposal: thereof 
‘by will and with regard to the line of succession. ' No such distinction applies 
to a Hindu family in India as it is now well settled. The. reference in the Charter 
of 1800 to the order and course followed in England. is primarily with regard to 
matters of jurisdiction and not to the entire body of the law applicable such as the 
distinction with regard to conversion of real property belonging to the minor into 
personal property. , There is no direct case decided by this this Court on the gues- 
tion of inherent jurisdiction of the High Court under clause 17 of the Letters Patent 
in a matter! like this except for an obiter reference contained in .the judgment of 
Venkataramana Rao, J., in Raja of Vizianagaram v. Secretary of State for Indiat, 
There the question was whether under this clause the High Court had jurisdiction 
with regard to minors outside the limits of the Presidency Town and whether its 
jurisdiction to act under that clause was not affected by the Guardians and Wards 
Act. Venkatasubba Rao and Venkataramana Rao, i, held that the jurisdiction 
of the Supreme Court was not limited to the City of Madras, that that jurisdic- 
tion was not in the exercise of its ordinary original jurisdiction and that it is saved by 
section 3 of 'the Guardians and Wards Act. What is the effect of the decision of 
the Privy Council in Ryots of Garabandho v. Zamindar of Parlakimedi* will be upon 
that ruling is a matter which does not arise here, but the only material portion of 
the judgment in the Madras case that is relevant for the purpose of this case is 
the dictum iof Venkataramana Rao, J., at page 459 of the report. After: referring 
to a number of-Bombay, Calcutta and Allahabad decisions the learned Judge 
concluded that the High Court has jurisdiction to appoint a guardian for a minor 
apart from the Guardians and Wards Act and then observed : 

“The T in this Court, so far as my experience goes, has been consistent with the view 
taken by other High Courts.” 
This observation is relied ori’ by Mr. Panchapakesa Sastri to show that 
although there are no reported cases b upon the question at issue there 
has been an invariable practice hefe ‘following the line of the various decisions of 
the Bombay, Calcutta and Allahabad High Courts. ‘I shall refer to.a few of those 
cases. In In re Jairam Luxmon? and In re Jagannath Ramjt*, this question had arisen, 
but in those cases no directions for alienation of the property were given. Guardians 
were appointed and the responsibility with regard to the alienation was thrown 
upon them. In In re Manilal Hurgoven®, the proposed alienation by the guardian was 
duly sanctioned by the Court after considering the various objections raised against 
it. The facts of that case were very similar to those of the present case. Jenkins, C.J., 
' raised the question whether the manager of the family, the father, had not the right 
to deal with the family property and whether by granting sanction the Court would 
not be depriving the minor of the right to object to the alienation after attaining 
majority if he thought proper to do so. Eventually sanction was given holding 
that the High Court had power in such cases to appoint a guardian of the pro- 

of the minor apart from the Guardians and Wards Act. ‘This case was followed 

the same Court in Narsi Tokersey v. Sachindranath Gajanan®. ‘The correctness 
of this view'’was however doubted by Kania, J., as he then wasin In re Dattatraya 
Govind Haldanker?. The learned Judge raised two important doubts (1) Why 
should the purchaser demand an order of o from the Court before purchasing 
the prop ? (2) In spite of the Court 1 the order of sanction, the pur- 
chaser would not be absolved from the duty of making the necessary: enquiries 
and in the event of the minor challenging the transaction the purchaser would 
still have to prove that he made independent enquiries and satisfied’ himself as 
to the power of the manager of the joint family to enter into that transaction. In 
Mahadev Krishna, In re®, the question again arose for consideration and Sir John 
Beaumont, C.J. and Rangnekar, J., reaffirmed the principle of the earlier decisions 


1. (1936) 71 M.L.J. 873 : IL.L.R. 1937 Mad. 4 SE I.L.R. 19 Bom. 96. 
83. E 5. (1900) TR 25 ‘Bom. 353 (FB). 
a. (1943) 2 M.L.J. 254 : L.R. 70 LA. 129: 6 
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In In re Manilal Hurgoven’ and in Narsi Tokersey v. Sachindranath Gajanan®, and refer- 
ring to Kania, J.’s decision in In re Dattatraya Govind Haldanker®, dissented from it 
and answered both of his doubts. With regard to the first of his doubts it was 
said that the purchaser does not seek to cast any burden on the Court.- He merely 
says that he is not going on with the transaction unless he gets a good title. It was 
pointed out that it was difficult for a purchaser to satisfy himself as to the existence 
of legal necessity or benefit to the estate and that evidence with regard to legal 
necessity might not be available when the transaction may be attacked in years 
to come by a minor son of the manager. The youngest minor in the present case, 
it may be noted here, is one year old and the transaction may be questioned 20 
years later. With regard to the second doubt Rangnekar, J., further pointed out 
that although the legal position is correct that the purchaser should satisfy himself 
that a legal necessity exists or that moneys are required for the benefit of the estate 
many transactions take place which are not challenged and the burden placed upon 
the purchaser or the mortgagee in such cases is completely discharged without the 
parties coming to the Court. The latest pronouncement of the Bombay High 
Court is contained in Full Bench decision in Ratanjt Ramji, In re*. The entire 
case-law was fully reviewed and the jurisdiction of the Court to appoint a guardian- 
of the minor was affirmed both on the ground of the power conferred under clause 17 
of the Letters Patent and by virtue of the long standing practice in that Court. 
This view has been acted upon by the Calcutta High Court in Hart Narain Das, In re’ 
and In re Bijaykumar Singh Budar® and by the‘Allahabad High Court in In the matter 
of Govind Prasad’. The Allahabad High Court has jurisdiction b virtue of clause 
12 of the Letters Patent in respect of the persons and pro of the minors. That 
Court, however, refused to exercise that jurisdiction in that particular case on the 
ground of inexpediency and want of precedent. The result of this foregoing 
survey is that in the other Chartered High Courts the consensus of opinion has been 
that in the exercise of its inherent jurisdiction vested in it under the Letters Patent, 
which jurisdiction is preserved by section 3 of the Guardians and Wards Act, the 
High Court has power to appoint a guardian in respect of the person and ope 
of the minors covering even their undivided interest. Although there is no direct 
decision of this Court with regard to this matter there is the statement of Venkata- 
ramana Rao, J., that the practice in this Court has been on the same lines as indi- 
cated in the Bombay and Calcutta decisions, That practice is warranted by 
clause 17 of the Letters Patent. 


The next question is whether, the Court having the power, the proposed transfer 
is beneficial to the interests of the five minor sons of the petitioner. The facts set 
out in the application and the supporting affidavit are these. Both the pieces of 
Jand are dry lands. This property fell in the partition which took place in 1942 
between the petitioner aul his brother to the petitioner’s share. It was in that 
year valued in the deed of partition as being worth Rs. 1 5,000. On the date of 
partition there was a mortgage subsisting over this property for Rs. 11,000. The 
petitioner from his own earnings discharged the entire debt. The land has no 
irrigation facilities for the purpose of cultivation and hence no wet crops were ever 
raised except in a small area. The petitioner was therefore constrained to lease 
out the palmyra trees in both the pieces of land for the purpose of toddy extraction. 
He entered into an arrangement on 12th A ril, 1947, whereby the lessee was to 

ch will expire on goth September, 1948, 
the rent reserved for that period being Rs. 1,600. On that date this source of 
revenue will completely disappear owing to the introduction of prohibition in the 
city from 1st October, 1948. With regard to the rest of the land the petitioner 
arranged for raising casuarina plantations with two persons who were to raise 
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sold and half the sale proceeds would be paid over to the petitioners. ‘The plan- 
tation is very tender still and the lease has to run its course. In the meantime by 
reason of the general rise in prices and also the special rise occasioned by the inclusion 
of those villages within the limits of the City of Madras, the petitioner has been 
in a position to secure an ‘offer of Rs. 1,95,000 for both the plots of land measuring 
52 acres from one Mr. M. V. Venkataraman who proposes to build a factory on the 
land. An agreement was entered into with him embodying the terms ; but since 
the purchaser is offering such a high price he has stipulated that the sanction of 
the Court should be previously obtained. It would appear that an adjoining 
plot of land with similar facilities measuring 35 acres was sold a little over a year 
ago for a sum of Rs. 34,000. It is perfectly clear that the offer of Rs. 1,95,000 is a 
very handsome offer which, if not accepted and implemented, might be withdrawn 
and no similar offer may be forthcoming for a long time to come. In order to 
effectuate this transaction thé petitioner has entered into an arrangement with the 
lessees of the casuarina plantation by which they have agreed to relinquish all their 
rights under the lease on being paid a sum of Rs. 9,001 on or before the 14th April, 
1948. The net amount available by the sale of the property would then be 
Rs. 1,86,000 which undoubtedly is an exceedingly good price for the land, almost 
in the nature of a windfall. There can be no doubt in these circumstances that 
the proposed sale of these lands is highly advantageous and beneficial to the interest 
of the entire family including the minor coparceners. 


The next question is whether a sale by the manager of a joint family property 
is competent when it is only for the benefit of the estate, since there is no case of 
there being any legal necessity. Whatever the ancient texts might have said about 
this matter the trend of decisions for a long time has been definitely to hold that a 
joint family property can be sold by a manager if it is shown that it is clearly beneficial 
to the interests of the family even though there is no legal necessity justifying the 
transaction. It will be sufficient to refer to some of the most recent cases reported 
and unreported. In Sellappa v. Suppan!, Venkatasubba Rao and Cornish, JJ., held 
that the power of the manager of a joint Hindu family to alienate property can be 
exercised not only in a case of need but for the benefit of the estate. At one time 
in view of certain observations of the Judicial Committee in Hanoomanpersaud Panday 
v. Mussumat Babooee Munraj Koonwaree* and Palaniappa Chetti v. Sreemath Devastka- 
mony Pandarasannadhi®, it was thought that there should be actual pressure on the 
estate ; but in Sellappa v. Suppan1, it was pointed out that “ pressure and danger” | 
in those two cases were referred to by their Lordships as examples of benefit and 
that the pronouncement of the Judicial Committee did not justify a narrower view 
being taken of the expression “for the benefit of the estate.” In a number of 
recent unreported cases this view has been uniformly adopted (vide App. No. 206 
of 1942 decided by King and Shahabuddin, JJ., on 3rd March, 1944, App. No. 101 
of 1945 decided by Wadsworth and Govindarajachari, JJ., on 15th April, 1947 and 
Ap Nos. 261 and 418 of 1945 decided on 5th February, 1948, by Rajamannar, 
O.C.J. and Satyanarayana Rao, J.). I find that the proposed transaction is 
clearly beneficial to the estate and to the interests of the minors and I have no 
hesitation in sanctioning it. 

The only other question is as to the safeguards that should be provided in the 
interests of the minors as to the disposal of their shares of the net proceeds of the 
sale. The petitioner undertakes to purchase National Savings certificates for the 
maximum amount permissible, viz., Rs. 15,000 in the names of each of his minor 
sons and also in the names of himself and his wife. As the family is now composed, 
the five minor sons will be entitled to 5/8ths of the consideration which comes to 
Rs. 1,16,250. Nobody can predicate the precise share of an undivided coparcener 
but proceeding upon the existing basis it is essential that a sum equal to the share 
of the minors with some further margin is put in their names. National Savings 





1. 41997) 1 M.L.J. 422 : LLR. 1 Mad. ~ (1917) 33 M.L.J. 1: L.R. 44 LA. 147: 
gob. ğ = LER. GE Wah 709 (P.C.). a 
2. (1856) 6 M.I.A. 393. 


52 : THE MADRAS LAW JOURNAL REPORTS. ~ [1948 


certificates of the value of Rs. 15,000 may be purchased in thé name of each of the 
minor sons and deposited in Court immediately on receipt of consideration. A 
further sum of Rs. 50,000 should be invested in Government securities. ‘The peti- 
tioner is empowered to purchase them out of the consideration of the proposed 
transaction and deposit the securities with the Registrar to.the credit of this original 
petition. The certificates and the securities will remain in the custody of the Court 
subject to such orders as may from time to time be passed. 


The result is that the petitioner is appointed guardian of the joint family pro- 
perty belonging to the five minor sons and that the sale of the two items of property 
mentioned in the schedule attached to the petition is sanctioned in favour of 
Mr. M. V. Venkataraman or his nominee for a sum of Rs. 1,95,000. ‘The guar- 
dian is empowered to convey the minor sops’ interest in the said property 
to the purchaser subject to the conditions enumeraied above. As the entire 
. Share of the minor sons will be under custodia legis, there is no ‘further necessity 
to ask the guardian to furnish security. It is sufficient if under Order 32, 
rule 8 of the Original Side Rules he gives an undertaking to furnish the statement 
mentioned in that rule and to keep full and correct account of all moneys and 
a of the minors received and expended by the guardian on their behalf 
and file and prove the same in Court whenever. so required. The undertaking 
should be furnished in three days. 


As the father of the five minors is himself the petitioner, following the course 
of action adopted in Ratanji Ramji, In re1, I appointed Mr. A. V. Viswanatha 
Sastri, Advocate, as guardian ad litem of these five minors in this case. I have 
received very valuable assistance from him. He will get a remuneration of 
Rs. 500. The petitioner will pay that amount to Mr. A. V. Viswanatha Sastri 
within two days. | 

The costs ofthis petition including the remuneration to be paid to Mr. A. V. 
Viswanatha Sastri will come out of the estate. 


V.S. Petition ordered. 


[PRIVY COUNOLL.] 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT; —LORD DU Parag, LORD NORMAND AND SIR MADHAVAN Nar. 


Raja Inuganti Venkata Rajagopala Rama Suryaprakasa 
Rao Garu .. Appellant* 


v. 
Maharaja of Pithapuram and another .. Respondent. 


Limitation Act (I af 1908), Article 109 and Madras Estates Land Act (I of 1908), section 3 
Person recognised as “' lder” under section 3 (5)—-Position and rights of—Recetpi of rents and profits by 
him—If wrongful—sSutt to recover such rents and profits by person uliimaleh foed to be entitled to them—Limita- 
on—Starting point—Applicability of Article 109. 
: “Where pending the ultimate decision by the Civil Courts of a litigation relating to an estate, 
one of the parties is recognised by the Collector under section 3 (5) of the Madras Estates Land Act 
as a “ landholder ” be becomes clothed with full statutory authority to collect the rents and profits 
during the whole period of his possession and as such his receipt of rents and Boe cannot be said 
to be wrongful. Hence, Article 109 of the Limitation Act would be in applicable to a suit to recover 
the rents and profits so received by the statutory landholder by the who is ultimately found 
to be entitled to the estate. The latter’s right of action to recover such rents and profits would accrue 
only after the order of the Collector under section 3 (5) of the Estates Land Act is cancelled asa 
result of the ultimate decision of the Civil Courts. He could not competently have sued the statutory 
landholder for an account of rents and profits each time that rents or profits were received. 


C. S. Rewcastle, K.C. and J. Chinna Durai for Appellant. 
Sir Herbert.Cunliffe, K.C., P.V. Subba Rao and B. Sen for Respondents. 
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Their Lordships’. Judgment was delivered by 


Lorp Normanp.—These are consolidated appeals from a judgment of the 
High Court of Judicature at Madras modifying a preliminary and a final decree 
of the Subordinate Court of Cocanada. The question for determination is whether 
or to what 'estent the Indian Limitation Act affects the plaintiffs’ claim against 
the Maharaja of Pithapuram for payments of sums. amounting to Rs. 7,38,000 
received by him as rents from the Zamindari estate known as-Gollaprolu during 
the period from 12th January, 1924 to 7th September, 1935. 


The facts so far as material to the issues are as follows. In 1923 there was 
pending a litigation between the Maharaja and the plaintiffs in the present suit 
in which the Maharaja claimed that he was the nearest reversioner entitled to 
succeed to the estate of Gollaprolu. The Maharaja held a decree ronounced 
in his favour by the District Judge of Rajahmundry but the present plaintiffs had 
appealed against it to the Madras High Court. While that appeal was pending 
the Maharaja on roth November, 1923, applied to the Collector of Godavari to be 
recognised as the landholder of the estate for the purpose of the Madras Estates 
Land Act subject to the ultimate result of the litigation then pending. After sundry 
procedure not germane to the present issue the Collector on 12th January, 1924, 
made an order under section 3 (5) of the Madras Estates Land Act by which 
he recognised the Maharaja as the landholder for the purposes of the Act. The 
Maharaja accordingly entered into possession of the estate and collected the rents 
and profits. The litigation pending between him and the present plaintiffs was 
protracted and was not finally brought to an end till the Order in Council of 1 th 
July, 1935, the effect of which was to find that the present plaintiffs were entitled 
to the estate. On 7th September, 1935, the Collector of Godavari cancelled his 
a order of 12th January, 1924, and recognised the present plaintiffs as the 

ndholders of the estate.’ 


The plaintiffs brought the present suit in October, 1935, for recovery of the 
rents and profits received by the Maharaja during the period of his possession 
and management of the estate. The Maharaja pleaded that he had been in wrong- 
ful possession of the estate during the whole period and that the suit for mesne pro- 
fits for more than three years from the date when the profits were received was 
barred by the Indian Limitation Act, Sch. I, Article 109. The trial Judge held 
that the Maharaja’s possession of the estate under the order of 12th January, 1924, 
had not been wrongful, and that he had collected the rents and profits as a quasi 
trustee for the benefit of the plaintiffs and was bound to account to them for the 
rents and profits received in the full period of his possession. By a preliminary 
decree he directed the Maharaja to render accounts ; and after the accounts were 
taken he granted a final decree on 25th March, 1938. Appeals were preferred 
to the High Court which agreeing with the trial Judge, held that the Maharaja’s 

ossession had not been wron and consequently that Article 10g of the First 

chedule of the Limitation Act did not apply. But, differing from the trial Judge, 
the High Court held that a right to sue the Maharaja had accrued to the laintifis 
each time he had received the rents and ‘profits. Accordingly the High Court 
disallowed the plaintiffs’ claim to recover rents and profits received’ more than 
six years before the commencement -of the suit, as being barred by Article 120 
of the First Schedule of the Limitation Act. In the argument addressed to their 
Lordships the plaintiffs supported the-finding of the trial Judge and the High Court 
that the Maharaja’s possession and his collection of rents and profits had not been 
wrongful, ‘and therefore, that the present suit was not within the terms of Article 
109 of the' Limitation Act a suit “ for the profits of immoveable property belonging 
to the plaintiff which have been wrongfully received by the defendant.” They 
also maintained that no right to sue accrued while the order of 12th January, 1924, 
was in force, and therefore that the six years limitation provided by Article 120 of 
the First Schedule of the Limitation Act barred no part of their claim. The Maha- 
raja cross-appealed and relied on Article 109 and the three years limitation therein 
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provided. Alternatively he maintained that the judgment of the High Court 
should be affirmed. 


N 
Their Lordships are of opinion that the decision of these ad daar depends 
on the meaning and effect of the provisions of the Madras Estates Land Act and 
cf the rules made thereunder, which are set out in the judgment of the High Court, 
and they desire to adopt the comment of the High Court on these provisions. 
The learned judges say : 

“It is manifest that the object underlying these provisions is to provide machinery for the smooth 
management of an estate pen settlement of disputes relating thereto by a competent Civil Court, 
so as, on the one hand, to enable the rents falling due during the pendency of the disputes to be 
duly collected without being allowed to get time-barred and, on the other, to enable the tenants 
to obtain a valid discharge on payment of the rent, whichever party may ultimately succeed in esta- 
blishing his claim in the Civil Courts. For this purpose the Collector is empowered to make a sum- 


mary enquiry under the rules made in that behalf and ize as landholder oe baba who is 
prima facte entitled to the present possession of the estate, an the n so recogni is authorised 
to demand and collect the rent giving a valid discharge therefor. In other words, the person who is 
f recognised ’ by the Collector as ‘ Jandholder ” for all or any of the purposes of the Act becomes there- 
by clothed with full authority to do all acts required to be done for such purpose or Aad ae and 
such acts are made binding upon whichever party is ultimately held by a Civil] Court to be entitled 
to the possession of the estate.” 


Their Lordships agree with the learned trial Judge and with the High Court 
that, as the Maharaja had statutory authority for collecting the rents and profits 
during the whole period of his possession, it is impossible to hold that his receipt 
of them was wrongful. It follows that Article 109 of the First Schedule of the Limi- 
tation Act is inapplicable. 


But their Lordships are further of opinion that the plaintiffs could not com- 
petently have sued the Maharaja for an account of rents and profits each time 
that rents or profits were received. What was said by counsel for the Maharaja 
was that the plaintiffs would have been entitled to sue as beneficiaries under a quasi 
trust. This is, however, not consistent with the Maharaja’s right under section 3 (5) 
of the Estates Land Act to receive the rents and profits as statutory landholder. 
His interest as such landholder was adverse to the claims of the plaintiffs, and 
he did not collect the rents and profits as trustee for them. The High Court 
held that the proviso to section 67 of the Estates Land Act was in itself sufficient 
to support the contenton that the plaintiffs might have sued the Maharaja as often 
as he collected the rents or profits. Section 67 makes the receipt for rents granted 
by a person recognized as the landholder under section 3 a valid discharge in the 
hands of the person paying them. The proviso that nothing in the section shall 
affect any remedy which a third person may have against the landholder cannot 

reserve or restore to third parties remedies which are inconsistent with the land- 
holder’s rights and powers under section 3 (5) of the Act. Their Lordships are 
therefore of opinion that the plaintiffs had no right of suit for the rents or profits 
while the possession was under the order of 12th January, 1924. It was only after 
that order was cancelled in consequence of the decision of this Board that a right of 
action to recover rents and profits accrued to the plaintiffs, and that right is preserved 
to them by the proviso to section 67. The High Court’s judgment dee acre 
that if suits had been brought each time that rents or profits were received they 
could have made no progress, but must have been stayed till the final determina- 
tion of the question of title. In their Lordships’ opinion one of the purposes of 
section 3 of the Estates Land Act is to regulate possession pendente lite and to prevent 
the multiplication of unnecessary suits. They will therefore humbly advise His 
Majesty that the appeal should be allowed to the effect that the paragraph 
numbered 1 of the decree of the High Court dated 11th December, 1941, be deleted. 
The defendant in the suit must pay the costs of these consolidated appeals. 


VS. Appeal allowed. 
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[PRIVY COUNCIL.] 
(On appeal from the Federal Court of India). 


PRESENT: —LORD THANKERTON, LORD Du Parco, Lorp Oaxsgy, LORD 
Morton or HENRYTON AND Mr. M.R. JAYAKAR. 


The High ‘Commissioner for India and the High Commissioner 
for Pakistan .. Appellants* 


Ue. Ta 
I. M. Lall .. Respondent. 


Government of India Act (1935), section 240-—Scope of the power of dismissal of Government seroants— 
“ Action proposed to be taken”?—Meaning—Opportunity to show cause—Stage—Salary—Right to sue for. 

The provisions of sub-section (3) of: section 240 of the Government of India Act, are 
prohibitory in form which is inconsistent with their being merely permissive. They are mandatory 
and necessarily qualifies, the right of the Crown recognised by sub-section (1) and provide a 
condition pretedent to His Majesty’s exercise of his power of dismissal provided by that sub- 
section. i 

No action is proposed within the meaning of sub-section (3) of section 240 until a definite 
conclusion has been come to on the charges against a Government servant, and the actual 
punishment to follow is provisionally determined on. Prior to that stage, the charges are unproved 
and the suggested punishments are merely hypothetical. Itis on that stage being reached that 
the statute gives the civil servant the opportunity for which sub-section makes provision. 
The statutory, opportunity could be orded at more than one stage. the civil servant has 
been through an enquiry under rule 55 of the Civil Services (Classification, Control and A ) 
Rules, it would not be reasonable that he should ask for a etition of that stage, if duly 
carried out, but that would not exhaust his statutory right, a he would still be entitled to 
represent agajnst the punishment proposed as the result of the findings of the enquiry. 

No action in tort can lie against the Crown and therefore any right of action against the Crown 
must either be based on contract or conferred by statute. 


In the case of a servant of the Indian Civil Service there is no covenant under which the 
Civil servant jis given a right to his pay. Nor has he any statutory right to recover arrears of pay 
iby action in |the Civil Court. 


Andrew Clarke, K.C. and B. Mc Kenna for Appellant. 
Str Daud Maxwell-Fyfe, K.G. and T. B. W. Ramsay for Respondent. 
Their Lordships’ judgment was delivered by 


Lorn |THANKERTON.—-This is an PE by special leave from an order of 
the Federal Court of India! dated the 4th day of May, 1945, which varied a decree 
of the High Court of Judicature at Lahore dated the 27th March, 1944. 


The respondent, who had been a member of the Indian Civil Service since 
1922, instituted the present suit on the 2oth July, 1942, against the Secretary of 
State for India, challenging the validity of an order by the latter dated the toth 
August, 1940, which purported to remove the respondent from the Indian Civil 


cervice. i 


The Secretary of State for India was the original appellant in this appeal, but 
after the hearing before this Board in July last, the Indian Independence Act, 
1947, came into operation on the 15th August, 1947. By section 15 (1) of the 
Act, the present appeal by the Secretaty of State was abated, and by section 1 5 (2) 
the appealjwas continued by the High Commissioner. By sub-section (3) of that 
section, the ression “ the High Commissioner” is defined for the purposes of 
the section. e High Commissioner for India and the High Commissioner for 
Pakistan have accepted that they should be treated as a nts in place of the 
Secretary of State for India by virtue of section 15. eir Lordships find it 
convenient, however, for the purposes of their opinion, to continue to refer to the 
Secretary of State as the defendant in the suit and appellant in the Federal Court 
and before! the Board. 

| 1. (1945) F.L.J. 129 : (1945) 2 M.L.J. 970 (F.C.). 
' * 18th March, 1948. 
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In the plaint, the respondent claimed (1) a declaration that the crder of removal 
was ulira vires of the defendant, (2) that the order was not passed in due process 
of law and was wrongful, illegal and of no consequence whatever, (3) that he was 
still a member of the Indian Civil Service, and had a right to continue in it, and 
to hold office from which he was removed by the illegal order of the defendant, 
and (4) that as a member of the Indian Civil Service he was entitled to all rights 
secured to him by the covenant and rules and regulations issued from time to time 
by the appropriate authority. . 

The suit was originally instituted in the Court of the Subordinate 
Judge, 1st Class, Lahore, but it was transferred to the High Court, and 
was ordered to be heard by a Division Bench as a Court of first instance. 
After trial, the High Court, on the 27th March, 1944, granted the present 
respondent a decree to the extent of granting a declaration that the order removing 
him from office was wrongful, void, illegal and inoperative and that he was still a 
member of the Indian Civil Service ; the High Court also gave a certificate under 
section 205 (1) of the Government of India Act, 1935 that the case involved 
substantial questions of law as to the interpretation of the Act of 1935. On an 
appeal by the present respondent, the Federal Court, bya majority, on the 4th 
May, 1945, varied the decree of the High Court by ordering that, 

“In place of the declaration that the order removing the plaintiff from office was ‘wrongful, 
void, illegal and inoperative and that the plaintiff is still a member of the Indian Civil Service there 
shall be substituted a declaration that the plaintiff Mr. M. Lall was wrongfully dismissed from the 
Indian Civil Service on the 4th June, 1940.” ` 
The Federal Court remitted the suit to the High Court to take such action in regard 
to any application by the respondent for leave to amend to claim damages and to 
the assessment of such damages as to the High Court should seem right. 

The main questions raised in this appeal relate to the proper construction of 
section 240 of the Government of India Act, 1935, and their Lordships propose 
to deal with these in the first instance. Some er narrative of the facts in the 
case is necessary for this purpose. . The respondent was appointed to the Indian 
Civil Service in 1922, and.on the 1st September; 1922, he entered into a covenant 
with the Secretary of State in Council. . Two observations only occur on this docu- 
ment, viz. that the respondent’s service was 

“to continue during the pleasure of His Majesty, His Heirs and S be signified under 
ihe kang ofthe: Secrecy of Slate Dr aa ae GEN 
and that there is no covenant under which the respondent was given a right to 
his pay. The covenant is mainly concerned with the respondent’s discharge 
of his duties. l 

In 1935, the respondent was stationed in Hoshiarpur, where he enlisted one 
Sundar Das, a nephew of his wife, in the subordinate staff of one of the Courts 
under his control. Soon thereafter the respondent took over charge as District 
and Sessions Judge at Multan. Early in April, 1937, the respondent was trans- 
ferred to be employed in the North-West Frontier Province. In September, 
1937, the respondent received a letter from the Judicial Commissidner, enclosing 
a letter from the Chief Secretary to the North-West Frontier Government, informing 
the Judicial Commissioner that the Punjab Government had decided to hold a 
departmental enquiry under rule ‘55 of the Civil Services (Classification, Control 
and Appeal) Rules into the conduct of the respondent while stationed at Multan 
during 1935-36, and that eight charges had been framed against the respondent of 
which copies were.enclosed. The letter-:proceeded to ask that steps should be taken to 
serve the charges on the respondent and that he should be asked to furnish within 
a reasonable time a written statement of his defence and to state whether he wished 
to be heard in person or not. The eight charges were divided into two categories, 
the first of which alleged improper favouritism’ or nepotism in connection with Sundar 
Das ; the second category alleged improper victimization of certain of the juniér 
officials who had protested against the attempted promotion of Sundar Das by an 
order of the respondent in December, 1936. At the end of each charge were 
indicated the witnesses or documents whereby it was proposed to attempt to prove 
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the charge. Near the end there were two paragraphs interposed, which clearly 
related to all the charges and were as follows : 

“That the above facts and his failure to offer any sufficient explanation up to the present are 
sufficient to prove that he had abused his position as an officer entrusted with the power of appoint- 
ment on behalf of the Crown to show favour to a relation of his to the detriment of other officials 


serving under him, in contravention both of the recognised principles Abeta | the conduct of Govern- 
rent servants as well as of the express orders of Government, and that he er abused his position 
as an officer entrusted with powers of discipline over other officers of the Crown to persecute 
various persons who sought to protect their own interests in a legitimate manner. 


That he should show cause why he should not be dismissed, removed or reduced or subjected 
to such other disciplinary action as the competent authgrity may think fit to enforce for breach of 
Government rules and conduct unbecoming to a member of the Indian Civil Service.” 

The respondent put in his written statement in answer to the charges, and there- 
after Mr. J. D. Anderson, Commissioner, Rawalpindi division, was appointed to 
hold the deparmental enquiry. Mr. Anderson examined the respondent on the 
roth June, 1938, in course of which the respondent pleaded guilty to the first two 
charges, and, without any further examination of witnesses, he made his report 
on the gth August, 1938. As regarded the remaining six charges, he found them 
unproven, but he indicated that he had not been able to make a full enquiry, and 
that a longer investigation, including a fortnight at Multan, and a further examina- 
tion of documents were desirable before coming to final conclusions. Mr. Anderson’s 
report was not disclosed to the respondent, and the Government appointed Mr. 
F. L. Brayne, Commissioner, Rural Reconstruction, Punjab, to complete Mr. 
Anderson’s preliminary enquiry. Mr. Brayne took the matter up and wrote 
to the respondent on ther7th November, 1938, relative thereto. After various pro- 
cedure, in which the respondent took part, and in the course of which the Govern- 
ment refused to disclose Mr. Anderson’s report to him, Mr. Brayne made his report 
on the 24th January, 1939, in course of which he examined in detail all the eight 
charges, and found that the nepotism was “‘ complete and deliberate,” and that 
the charges of victimization were all fully proved. 


In view of the opinion which their Lordships have formed as to the proper 
construction of section 240 of the Act of 1935, it is unnecessary to consider in er 
detail the validity of the enquiries held by Mr. Anderson and Mr. Brayne, and 
whether the respondent was afforded a reasonable opportunity thereat of answering 
the charges. 


On the 21st June, 1939, the Government of the Punjab sent the records of 
the enquiry, including Mr. Anderson’s and Mr. Brayne’s reports, to the Federal 
Public Service Commission, and expressed their opinion that the respondent should 
be removed from the Indian Civil Service but should be grantd a compassionate 
allowance This Commission, in terms of section 266 (3) (c) of the Govern- 
ment of India Act of 1935, is consulted on all disciplinary matters affecting a person 
serving His Majsty in a civil capacity in India. The respondent made represen- 
tations to the Commission, protesting against the procedure of the enquiry and 
submitting arguments on the merits. The Commission, in a letter dated the gist 
August, 1939, agreed with Mr. Brayne and the Government of the Punjab that 
no other conclusion was possible than that the respondent had acted deliberately 
both in the matter of nepotism and the matter of victimization, and agreed that 
the respondent should be removed from the service but should be granted a com- 
passionate allowance, which should be equal to a two-thirds pension. 


By Gazette Notification dated the roth August, 1940, the appellant directed 
the removal of the respondent from the Indian Civil Service, and the respondent 
was so informed by a letter of the same date from the appellant. 


It is [not disputed that the learned Chief Justice has correctly stated the res- 
pondent’s position at this time as follows: 


“ Whatever representations were made it is clear that at no time before his removal from the 
service was| Mr. Lall allowed to see the reports of either Mr. Anderson or Mr. Brayne, nor was he 
informed that either the Punjab Government or the Federal Public Service Commission or the Govern- 
ment of India or the Secretary of State were defmitely proposing on the basis of these reports to remove 
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him from the service. He had received the general invitation to show cause against possible dis- 
missal (amongst other possible punishments) included at the end of the charges originally served 
on him. But no opportunity to show cause inst dismissal was given to him, after dismissal had 
passed from being a possible punishment to the punishment proposed and recommended. At no 
time was he given an opportunity, before dismissal of making representations against the accuracy 
of facts found by Mr. Anderson or Mr. Brayne in their reports or against the adverse deduction drawn 
against him, particularly by Mr. Brayne.” 
Section 240 of the Government of India Act, 1935, provides as follows : 


240.—(1) Except as expressly provided by this Act, every person who is a member of a civil 
service of the Crown in India, or holds any civil post under the Crown in India, holds office during 
His Majesty’s pleasure. 

(2) No such as aforesaid shall be dismissed from the service of His Majesty by any authority 
subordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in rank until he has been given a 
reasonable opportunity of showing cause against the action proposed to be taken in regard to him. 

Provided that this sub-section shall not apply— 

(a) where a person is dismissed or reduced in rank on the ground of conduct which has led to 
his conviction on a criminal charge; or 

(b) where an authority empowered to dismiss a person or reduce him in rank is satisfied that 
for some reason, to be recorded by the authority in writing, it is not reasonably practicable to give 
to that person an opportunity of showing cause. 

(4) Notwithstanding that a person holding a civil post under the Crown in India holds office 
during His Majesty’s pleasure, any contract under which a person, not being a member of a civil 

ga in India, is appointed under this Act to hold such a post may, if the Governor- 
General, or, as the case may be, the Governor, deems it necessary in order to secure the service of a 
person having special qualifications, provide for the payment to him of compensation if before 
the expiration of an agreed period that post is abolished or he is, for reasons not connected with any 


Before dealing with the important questions of construction their Lordships 
may note that the terms “dismissal” and “removal from the service” were accepted 
as synonymous, and that the respondent did not maintain before the Board, as 
he had unsuccessfully maintained in the High Court and the Federal Court, that 
the appellant had not authority under the Constitution to remove a member of 
the Indian Civil Service from the service. Their Lordships may add that, in their 
opinion the question is concluded by the terms of the respondent’s covenant, 

dy quoted, under which he agrees to accept the signification of His Majesty's 
pleasure under the hand of the appellant. Their Lordships have no doubt that 
the purported removal of the respondent was intended to operate by virtue of 
sub-section (1) of section 240. 

Three important questions of construction arise for decision, viz., Ist: Is 
sub-section (1) of section 240 qualified by sub-section (3) ? andly : Is sub-section 
(3) mandatory, or permissive? and grdly : What is the proper construction of 
the words in sub-section (3) “ the action proposed to be taken in regard to him” ? 


On the first question the appellant laid stress on the words “ except as expressly 
provided by this Act” in sub-section (1) of section 240 as excluding any exception 
not expressly provided for, and referred to section 200 (2) and 220 (2) as illustrations 
of such express provision in the case of Judges of the Federal Court and the High 
Courts. It will, however, be noted that neither of these sections states its provisions 
to be an exception, but makes an express provision which is necessarily inconsistent 
with sub-section (1) of section 240. On the other hand, sub-section (4) of section 
240 begins, 

“ Notwithstanding that a person holding a civil post under the Crown in India holds office during 
His Majesty’s pleasure... ..--.---- i 
which is clearly expressed as an exception, but the statutory provision which follows 
does not affect the terminability of the office. It provides for a payment of com- 
pensation in certain events, but does not curtail His Majesty’s power to terminate 
at His pleasure. The appellant maintains that sub-section (3) does not in terms 
make ress provision such as 18 contemplated by sub-section (1) ; but the open- 
ing feet of sub-sections (2) and (3)—“ No person as aforesaid °—clearly 
indicate a qualification of, or exception to, an anteceden provision, which is plainly 
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sub-section (1). Their Lordships find it difficult to deal with this contention irres- 
pective of the decision of the next question. If sub-section (3) is merely permissive, 
and not mandatory, there will be no substance in the first question; but, if sub-section 
(3) is mandatory, their Lordships are of opinion that it would constitute an express 
provision of the Act, which would qualify the provisions of sub-section (1) and 
provide a condition precedent to His Majesty’s exercise of His power of dismissal 
provided by sub-section (1). 

In considering the second question of construction, it will be necessary to refer 
to the Laguna prior to the Act of 1935, when the relevant statutory provision was 
made by section 96-B of the Government of India Act, 1919, and in particular, 
‘by sub-section (1), which provided as follows : - 

“ g6B.—(1) Subject to the provisions of this Act and of rules made thereunder, every person 
in the civil service of the Crown in India holds office during His Majesty’s pleasure, and may be em- 
ployed in any manner required by a proper authority within the scope of his duty, but no person 
in that service may be dismissed by any authority subordinate to that by which he was appointed, 
and the Secretary of State in Council may (except so far as he may provide by rules to the contrary) 
reinstate any person in that service who has been dismissed... . ae 
The latter part of the sub-section gives a limited right of appeal, which is not relevant 
to the present purpose. Under sub-section (2) of section g6-B, the Secre of 
State in Council is empowered to make rules for regulating the classification of the 
civil services in India, the methods of their recruitment, their conditions of service, 
pay and allowances, and discipline and conduct. As already mentioned the enquiry 
in the present case was conducted under rule 55 of the Civi Services (Classification, 
Control and Appeal) Rules, which were authorised by this sub-section. Rule 55 
provides : 

“Without prejudice to the provisions of the Public Service Inquiries Act, 1850, no order of 

removal or reduction shall be passed on a member of a Service (other than an order based 
on facts which have led to his conviction in a criminal Court) unless he has been informed in writing 
of the grounds on which it is proposed to take action, and has been afforded an adequate opportunity 
of defending himself. The grounds on which it is proposed to take action shall be reduced to the form 
of a definite charge or charges, which shall be communicated to the person charged together with 
a statement of the allegations on which each charge is based and of any other circumstances which 
it is proposed to take into consideration in passing orders on the case. He shall be required, within a 
reasonable time, to put in a written statment of his defence and to state whether he desires to be heard 
in person. If he so desires, or if the authority so direct, an oral enquiry shall be held. At that enquiry 
oral evidence shall be heard as to such of the allegations as are not admitted, and the person charged 
shall be entitled to cross-examine the witnesses called, as he may wish, provided that the officer con- 
ducting the enquiry may, for special and sufficient reason to be recorded in writing, refuse to call a 
witness. The proceedings shall contain a sufficient record of the evidence and a statement of the find- 
ings and the grounds thereof. 

This rule ‘shall not apply where the person concerned has absconded, or where it is for other 
reasons impracticable to communicate with him. All or any of the provisions of the rule may, in 
exceptional cases, for special and sufficient reasons to be recorded in writing, be waived, where there 
is a difficulty in observing exactly the requirements of the rule and those requirements can be 
waived without injustice to the person charged.” 

It is to be observed that the provisions of sub-section (1) of section 96-B of 
the Act of 1919 are made “ subject to the provisions of this Act and of rules made 
thereunder”, that it makes express provision corresponding to sub-sections (1) 
and (2) of section 240 of 1935, but no express provision corresponding to sub-section 
(9) of section 240; that matter was left to rule 55. It is interesting to contrast two 
decisions of this Board, delivered on the same day in 1936. In Rangachart v. Secre- 
tary of State for India4, it was held that dismissal of a civil servant by an authority 
subordinate to that by which he was appointed was contrary to the provisions 
of section 96-B, sub-section (1) of the Act of 1919, and was bad and inoperative, 
Lord Roche, in delivering the judgment of the Board said (at p. 53), 

s Tt is man ifest that the stipulation or proviso as to dismissal is itself of statutory force and 
stands on a footing quite other than any matters of rule which are of infinite variety and can'be 
changed from time to time.” 

In the other case, R. Venkata Rao vw. Secretary of State for India?, it was held by 
the same Board that failure to comply with the rules made under sub-section (2) 





1. (1937) 1.M.L.J. 515: LR., 64 LA. 40: 2. (1937) 1 MLJ. 529: LR. 64 LA. ss» 
ILR 1937 Mad. 517 (P.G.). LLR. 1937 Mad. 592 (PL. A 04 55: 
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of section 96-B of 1919 did not give any right of action. Lord Roche, in delivering 
the judgment of the Board, said (at p. 64 


“ Section 96-B and the rules make careful provision for redress of grievances by administrative 
process, and it is to be observed that sub-section (5) in conclusion reaffirms the supreme authority 
of the Secretary of State in Council over the civil service. These considerations have irresistably 
led their Lordships to the conclusion that no such right of action as is contended for by the appellant 
anak aa MG GN NAN They regard the terms of the section as containing a statutory and solemn assurance 
that the tenure of office, though at pleasure, will not be subject to capricious or arbitrary action, 
but will be regulated by rule.” 


Contrasting the provisions of section g6-B of 1919 with the provisions 
section 240 of 1935, their Lordships have no difficulty in holding—in agreement 
with both the High Court and the Federal Court—that the provision as to a 
reasonable opportunity of showing cause against the action proposed is now put 
on the same footing as the provision now in sub-section (2) of section 240, which 
was the subject of decision in Rangachart’s case, and that it is no longer resting on 
rules alterable from time to time, but is mandatory, and necessarily qualifies the 
right of the Crown recognized in sub-section (1) of section 240 of 1935. The 
provisions of section 96-B (1), now reproduced as sub-section (2) of section 240 of 
1935, and of sub-sections (2) and (3) of section 240 are prohibitory in form, which 
is inconsistent with their being merely permissive. 


The third question seeks the proper construction of the phrase, 
“A reasonable opportunity of showing cause against the action proposed to be taken in regard to 


It might be stated more narrowly as the meaning of “the action proposed to be 
taken ”. In their judgment, the High Court said, 


“The plaintiff’s contention is that this apparu should have been afforded to him after the 
finding of enquiring officer had been considered and the punishment decided upon. With this 
contention we are unable to agree. Eight charges were served on the plaintiff and at the end he was 
asked to show cause why he should not be dismissed, removed or reduced or subjected to such other 
disciplinary action as the competent authority may think fit to enforce for ch of Govern- 
ment Rules, and conduct unbecoming to the Indian Givil Service. He was aware from the very 
start of the enquiry against him that removal from service was one of the various actions that 
could have been taken against him in the event of some or all the charges against him 
being established, and in this sense he was showing cause during the course of the enquiry 
against the action proposed. The plaintiff’s contention that there should be two enquiries, the 
first to establish that he had been guilty and the second to determine what should be the appropriate 

i t, and that in each stage he should have reasonable and independent opportunities to 
defend and show cause does not appear to be correct or intended by the Legislature.” 


Tn the Federal Court, Varadachariar, J., agreed with the conclusion of the High 
Court on this question, but the majority of the Court held a contrary view which 
is expressed by the learned Chief Justice as follows : 


“Jt does however seem to us that the sub-section requires that as and when an authority is 
definitely proposing to dismiss or reduce in rank a member of the Civil Service he shall beso told and 
he shall be given an opportunity of putting his case against ene proposa action and as that opportu- 
nity, has to be a reasonable opportunity it seems to us that the section requires, not only notifi- 
cation of the action proposed but of the grounds on which the authority is proposing that the 
action should be taken and that the person concerned must then be given areasonable time to 
make his representations against the proposed action and the grounds on which it is proposed to be 
taken. It is suggested that in some cases it will be sufficient to indicate the charges, the evidence 
on which those charges are put forward and to make it clear that unless the person can on that 

. information show good cause against being dismissed or reduced if all or any of the charges are 

roved, dismissal or reduction in rank wi follow. This may indeed be sufficient in some cases. 

our judgment each case will have to turn on its own facts but the real point of the sub-section 

is in our judgment that the person who is to be dismissed or reduced must know that that punish- 

ment is proposed as the punishment for certain acts or omission on his part and must be told the 

grounds on which it is proposed to take such action and must be given a reasonable opportunity of 
showing cause why such punishment should not be imposed.” 


Their Lordships agree with the view taken by the majority of the Federal 
Court. In their opinion, sub-section (3) of section 240 was not intended to be, 
and was not, a reproduction of rule 55 which was-left unaffected as an admini 
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trative rule. Rule 55 is concerned that the civil servant shall be informed “ of 
the grounds on which it is proposed to take action,” and to afford him an adequate 
opportunity of defending himself against charges which have to be reduced to 
writing ; this is in marked contrast to the statutory provision of “a reasonable 
opportunity of showing cause against the action proposed to be taken in regard 
to him.” In the opinion of their Lordships, no action is proposed within the 
meaning of, the sub-section until a definite conclusion has been come to on the 
charges, and the actual punishment to follow is provisionally determined on. 
Prior to that stage, the charges are unproved and the suggested punishments are 
merely hypothetical. It is on that stage being reached that the statute gives the civil 
servant the opportunity for which sub-section (3) makes provision. Their Lord- 
ships would only add that they see no difficulty in the statutory opportunity | 
being reasonably afforded at more than one stage. If the civil servant has been 
through an. enquiry under rule 55, it would not be reasonable that he should ask 
fora repetition of that stage, if duly carried out, but that would not exhaust his 
statutory right, and he would still be entitled to represent against the punishment 
proposed as the result of the findings of the enquiry. 


On this view of the proper construction of sub-section (3) of section 240, it 
is not disputed that the respondent has not been given the opportunity to which he 
is entitled thereunder, and the purported removal of the respondent on the 1oth 
August, 1940, did not conform to the mandatory requirements of sub-section (3) 
of section 240, and was void and inoperative. It therefore becomes unnecess ary 
to consider ithe respondent’s challenge of the proceedings under rule 55, and the 
questions of; fact Hina thereto. 


The Federal Court altered the finding of the High Court, and made a declaration 

“that the plaintiff Mr. I. M. Lall was wrongly dismissed from the Indian Civil Service on the 
4th June, 1940, and it is further ordered that the High Court aforesaid do take such action in regard 
to any NG A an duly made by or on behalf of Mr. I. M. Lall for leave to amend to claim damages 
as to the High Court shall seem right,” 
and they remitted the case to the High Court. In the opinion of their Lordships, 
the declaration should be varied so as to declare that the purported dismissal 
of the respondent on the roth August, 1940, was void and inoperative, and that 
that the respondent remained.a member of the Indian Civil Service at the date 
of the institution of the present suit on the goth July, 1942. Any further action 
by the Crown that may have occurred since the raising of the action is not covered 
by the present suit. 


The appellant appealed against the order of remit to the High Court for the 
assessment of damages, and the order of remit by tht Federal Court was not main- 
tained by the respondent before this Board, but, on the other hand, he maintained 
that he was entitled to recover by this action his arrears of pay from the date of 
the purported order of dismissal up to the date of action. It is unnecessary to 
cite authority to establish that no action in tort can lie against the Crown and 
therefore any right of action must either be based on contract or conferred by 
statute. It is sufficient to refer to the judgment of Lord Blackburn in the Scottish 
case of Mulzenna v. The Admiralty1, in which the learned Judge, after reviewing the 
various authorities, states, 

“ These authorities deal only with the power of the Crown to dismiss a public servant, but they 

to me to establish conclusively certain important points. The first is that the terms of service 

of a public servant are subject to certain qualifications dictated by public policy, no matter to what 
service the servant may belong, whether it be naval, military or civil, no matter what position 
he holds in the service, whether exalted or humble. It is enough that the servant is a public 
servant, and that public DUT, no matter on what ground it is based, demands the qualification. 
The next is that these qualifications are to be implied in the engagement of a public servant no matter 
whether they have been referred to in the engagement or not. If these conclusions are justified 
by the authorities tq which I have referred, then it would seem to follow that the rule based on public 
policy which been enforced against military servants of the Crown, and which prevents such 
servants suing the Crown for their pay on the assumption that their only claim is on the bounty of 
the Crown and! not for a contractual debt, must aay apply to every public servant—See Leaman v. 


| E 1. (1926) S.C. 842. 
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King}, Smith v. Lord Advocate, and other cases there referred to. It also follows that this qualification 
must be read, as an implied condition, into every contract between the Crown and a public 
„servant, with the effect that, in terms of their contract, they have no right to their remuneration 
which can be enforced in a Civil Court of Justice, and that their only remedy under their contract 
lies in an appeal of an official or political kind.” s 

Their Lordships are of opinion that this is a correct statement of the law. In the 
present case there is no obligation as to pay in the respondent’s covenant, as already 
mentioned. The respondent sought to establish a statutory right to recover arrears 
of pay by action in the civil Court; he made reference to certain sections of the 
Government of India Act, 1935, viz., sections 179 (9), 247 (4), 249 and 250, but 
it is enough to state that their Lordships are unable to derive aa them any 
statutory right to recover arrears of pay by action. He also referred to section 32 of 
the Government of India Act of 1919, which, by sub-section (2), provides the same 
remedies against the Secretary of State in Council as might have been had against 
the East India Company if the Government of India Act, 1858, and the Act of 
1919 had not been passed, but it has been settled ever since Gibson v. East India 
Company®, that pay could not be recovered by action against the Company, but 
only by petition, memorial or remonstrance. It follows that the respondent fails 
in his claim to arrears of pay. 

Their Lordships will humbly advise His Majesty that the judgment and order 
appealed from should be varied by substituting, in place of the declaration made 
therein, a declaration that the order of the roth August, 1940, purporting to dis- 
miss the respondent from the Indian Civil Service was void and inoperative, and 
that the respondent remained a member of the Indian Civil Service at the date of 
the institution of the present action on the goth July, 1942 ; that the order for a 
remit to the High Court should be set aside, and that otherwise the judgment and 
order should be affirmed. As prescribed by the Order in Council granting special 
leave, the costs of the respondent will be paid by the appellant as between solicitor 
and client. Their Lordships are not disposed to accede to the application made 
by the respondent during the hearing, at which he was represented by counsel, 
to be allowed the costs of his coming over to this country from India. 


V.S. — Order of the Federal Court varied. 
[PRIVY COUNCIL] 
(On appeal from the Federal Court of India. 4) 


PRESENT :—LORD UTHWATT, Lorp DU Parag, Lorp Normann, Lorp OAKSEY 
AND SIR MADHAVAN NAR. 


.Wallace Brothers{i& Co. Ltd. „~ Appellant* 
v. - 
“Commissioner of Income-tax, Bombay | a. Respondent. 


'  Income-tax Act (XI of 1922), sections 4 (1) (b) (i), 4-A (c) and ee of India Act 
(1935), sections iS and 100—Exira-territorial legislatior est—Foreign company a partner 
d mhon in British India —Liability to tax in respect of British Indian income—Test of territorial connection— 
Carrying on business—Sleeping partner—Posttion of. 

There is no rule of law that the territorial limits of a subordinate Legislature define the 
possible scope of its legislative enactments or mark the field o toits vision. The ambit of the 
powers possessed by a subordinate Legislature depends upon the proper construction of the statute 
conferring those powers. The enabling statute has to be read against the background that onlya 
defined territory has been committed to the charge of the Legislature and has to be fairly 
construed. 

Provisions of section 4-A (c) and 4 (1) (b) (ii) of the Income-tax Act are not ultra vires the Indian 
Legislature. 

The general conception underlying the income-tax legislation in the United Kingdom as to the 
scope of income-tax is that, given a territorial connection between the person sought to be charged 

the country seeking to tax him, income-tax may properly extend to that person in respect of his 
foreign income. : 





a. (1920) 3 K.B. 663. (1945) F.L.J. 34: 1945 F.C.R. 65: (1945) 
2. l 2 25 R. 118. I MLJ. 359 FU . - : 
g. (1839 Bing. 5 (N.C.) 262. l 

* Privy Council Appeal No. 65 of 1945. ‘ 17th February, 1948. 
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The above general conception finds a place in the phrase “ taxes on income” as used in the 
relevant sections of the Government of India Act, 1935. 

The derivation from British India of the major part of its income for a year gives to a company 
as respects that year a territorial connection sufficient to justify the company being treated as at 
home in British India for all purposes relating to taxation on its income for that year from whatever 
source that income may be derived. Ifit is at home in British India it is a person properly subject to 
the jurisdiction of the Central Indian Legislature. A company which in substance lives in a country 
may rationally, be treated as living in it. i ; 

The essence of partnership is that each of the partners is the agent of the others for the purpose af 
carrying on the partmership business. Failure by any one partner to take part in the management. 
of the business would not therefore have the result that he is not carrying on business at the partner- 
ship place of business as a partner. 


Sir David Maxwell Fyfe, K.C., Joseph Nissim and F. H. Barrington for Appellant. 

J. Millard Tucker, K.C. and B. Mackenna for Respondent. 

Their Lordships’ Judgment was delivered by 

Loro Utswatr.—tThis is an appeal by leave of the Federal Court of India 
from a judgment of that Court? dismissing an appeal by the appellant Wallace 
Brothers & Co., Ltd., from a judgment of the High Court of Bombay answering in 
favour of the respondent. The Commissioner of Income-tax, Bombay District, 
had certain: questions of law referred to the High Court by the Income-tax 
Appellate Tribunal. 


Two questions are in issue ; first the validity of certain provisions of the Indian 
Income-tax Act, 1922-1939, by virtue of which there was made on the appellant 
company arw assessment to income-tax on income which included income arising 
without British India, and second, the jurisdiction of a particular income-tax officer 
to make that assessment. 

The directly relevant provisions of the Income-tax Act, 1922-1939, are con- 
tained in sections 3, 4, 4-A and 63. These so far as it is necessary to state them 
are as follows : 

r g. Where any Act of the General Legislature enacts that income-tax shall be charged for 
any year atany rate or rates tax at that rate or those rates shall be charged for that year‘in 
accordance with, and subject to the isions of, this Act, in respect of the totalincome of the 
previous year of every individual, Hindu undivided family, company and local autbority, and of 
every firm and other association of persons or the partners of the or members of the association 
individually. 

4. (1) Subject to the provisions of this Act, the total income of any previous year of any 
person includes all income, profits and gains from whatever source derived which— 

(a) are received or are deemed to be received in British India in such year by or on behalf of 
such person, or 

(b) if such person is resident in British India during such year— ' 

' (i) accrue or arise or are deemed to accrue or arise to him in British India during such year, or 

(iż) accrue or arise to him without British India during such year, or...... 

4-A. For the purposes of this Act— 

(c) a company is resident in British India in any year (a) if the control or management of it 
affairs is situated wholly in British India in that year, or (b) if its income arising in British India im 
that year exceeds its income arising without British India in that year. 

64.—(1) Where an assessee carries on a business, Seer or vocation at any place, he shall 
be by the Income-tax officer of the area in which that place is situate or, where the busi- 


ness, profession or vocation is carried on in more places than one, by the Incometax officer of the 
area mm which the principal place of his business, profession or vocation is situate.” 


The material facts are that the appellant company was incorporated in the 
United Kingdom and that the control and management of its affairs are situate 
exclusively in that country. It is a member of the firm of Wallace & Co. which: 
carries on business in Bombay. ‘The Income-tax Appellate Tribunal found as a 
fact that the appellant company was a “ sleeping partner” in that firm. Their: 
Lordships understand this finding to mean that the appellant company took 
no part in the management of the firm’s affairs. In the year 1938-39—“ the pre- 
vious year”, for the purposes of this case—the income of the appellant company’ 
arising in British India was Rs. 17,85,831 and its income arising without British. 





E 


1. (1945) F.L.J. 34 : 1945 F.C.R. 67: (1945) 1 M.LJ. 359 (E.C). 
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India was Rs. 7,48,427. On 12th February 1941, the appellant company was 
assessed to tax for the assessment year 1939-40 on the whole of its income. That 
assessment was made by the Additional Income-tax officer within whose district 
the firm’s place of business was situate. 


Upon these facts, which are to be found in the case by them, the Tribunal 
referred the following questions of law to the High Court :— 


(i) Whether in the circumstances found by the Tribunal in its Order under section 33, the 
assessee company was taxable to income-tax and super-tax for the assessment year 1939-40 in 
respect of the income (Rs. 7,48,427 less Rs. 4,500) which accrued or arose to it without British 
India in the previous year? 

A Are the provisions of sections 4-A (c) and 4 (1) (b) (zi), Income-tax Act ultra vires the Indian 

islature ? 


(ii) Is sub-clause (b) of clause (c) of section 4-A of the Amended Act applicable to the 
assessment of the assegsee company for the year 1939-40? 


(iv) Whether on the facts found by the Tribunal the additional Income-tax officer, Com- 
panies Circle, Bombay, had jurisdiction under section 64 (1) or section 64 (2) to make the 
assessment ? 

The High Court and the Federal Court answered all four questions in favour of 
the respondent. In the appeal before their Lordships the appellant company did 
not challenge the answer to the third question. 


Their Lordships will deal first with the subject-matter raised by the first two 
questions, 


The sub-sections referred to in the second question contain only definitions 

of “ total income ” and “ residence of a company”. By themselves these definitions 
do nothing. Taken in isolation they raise no question of vires. But the use of the 
defined terms in the charging section of the Act (section 3) may result in ultra vires 
legislation. The question at issue here is but one question only, namely, the effective- 
ness in law of the charging section in its application to companies which satisfy 
the test set forth in the definition of residence, as respects their total income com- 
puted as including income arising without British India. 
' The general nature of the charging section is clear. First the charge for tax 
at the rate fixed for the year of assessment is a charge in respect of the income of 
the “ previous year”, not a charge in respect of the income of the year of assessment 
as measured by the income of the previous year. That has been decided and the 
decision was not questioned in this appeal. 

Second the rate of tax for the year of assessment may be fixed after the close 
of the previous year and the assessment will necessarily be made after the close 
of that year. But the liability to tax arises by virtue of the charging section alone, 
and it arises not later than the close of the previous year though quantification 
of the amount payable is postponed. ‘The fact of residence or non-residence of 
a company as gathered from the application of the statutory test has become 
established, though not formally ascertained, at the close of the previous year. 
The legislation therefore purports to tax a company which when the liability arose 
satisfied one or other of the conditions set forth in the definition of residence. 


The precise question at issue can now be stated. ‘The particular circumstances 
affecting the appellant company—namely, that it was a member of a partnership 
carrying on business in British India and the size of the excess of its British India 
income over its other income are of course irrelevant in considering the validity 
of the legislation. Further it is not disputed that it is competent to the Central 
Indian Legislature to subject to income-tax all income arising in British India : 
the relevant definition of residence does not apply to individuals : and the legis- 
lation does not affect to impose a lien on income arising without British India 
but to tax companies in respect of income which includes such income. The 
second limb of the definition of residence is alone in issue. Itis to be assumed 
that there is no connexion between the companies and British India except the 
derivation from British India of the major part of their income during the 
previous year. Are such companies in respect of their total income for that 
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year persons subject to the power of the Central Indian Legislature to legislate 
as respects taxes on income ? 

_ The contentions ofthe appellant company were that legislation in regard to 
income-tax having an extra-territorial operation was ultra vires the Central Indian 
Legislature land that the impugned legislation had that operation. Both con- 
tentions were disputed by the respondent. 


Their Lordships do not approach the matter on the formal lines embodied 
in these contentions. There is no rule of law that the territorial limits of a sub- 
ordinate Legislature define the possible scope of its legislative enactments or mark 
the field open to its vision. The ambit of the powers possessed by a subordinate 
Legislature depends upon the proper construction of the statute conferring those 
powers. No Soubt the enabling statute has to be read against the background 
that only al defined territory has been committed to the charge of the Legislature. 
Concern by a subordinate Legislature with affairs or ns outside its own terri- 
tory may therefore suggest a query whether the Legislature is in truth minding its 
own business. It does not compel the conclusion that it is not. The enabling 
statute has, to be fairly construed. 


The relevant power (section 99 (1) and section 100, Government of India 
Act, 1935) iis a power to make laws for the whole or part of British India or any 
Federated State with respect to “ taxes on income other than agricultural income.” 
The power| to tax agricultural income is given to the Provincial Legislatures and 
the exception throws no light on the construction of the phrase “ taxes on income.” 
None of the other provisions of the Act affords any guidance as to the income or 
persons who may be subjected to tax. Only sub-section (2) of section gg need be 
particularly referred to. That sub-section provides that 

“ withour prejudice to the generality of the powers conferred by the preceding sub-section no 
Federal law shall, on the ground that it would have an extra-territorial operation, be invalid so 
far as it applied to”. 
certain persons and things. In their Lordships’ view this sub-section does no 
more than assume that there may be some laws having an extra-territorial operation 
validly made pursuant to sub-section (1). It is no help one way or another in 
determining the authorized area of taxes on income. 


Where} Parliament has conferred a power to legislate on a particular topic 
it is permissible and important in determining the scope and meaning of the power 
to have regard to what is ordinarily treated as embraced within that topic in the 
legislative practice of the United Kingdom (see Croft v. Dunphy1). The point of 
the reference is emphatically not to seek a pattern to which a due exercise of the 

ower must conform. ‘The object is to ascertain the general conception involved 
in the words used in the enabling Act. 


Income-tax legislation in the United Kingdom has—putting matter broadly— 
proceeded on the lines that there is subjected to income-tax all income arising 
within the, United Kingdom and (independently of remittance to the United 
Kingdom) some, but not all income arising abroad belonging to a person resident 
in the United Kingdom. 


The resulting general conception as to the scope of income-tax is that, given 
a sufficient ‘territorial connection between the person sought to be charged and the 
country seeking to tax him, income-tax may properly extend to that person in 
respect of his foreign income. 


In their Lordships’ view that general conception finds a place in the phrase 
*“taxcs on income” as used in the Government of India Act, 1935. That con- 
clusion marches with the construction which their Lordships would, without the 
aid of a consideration of the British legislation, have placed on the Government of 
India Act, .1935. 





I. (1933) A.C. 156 at 165, 
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The provisions of the British Income-tax Acts do not in their Lordships’ view 
give any further definition of the scope of the power to impose taxes on income. 
The distinction drawn in British legislation between those foreign incomes which are, 
and those foreign incomes which are not, taxable in the hands of a ““ resident ” 
does not mark any matter of principle which can be considered as imported into 
the phrase “ taxes on income.” In their Lordships’ opinion—they confine their 
attention to companies—the necessity that the territorial connection should be 
residence as understood for the purpose of the British Income-tax Acts, is not 
embedded in the terms of the power. It is artificial in any event to attribute resi- 
dence to a company. No less artificial is the selection, as a matter of judicial 
construction of the British Income-tax Acts, of the place at which central control 
is exercised as the residence of a company. The principle—sufficient territorial 
connection—not the rule giving effect to that principle—residence—is implicit in 
the power conferred by the Government of India Act, 1935. 


The result is that the validity of the legislation in question depends on the 
sufficiency for the purpose for which it is used of the territorial connection set forth 
in the impugned portion of the statutory test. Their Lordships propose to confine 
themselves to that short point and do not propose to lay down any general formula 
defining what territorial connection is necessary. In their view the derivation 
from British India of the major part of its income for a year gives to a company as 
respects that year a territorial connection sufficient to justify the company being 
treated as at home in British India for all purposes relating to taxation on its income 
for that year from whatever source that income may be derived. Ifit isso at home 
in British India it is a person properly subject to the jurisdiction of the Central 
Indian Legislature. ` 


Unlike an individual, a company has an economic existence only. No activities 
other than the making and spending of money are open to it. When a company 
in any particular year derives the major portion of its income from a country, it is a 
legitimate conclusion that the company has rooted itself there for that year. 
The connection that results is at least as solid as the connection given by the place 
of central control ; and in a search for a home for income-tax urposes as respects 
that year that connection might well be thought more pertinent than the connection, 
readily changeable and often changed, given by the place of central control. In 
such a search the place where commercial activities yield the result is at least as 
relevant as the place where they are conceived. A company which in substance 
lives on a country may rationally be treated as living init. Itis unnecessary to 
consider whether the statutory test is a satisfactory definition ofresidence. That is 
an abstract question. It is sufficient to come to the conclusion that a company 
satisfying the statutory test is a person within the territory of British India so far as 
concerns taxes on its income accruing during the period when the test is satisfied. 


The remaining question relates to procedure. The submission of the appellant 
is that, assuming the challenged provisions not to be ulira vires, the assessment 
was not made by the proper officer. The relevant provision is section 64, and 
the facts have already been stated. The contention of the appellant company 
was that by reason that it took no active part in the partnership business it did not 
carry on business at the partnership place of business. There is no substance in 
this contention. There is no particular provision in the partnership articles which 
netds consideration. The essence of partnership is that each of the partners is the 
agent of the others for the purpose of carrying on the partnership business. Failure 
by any one partner to take part in the management of the business does not therefore 
have the result that he is not carrying on business as a partner. 

Their Lordships will humbly advise His Majesty that this appeal be dismissed. 
The appellant company will pay the costs of the appeal. 

Solicitors for Appellant: Johnson, Fecks and Colclough. 

Solicitor for Respondent : Solicitor, High Commissioner for India. 

V.S. — | Appeal dismissed < 


TT] | - §TVASANKARA THEVAR, In re. 67 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—M. Justice HorwiLL AND Mr. Justice GovinDA MENON. 


In re P. Venkatachala Thevar—a detenu in the Central Jail, Trichinopoly. 
M. V. Sivasankara Thevar ..  Petitioner.* 
Madras Maintenance of Public Order Act (Q of 1947); section 2 (1) (a) and Criminal Procedure Cods (V 
of 1898), section 491—Detenu dstained under Act—Delay in furnishing reasons for detention— 
lication for direction in the nature of habeas corpus—Dutes of the executive—Pouwsers of Court to go 
behind the reasons of the executive. 
The deténu was arrested by the police and detained in jail in pursuance of a detention order 
passed by the District Magistrate under section 2 (1) (a) of ike Act. The Provincial Government 
was also inormed at once by the District Magistrate of what he had done and the grounds for his 
action. A petition was filed under section 491 of the Criminal Procedure Code, praying that the 
igh Court might issue directions in the nature of habeas corpus. After the filing of the petiti on 
and 22 days after the date of his detention, the detenu was furnished with the reasons for his 
detention. In considering the powers of a Court in an application of this kind and the duties of 
the executive to place material before the Court, 


Held, that all that it is necessary for the Government to prove is that the order was one 
made in the exercise of the powers conferred under the Act, i.e., that the police officer had acted with 
reasonable cause for suspicion or that the Government had been satisfied, as the case ma be, that 
detention was necessary ; so that if the District Magistrate has given reasonable grounds for the 
detention, the Court cannot question them, unless there is material before the Court to show that 
the District Magistrate could not have been satisfied. ‘The very magnitude of the powers given 
to the Government under the Act adds to this responsibility to see that no man is incarcerated a 
day longer than is necessary without giving good reasons for it. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue directions in the nature of a habeas corpus 
directing the Superintendent, Central Jail, Trichinopoly, to cause the production 
of the body of P. Venkatachala Thevar, before the High Court for being dealt with 
according to law and to set him at liberty as being illegally and unlawfully detained 
in custody. 

K. Bhashyam and S. Gopalarainam for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

The Order of the Court was made by 


Horwill, 7.—On the 22nd February, 1948, the District Magistrate of Tanjore 
passed a detention order, purporting to be under section 2 (1) (a) of the Madras 
Maintenance of Public Order Act, 1947, stating that he was satisfied that the 
detenu was acting in a manner prejudicial to the maintenance of public order 
and that with a view to preventing him from so doing, it was necessary to pass an 
order for his detention. He therefore directed that the detenu be arrested by the 
police and detained in the Central Jail at Trichinopoly. As required under sec- 
tion 2 (2) of the Act, he informed the Provincial Government at once of what 
he had done and the grounds for his.action. On the 8th March, the petitioner 
filed this application under section 491 of the Criminal Procedure Code, praying 
that the High Court might issue directions in the nature of habeas corpus, as the 
detenu had been wrongfully detained without any reasons for his detention being 
given, because of some misunderstanding that had arisen between him and the 
local police officials. 

Under section 3 (1) of the Act, the Provincial Government were bound to 
inform the detenu of the grounds for his detention ; but unlike the report under 
section 2 (2), the grounds had not to be given “ forthwith ”. In the absence of 
any mention of a period within which the grounds should be given, it must 
be understood that they should be furnished within a reasonable time. When 
the petition was filed, no information had been given to him ; and it was only after 
notice had gone to the Public Prosecutor and he had requested further time for 
instructions—-which he had not received upto the date to which it was adjourned— 
that this Court was informed that the Government had furnished the information 
required under section 3 (1) on the 17th March, which presumably reached the 
detenu the following day. It is reasonable to conclude that if the petitioner had 
aa PC AE EE aa M 
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not filed this petition, the detenu would not have been furnished with the ground 
for his arrest and detention as early ashe was. From the point of view of one 
deprived of his liberty, 22 days seems a very long time for the furnishing of reasons 
for his detention ; but it is argued by the learned Public Prosecutor ‘that it has 
to be borne in mind that about 600 persons were arrested on or about the same 
day as the detenu and that it necessarily took an appreciable time for the Govern- 
ment to consider the grounds furnished by District Magistrates for the arrest of 
the various persons incarcerated. It is not the duty of this Court to sit in judgment 
over the executive in this matter, nor indeed have we the material to enable us to do 
so. It is sufficient to point out that the very magnitude of the powers given to 
the Government under this Act adds to their responsibility to see that no man is 
incarcerated a day longer than is necessary without giving good reasons for it. 
However, even if in the absence of an order furnishing reasons under section 3 (1) 
within a reasonable time, we might have held that the detenu had been unlawfully 
detained, we would not order his release after reasons had been furnished and 
the detention became lawful. 


In considering the powers of a Court in an application of this kind and the 
duties of the executive to place material before the Court, Mr. Bhashyam for the 
, petitioner relies on certain expressions of opinion of Sir John Beaumont in a judgment 
of their Lordships of the Privy Council in King-Emperor v. Vimlabat Deshpande}, 
which would seem at first sight to go somewhat further than the other cases relied 
on. ‘That was a case in which a police officer made an arrest under sub-rule (1) 
of rule 129 of the Defence of India Rules, under which a police officer could arrest 
without a warrant any person whom he reasonably suspected of having acted in a 
manner prejudicial to the public safety or to the efficient prosecution of the war. 
Their Lordships held that the Court had to be satisfied, not merely that the police 
officer thought that he entertained reasonable suspicions ; but that, in fact, in the 
opinion of the Court, his suspicions were reasonable. The Court there held that 
it was clear from the evidence that his suspicions were not reasonable. 


Although in other cases cited by the learned advocate for the petitioner the 
release of the persons detained was eventually ordered, yet with the exception 
of the decision in Dilbagh Singh v. Emperor®, where persons were arrested for cheating 
the Government, which cheating was clearly not prejudicial to the public safety 
or to the efficient prosecution of the war, these decisions indicate that it is not open 
to the Court to go behind the reasons given by the executive. The Defence of 
India Act, like the present Act, contains a clause to the effect that no order 
made in the exercise of any power conferred by or under the Act shall be 
called in question in any Court. So all that it is necessary for the Government to 
prove is that the order was one made in the exercise of the powers conferred under 
the Act, t.e., that the police officer had acted with reasonable cause for suspicion 
or that the Government had been satisfied, as the case may be, that detention 
was necessary ; so that if the District Magistrate has given reasonable grounds for 
the detention, the Court cannot question them, unless there is material before the 
Court to show that the District Magistrate could not have been satisfied. In Bajirao 
Yamunappa v. Emperor®, Chagla, J., in delivering the judgment of the Court said : 

“ The original order was made on the 23rd May, 1944, and it purports to order the detention 
of the applicant because the Government of Bombay was satisfied that it was necessary to do so with 
a view to preventing the applicant from acting in a manner prejudicial to the public safety and the 
maintenance of Subic er ; and the order of the 6th November, 1944, directs that the original 


order should continue in force. ..... It is, therefore, for the applicant to satisfy us that it was 
not validly made on any of the grounds which I have indicated above.” 
and again, 


“ Tt is not competent to the Court to inquire into the sufficiency of the materials and the reasona- 
bleness of the grounds on which the detaining authority was satisfied that it was necessary to make 
the order. But if any reasons which influenced the detaining authority in making the order appear 
on the record, then the Court can scrutinise them in order to see what was the condition of the mind 
of the detaining authority when it made the order.” 


1. I.L.R. 1946 Nag. 651. 3. A.L.R. 1946 Bom, 32. 
2. ALR. 1944 Lah. 373. 
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The learned Judges, after examining the grounds given, found that they formed a 
wholly inadequate basis for the order passed. In Kamala Kant Azad v. King-Emperor* 
persons were detained for months without any order justifying their detention, 
and then an order was issued authorising their detention for a further period. The 
learned Judges came to the conclusion that far from the Governor’s being satisfied 
that detention was necessary, he had clearly not given his mind to the matter at all. 


Of the cases cited in reply, it was argued in Ex parte Budd? on behalf of the 
petitioner! for a writ of habeas corpus, that since the British Union of which he 
had been a member had been suppressed, there could be no longer any danger of 
the Union being utilised for any prejudicial purpose. It was however held that 
the question whether there was any reason for the detention of the appellant after 
the suppression of the British Union was really one whether the Secretary of State 
had acted in good faith ; and since there was no evidence that the Secretary of 
State had not acted in good faith, no enquiry into the facts by the Court was per- 
missible. .In re Arishnaji Gopal Brahme? has been cited by the learned Public Pro- 
secutor, because it is a decision under a Bombay Act which is identical, or almost 
so, with the Madras Act I of 1947. It lays down the principle that where the 
authority making an order under section 2 of the Bombay Public Security 
Measures Act, 1947, asserts the existence of a state of mind and belief which satisfies 
the requirements of the section, the Court cannot go beyond it and consider the 
adequacy or otherwise of the reasons which go to establish the state of mind. 


The gravamen of the charge against the detenu is that because of his prominent 
position in the village as a Mirasidar, he was bullying and intimidating people in 
the neighbourhood, indulging in smuggling, and ruthlessly doing away with any- . 
body who dared to oppose him. He was able to suppress evidence and even went 
so far as to kidnap potential witnesses. There can be no doubt that if these allega- 
tions were true—and we have no reason to believe that the District Magistrate did 
not think |so—then it is impossible for us to say that the District Magistrate could 
not have been satisfied that the petitioner was acting in a manner prejudicial to 
the maintenance of public order, or, in view of the circumstances then existing, 
that he could not have thought it necessary to detain the detenu. 


The affidavits furnished by the petitioner do however give cause for suspicion 
that the primary purpose of the order was to circumvent the orders issued by the 
High Court, the Sessions Judge, and other authorities releasing the petitioner on 
bail in connection with the various cases pending against him on charges similar 
to those set out in the grounds for detention. He was arrested on 6th August, 
1947, for robbery. Four days later, he was released on bail by the Sessions Judge 
subject to certain restrictions. These were automatically removed on 25th August, 
1947, The charge-sheet was filed several months later. An application for can- 
cellation of the order releasing the petitioner on bail was made on 28th November, 
1947. The order passed by the Sessions Judge of East Tanjore on 22nd January, 
1948, on this application was that he should report daily at 11 a.m. to the police 
until C.C. No. 348 of 1947 had been disposed of. On that very day he was arrested 
by the police at 3 p.m. An application for bail was then made to the Additional 
First Class Magistrate, who supplemented the original order that he should report 
to the police at 11 A.M. every day by directing him to report to the police at Nega- 
patam every day at 6 p.m. also. On his application, he was permitted to visit his 
own village on the 22nd and 23rd February, and on the 23rd, while there, he was 
arrested under the Act. We have however no reason to think that the order of 
arrest under the Act was passed for any petty reasons or out of spite, merely 
because the petitioner had succeeded in retaining his liberty and avoiding his remand 
to jail pending the trial of the cases against him. 


Mr. Bhashyam represents that since the detenu is detained at Trichinopoly, 
with very restricted rights of interview and correspondence, it is unlikely that the 
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detenu will þe able to defend himself properly at Negapatam. We are however 
reluctant to believe that the authorities will not afford the detenu every oppor- 
tunity of raising funds and instructing his counsel. < 

The petition is dismissed. 

V.PS. ; Petition dismissed. 


a 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Fort William in Bengal.) 
PRESENT :—Lorp MAGMIULLAN, SR MADHAVAN Nar AND Sir Jonn BEAUMONT. 
Hafiz Mohammed Fateh Nasib .. Appellant* 


v 


Sir Swarup Chand Hukum Chand, a firm and another .. Respondents. 


Limitation Act (IX of 1908), section 28 and Articles 142 and 144—Nature of possession required unde) — 
Difference between a trespasser a person put into possession by an order of Court—Acts of possession—Test to 
be applied— Trustee for charity—Change in character of his possession—Permissibility. ` 

Possession. necessary to found a title by adverse possession under section 28 of the Limitation 
Act is not different in character (though it may be in duration) from the possession required to prevent 
limitation from running under Article 142 or 144. 

The principle that the claim of a trespasser to title by adverse possession will be confined strictly to- 
the property of which he has been in actual possession has no application to a case where the claimant 
is not a mere trespasser but a purchaser from one who was put into possession by an order of Court. 

What has to be considered in such cases is whether the acts of possession which had been proved 
would legitimately show that the plaintiff and his predecessors-in-title had enjoyed dominion over 
the property in the manner in which such dominion 1s normally exercised. 


Though a title by adverse possession can be established against trust property, a trustee entering 
into possession of property belonging to the trust cannot, whilst remaining a trustee, change the char- 
acter of his possession and assert that he is in possession as a beneficial owner. Ordinarily, when a 
person comes into possession under orders of Court, the presumption would be that he took possession 
in his own right. If it is desired to show that the person’s possession was that of a trustee and not of 


a beneficial owner the burden is upon the person so desiring to prove this fact. | 


Charles Bagram for Appellant. 
Str Thomas Strangman, W. W. K. Page and F. M. R. Fayakar for Respondents. ` 
Their Lordships’ Judgment was delivered by 


SIR Joun Beaumont.—This is an appeal from a judgment and decree of the 
High Court of Judicature at Fort William in Bengal, dated 28th May, 1941, confirm- 
ing a decree of the First Class Subordinate Judge, 24-Parganas, Alipore, dated 
gist May, 1934. 


Respondent No. 1 (hereafter referred to as “ the plaintiff ”) instituted this 
suit on the 18th July, 1931, claiming a declaration of title to the property in suit 
Nos. 2, 2/1, 2/2, and 3, Rowland Road, Calcutta, and possession of the premises 
other than No. 2/2, Rowland Road, of which the plaintiff was already in possession. 
The present appellant was the first defendant, and he claimed that the property 
in suit was wakf property, and that he was the Mutwalli of the wakf estates having 
been appointed to that position by the will of Abdul Alim Abed (who will be re- 
ferred to hereafter as “ Abed ”) the alleged former Mutwalli. The second respon- 
dent was the second defendant, and claimed to be in possession under a lease granted 
by the first defendant of the premises of which the plaintiff sought possession. ` 


The facts giving rise to this appeal are these: On the 28th January, 186 > 
Juman Mistry, a Mohammedan inhabitant of Calcutta, ‘executed a Towltainama 
(deed of trust) by which he purported to create a wakf of certain pieces of land 
and appointed Mutwalls of the wakf. The properties in suit which Juman owned 
-were not included in the wakf. On the 21st June, 1880, Juman executed a fresh 
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Towliatnama by which he varied the deed of 1876. In the year 1884, Juman died 
intestate leaving as his heirs his son Umar Ali and bis daughter, Aberjan, and 
Umar Ali: thereupon acted as Mutwalli of the wakf properties. On the 5th April, 
1888, Umar Ali and Aberjan executed a deed of partition dividing between them 
the properties left by Juman other than those the subject of the two deeds. The 
properties, allotted to the share of Umar Ali included the property in suit. On 
the 11th November, 1908, Umar “Ali executed a wakfnama by which he purported 
to make wakf, for the purposes and as part of the wakf created by Juman by the 
‘deed of 188ọ abovementioned, of certain properties including the property in suit. 
He appointed Aberjan and Samiruddin, son of his cousin Karim Bux, to be Mut- 
wallis, on his death, of the entire properties. He also purported to provide that 
on the death of either of the said Mutwallis, Abed, son òf his daughter, should be 
appointed Mutwali in his or her place. On either the 7th September or the 7th 
November, 1911, Umar died intestate leaving as his heirs Aberjan and Karim Bux. 
Both dates are given in the record, but nothing turns on the exact date of Umar 
Ali’s death. 


In the year 1912, Aberjan instituted Title Suit No. 36 of 1912 in the Court of 
the First Subordinate Judge at Alipore. The defendants were Karim Bux, his 
sons, Samiruddin and Aminuddin, the minor sons of Samiruddin, Abed the minor 
grandson of Umar Ali, and Muhammed Buksh. The minor defendants were 
represented by their guardian Karim Bux. The relief sought was a declaration 
that Aberjan, as co-heir with Karim Bux of Umar Ali, was entitled to a share of 
the properties purported to have been made wakf by Juman and Umar Ali, and 
a declaration that the said wakfs were invalid and did not affect the title of Aberjan 
to the properties, and for partition. The final decree in the suit, passed on the 5th 
‘October, 1912, declared the wakfs of 1876, 1880 and 1908 to be invalid, set them 
aside, and partitioned the property of Umar Ali between Aberjan and Karim Bux, 
the property in Rowland Road now in suit being allotted to the share of Aberjan. 
On the 2nd March, 1913, in execution of this decree Aberjan was put in possession 
of the properties decreed to her including the property in suit. On the 22nd June, 
1913, by a Heba-bil-eway, or deed of gift, Aberjan gave the property in suit to Badrud- 
din, grandson of her husband’s brother. 


In the year 1915, Samiruddin, his minor three sons and four Mohammedan 
members of the public, instituted Title Suit No. 1go of 1915 in the Court of First 
Subordinate Judge of Alipore against Aberjan, Karim Bux, his son Aminuddin, 
Badruddih, Samchun Nehar Bibi and Abed, then a minor who was represented in 
the suit by the shertstadar of the Court as guardian ad litem. ‘The relief sought was 
recovery of possession of the properties purported to be declared by Juman and 
Umar Ali and the setting aside of the decree in Suit No. 36 of 1912 as having been 
obtained by fraud. On the 27th November, 1916, the Subordinate Judge delivered 
judgment. He held that so far as the suit was for possession and vesting of the 
properties in the plaintiff jointly with Aberjan it was not maintainable since it had 
not been ‘instituted in accordance with the provisions of section 92 of the Code of 
‘Civil Procedure and that the Court had no jurisdiction to try the claim, but that 
the suit was maintainable by Samiruddin and his sons in so far as ‘it sought to set 
aside the decree in Suit No. 36 of 1912. He then held the wakfs of 1880 and 1908 
to be invalid and thought no fraud had been perpetrated in obtaining the decree 
in Suit No. 36 of 1912. From this decision Samiruddin and his minor sons filed 
an appeal to the High Court, but by consent the High Court passed a decree allow- 
ing the appeal to be withdrawn on terms, such withdrawal being in the opinion of 
the Gourt for the benefit of the minors concerned. 

On the gth December, 1919, Badruddin conveyed the property in suit to one 
Anadi, for the sum of Rs. 1,36,975. On the 16th December, 1919, Anadi, who had 
bought the property as benamidar for Mohananda Nandi, executed a deed of 
release of the property in favour of the latter. < 

On 28th May, 1921, Abed, who had attained majority on the goth May 
1918, instituted Title Suit No. 150 of 1921, subsequently renumbered as No. 153 of 
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1922 in the Court of the Third Subordinate Judge, Alipore. The defendants were 
Aberjan, Samiruddin, Karim Bux, Aminuddin, three minor sons of Samiruddin. 
Badruddin and a number of transferees including Mohananda Nandi and Anadi. 
The relief sought was a declaration that the wakfnama of 1880 and 1908, were valid 
and operative and a declaration that the decree in Title Suit No. 36 of 1912 was a 
nullity, On the 27th June, 1927, the Subordinate Judge delivered judgment. 
He found that Suit No. 36 of 1912 was a collusive suit and that the decree was 
fraudulently and collusively obtained, and that it was a nullity as against Abed 
who was entitled to a declaration as to its nullity. He held that the decree in Suit 
No. 190 of 1915 did not operate as res judicata in the suit. He also held that the 
three wakfs of 1876, 1880 and 1908 were valid and that the appointment of Abed. 
to act as Mutwalli after Aberjan and Samiruddin were valid. He accordingly passed. 
a decree declaring that the wakfnamas of 1880 and 1908 were valid and operative 
and created a valid wakf of the properties mentioned in them, and that the decree 
obtained by Aberjan in Suit No. 36 of 1912 was a nullity as against the plaintiff, 
Abed. From this decision two appeals were filed in the High Court, one by Moha- 
nanda Nandi and other defendant transferees, and the other by Aberjan. The High 
Court agreed with the Subordinate Judge that Abed was entitled to relief in res- 
\ pect of the decree in Suit No. 36 of 1912 and that it was not binding on him.. The 
Court, however, held, for the reasons specified in the judgment of the Chief 
Justice, that the appeals must be allowed so far as regarded the declaration that 
Ba wakfs of 1880 and 1908 were valid and operative, which declaration was set 
aside. 


On the 29th January, 1927, the firm of Nalinakshya Tah and Company, 
through Mohananda Nandi who was a partner in the firm, borrowed from the 
plaintiff a sum of Rs. 1,30,000 upon the security of a promissory note payable on 
demand and of the deposit by way of equitable mortgage of the title deeds of the 
property in suit and another property. 


On the 15th May, 1928, Abed executed a will by which, inter alia, he pur- 
ported to appoint the present appellant Mutwalli upon his death of the properties. 
made wakf by Juman and Umar Ali. On the 17th May, 1928, Abed died. On 
the 14th June, 1928, on the petition of a creditor the firm of Nalinakshya Tah and 
Company was adjudicated insolvent by order of the High Court at Calcutta, the 
estate and effects of the firm and its members being thereby vested in the Official 
Assignee. On the 12th February, 1929, an order was made in the insolvency 
proceedings holding the plaintiff to be a secured creditor of the insolvent firm by 
virtue of the equitable mortgage abovementioned which was declared to be valid 
and subsisting first mortgage of the property so charged, and directing the Official 
Assignee to sell such property with liberty to the plaintiff to buy at such sale. On 
the 22nd January, 1931, the property in suit was put up for sale by public auction 
by the Official Assignee and was bought by the plaintiff for the sum of Rs. 42,000, 
and on the 26th March, 1931, the property was conveyed to the plaintiff by 
the Official Assignee. The plaintiff thereupon sought to obtain possession of the 
property in suit but, apart from obtaining possession of No. 2/2, Rowland Road, 
from a tenant who attorned, was prevented from doing so by respondent No. 2. 
which claimed to be in possession of the rest of the properties in suit by virtue of 
a lease for 25 years dated goth July, 1929, granted to it by the present appellant. 


On the 18th July, 1931, the plaintiff filed the present suit in the First Court of | 
the Subordinate Judge, 24-Parganas, Alipore, claiming a declaration of title to 
the property in suit and an order for possession of the properties in possession of 
the defendants. In the plaint his case was based on continuous, open, exclusive and 
undisturbed possession by the said Mohananda Nandi and his predecessors-in- 
interest Badruddin and Aberjan whereby Mohananda Nandi had acquired 
an indefeasible title to the property in suit by adverse A dese against the whole 
world. It was further alleged that in the year 1928 the present appellant, taking 
advantage of the unsettled state of the affairs of Mohananda Nandi, had surreptiti- 
ously taken unlawful possession of the property in suit which was then only a vacan 


II] HAFIZ MOHAMMED FATEH NASIB V. SIR SWARUP CHAND HUKUM CHAND (P.C.). 73 


piece of land. The appellant as the first defendant in his written statement denied 
the possession of the plaintiff and his predecessors-in-interest. He claimed that 
Abed had been in possession of the suit property as Mutwalli of the wakf for many 
years prior, to the suit and that he, the appellant, had acquired the property on 
the death of Abed as Muiwallt appointed by his last will. 


On the 31st May, 1934, the learned Subordinate Judge gave judgment. His 
relevant findings were that the gift by Aberjan to Badruddin on the 22nd June, 
1913, was not fraudulent ; that the purchase by Mohananda Nandi from Badruddin 
was a bona, fide transaction and for consideration ; that Mohananda Nandi and 
his firm created a valid charge on the properties in suit in favour of the plaintiff ; 
that the will executed by Abed in favour of the appellant was a genuine document ; 
that Abed was never a Mutwalli of the wakf property. and had no authority to 
appoint the appellant as Mutwall: after his death ; that the wakfs created by Juman 
Mistry and Umar Ali were valid ; that the decisions in Suit Nos. 36 of 1912 and 
190 of 1915 did not operate as res judicata as to the secular character of the property ; 
that the predecessors of the plaintiff were in possession of the suit property up to 
June 1928, and that the suit was not barred by limitation, but that ie plaintiff 
was in the position of a mere trespasser or wrongdoer, that his possession was in 
part constructive and non-continuous and was not such as to found a title by adverse 
possession. He held, however, that it had not been proved that Abed was ever 
in possession of the disputed property as Mutwalli. Notwithstanding these findings, 
he decreed the plaintiff’s suit on the ground that he was a purchaser for value 
without notice, which was not the case alleged in the plaint. 


From this decision an appeal was brought to the High Court at Calcutta, 
which dismissed the appeal though for reasons somewhat different from those 
which had commended themselves to the learned Subordinate Judge. The leading 
judgment was given by Mr. Justice Edgley. The learned Judge was not prepared 
to hold that the wakf of 1908, which alone of the said wakfs affected the property 
in suit, was invalid, if that question was open, but he held that as between the 
parties to the appeal the secular character of the property in suit had been established 
by Suit No. 190 of 1915, the decree in which operated as res judicata. The view he 
took was that in that suit Abed was litigating in a representative capacity on behalf 
of the wakf, and that in the present suit the appellant, though not validly appointed 
Mutwallt by the will of Abed, was also litigating in a representative capacity on 
behalf of the wakf and must be deemed to be claiming under Abed within Expla- 
nation 6 of section 11 of the Code of Civil Procedure. In the view their Lordships 
take of this appeal it is not necessary to consider the question of res judicata, and 
they express no opinion upon it. Sir Thomas Strangman for the plaintiff (first 
respondent) argued the appeal upon the assumption that the wakf of 1908 was 
valid, and that it was open to the appellant so to assert, and their Lordships will 
deal with the appeal on the same footing. On that basis the first question to be 
determined is whether the plaintiff proved continuous, open, exclusive and 
undisturbed possession of the property in suit for 12 years and upwards before 
1928 when he was dispossessed, that being the relevant date under Article 142 of 
the Limitation Act. Ifthat question is answered in the affirmative then the further 
question arises whether such possession was adverse to the wakf. 


Upon the first question the learned trial Judge held, as already noted, that 
the plaintiff and the predecessors-in-interest had been in possession of the suit 
prope Within 12 years prior to the commencement of the suit, so as to prevent 
imitation from running, but he thought that the possession was in part constructive 
and had been interrupted for a short period as shown by certain criminal cases, 
to which he referred, and that he could not hold that the plaintiff who claimed 
as a mere trespasser had established a title under section 28 of the Limitation Act. 
The High Court took a different view upon this question. They stated the rule 
to be applied in these terms : 


‘The proper test to be applied in a case of this nature is whether the predecessors of the plain- 
tiffs for a period of 12 years or more exercised such dominion over the property in suit as to justify 
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-he inference of fact that they were in possession of the whole. It was not necessary that they should 
prove affirmatively that their predecessors had actually been in possession of every square inch of 
this land, but it should have been considered whether the acts of ion which had been proved, 
would legitimately show that the predecessors of the plaintiff enjoyed dominion over the pro- 
perty in the manner in which such dominion is normally exercised.” ; 

Their Lordships agree that this is the correct test to apply and, having examined 
the evidence, oral and documentary, they agree with the finding of the High Court 
that the plaintiff and his predecessors-in-interest had been in possession of the 
suit property for more than 12 years prior to 1928 so as to acquire a title under 
section 28 of the Limitation Act. Itis no doubt true, as the learned Subordinate 
Judge held, that the claim of a mere trespasser to title by adverse possession will 
be confined strictly to the property of which he has been in actual possession. But 
that principle has no application in the present case. ‘The plaintiff is not a mere 
trespasser ; he himself purchased the property for a large sum and Aberjan, upon 
whose possession the claim ultimately rests, was put into possession by an order 
of the Court, whether or not such order was rightly made. Apart from this, their 
Lordships think that the character of the possession established by the plaintiff 
was adequate to found title even in the trespasser. The view of the learned Sub- 
ordinate Judge involves some inconsistency, since the possession necessary to found 
a title by adverse possession under section 28 of the (in abon Act is not different 
in character (though it may be in duration) from the possession required to prevent 
limitation from running under Article 142 or 144. 


The evidence as to possession by Aberjan from the gnd March, 1913, when 
the Court gave her possession until the gift to Badruddin, and by Badruddin down 
to the 9th December, 1919, when he conveyed the property to Anadi was not, 
as the High Court noted, seriously challenged. It was the possession by Mohananda 
Nandi between December, 1919 and June 1928, which was challenged. It was, 
in their Lordships’ opinion, proved that on his purchase from Badruddin the tenants 
of the property attorned to Mohananda Nandi; that Mohananda Nandi fenced 
the land with corrugated iron sheets, though the actual date of such fencing is not 
given ; that he took the fruit of the trees on the land ; that he gave a permit for 
training horses on the land ; and that he was registered as the owner with the 
Municipality. It is true that after 1921 Abed endeavoured to interfere with the 

ossession of Mohananda Nandi, and induced some of the tenants to attorn to him. 
But proceedings were instituted against such tenants by Mohananda Nandi and 
they were ejected, under orders of the Court. Mohananda Nandi’s action in 
taking proceedings against recalcitrant tenants in strong evidence of the assertion 
of his claim to possession. Reliance has been placed on behalf of the appellant 
on the criminal proceedings on which the learned Subordinate Judge relied. 
There were two such proceedings. On the 11th October, 1919, Badruddin filed 
a complaint against Abed and others for criminal trespass under section 447 of 
the Indian Penal Code in respect of the suit property. The learned Judge dismissed 
the complaint on the ground that the nature of the trespass, if any such was com- 
mitted, did not constitute a criminal trespass under the Penal Code. This decision 
is of no value at all for the present purpose. There is rather more substance in 
the second case. In 1928 Mohananda Nandi filed a complaint against Abed 
and the present appellant, under section 426 of the Indian Penal Code alleging 
that the accused had removed a bamboo fencing raised by the complainant. The 
Magistrate dismissed the complaint on the ground that the prosecution had not 
been able to prove that the land on which the fence was erected belonged to and 
was in possession of the complainant. ‘The fact that Mohananda Nandi failed on 
this occasion to prove that he was in possession of a fence on the property is a small 
matter to weigh against the mass of evidence in favour of his possession. ‘Their 
Lordships feel no hesitation in agreeing with the High Court that adverse possession . 
by the plaintiff and his predecessors-in-interest has been proved for the requisite 

The only question which then remains is whether such possession was adverse 
to the wakf. It is not disputed that in law a title by adverse possession can be 
established against wakf property, but it is clear that a trustee for a charity entering 
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into possession of property belonging to the Charity cannot, whilst remaining a 
trustee, change the character of his possession, and assert that he is in possession 
as a beneficial owner. . If, upon the death of Umar Ali, Aberjan accepted the 
position of Mutwalli of the wakf, her subsequent possession of the wakf property 
would be as Mutwalli, and Badruddin, who claimed under her as a volunteer, 
would be in no better position. The question whether Aberjan ever became 
Mutwalh of the wakf arises, therefore, for decision. Unfortunately, the written 
statement did not allege that Aberjan became Mutwalli of the wakf. No issue 
was raised as to this ; and the question was not discussed by the trial Judge. The 
relevance of the question was, however, appreciated by the Judges in the High 
Court, who held that Aberjan never accepted the position of Mutwalli. Their 
Lordships agree with this conclusion. There is no direct evidence that Aberjan 
ever acted as Mutwalli, but reliance is placed by the appellant on two documents. 
The first is Ex. Z-18, an entry in the Assessment Book of the Corporation of Calcutta 
on the 29th November, 1911, of the names of Samiruddin and Aberjan as joint 
Mutwallis of the properties 2, 2/ 1, 2/2, 3 and 4, Rowland Road. This would be 
strong evidence that Aberjan accepted the position of Mutwall: if it were shown 
that she was a party to the application on which the entry in the Assessment Book 
was made, or that she knew about the entry; but there is no evidence whatever 
as to this. The application was made by Samiruddin and there is nothing to show 
that Aberjan knew anything about it. The other document on which the appellant 
relies is Ex. 51, a deed of release executed by Karim Bux in favour of Aberjan on 
the 4th April, 1913. The document recites that the property of Juman and Umar 
Ali had beén inherited by Aberjan and Karim Bux and that Aberjan was to get 
“the properties in Schedule “A” and Karim Bux the properties in Schedule “ B” 
It then recites that Aberjan had been managing the property in Schedule “ B.” 
and that as Karim Bux had demanded the title deeds from Aberjan and she had 
handed them over he granted her a release in respect of the properties left by Juman 
and Umar 'Ali. The appellant suggests that as Aberjan had been managing the 
property it must be inferred that she had done so in her capacity as Mutwalli ; but 
as the document recites that Aberjan had a title as heir by inheritance, the natural 
inference is that she managed the property in that capacity, the existence of the 
waqjs not being referred to in the document. The conduct of Aberjan in filing 
Suit No. 36 of 1912 within a few months of the death of Umar Ali and in that suit 
challenging the validity of the wakfs and asserting her own title to the property 
in suit makes it very improbable that she accepted the position of Mutwall: on the 
death of Umar Ali. Reliance was also placed by the appellant on the omission 
of Aberjan to give evidence that she had not accepted the office of Mutwallt. 
Aberjan, who was referred to in the wakf of 1876 as the eldest of the three daughters 
of Juman and as already married, must have been a very old woman when this 
suit was heard, and it may be that she was incompetent to give evidence. Be this 
as it may, it was not for the plaintiff to prove the character in which Aberjan took 
possession. He proved the fact of her possession by the order of the Court putting 
her into possession and, if the evidence rested there, the presumption should be 
that she took possession in her own right. If the appellant desired to prove that 
her possession was that of a trustee and not of a beneficial owner the burden was 
upon him to prove this fact. No doubt Aberjan might have been a dangerous 
witness for the appellant to call, and no inference against him can be drawn from 
his omission to call her, but the reluctance of the defendant to call her as a witness 
did not impose an obligation on the plaintiff to do so. She might have been a 
dangerous witness for the plaintiff also. 


For these reasons their Lordships will humbly advise His Majesty that this. 
appeal be dismissed with costs. 


Solicitors for Appellant: W. W. Box & Co. 
Solicitors for Respondents: Morgan, Price, Marley and Rugg. 


V.S. < Appeal dismissed. 
11 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justia HORWILL AND MR. Justice Govinpa MENON. 
In re P. Venkatachala Thevar, a detenu in the Central Jail, Trichinopoly. 
M. V. Sivasankara Thevar .. Petitioner.* 


Federal Court (Enlargement of Jurisdiction) Act (I of 1948), sections 2 and 3——Dismissal of application 
under section 491, Criminal Procedure Code—Appeal to Federal Court—Competency. 

An order passed by the High Court under section 491, Criminal Procedure Code, is not an order 
passed in its civil jurisdiction but one passed in the exercise of its criminal jurisdiction and as 
no appeal lies to the Federal Court unless the judgment decree or final o er was made in the 
exercise of its civil jurisdiction an appeal against such an order is incompetent. 


Petition praying that in the circumstances stated therein the High Court 
will be pleased to grant a certificate to enable the petitioner to appeal to the Federal 
Court of India against the order of the High Court, dated 25th March, 1948, in 
Cri. M. P. No. 439 of 1948. 


K. Bhashyam and S. Gopalaratnam for Petitioner. 
The Order of the Court was made by 


Horwill, F.—By an order, dated the 25th March, 1948, this Court dismissed 
an application on behalf of the petitioner under section 491, Criminal Procedure 
Code. The petitioner has now filed this civil miscellaneous petition on the civil 
arti las for grant of a certificate for filing an appeal to ike Federal Court of 


Section 3 of the Federal Court (Enlargement of Jurisdiction) Act, 1947 (Act I of 
1948) gives a right of appeal to the Federal Court from any judgment to which 
this Act applies ; and section 2 (b) defines the expression “judgment to which 
this Act applies ” as meaning “any judgment, decree or final order of the High 
Court in a civil case ..... á 


The preliminary question arises whether the order passed by us was in a 
civil case. 
Section 491 empowers any High Court whenever it thinks fit, to direct, 


“ (a) that a person within the limits of its ea criminal jurisdiction be brought up before 
the Court to be dealt with according to law ; and (b) that a person illegally or improperly detained in 
public or private custody, within such limits be set at liberty;...... 


The words “ within such limits ” clearly apply to the limits of its appellate criminal 
jurisdiction, as set out in section 491 (1) (a). Despite the wording of section 491, 
which indicates that the powers of this Court are limited to its appellate criminal 
jurisdiction, it is argued on the authority of certain decisions to which we have been 
referred that the order passed by this Court was an order in a civil case. In Maho- 
medalli Allabux v. Ismailji Abdullal, the question that arose was whether an appeal 
lay from an order directing the issue of a writ of Habeas Corpus ; and the learned 
Judges held that an appeal did lie under section 1 5 of the Charter. The learned 
Chief Justice who delivered the leading judgment, did not think that an order 
directing the issue of a writ of Habeas Corpus was in the exercise of its criminal 
jurisdiction ; but he expressed no opinion with regard to an order under section 491 
of the Criminal Procedure Code. The learned Chief Justice, after setting out 
the facts, said : 

“ By the Charter of 1823 there was given to the Chief Justice and the Puisne Justices of the Supreme 
Court such jurisdiction and authority as Justices of the Court of King’s Bench had, and might lawfully 
exercise, within that part of Great Britain called England as far as circumstances would permit. The 
Fhgh Court still retains such powers as were granted by the Supreme Court Charter of 1829, as 


were not inconsistent with the Charter of 1865 or have not:been taken away by subsequent legis- 
lation.” 





* C.M.P. No. 2849 of 1948. 23rd April, 1948. 
I. (1926) ILL.R. 50 Bom. 616. 
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The learned Chief Justice then went on to say that section 491 of the Criminal 
Procedure Code did not take away the powers that the High Court had as the 
successor of the old Supreme Court. The learned Judges based their decision 
on the assumption that they had this inherent power beyond any jurisdiction 
conferred under section 491, Criminal Procedure Code. It is conceded that in 
view of the Privy Council decision in Ryots of Garabando v. Zamindar of Parlakimedi*, 
the High Court had no such inherent jurisdiction. We are unable, therefore, to 
find in this decision any authority for the position that the order passed by this 
Court in Crl. M. P. No. 439 of 1948 is a civil order. For the position that an 
order passed under section 491, Criminal Procedure Code, is a civil order, the 
learned advocate for the petitioner relies on a dictum of Mitter, J., in a case decided 
by a Full Bench of the Calcutta High Court in Niharendu Dutt Majumdar v. A. E. 
Porter*, At page 520, Mitter, J., said: 

_ A Habeas Corpus proceeding (and a proceeding under section 491, Criminal Procedure Code; 
oe a ag ee ee 
> ’ . e e na Or R eas 

should be determined by its object, which is not to punish, but to give relief from a civil wrong.” 


We would, however, like with due respect to point out that the unlawful detention 
of a citizen is not merely a civil wrong, but a criminal wrong, punishable under 
the Penal Code; and the fact that the prayer in an application under section 491 
is not for some punishment is not an indication that the application 1s of a civil 
nature. Although under the Penal Code punishments are awarded, it is not 
in every criminal proceeding that a punishment is sought ; for many of the pro- 
visions in the Criminal Procedure Code for example are for the purpose of main- 
taining order and for ensuring the public safety. It is pertinent in this connection 
to point out that Madras Act 1 of 1947, under which the petitioner has been detained, 
is for the maintenance of public safety and the putting down of disorders involving 
a menace to the peace and tranquillity of the Province ; and the Provincial Govern- 
ment, or the authority to whom the Government has delegated its power is autho- 
rised under section 2 (1): 

“ If satisfied with respect to any particular person that he is acting or about to actin any manner 
prejudicial to the public safety or the maintenance of public order,” 
to make an order directing that he be detained. We are therefore of opinion that 
the order passed by us was in the exercise of our criminal jurisdiction. Their 
Lordships of the Privy Council assumed this to be so in the Aing-Emperor v. Stbnath 
Banerji8. It is not however even necessary to go so far as to say that it was passed 
in the exercise of our criminal jurisdiction; for no appeal lies to the Federal Court 
unless it was in the exercise of our civil jurisdiction ; and we are firmly of opinion 
that it was not in our civil jurisdiction that we passed the order we did. 


The petition is dismissed. 
V.S. —— Petition dismissed 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —SIR FREDERICK WILLIAM GENTLE, Chief Justice, Mr. JUSTIOE RAJA- 
MANNAR AND Mr. Jusriacze YAHYA Arr. 





G. Ammanna .. Petitioner” 
D., 
Mrs. Epsey Gidion Ammanna .. Counter-Petitioner. 
Indian Divorce Act (IV of 1869), sections 17 and 3 (1) (b}—Decree nisi for dissolution of marriage >1 
ground of adultery—Absence of evidence of adultery—Long delay in persenting petition—Duty of Court. 
1. (1943) 2 MLL.J. 254: LR. 70 LA. 129: 2% LLR. (1944) 1 Cal. 489. 
ILR. 1944 Mad. 457 (P.G.). 3. (1945) 2 Hi. 925: 1945 F.L. J. 222. 


* Case Referred No. 86 of 1946. 15th December, 1947. 
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A decree nisi for dissolution of marriage on the ground of adultery can in no circumstances be 
granted save where there is evidence which the Court can accept of the adultery, alleged in the peti- 
tion, upon which relief is sought. Where there is a long delay between the date of the wife leaving 
the husband to live with another and the date of the presentation of the petition, it must be the- 


pati of investigation along with any evidence acceptable to the Court of the cOmmission of 
tery. 


Case referred for the orders of the High Court under section 17 of Act IV of 
1869 by the District Judge, Coorg, in C. M. P. No. 42 of 1946. ; 


Parties not represented. 
The Judgment of the Court was delivered by 


The Chief Fustice—This matter comes before the Court pursuant to section 17, 
read with section 3 (1) (b) of the Indian Divorce Act. Itisa petition bya husband 
seeking dissolution of his marriage from his wife on the ground of her adultery 
with an unmarried man. The adultery is said to have commenced in the year 
1933 or 1934 and no proceedings were taken until the institution of the petition, 
out of which this reference arises, on September 20, 1946. The name of the 
adulterer is not mentioned in the petition and there is a prayer, for which no reason: 
is manifested, that the petitioner may be excused from making the adulterer a 
counter-petitioner. 


The only evidence which was given was that of the petitioner, who stated 
very little. Summarised it is the following. The wife left the petitioner 12 years. 
before he gave evidence in 1946. She ran away with another Christian named 
G. S. Maben and the petitioner did not know where they were living. In 1936 
he found in a copy of the South India Observer dated 5th March, 1936, an 
advertisement inserted by the.wife that she had separated from the petitioner and 
a copy of the advertisement was exhibited. The petitioner concludes, in his evidence,. 
that he wished for a formal separation from his wife and he did not wish her to be 
known as his wife ; nor did he wish her to come back to him. 


The advertisement states that Mrs. Epsey Gidion Ammanna then at the Nilgiris 
gave notice that she had separated with her child from the petitioner ; she would 
not be responsible for any debts he had incurred and had decided her own course: 
for the future. 


There was no evidence whatever of adultery. The petitioner states merely 
that his wife ran away with another man whose name is not disclosed in the petition 
and who is not a party to the proceedings. Further there was no reason given for 
the delay of 12 years between the time the wife left the husband and his institution- 
of the petition for the dissolution of marriage. The learned District Judge of 
Coorg expressed himself as satisfied on the evidence and declared the marriage 
between the parties to be null and void subject to confirmation by this Court. 


There was no warrant whatever for the order of the District Judge and in the 
absence of any evidence, as there was not in this case, the petition should not have 
been successful. For it-to be dismissed by this Court would, perhaps, cause hardship 
and for that reason it will be remanded back to the Court of the District Judge of 
Coorg for proper and correct disposal, which it has not yet received. A decree 
nisi for dissolution of marriage on the ground of adultery can in no circumstances 
be granted save when there is evidence which the Court can accept of the adultery 
alleged in the petition, upon which relief is sought. Further, in this case, the 
eg should have given evidence to explain the delay of 12 years intervening 

om the time when the wife left him until he presented his petition for dissolution. 
On remand that delay must also be the subject of investigation as well as the con-- 
sideration of any evidence acceptable to the Court of the commission of adultery. 


_ VS. —— _ Case remanded. 
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[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Calcutta.) 
PRESENT f—Lorp NORMAND, Lorp MAcDERMOTT AND Sir JOHN BEAUMONT. 
Gouri Dutt Maharaj .. Appellant* 
D., 


Sheikh Sukur Mohammed and others , z .. Respondents. 


Transfer of Property Act (IV of 1882), section 52—Scope and applicability. 


The broad purpose of section 52, Transfer of Property Act, is to maintain the status 
quo unaffected by the act of any party to the litigation pending its determination. The appli- 
cability of the ‘section cannot depend: on matters of proof or the strength or weakness of the case on 
one side or the other in bona fide proceedings. To apply any such test is to misconccive the object 
of the enactment. 


Though section 52 may not contemplate a decree or order which is entirely alien to the issuef 
raised between the parties, it applies to a compromise decree and such a decree cannot by reason of 
its very nature, be expected invariably to reflect the precise relief claimed. 


The next day after the filing of a suit claiming specific performance of an agreement to sell 
and, alternatively, a decree for the advances made viha declaration that it and costs were a first 
charge on the properties, which included a leasehold, the defendant mo the properties’ 
to a third person. ie suit was ultimately compromised and the decree provided for the payment 
of a particular sum ae Jaintiff and that the decretal dues were to be a first charge on the properties. 
When the mor, subsequently on his mortgage it was pleaded in defence that his claim was' 
not maintainable ea of the provisions of section 52, Transfer of Property Act. 


Held : Section 52 of the Transfer of Property Act affected the suit mortgage. 


G. S. Rewcastle, K.C. and P. V. Subba Row for Appellant. 
Respondents not represented. 
Their Lordships’ Judgment was delivered by 


Loro MacDermorr.—This appeal is from a judgment and decree of the 
High Court at Fort William in Bengal (Mukherjea and Pal, JJ.), dated the 
27th August, 1942, which substantially varied the judgment and decree, dated 
the 24th November, 1939, of the Court of the Subordinate Judge at Asansol in 
a mortgage ‘suit brought y the present appellant as mortgagee. 


The facts material to the issues now calling for determination may be stated: 
-as follows. 


On the 15th November, 1931, Sheikh Sukur Mohammed, the first named’ 
respondent (hereinafter called the mortgagor), obtained a lease of some three-fifths. 
of an acre a the town of Asansol for three years at a rent of Rs. 12 per month and 
with a right of renewal. The mortgagor proceeded to construct a cinema on this 
plot and, p g short of funds, took into partnership Oscar Gerald Birt and Pramatha 
Nath Mukerjee (hereinafter ‘called the new partners) who were, it appears, the 
predecessors-in-title of the respondents other than the mortgagor. This transaction 
was effected by an unregistered agreement in writing of the 8th June, 1932, which 
provided (a) for the carrying on of the cinema business in partnership by the 
mortgagor and the new partners, with the former having an eight annas interest 
and each of the new partners a four annas interest, and (b) for the sale by the 
mortgagor to. the new partners of the mortgagor’s eight annas interest, or half 
share, in the cinema business and its assets, which-included the leasehold already 
mentioned, | for the sum of Rs. 15,000 “ free from all encumbrances.” The parties 
to this agreement fell out and on the goth September, 1932, the new partners 
commenced|a suit—No. 229 of 1932—against the mortgagor. In this suit the 
new partners pleaded the agreement of the 8th June, 1932, alleged that they had 
advanced thereunder a sum of Rs. 17,375 and claimed, inter alia,-specific performance 
of the said agreement for sale and, alternatively, a decree for the ane advance of 
Rs. 17,375 with a declaration that it and costs were a first charge on the a 


—— 
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described which included the said leasehold. On the next day, the 21st Se tember, 
1932, the mortgagor executed a mortgage deed of the said leasehold, wi fittings 
and equipment, in favour of the appellant to secure an advance of Rs. 6,000 with 
interest. This was a simple mortgage, duly registered, and the présent suit is 
founded upon it, 


Suit No. 229 (to which the appellant was throughout a stranger) ended in a 
compromise between the mortgagor and the new partners which was reduced to 
writing and was framed on the basis that the new partners should drop out of the 
cinema business and relinquish their rights under the agreement of the 8th June 
in consideration of the mortgagor paying them a sum of Rs. 18,500 in respect of 
Moneys advanced and costs of suit. It is unnecessary to explore the full detail 
of this document, but the following stipulations therein are material and must be 
set out : 


` _Glause 2. “That a final decree for the aforesaid sum of Rs. 18,500 will be passed in favour 
of the plaintiffs and that the defendant will make payment of the said decretal sum by monthly 
payment as described below.” 


Clause 6. “That the decretal dues of the plaintiffs as stated above are a first charge on the 
cinema house, lands, machineries, plants, tools, furniture, equipment, etc., mentioned in the Sche- 
dule below and shall continue a first charge till full satisfaction of this decree.” 

Clause 12. “ That the defendant assures the plaintiffs that there is no charge or mortgage 
on the properties mentioned in the Schedule below save and except one mortgage in favour of Gouri 
Dutt Maharaj of Asansol for Rs. 6,000 (aix thousand) subsequent to the aforesaid agreement, dated 
8th June, 1932.” ; 

The Schedule referred to specified the leasehold in question. The compromise 

was accepted by the Subordinate Judge at Asansol on the 17th November, 1932, 
as appears from the final decree in Suit No. 229 which ordered that “ the suit be 
decreed in terms of JI of compromise ” and directed that the compromise 
be made part of the decree. 


On the 8th July, 1938, the appellant instituted the present suit for enforcement 
of his mortgage and recovery of Rs. 12,000 claimed as then due on foot thereof, 
The mortgagor did not contest the suit. Of the various defences raised by the 
other defendants the only one now material is the plea of those representing or 
claiming through the new partners, both of whom are dead, that the mortgage 
was effected during the pendency of Suit No. 229 and that, in consequence, the 
a iar claim was not maintainable Li reason of the provisions of section 52 
of the Transfer of Property Act, 1882. at section, as amended, reads thus : 

“ During the pendency in any Court having authority in British India, or established beyond 
the limits of British India by the Governor-General in Council, of any suit or proceeding which is 
not collusive and in which any right to immoveable property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt with by any party to the suit or proceeding 
so as to affect the rights of any other party thereto under any decree or order which may be made 
therein, except under the authority of the Court and on such terms as it may impose. 

Explanation.—F or the purposes of this section, the pendency of a suit or proceeding shall be deemed 
to commence from the date of the presentation of the plaint or the institution of the proceeding in 
a Court of competent jurisdiction, and to continue until the suit or proceeding has been disposed of 

a final decree or order and complete satisfaction or of such decree or order has been 


obtained, or has become unobtainable by reason of the expiration of any period of limitation pres- 
cribed for the execution thereof by any law for the time being in force.” 


The Subordinate Judge held against the defence based on section 52 and 
found in favour of the appellant, the principal ground of his decision being that 
the agreement of the 8th June, 1932, abould have been registered and that, as 
this had not been done, it was inadmissible in evidence and could not create a valid 
charge. On appeal, the High Court upheld the defence in question and set aside 
the decree appealed from save as respects the mortgagor. 


The only question for determination by the Board is whether, in these cir- 
cumstances, section 52 of the Transfer of Property Act affected the appellant’s 
mortgage. It was conceded, and rightly in the opinion of their Lordships that 
this mortgage was executed during the pendency of Suit No. 229, that it “ trans- 
ferred or otherwise dealt with ” the land in question within the meaning of the 
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section, and that the expression “ decree or order” therein includes a decree or 
order, made pursuant to agreed terms of compromise. Collusion was not suggested 
and it was;admitted that the mortgage had not been made with the authority of 
the Court. It may, indeed, be that the mortgagor had no chance to seek such 
authorisation for it does not appear that he was aware of the suit when he mort- 
gaged on the day following its commencement. 


In the opinion of their Lordships there can be doubt that in Suit No. 229 a 
right to immoveable property—the leasehold on which the cinema was erected 
—was, in the words of the section, “ directly and specifically in question” both on 
the claim for specific performance and the alternative claim for the declaration 
of a charge in respect of the sum advanced. The broad purpose of section 52 is 
to maintain the status quo unaffected by the act of any party to the litigation pending 
its determination. The applicability of the section cannot depend on matters of 
proof or the strength or weakness of the case on one side or thè other in 
bona fide proceedings. To apply any such test is to misconceive the object of the 
enactment jand, in the view of the Board, the learned Subordinate Judge 
was in error in this respect in laying stress, as he did, on the fact that the agree- 
ment of the 8th June, 1932, had not been registered. Had the question now under 
consideration fallen to be determined before the compromise and final decree in Suit 
No. 229 the appellant’s mortgage would clearly have been subject to the provisions 
of the section as, whatever course the suit might ultimately have taken, no one 
could then jhave said, without prejudging the issue, that the mortgage would not 
affect the decretal rights which the plaintiffs might yet obtain in the proceedings. 


It was, however, contended on behalf of the appellant that in the circumstances 
of the present case the position had to be regarded in the light of the compromise 
decree. The argument raised two distinct points. First, it was said that this 
decree accorded rights which were not claimed in the plaint and was, so to speak, 
outside the: scope of the litigation. Their Lordships are unable to accede to this 
submission.: It may well be that section 52 does not contemplate a decree or 
order which is entirely alien to the issues raised between the parties. The wording 
is “ any decree or order which may be made therein,” that is, in the suit or pro- 
ceeding. But it applies to a compromise decree and such a decree cannot, by a 
reason of its very nature, be expected invariably to reflect the precise relief claimed. 
Here the plaint sought, as an alternative to specific performance, a charge on the 
property in question. In substance the compromise decree provided for that 
relief and the fact that the plaintiffs by the terms of the compromise, relin- 
quished their rights under the agreement of the 8th June, 1932, cannot, in the 
view of the Board, lead to a different conclusion. 

The second point turned on the construction of the compromise and was to 
the effect that the parties thereto had agreed that the appellant’s mortgage should 
have priority and that it, accordingly, did not conflict in any way with the rights 
flowing from the compromise decree. This point was rested on clause 12 of the 
compromis¢é which stated that, subsequent to the agreement of the 8th June, 1932, 
there was no mortgage on the property in question save the appellant’s. Had 
it mentioned the date of the mortgage and used language apt to indicate that the 
parties regarded it as entitled to priority, the case for implying a modification of 
the terms of clause 6, which expressly provided that the decretal dues should be a 
first charge, would be appreciably stronger. As clause 12 stands, however, their 
Lordships cannot agree that it suffices to qualify the clear and emphatic provisions 
of clause 6! or to preclude those now representing the plaintiffs in Suit No. 229 
from taking advantage of such infirmities as have attached to the appellant’s security. 


For thése reasons their Lordships are of opinion that the decision of the High 
Court was right and should be affirmed. They will therefore humbly advise His 
Majesty that the appeal be dismissed. The respondents did not appear and 
there will be no order as to the costs of the appeal. < 


V.S. | rae Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. P. V. RajAMANNAR, Officiating Chief Justice AND MR. Justice 
SATYANARAYANA Rao. 


B. Rangaswami Naidu .. Petttioner* 
D ) 


Vummidi Bangaru Chetty and Sons and another | .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section | (2)—Scope—Controller’s order 
jor possession—Liability for payment of rent as rent till delivery of possesston—-Conditions of clause (2) of sec- 
tion 7 satisfied—Controller if has any discretion to reject application. 

When the Controiler has made an order directing the tenant to put the landlord in possession 
of the leased premises on a particular date, the tenant 1s bound to pay the rent as rent for the period, 

before that date, subject of course to the contingency of surrendering possession before that date. 
Failure to pay the rent for that period would make him a defaulter. 

There is nothing in the TE of section 7 (2) of the Madras Buildings (Lease and Rent 
Control) Act which enables the Controller to reject the application of the landlord even when he is ` 
satisfied that one or more of the conditions laid down in the clause have been fulfilled. No doubt the 
tenant is to be given a reasonable opportunity of showing cause against the application, but that can 
only be on grounds open to him in law. ; 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari and call further records 
in H. R. C. Appeal No. 852 of 1947 (in L. Dis. 1818 H. R. C. 1947), Chief Judge, 
Small Cause Court, Madras, and quash the order, dated 18th February, 1948, 

passed therein. 


G. Ramakrishna Atyar and C. Loganatha Mudaliar for Petitioner. 
V. Radhakrishnayya for Respondents. . 


The Order of the Court was made by 

The Officiating Chief Justice.—In this application, the petitioner seeks from 
this Court a writ of certiorari 410 quash the order of the Chief Judge of the Court of 
Small Causes, passed in House Rent Control Appeal No. 852 of 1947 on the 18th 
February, 1948. The petitioner is the tenant of a shop in Devaraja Mudali Street, 
in George Town, Madras, and it is common ground that the respondents should 
be treated as his landlord for the material period. The respondents applied before 
the Rent Controller for an order evicting the petitioner on the ground that the 
shop occupied by him was wanted for their own use. On the 2nd December, 1946, 
the Rent Controller passed an order directing the petitioner to put the respondents 
in possession of the premises on or before 1st March, 1947. The petitioner filed 
an appeal against the order to the Chief Judge of the Court of Small Causes, who 
allowed the appeal and dismissed the application of the respondents on, 12th March, 
1947. On the 17th March, 1947, the respondents again applied to the Rent 
Controller for eviction of the petitioner, but this time on the ground that the peti- 
tioner did not pay or tender the rent for January and February, 1947, within the 
time allowed by law and on the ground that the petitioner had sub-let the premises 
without their ‘consent. It is not disputed that the -latter ground as well as the 
ground that the petitioner had not paid or tendered the rent for February, 1947, 
are not tenable grounds. The only ground, therefore, which found acceptance 
with the Rent Controller as well as the Chief Judge of the Court of Small Causes 
was that the petitioner did not pay or tender the rent for January, 1947. ‘The 
petitioner put forward a plea that he had made a valid tender of the rent for January 
within time, but his case was disbelieved by both the Rent Controller and the 
‘appellate tribunal. Both of them concurrently found that the petitioner had 
committed a default in respect of the rent due for January, 1947. 


It is contended by Mr. G. Ramakrishna Aiyar, the learned advocate for the 
petitioner, that this conclusion is erroneous because the relationship of landlord 
and tenant ceased as between the respondents and the petitioner on and from the 





*Civil Miscellaneous Petition No. 1342 of 1948. roth March, ` 1948. 
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date of the order of the Rent Controller in the prior application, that is, on the 
and December, 1946, and when the application for eviction was finally dismissed 
on 12th March, 1947, by the appellate authority, the tenancy must be deemed 
to have been revived only on and from that date. It was contended that, therefore, 
during the interval which would also cover January, 1947, no rent as such was 
due by the petitioner to the respondents. If the Rent Controller had directed 
eviction of the petitioner on the date of his order in question, namely, on 2nd 
December, 1946, but nevertheless if the petitioner had continued to remain in 
possession, it may be argued with some force that there was no obligation in law 
‘on the petitioner to pay rent as such to the respondents for the period subsequent 
to the passing of the order for eviction. We refrain, however, from giving our 
final opinion on this question because it does not directly arise and because the 
scheme of the Act is such that something may be said even for a contrary position. 
In this case, the order of the Controller dated the 2nd December, 1946, did not 
order immediate eviction. The petitioner was directed to put the respondents 
in possession on or before the rst March, 1947. ‘Till that date the petitioner was 
entitled to be in possession of the premises lawfully and the respondents could not 
lawfully seek to eject him. In these circumstances it is impossible to hold that 
merely by the passing of the order on the 2nd December, 1946, the position of the 
petitioner has ceased to be the position of a tenant within the meaning of the Act 
and that the amount which the petitioner would have to pay to the respondents 
in consideration of his occupation of the premises is not rent within the meaning 
of that word in section 7 (2) (i) of the Act. In construing this Act, it is not per- 
missible te import conceptions which belong to the only law of landlord and tenant 
obtaining either in England or under the provisions of the Transfer of Property 
Act. The short question in this case is whether when the Controller has made 
an order directing the tenant to put the landlord in possession of the premises on 
a particular date, for the period before that date the tenant is not bound to pa 
the rent as rent. We are of opinion that the petitioner was liable for rent as “uch 
for the period before the 1st March, 1947, subject, of course, to the contingency 
of his surrendering possession before that date. As the case put forward by the 
petitioner of a tender within time has been disbelieved, it must be held that the 
petitioner has not paid or tendered the rent due by him for January, 1947, within 
the time specified in section 7 (2) (i) of the Act. 


It was next contended by Mr. Ramakrishna Aiyar that in spite of this finding 
it was within the discretion of the Controller to reject the application of the landlord 
if the petitioner satisfied him that there was sufficient cause for non-payment or 
non-tender of the rent due. We do not find anything in section 7 (2) which enables 
the Controller to reject the application of the landlord even when he 15 satisfied 
that one or more of the conditions laid down in section 7 (2) have been fulfilled. 
No doubt the tenant is to be given a reasonable opportunity of showing cause 
against the application, but that can only be on grounds open to him in law, namely, 
in this case, that he has paid or tendered the rent due by him within the time 
allowed. We cannot accept the contention of the petitioner. 


In our opinion, the order of the Chief Judge of the Court of Small Causes 
is right and this application is therefore dismissed with costs of the respondents. 


B.V.V. Application dismissed. 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 
Kista Pillai and another «e Petitioners. * 
sas a Procedure Gode (V of 1898), section 182—Offence of rioting—Different occurrences— Juris- 


*Crl.R.C. Nos. 1271 and 1272 of 1946. 
(CrL.R.P. Nos. 1211 and 1212 of 1946). 
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6th February, 1948. 
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The petitioners were members of an unlawful assembly which pelted stones at a train from about 
8 A.M. to 10 A.M. on a particular day. The stone pelting at 8 a.m. was on the Saidapet side 
within the jurisdiction of the First Class Magistrate, Chingleput. The crowd was temporarily dis- 
persed when there was shooting by the police, but they formed immediately thereafter into smaller 
groups and continued to be on the spot till about 10 A.M. when there was again stone pelting which 
was from the City side. On a question of jurisdiction, : 


Held, that both the occurrences, if they can be so described, were really parts of one continuous 
rioting and under clause 3 of section 182 of the Criminal Procedure Code the Additional First Class 
Magistrate, Chingleput, had jurisdiction to try the offence ot rioting which is a continuing one. 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

raying that the High Court will be pleased to revise the order of the Court of 

See Chingleput Division, dated 11th November, 1946, in C. A. No. 50 of 
1946 (G. C. No. 42 of 1946, Additional First Class Magistrate, Chingleput). 


M. C. Rajagopalan for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


Orper.—The petitioners in these two revision cases were respectively the 
and and the grd accused in C. C. No. 42 of 1946 on the file of the Additional First 
Class Magistrate, Chingleput. It is unnecessary for the purpose of these cases to 
refer at any length to the details of the convictions and the sentences. I have 
listened to a long argument on behalf of the petitioners but the only point that 
need be dealt with is the one as to jurisdiction. 


It has been found by both the lower Courts that the two petitioners were mem- 
bers of an unlawful assembly which pelted stones at the Indo-Ceylon Express on the 
26th of February, 1946, and that the assembly continued from about 8 a.m. till about 
104.M. As to what happened at about 8 a.m., there is no dispute that the occurrence 
was on the Saidapet side and therefore within the local limits of the jurisdiction of the 
Additional First Class Magistrate, Chingleput. The case for the prosecution was 
that about 10 A.M., stones were thrown from the City side towards Saidapet side of 
the railway line. Itis in regard to this latter part of the occurrence that the point 
as to jurisdiction is raised. It is said that the Additional First Class Magistrate, 
Chingleput, had no jurisdiction to deal with what was alleged to have happened 
at about 10 A.M., and that the Magistrates’ Courts in the city could alone have 
dealt with it. There is a concurrent finding by both the Courts below that there 
were not two separate offences but it was a continuous offence throughout the 
whole time. The crowd which had assembled at about 8 A.M., and which did 
considerable damage by way of injury to persons and damage to properties tem- 

orarily dispersed when there was shooting by the Police but they formed 
immediately thereafter into smaller groups and continued to be on the spot till 
about 10 A.M., when the train started and there was again pelting of stones at the 
train. Mr. Rajagopalan, advocate for the petitioners, has invited me to say that 
they were two totally unconnected transactions but having gone through the 
material evidence and the findings of the Courts below I have no hesitation whatever 
in saying that the Courts below have arrived at the correct conclusion. Both the 
occurrences, if they may be so described are really parts of one continuous rioting 
and there can be no doubt that the third clause of section 182 of the Code of Criminal 

Procedure will apply. It runs as follows: 
ag ag NG Na NK Where an offence is a continuing one, and ”continues to be committed in 


more local areas than onme.............008 it may be inquired into or tried a Court havi 
jurisdiction over any of such local areas.” by ving 


The offence of rioting is a continuing one. There is, therefore, no absence of 
jurisdiction inthe Additional First Class ee Salone Chingleput. The learned 
counsel for the petitioners has also been unable to point out how, assuming that 
there was an absence of jurisdiction in the trying Magistrate, that error has occasioned 
a failure of justice. 


11) ANDALAMMA U. NATESAM PILLAI. Bs 


Mr. Rajagopalan attempted to argue several other points which in my opinion 
are concluded by the concurrent findings of the Courts below. I am not only not 
persuaded that thosé findings are perverse but I consider that they are reasonable 
and proper!conclusions to arrive at on the evidence on record. ; 


| 4 1 7 ‘ MU 
f do not consider the sentences excessive having regard to the circumstances, 
in which the offences were committed. 


The revision cases are therefore dismissed. 
V.P.S. Petitions dismissed. 


1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RajAMANNAR, Officiating Chief Justice AND MR. JUSTICE 
SATYANARAYANA RAO. | | | 


Nallai Chakravarthulu Andalamma ; .. Appellant* 
| 2. 


P. Natesam Pillai and another ` .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 63—Suit to set aside an order on claim petition—! 
Glaimant’s title’ based upon a sham and fictitious transaction—No question of adverse possession arises—Limi- 
tation—Article 11 (1) of the Limitation Act applicable. 

The first respondent filed a suit to set aside an order passed in an execution application uphald- 
ing the claim! of the appellant to the suit property which had been attached by the 1st respondent 
in execution of a decree obtained in an original suit against the husband of the appellant. Thea = 
lant based her claim on a sale deed executed in her favour by the husband the judgment-debtor, 
which sale was found to be a sham and fictitious transaction not supported by consideration. _ 


Held, (i) ‘as the sale was a sham transaction and the so-called possession of the appellant was 
really possession not on her account, but possession of the husband, no question of adverse possession 
or acquisition of title by prescription arises. p 

ii) The suit was one under Order 21, rule 63 of the Code and the only Article applicable was 
Article 11 (1); of the Limitation Act and no question of the applicability of Article 120 could arise. 


Appeal under clause 15 of the Letters Patent against the judgment of the 
High Court dated: 19th September, 1946, and passed in S. A. No. 1233 of 1945, 
referred to the High Court against the decree of the Court of the Subordinate 
udge of Ellore in A. S. No. 304 of 1944, preferred against the decree of the Court 
of the District Munsiff of Ellore, in O. S. No. 63 of 1943. 


B. V. ‘Ramanarasu for Appellant. 
K. Bhimasankaram for Respondents. 
The Judgment of the Court was delivered by 


The Officiating Chief Fustice—This is an appeal against the judgment of Chandra- 
sekhara Aiyar, J., in Second Appeal No. 1233 of 1945. The first respondent before 
us filed a suit in the Court of the District Munsiff of Ellore to set aside an order 
passed in E. A. No. 445 of 1941 upholding the claim of the appellant to the suit 
property which had been attached by the 1st respondent in execution of a decree 
obtained by him in O. S. No. 469 of 1928 against the husband of the appellant, 
The appellant based her claim on a sale deed, dated 24th August, 1928 (Ex. D-2) 
executed in her favour by her husband, the judgment-debtor. The first respondent 
alleged that the sale in favour of the appellant was a sham and nominal trans- 
action not'supported by consideration and executed to screen the property from 
the reach of creditors. The District Munsiff of Ellore who tried the suit held that 
the sale deed in favour of the appellant was not supported by consideration but 
that the appellant was in possession and enjoyment of the property in her own 





*L.P.A. No. 92 of 1945. 19th February, 1948. 
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right ever since the execution of the sale deed and she had acquired title to the 
property by adverse possession. He therefore dismissed the suit. On appeal 
the learned Subordinate Judge of Ellore concurred with the District Munsi in 
holding that the sale was not supported by consideration. He further held that 
the sale was a sham and fictitious transaction not intended to transfer any property 
to the appellant. Having regard to that finding he thought it was unnecessary 
to go into the question of adverse possession because if the transaction was sham 
and fictitious, the possession of the appellant would in no sense be adverse to her 
ostensible vendor, viz., her husband. He allowed the appeal and decreed the suit. 


There was a second appeal by the present appellant which came on for hearing 
before Chandrasekhara Aiyar, J. The learned Judge was evidently inclined to 
agree with the finding of fact arrived at by the learned Subordinate Judge that 
the sale in favour of the appellant was sham, collusive and nominal and did not 
pass any property to the appellant. In fact it does not seem to have been pressed 
before him that the finding was wrong. Two points were however argued before 
him. One was that it was incumbent on the learned Subordinate Judge to go into 
the question of adverse possession set up by the second defendant. The learned 
Judge rightly rejected this contention on the ground that as the finding of the lower 
appellate Court was that the sale was a sham transaction, and the so-called pos- 
session of the second defendant was really possession not on her own account but 
possession of the husband. There was therefore no question of adverse possession 
or acquisition of title by prescription. The other question raised before the learned 
Judge was that the suit was barred by limitation as Article 120 applied to the case 
and as the suit had been filed more than six years from the date of the knowledge 
obtained by the plaintiff about the sham and nominal character of the sale deed. 
The learned Judge discussed the question of the applicability of the third column 
of Article 120 to the facts of the case and he held that it was only when the alienee 
_ put forward a case on the basis of the transaction that a cause of action arose in the 
creditor’s favour. That was the date when the right to sue accrued and therefore 
the suit was in time. With respect to the learned Judge, in our opinion no question 
of the applicability of Article 120 arises in this case. The suit was what it purported 
to be, a suit to set aside an order passed on a claim petition. It was a suit under 
Order 21, rule 63 of the Civil Procedure Code and was well within time having been 
instituted within a year from the order on the claim petition. It may be that ina 
suit under Order 21, rule 63, in determining the question whether the property 
in suit belongs to the judgment-debtor, the Court may have to go into the question 
whether the title of the judgment-debtor is subsisting or has been extinguished 
by any of the provisions of the Limitation Act. Such a contingency would not 
arise in a case of this kind where the finding is that the transaction on which the 
appellant relied was sham and nominal and it was not necessary to set it aside. 
The title of the judgment-debtor was not therefore extinguished by lapse of time. 
The only Article applicable to the case was Article 11 (1) and as we have already men- 
` tioned the suit was in time according to that Article. 


The learned advocate for the appellant attempted to attack the finding of 
fact arrived at by the learned Subordinate Judge on the nature of the transaction. 
The finding is one of fact and we cannot say that there is no legal evidence to 
support that finding. It was therefore binding in second appeal on the learned 
Judge who heard it and it is binding on us. 


The appeal therefore fails and is dismissed with costs of the first respondent. 


V.P.S, Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. Rayamannar, Officiating Chief Justice AND Mr. Justice 
SATYANARAYANA Rao. 


Mohamed Ismail Sait ..  Petitioner* 
2. 
Abdul Hameed Sait and others .. Respondents. 


Caste Disabilities Removal Act (XXI of 1850)—Applicabilityp—Hindu lady converted to Mahomsdanism 
and marrying Mahomedan—Inheritance of husband’s estate—Death of widow issueless—Her Hindu relations 
whether her legal representatives. 


A Hindu lady became converted to Islam and married a Muslim who predeceased her. She 
inherited a share of her husband’s estate on his death and died issueless leaving her uterine brother, 
her step-brother and the children of her sister. It was conceded that the Muslim relations of the 
‘ deceased through her husband were not her legal representatives so as to be impleaded in her place 
‘in the testamentary pieces to which she was a party. The question was raised that her Hindu 
relations were enabied to inherit to and represent her by virtue of the Caste Disabilities 
Removal Act. 


Held, that the Caste Disabilities Removal Act accorded protection only to the person who had 
renounced or had been excluded from the communion of his former religion and that it did not enable 
the Hindu relations of the deceased to be brought on record as her legal representatives. 


Vaithilinga v. Ayypathurat, (1917) I.L.R. 40 Mad. 1118, relied on. 


Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to bring on record Abdul Hamid Sait the brother 
of the jan in of the deceased Mrs. Halima Bai, M. Yoonus, the respondent in 
O. S. A. No. 33 of 1946, High Court (T. O. S. No. 6 of 1945, High Court in its 
original testamentary and intestate jurisdiction) or such other person or persons 
as may after enquiry be brought on record in C. M. P. No. 3385 of 1944 on the 
file of the High Court (O. S. A. No. 35 of 1942, High Court, O. S. Nos. 280 and 
286 of 1939, High Court, Original Side) as the legal representative of the said 
deceased respondent in O. S. A. No. 33 of 1946 and to direct the costs of the appli- 
cation to be made costs in the said original side appeal. 


A. Sundaresa Atyar and S. Krishnamachari for Petitioner. 


D. Narasaraju, J. Lakshmayya, P. K. Fanakiram, D. R. Krishna Rao, S. Azizuddin, 
A. Sundaresan and A. N. Rangaswami for Respondents. 


The Government Pleader (K. Kuttikrishna Menon) for the Government. 
The Court made the following 


ORDER: The Chief Justice.—In the appeal before His Majesty in Council the 
question has arisen as to the legal representatives of the deceased 11th respondent 
—fifth defendant in the suit. It is necessary that her interests should be represented 
in the appeal and her legal representatives brought on record in respect of her 
interest in the subject-matter of the litigation. 


The matter was referred to the learned Master who has reported to this Court 
the result of his investigation, his conclusion being that, for the reasons given, the 
estate of the 11th respondent will escheat to the Province of Madras, the Province 
of West Bengal and to His Highness the Maharajah of Mysore, in regard to pro- 
perties forming part of the interest of the 11th respondent situated in those 
territories. 

The 11th respondent was formerly a Hindu lady. She was converted to Islam 
and married a Mr. Yunus, a Muslim who predeceased her. She inherited one- 
fourth of her husband’s estate, pursuant to the provisions of the Muhammadan 
law. There was no issue of the marriage of the 11th respondent with her husband. 
The only'relations who survived the 11th respondent are her uterine brother, her 
step-mother and the children of her sister. They are all Hindus. It is common 
ground that the Muslim relations of the 11th respondent through her husband, 
are not the legal representatives of the lady and they are not entitled to inherit 
her estate upon her death. 








* C. M. Ps. Nos. 2731 and 2878 of 1947, 19th January, 1948. 
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At this juncture the sole question for decision is whether her natural or Hindu 
relations can inherit the estate of the 11th respondent and as such are her legal 
representatives. It 1s beyond doubt that, according to Muhammadan law, the 
surviving relations of the 11th respondent do not inherit her estate and are not 
her legal representatives. The only question for decision is whether the Caste 
Disabilities Removal Act, 1850, enables those relations to inherit and to represent 
the 11th respondent as her legal representatives. 


That question is no longer in doubt. Any doubt there might have been has 
been set at rest by authority. In Vatthilinga v. Ayyathurai!, it was held that the 
above statute accords protection only to a person who has renounced or has been 
excluded from the communion of his former religion or has been deprived of his 
caste. ‘That decision was referred with approval by their Lordships of the Judicial 
Committee in Mitar Sen v. Maqbul Hasan*. In those circumstances, it is unne ; 
to consider other authorities as it is manifest that the Hindu relations of the deceased 


11th respondent have no benefit conferred upon them by the provisions of the 
statute. 


Since there are no relations to inherit the estate of the 11th respondent it will 
escheat to the Governments concerned and those Governments, it would seem, 
are the legal representatives for the purposes of being brought on record, of the 


deceased lady, in so far as any property lies within their territorial limits which 
form part of the estate of the 11th respondent. 


Learned counsel for the appellant has informed us that part of .the estate 
represented by immoveable property, is in Mysore State a portion being situat 
within the State itself and the remainder within what formerly was, the cantonmen 
area. The latter area has now become part of the State of His Highness the 
Maharajah of Mysore but that was not the position prior to the recent changes in 
this country. What the effect of the change may be upon the cantonment property 
has not been ascertained but had there been no alternation then the escheat in 


respect of the cantonment property would have been to the Central Government 
representing His Majesty. 

Before coming to a final conclusion in this matter it is necessary to obtain 
the views and instructions of the several Governments concerned and the learned 
’ Government Pleader, appearing for the Province of Madras, has stated that he will 

communicate with his own Government, the Government of West Bengal, the 
Government of His Highness the Maharajah of Mysore and the Central Government. 
' In order for him to have full instructions so that the matter can finally be placed 
before us, this application is adjourned to the 17th November. 


C. M. P. No. 2731 of 1947 is adjourned to the 17th November along with 
C. M. P. No. 2878 of 1947. 


Govinda Menon, 7.—I agree. - 


(This petition coming on for final hearing this day, the Court made the 
following) 

ORrDER.— The learned Government Pleader has been instructed to state that 
the Central Government do not claim any interest in any of the properties of the 
deceased 11th respondent. Therefore the Province of Madras, the Province of 
West Bengal and the Government of His Highness the Maharajah of Mysore will be 
brought on record as the legal representatives of the deceased 11th respondent 


in P. C. C. M. P. No. 3385 of 1944 and of the respondent in O. S. A. No. 33 of 
1946 on the file of the High Court. 


B.V.V. Petition ordered. 





1. (1917) LL.R. 40 Mad. 1118. 2. (1930) L.R, 57 L.A. 313 : 52 G.L.J. 551 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm FREDERIGK WiILLIAM GENTLE, Chief Justice AND Mr. Justice 
AHYA ALY, 


The Commissioner of Income-tax, Madras .. Applicant* 
D. 
Sri T.M.M. Dharmaraja Nadar and others .. Respondents. 


Income-tax Act (XI 3922), sections 10 and 12—Bad debt—Debi due by third person to trading firm 
——Reconstitution of fam—Debi dus being treated as asset portion of debt subsequently written off—Deduction for 
income-tax. 


t 


l In assessing the amount of the profits and gains of a year account must be taken of all losses 
incurred but they should relate to the business. The loss of income or of capital or acceptance of a 
smaller sum in settlement of a Jarger amount, for example, of m ¢ interest, when arising from 
investments and not in connection with business assets is nota bad debt falling within clause (xi) of 
sub-section (2) of section 10 of the Income-tax Act. It cannot be said merely because the accounts 
of an owner of investments have been kept on a mercantile basis that it can either make his owner- 
ship a business or affect in any way a loss arising from the extinction or depreciation of investment 
capital or income. Where the indebtedness to a joint family firm was converted upon the family 
becoming divided and the members entering into partnership business, into a capital asset and sub- 
sequently the partners received only a moiety of the debt in discharge thereof, 

Held, that the amount given up was not a bad debt of the business and was not deductible from 
the profit of the year for purposes .of income-tax. 

Cases referred to the High Court by the Income-tax Appellate Tribunal, 
Madras Bench, under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 
1922) amended by section g2 of the Income-tax (Amendment) Act, 1939 (Act 

I of 1939) in 66 R.A. Nos. 45, 41 and 43 (Madras) 1944-45 on its file for decision 
on the following questions of law, viz., in Referred Cases Nos. 19 and 27 :-— 
~ “ Whether on the facts and in the circumstances of the case the claim of the respondent to 
deduct the sum of Rs. 10,000 was allowable in law?” and in Ref. Case No. 23 “ whether on the facts 
and in the circumstances of this case the claim to deduct the sum of Rs. 10,000 as a bad debt incurred 
in the account year made by the respondent was legally sustainable.” 


C. S. Rama Rao Saheb for Applicant. 
M. Subbaraya Atyar and T. V. Viswanatha Aiyar for Respondents. 
The Judgment of the Court was delivered by 


The Chief Justice—tIn these three cases, referred to the Court by the ïn- 
come-tax Appellate Tribunal, the facts and circumstances in many respects are 
the same ; by agreement of learned counsel for the parties they have been heard 
together. ‘The questions referred in each case are substantially of like effect but 
the wording in one of them is slightly different. In Referred Cases Nos. 19 and 
27 the question is :— 

“Whether on the facts and in the circumstances of this case the claim of the respondent to 
deduct the sum of Rs. 10,000 was allowable in law.” 


In Referred Case No. 23 the question is : 


“ Whether on the facts and in the circumstances of this case the claim to deduct the sum of 
Rs. 10,000 as a bad debt incurred in the account year made by the respondent was legally 
sustainable.” 

The Tribunal, setting aside the order of the Income-tax Officer, which was 
upheld by the Appellate Assistant Commissioner, decided that by virtue of the 
provisions of section 10 (2) (xt) of the Indian Income-tax Act, the sum of Rs. 10,000 
was a bad; debt and deductible in each case when calculating the assessable 
income. ‘These cases have been stated at the instance of the Commissioner of 
TIncome-tax, Madras, who challenges the correctness or the findings by the Tribunal, 


Formerly, five Nadar brothers (1) Mathalai, (2) Rajakani, (3) Sankaralingam, 
(4) Kandaswami and (5) Dhanushkodi carried on a joint family business, dealing 
in coffee and cardamom. Supplies were obtained from an agri¢ulturist named 





*Cases Referred Nos. 19, 23 and 27 of 1945. 16th December, 1947. 
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W. P. A. Marimuthu Nadar, to whom the business advanced money; 
by 1930 Marimuthu owed Rs. 1,32,500 to the joint family. On February 3, 1930, 
the brothers effected a partition and, thereupon they carried on the same business 
in partnership ; the debt due from Marimuthu was treated as due to the firm. Seven 
months later, on September 11, 1930, the partnership was dissolved ; at that date 
Marimuthu’s indebtedness amounted to Rs. 1,24,000 ; on dissolution, this sum was 
divided into 5 equal parts and each brother was given Rs. 24,800 of the debt 
due to the firm. Three separate businesses were then constituted ; there were 
two partnerships, between (a) Mathalai and Rajakani and (b) Sankaralinga and 
Kandaswami; the other brother, Dhanushkodi, carried on business on his 
own account. Each business dealt in coffee and cardamom obtaining 
supplies from Marimuthu by advancing moneys to him against future deliveries 
and he paid interest on the amount owing by him. In the two partnerships, each 
artner was separately credited in the books with Rs. 24,800 due from Marimuthu. 
in addition, some of the brothers, individually carried on a money-lending business 
utilising that sum as sotck-in-trade ; all accounts were kept on a mercantile basis ; 
in each of the partner’s accounts the amount of interest due on the sum outstanding 
and any credits were entered and the balance remaining was ascertained every 
Dhanushkodi carried on business with the same goods but, in his case, the 
sum of Rs. 24,800 was entered in the accounts of his business and was not separately 
treated ; he may have engaged in money-lending but no point in that connection 
was made by Mr. Subbaraya Aiyar, who appeared for all the assessees; interest 
on the sum due to Dhanushkodi, including any amount or the balance of the sum of 
Rs. 24,800 was added each year to the general accounts. In each of the five accounts, 
Marimuthu executed a promissory note, payable on demand, for the amount credited 
in 1930, and each year thereafter, a new promissory note was similarly signed by 
him in respect of the balance due from him, This continued until Marimuthu’s 
death, about 1934, and thereafter, until 1937, his brother, Rathnaswami signed 
similar promissory notes. In the assessments for income-tax, in respect of some of 
the assessees, as will appear hereafter more particularly, the interest upon Mari- 
muthu’s debt, was included amongst other items under section 12 of the Indian 
Income-tax Act and tax thereon was paid although, in some instances and to some 
extent, it had not actually been received. 


In 1937, the amount due from Marimuthu, or rather from his successors, 
including Rathnaswami was Rs. 1,66,000. That indebtedness was reduced to 
the sum of Rs. 1 lakh by means of payments totalling Rs. 66,000 by way of sales 
of property and shares belonging to Marimuthu and a cash payment of Rs. 5,000. 
On September 24, 1937, a feed of mortgage was executed by Marimuthu’s bro- . 
ther and other legal representatives or successors in favour of the five brothers 
to secure payment of that sum of Rs. 1 lakh at 6 cent. per annum. Thereafter, 
until 1940, the brothers’ accounts were each debited with Rs. 20,000 but with no 
interest. In 1941 the mortgagors threatened to cry in aid the provisions of the 
Madras Agriculturists’ Relief Act and claimed that, by virtue of those provisions, 
the actual indebtedness was much less or was non-existent. On April 1, 1941, 
the total outstanding of Rs. 1 Jakh—Rs. 20,000 in respect of each brother—was 
settled at a sum of Rs. 50,000 and in each account Rs. 10,000 was credited 
and the balance of Rs. 10,000 was written off. It is the sum written off, that the 
assessees claimed should be allowed as a bad debt in the income-tax assessment 
and which was allowed by the Tribunal. 


It is accepted that Marimuthu’s debt was rightly considered as good in 1930, 
when the partition took place and when each separated brother took a one-fifth 
portion upon the dissolution of the subsequent partnership at the end of 1930 and 
also, that the debt remained good until the legal representatives or successors of the 
debtor threatened in 1941, to rely upon the provisions of the Madras Agriculturists’ 
Relief Act. Further, it is not questioned, that the acceptance of Rs. 50,000 in full 
satisfaction of the aero debts amounting to Rs. 1,00,000 and that the 
writing off of Rs. 10,000 by each brother were correct and that the indebtedness 
was bad to that extent. 


IT] COMMISSIONER OF INCOME-TAX, MADRAS 0. DHARMARAJA NADAR. 91 


Referred Cases Nos. 19, 23 and 27 respectively relate to the assessment of :— 
Dharmaraja (son of Dhanushkodi, now deceased), it being convenient to 
treat Dhanushkodi as the assessee ; Mathalai, who was a partner of his brother 
Rajakani jand Kandaswami, a partner of his brother Sankaralinga. The Tribunal 
held that the sum of Rs. 1,24,000 was a debt due to the joint family business and of 
the partnership between all the brothers, which existed for a few months in 1930, 
and it was an asset of each business. It was also held that :—(a) Dhanushkodi 
brought his debt into his coffee and cardamom business, he dealt with the debtor as 
a customer and the debt became part and parcel of the trading assets of the business 
and any loss in the trade was an allowable deduction ; (b) Mathalai, in partnership 
with Rajakani, conducted a coffee and cardamom business ; in addition he carried 
on a money-lending business and the debt of Rs. 24,800 formed part of the floating 
assets of that business ; (c) as regards Kandaswami, who was in partnership with 
Sankaralinga, he was assessed upto 1934-35 on income from money-lending and, 
Jater, interest, if any, on Marimuthu’s debt was assessed under section 12, the sum 
of Rs. 10,000 was a part of the amount on which tax had been paid as interest accrued 
for which Kandaswami was not entitled at the respective times of such accrual and, 
as the amount given up was interest over-collected, it was not any part of the 
capital due and he was entitled to have that sum deducted. In each of the 
Referred Cases the sum of Rs. 10,000 was allowed against the profits of the 
year as a bad debt and deductible as such from the total income for the year. 


As to Referred Case No. 19.—When Dhanushkodi started his coffee and 
cardamom business in 1930, as stated previously, his one-fifth portion of the 
debt of Rs. 1,24,000 was credited as an asset in his business accounts, for 
which Marimuthu signed -a promissory note for Rs. 24,800 payable on demand 
and, whereby that amount became a debt due to Dhanushkodi. By August, 
1934, probably it was earlier, the amounts credited in the accounts for goods 
supplied by Marimuthu to Dhanushkodi exceeded the amount of the debt 
and interest. The accounts were kept on a mercantile basis. Whilst advances. 
were made to Marimuthu nevertheless, the sums credited in respect of goods sup- 
plied can be treated as payments by him and such payments can be, and they are 
appropriated by Dhanushkodi towards the earliest debts, in the absence of any 
appropriation by his debtor. By August, 1934, at the latest, the aggregate 
of the sums credited to Marimuthu was more than sufficient to liquidate the debt 
of Rs. 24,800 and interest. Thereafter, any sums reflected by the accounts, due to 
Dhanushkodi were solely in respect, and arose out, of business transactions with 
Marimuthu and, after 1934, with his legal representatives or successors ; they 
increased or decreased, from time to time, according to payments made and goods 
supplied in the ordinary course of business. ‘Those were trading debts and, in 
1937, they aggregated over Rs. 30,000. In that year payments were made by 
crediting the prices of, or proceeds from, sales of land and shares, and by cash, 
resulting in a reduction of the indebtedness to Rs. 20,000. In 1941, Rs. 10,000 
was accepted in full discharge, leaving a sum of Rs. 10,000, which was written off. 
That transaction of complete liquidation of the indebtedness is not challenged as 
being incorrect ; it resulted in the balance of Rs. 10,000 being irrecoverable. That 
amount was, in my view, a bad debt of the trading business and the order of the 
Appellate Tribunal for its deduction, as such, from the amount of the profits 
for the year, was correct. 


As to Referred Case No. 23.—Throughout the period from 1930 to 1941 
Mathalai carried on a money-lending business, in addition to his partnership 
business. with Rajakani in coffee and cardamom; the profits derived from 
money-lending were returned and assessed under section 10 as business 
profits and they included, until 1937, interest due from Marimuthu on his 
debt of Rs. 24,800; after 1937, interest was not charged against him. The 
promissory note executed by Marimuthu in 1930, constituted him as Mathalai’s 
debtor for Rs. 24,800. That sum was incorporated as stock in the money- 
lending business. Mr. Rama Rao Sahib, for the Commissioner, conceded 
that, 1f in 1930 Marimuthu became Mathalai’s debtor for the above sum of 
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Rs, 24,800, and, since Mathalai has throughout carried on a money-lending business, 
the sum of Rs. 10,000 was a bad debt of the business and deductible from the 
amount of the profit, for the year. It is beyond doubt that Marimuthu became 
‘Mathalai’s debtor and from 1930 to 1941 the latter carried on a mohey-lending 
business. It follows that the sum of Rs. 10,000 is allowable as a bad debt. 


As to Referred Case No. 27.—As in the other two cases, and in the same way, 
Marimuthu became Kandaswami’s debtor for Rs. 24,800. Any money-lending 
business carried on by Kandaswami, which could have been only to a limited 
extent, was terminated by 1933 ; in respect of that year, the year of assessment was 
1934-35 an assessment last included profit from money-lending. In the assessments 
of subsequent years there was no item under section 10, of income, profits or 
gains from money-lending, but under the heading “other sources” section 12 
income from Marimuthu’s debt, when it was assessed, is included with interest 
on investments. It is manifest that in these assessments, undoubtedly made upon 
the assessee’s income-tax returns, the debt due from Marimuthu was treated as 
an investment of capital and not as a business or trading asset. 


Mr. Subbaraya Aiyar, for the assessee, contended that, whilst the several 
allowances, by way of deduction, contained in clauses (i) to (xv) of sub-section (2) 
of section 10 are not included in section 12, save to the limited extent as specified 
therein, nevertheless the principles of those allowances are applicable to the latter 
section. Section 12 relates to income, profits and gains from other sources not 
included under, inter alia, section 10, business. In support of this contention reference 
was made to the decision of the Judicial Committee in Commissioner of Income-tax, 
Central Provinces v. Sir S. M. Chitnavis!, which was pronounced before the clauses 
in sub-section (2) formed part of the section 10. At pages 296 and 297 of the 
judgment it was observed by their Lordships that : 

“ Although the Act nowhere in terms authorises the deduction of bad debts of a business, such a 

deduction is necessarily allowable. What are chargeable to income-tax in respect of a business are 
the profits and gains of a year ; and in assessing the amounts of the profits and gains of a year, account 
must necessarily be taken of all losses incurred............... =. 
Emphasis must be placed upon the word ““ business ” and the effect of the obser- 
vations of the Board is restricted to bad debts in that connection which, alone, are 
deductible. The loss of income or of capital or acceptance of a smaller sum in 
settlement of a larger amount, e.g., of mortgage interest, when arising from invest- 
ments, and not in connection with business assets, is not a bad debt falling within 
clause (xi) of sub-section (2) of section ro. 


Mr. Subbaraya Aiyar also placed reliance upon the method of accounting 
being on a mercantile basis, as an argument in favour of the deduction of Rs. 10,000, 
the sum written off against Marimuthu’s indebtedness. I am unable to see that, 
because an owner of investments keeps his accounts on that basis, it can either 
make his ownership a business or affect, in any way, a loss arising from the extinc- 
tion or depreciation of investment capital or income. 


> As pointed out, some of the clauses in sub-section (2) of section 10 are incorpora- 
ted in section 12 but clause (xi) is not one of them. Had it been the intention of the 
Legislature that a loss, by way of a bad debt, in respect of an item of income falling 
within section 12, should be deductible, then clause (xi) would have been one of 
the incorporated clauses. The debt due from Marimuthu was clearly converted, 
if it was not already, into a capital asset and it was not a trading asset or part of 
the stock in trade of the business at the time when the balance of the indebtedness 
of Rs. 20,000 was extinguished by a payment of Rs. 10,000. The sum of Rs. 10,000 
which was written off, was not a bad debt of a business and was not deductible 
from the profit of the year. 


Mr. Rama Rao Sahib sought to place reliance upon the joining of the five 
brothers in one mortgage deed and aggregating the amount of their debts, each 





1. (1932) 63 M.L.J. 361 : L.R. 59 I.A. 290 (P.G). 


In ' | NARASINGAMUTHU CHETTIAR, In re. 93 


-of Rs. -20,000 into a total of Rs. 1,00,000 as extinguishing. the separate liability 
to each brother and creating a new entire debt to all of them. The creation of the 
mortgage deed, in the form which it took, was merely one of convenience but, 
thereafter, each brother continued the separate indebtedness of Marimuthu in his 
books for the amount due to him. There is no significance or inference arising 
from the creation of the mortgage. 


In my jopinion the answer to the question in Referred Cases Nos. 19 and 23 
should be a the affirmative and to the question in Referred Case No..27 the answer 
should be in the negative. The respective assessees are entitled to their costs in 
the first two Referred Cases and the Commissioner in the third Referred Case, 
Rs. 250 in each instance. ` i 


Yahya Ali, J.—I agree. l 


i Ref. Cases Nos. 19 and 23 answered in favour of assessee. 
B.V.V. Ref. Case No. 27 answered against assesses. 


IN, THE HIGH COURT OF JUDICATURE AT MADRAS. | 
! Present :—Mr. Justice Govinpa MENon. i 


t 


Narasingamuthu Chettiar .. Petitioner in both (Accused)*. 


Madras General Sales Tax Act (IX of 1939), section 15 (a) and (c) and Madras General Sales Tax 
- (Turnover and Assessment) Rules, 1939, rule 11 (1)—Proceedings under the Act in Criminal Court for failure 

to conform to thé rules—Nature of—Onus of proof. 

When a Criminal Court is approached by the revenue, local or public authorities for the enforce 
ment of a penalty under a statute for the non-payment of a tax or tithe, the proceedings are no 
purely of a criminal nature but are i criminal. In such cases though it is incumbent upon th 
prosecution to prove affirmatively that the offence is committed, it would be sufficient to shift the 
onus to the assessee, if prima facie proof of the liability of such assessee has been furnished by the 
prosecution. , 

A person who was prosecuted for failure to submit the “A” return as required by rule 11 (1) 
of the Madras General Sales Tax (Turnover and Assessment) Rules, 1939, an offence punishable 
under section |15 (a) and (6) of the Madras General Sales Tax Act, pleaded in defence that he was 
merely a broker and not a “ dealer”. i 

Held : In such a case the question of the burden of proof is a matter of importance. The 
proceedings under the provisions of the Act for the non-compliance with the provisions of the 
statute by persons liable to conform to such rules are not entirely criminal and when the prose- 
cution proves|prima facie that the net turnover of the assessee is nd the amount prescribed, the 
burden of proving that it is incorrect is shifted to the accused. Further, the fact of proving the 
exact amount' of the turnover is under section 105 of the Evidence Act a matter which is Pa a 
within the knowledge of the accused. 


In the circumstances, as the accused had been shown to have acted as a “ dealer ” in some cases 
and had not rebutted the prima facie evidence that his net turnover was over Rs. 10,000 he was bound 
under the rules to submit the “A” return and his failure made him liable to be proceeded against 
under the Act.as a defaulter. 

| . 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying that the High Court will be iy eased to revise the order of the Court of 
ession, Tinnevelly, dated rath day of July, 1946, and passed in C. A. No. 65 of 

1946 (Sales Case No. 7 of 1946 on the file of the Court of the Joint Magistrate, 
Tuticorin). 

R. Ramamurtht Ayyar for Petitioner. 

The Special Public Prosecutor (V. K. Thiruvenkatachan and S. Rajagopalan 

for the Public Prosecutor V. L. Ethiraj) on behalf of the Crown. 


The Court made the following ; 
OrpER.—The petitioner in these revision petitions, who is the same, was 


prosecuted in the Court of the Joint Magistrate of Tuticorin for failure to submit 
the “ A” return, as required by rule 11 (1) of the Madras General Sales Tax 





* Crl. R.G. Nos. 1215 of 1946 and 1021 of 1947. 8th April, 1948. 
(Crl, R.P. Nos. 1161 of 1946 and g18 of 1947). 
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(Turnover and Assessment) Rules, 1939, an offence punishable under section 15 (a) 
and (c) of the Madras General Sales ax Act. The proceedings before the joint 
Magistrate were summary in nature and except for a tabulated statement no 
judgment or a reasoned order was pronounced. The petitioner was convicted 
of the offence complained of and sentenced to pay a fine of Rs. 200, or in default 
to suffer simple imprisonment for a period of six months. Against this conviction 
and sentence, Crl. Appeal No. 65 of 1946 was filed by him before the Sessions Judge 
of ‘Tinnevelly and the learned Judge holding that under section 414, Criminal 
Procedure Code, no appeal lay from the conviction and sentence of a First Class 
Magistrate exercising summary powers, rejected the appeal. Against that order 
of rejection, the petitioner filed Criminal Revision Case No. 1215 of 1946 which 
came before me on 22nd September, 1947. As the petitioner sought to revise 
the order of rejection of the appeal by the learned Sessions Judge, which order 
was perfectly correct, he had perforce to file Criminal Revision Case No. 1021 
of 194.7, to revise the order of the Joint Magistrate itself under sections 435 and 439 
of the Criminal Procedure Code. On both these revisions I passed an order on 
the 22nd. September, 1947, directing the Sub-Divisional Magistrate of Tuticorin 
to record evidence and submit the same to this Court on the various points referred 
to in that order in extenso which was in the following terms : 


“ The question for decision has narrowed down after hearing the arguments to the simple point 
as to whether the accused is a person who brings together the sellerand the purchaser acting asa 
broker without having any dominion or right over the goods sold. According to the petitioner all 
that he does is to bring together the owners of the goods and the intending purchasers and receive 
a percentage of price of the goods as commission ; he does not handle the goods himself, nor can 
he direct the delivery of possession to the purchasers. It is conceded by the learned Special Public 
Prosecutor that if these are the only facts, then the accused may not bea dealer as defined in the 
Madras General Sales Tax Act. But, on the other hand according to him, the accused is a person 
who effects a sale of the goods as the word “sale” is defined in section 2, clause (h). Unfortu- 
nately during the progress of the trial which was summary in the Court of First Instance the parties 
did not seem to have concentrated their attention on the real facts which ought to have been 
proved ; and, therefore, I think that the provisions of section 428 of the Code of Criminal Procedure 
should be availed ofin this revision. It is necessary in the interests of justice that fresh evidence 
should be taken as to :— 

Firstly : The nature of the transactions entered into by the petitioner and the way in which 
he earns his commission, viz., is he only a person who brings the seller and the purchaser together 
without in any way concerning himself with the details of the transaction, the delivery of the goods, 
the prices and various other things? Secondly : Has he got any dominion over the goods or is his 
direction or order necessary for the purchaser to get possession of the goods purchased by him? and 
Thirdly : What exactly is the role played by the owners of the goods ; do they hand over possession 
to the accused so that he might find out purchasers, fix the prices with such purchasers, nogotiate 
with them, and finally sell the goods, receive the payment and after deducting his commission pay 
only the balance amount to the owners. These are questions which have to be clarified. The Sub- 
Divisional Magistrate of ‘Tuticorin will record evidence let in by the prosecution as well as by the 
defence and submit the evidence to this Court before the g1st October, 1947. The Criminal Revision 
Cases will be posted after the fresh evidence is received. All the other questions raised by Mr. Rama- 
murthi Atyar and the Special Public Prosecutor will be reserved.” 


Accordingly on the side of the prosecution five witnesses were examined and 
the recorded evidence taken before the Sub-Divisional Magistrate, Tirunelveli, 
has been submitted to this Court. Lengthy arguments have been addressed to me 
both by Mr. Ramamurthy Aiyar for the petitioner and by Mr. V. K. T. Chari, 
the learned Special Public Prosecutor on behalf of the Crown. 


On these materials the point for decision is whether the petitioner is a “ dealer ” 
as defined in section 2 (b) of the Madras General Sales Act, 1939, his contention 
being that he is a person who brings together the seller and the purchaser acting 
as a broker without any dominion or right over the goods sold. The role played 
by him is only to bring together the vendor and the vendee and receive a percentage 
of the price of the goods sold as commission for his labours ; there is no handling 
of the goods by him nor does he deliver possession of the same to the purchaser. 
On the other hand the contention on behalf of the Crown is that it is the petitioner 
who effects the sales and thereby carries on the business of selling the goods. The 
exact position has not been very much clarified even after the examination of the 
witnesses as a result of the order of this Court. 
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P. W. 1, a dealer in onions and dried chillies deposes that he used to send 
commodities' to Tirunelveli or Turicorin for sale there in the name of the petitioner 
accompanied by himself or his men usually. On other occasions the goods were 
being sent to the petitioner without anyone following it. According to this witness, 
when nobody accompanied the transport of the goods to the town for sale, the 
responsibility of receiving and storing the goods was on the petitioner who was also 
responsible for finding out the correct market value and effect sales. In such 
cases the owner of the goods would not even know the names or identity of the 
purchasers ;, and the petitioner, after the transactions were effected, was bound 
to render accounts to the owner of the goods by chitta submitted by him to such 
owner. Exhibit P.7 series, eight in number, were such chittas produced in Court. 
These were ‘transactions entered into by the petitioner independently regarding 
the goods sent by P. W. 1. P. W. 2 is a similar producer of onions and chillies, 
belonging to Surandai, who sells his goods in Tuticorin and Tirunelveli through 
the petitioner. In essential details his evidence resembles that of the previous 
witness and the substance of it is that when goods were sent to the petitioner he 
himself found the purchasers, effected the sales and sent the chittas to the owner. 
P. W. 3 is an accountant of a merchant in Tuticorin who purchased the goods of 
P. Ws. 1 and 2 and P. W. 4 is an accountant of one R. S. V. Nallasivan Pillai, a 
dealer in onions, chillies, etc., in Tuticorin and an exporter to Golombo. According 
to him, Nallasivan Pillai used to purchase the goods from the petitioner, when 
Nallasivan would stipulate and settle the price with the petitioner himself; and 
on such occasions, when the petitioner alone came to dispose of the commodity 
the purchaser would not know who the owner of the goods was, the price also being 
paid to the petitioner himself. He further deposed that Nallasivan Pillai did 
not correspond or find out who the real owners of the goods were. To all intents 
and purposes, the petitioner was taken to be the seller of the goods. ‘The evidence 
of P. W. 5 is merely formal indicating that the petitioner used to store his articles 
in a building owned by one Philip Machado, whose agent the witness was. 


It is clear from the evidence outlined above, that the petitioner on various 
occasions acted as if he alone was selling the goods. There were other occasions 
when he accompanied the owners of goods to intending purchasers and acted 
only as a broker. From the documentary evidence it is not possible to find out 
what exactly the turnover was or the aggregate amount for which the goods were 
sold by the petitioner when he was playing the role of a seller. Ex. P.7 series and 
Ex. P.8 together show that a sum of Rs. 9,429 is the turnover regarding those 
chittas alone. Neither the petitioner’s counsel nor the learned Special Public 
Prosecutor has been able to ascertain exactly the turnover contained in pages 50 
and 88 of Ex. P.g. Unless it is proved that the dealer has an annual turnover of 
over Rs. 10,000 there is no obligation cast upon him to submit the return or to 
pay the sales tax. 


Such being the case, the burden of proof has become a matter of importance. 
According to the petitioner’s counsel as the proceedings before the lower Court 
were criminal in nature and governed by the Criminal Procedure Code the com- 
plaining authority should affirmatively prove beyond reasonable doubt that the 
petitioner was a dealer liable to submit a return as he had a net turnover of not 
less than RsJ 10,000 in the year of taxation ; and therefore no duty is cast upon him 
to show what his turnover is. In effect the gar comes to this; that the 
assessing authority has to prove affirmatively the net turnover of the assessee. 
There are provisions in the Act and Rules by which the Commercial Tax authorities 
are enabled to inspect the books of a dealer and thereby ascertain the exact amount 
ofthe turnover. Either resorting to that method or by giving independent evidence, 
the prosecution, according to the petitioner’s argument, should prove the net 
turnover to:the satisfaction of the Court. What is contended for on behalf o: 
the taxing authority is that under section 105 of the Indian Evidence Act, the 
assessee should prove the exact amount of his turnover because that isa matter 
peculiarly within the knowledge of the assessee ; in this case the officers of 
the Commercial Tax Department have, by the proceedings contemplated by the 
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Act and rules to ascertain and fix the net turnover under rule 11 (3) and (4) of the 
Madras General Sa.es Tax (Turnover and Assessment) Rules, 1939, let in evidence 
about such ascertainment or fixation, and thereafter it is incumbent upon the 
assessee, if he disputes the amount of the turnover, as alleged by the prosecution 
to prove the incorrectness,of it by the production of his accounts and through 
witnesses. Otherwise, the learned Special’ Public Prosecutor argues, a very onerous 
and impossible task is assigned to the prosecution to prove a thing which is peculiarly 
within the knowledge of the other party. 


Whether proceedings under the provisions of the General Sales Tax Act for 
the recovery of the penalties for non-compliance with the provisions of the statute 
by the assessees or persons liable to conform to such rules are purely criminal in 
nature necessitating the application of the provisions of the Criminal Procedure 
Code and the rules of evidence such as proof beyond reasonable doubt incumbent 
on the prosecution, the giving of a benefit of doubt to the accused, etc., have to bé 
determined in order that a satisfactory conclusion can be arrived at in this case: 
In Public Prosecutor v. Chakka Kondappat, my learned brother. Yahya Ali, J., in 
dealing with a prosecution under section 228 and schedule IV, rule 31 of the Madras 
Local Boards Act, after an exhaustive discussion and survey of various authorities 
has laid down that where a person is prosecuted for non-payment of profession 
tax due to a District Board he is entitled to question the legality of the assessment 
even though he had failed to appeal against it at the proper time thereby allowing 
the assessment to become final. When such legality or quantum of the assessment 
is objected to, it is for the prosecution to prove affirmatively that the assessee is 
lawfully bound to pay the tax. My learned brother did not agree with the con- 
tention put forward on behalf of the Crown that the finality reached in the taxation 
by the revenue authorities under the particular statute is ultimate and that in 

roceedings in a civil or criminal Court the same cannot be questioned, thereby 
indicating his view that it is the duty of the prosecution to prove by sufficient 
evidence to the satisfaction of the Court that the person proceeded against is bound 
to pay the tax. The earlier cases relating to similar taxation powers under the 
City Municipal Act, District Municipalities Act and the Local Boards Act, were 
considered and discussed in extenso in the decision just mentioned and in particular 
reference has been made to a judgment of Pandrang Row and Venkataramana 
Rao, JJ., in Ramaswami Atyangar v. Sivakasi Municipality? ‘The observations of 
Venkataramana Rao, J., in that case are pertinent to the circumstances attendant 
in the present case. At page 276 the learned Judge observes as follows :— 

“ Ordinarily where a person is prosecuted for any criminal offence it is incumbent upon the 

ecution to affirmatively prove that an offence has been committed and if prima facte proof has 
n let in by the prosecution, it is open to the accused to plead and prove that he has not committed 
any offence.” 

I would emphasise the word ““ Prima facie proof” in contra-distinction with 
“ proof beyond reasonable doubt.” The standard of proof required from the 
prosecution in offences under the Indian Penal Code or other enactments of a 
similar kind is a rigid and a rigorous one quite distinct from what is ordinarily 
expected from a plaintiff in a civil action where the burden of proof is on the plaintiff. 
Questions like “ reasonable doubt ?? cannot occur in civil actions. It seems to me 
therefore that in Ramaswami Atyangar v. Sivakasi Municipality, the learned Judges 
did not intend to lay down that in prosecutions launched for the recovery of taxes, 
tithes, and other similar amounts due to the State or public bodies, there should - 
be the same rigidity and rigour in the matter of onus of proof on the prosecution 
as in the case of an offence under the Indian Penal Code. Adverting to and 
interpreting the decision in Ramaswamt Atyangar v. Sivakasi Municipality?, Kuppu- 
swami Aiyar, J., in Public Prosecutor v. Khadar Khan*®, held that in a prosecution 
for an offence under section 15 (b) of the Madras General Sales Tax Act, the burden 
is upon the prosecution to establish affirmatively that the accused was liable to © 
pay the tax and that he failed to pay the same and if the prosecution has not proved 
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it satisfactorily, the Magistrate will be justified in acquitting the accused. On 
the facts of that case the learned Judge came to the conclusion that except the 
Assistant Commercial Tax Officer who deposed about the liability of the accused 
to pay the tax, there was no other evidence before the Court. But the learned 
Judge did not refer to the passage in Ramaswami Aiyangar v. Sivakasi Municipality}, 
where Venkataramana Rao, J., refers to the matter of prima facie proof in cases 
like the one in question there. Probably Kuppuswami Ayyar, J., was not satisfied 
that the evidence of the Assistant Commercial Tax Officer was prima facie proof 
of the prosecution case. The principle of law deducible from these decisions and 
especially from Ramaswami Aiyangar v. Sivakasi Municipality1, is that though in such 
quast criminal cases it is incumbent upon the prosecution to prove affirmatively 
that the offence has been committed, it would be sufficient to shift the onus to the 
assessee, if prima facie proof of the liability of such assessee has been furnished by 
the prosecution. 


A reference to certain observations in Halsbury’s Laws of England, Hailsham 
Edition, (second edition), vol. XXVIII, page 439, may be useful. The nature of 
such proceedings discussed therein is instructive in deciding this question. In 
paragraph 947 occurs the following passage :— 


“ Proceedings for the recovery of fines cannot be strictly classified as either civil or criminal ; 
they are in form civil and the fine is recovered as a debt due to the Crown, but the liability is incurred 
as the punishment for an offence. The common law rules as to criminal liability are therefore in- 
applicable, and a master is liable for fines incurred through the acts of his servants if his knowledge 
or authority can be inferred, but the measure of his liability is apparently not, as in the case of certain 
acts prohibited by statute, so absolute as to prevent his proving non-complicity.” 


In Attorney-General v. Radloff*, Martin, B., in an illuminating passage, if I may say 
so with great respect, considers the nature of such proceedings. That was a case 
where an information was filed by the Attorney-General for the recovery of penalties 
for smuggling tobacco under sections 46 and 82 of 8 and 9, Victoria, Chapter 87, 
and the aon was whether the person against whom the information was filed 
was entitled to give evidence on oath on his behalf as a witness. Alike the law 
prevalent in India at present, the common law of England at that time was that 
an accused person was prevented from giving evidence on oath, though that state 
of the law was altered towards the end of the last century in England. The trial 
Court disallowed the accused’s request for examining himself on oath and on that 
point, on a new trial application, the question had to be considered whether the 
ae were of a civil or criminal nature. Section 82 of the Statute (8 and g 

ict., G. 87) enacted that the penalties sought to be recovered by that statute were 
recoverable by action of debt, bill, plaint, or information in the name of the Attorney- 
General, or of some other officer or officers of Customs, or by information before 
two justices of the peace and they were therefore recoverable on a summary con- 
viction. On this, the argument before the Court of Exchequer was that the pro- 
ceedings were criminal in nature where the defendant was charged with an offence 
punishable on summary conviction and therefore he could not give evidence on 
oath. The Court was equally divided in opinion. Martin, B., came to the con. 
clusion that such proceedings.are not criminal in nature in the following words. 


“ But it was argued that this is a criminal proceeding, wherein the defendant is charged with 
an offence punishable on summary conviction ; and we are all agreed that the only question is, whe- 
ther the information in the present case is a criminal proceeding within the true meaning of the 
grd section. ' I think it isnot. There are many crimes, properly so called, which are liable to be 
punished on summary conviction. But there are a vast number of acts which in no sense are crimes, 
which are also so punishable; such, for instance, as meen: open public houses after certain hours and 
a variety of breaches of police regulations which will readily occur to the mind of anyone. The bring- 
ing tobacco into this kingdom is of itself a perfectly innocent act ; but the requirement of the public 
revenue, which induce the Legislature to impose a very high duty upon the article, probably render 
it matter of necessity that the bringing it into the kingdom without payment of the duty should be 
subjected to a penalty. But this cannot affect or alter the intrinsic and essential nature of the act 
itself and it seems to me that it cannot be denominated a ‘crime’ according to the ordinary and 
common usage of language and the understanding of mankind. The proper meaning of ‘ crime 
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is an indictable offence. The question has freugently arisen, whether an information at the suit of the 
Attorney-General for penalties for smuggling is a criminal proceeding. I believe it has invariably 
been considered not to be so.” 


These observations have been referred to with „approval in Attorney-General v. 
Bradlaugh? by the Court of Appeal. Brett, M.R., observes as follows at page 688 : 


“Now comes the question whether an information by the Attorney-General on the revenue 
side of the Court of Exchequer is or is not a criminal proceeding in any sense. In order to answer 
this question, we must consider A General v. Radlof 4, It isnot binding on this Court ; 
it is a case in the Court of Exchequer, and we are bound to exercise our own judgments upon 
it. It isa casein which the Judges were ss aa divided in opinion, and therefore ıt could not 
bind any Court, but certainly could not bind this Court. Two of the judges were of opinion 
that ess there was something very peculiar in the Act of Parliament, such as that in terms 
enacted that it wasto be a criminal matter, the proceeding on the revenue side of the Court 
of Exchequer for the recovery of a penalty in the name of the Attorney-General was nota 
criminal proceeding. The other two were of opinion that it was. I will not go into the 
reasons ; the reasons were given by eminent Judges on both sides, but, to my mind, if I had been a 
member of the Court at that time, I should have seen no answer to the reasoning of Martin, B., in 
that case, and I should have been of opinion in that case that an information for a penalty on the 
revenue side of the Court of Exchequer could not at any time, unless there were special and clear 
words in an Act of Parliament saying it was so, be considered as a criminal proceeding.” 


It seems to me that when a criminal Court is approached by the revenue, local 
or public authorities for the enforcement of a penalty for non-payment of a tax 
or tithe the proceedings are not purely of a criminal nature but are quasi criminal. 
Even in the Criminal Procedure Code, there are provisions of a quasi criminal 
nature, for example, disputes regarding immoveable property dealt with by section 
145 and the subsequent sections. Chapter XXXVI of the Code dealing with the 
maintenance of wives and children is one such where the proceedings cannot be 
said to be purely criminal. In such cases, the counter-petitioner is entitled to 
give evidence and that makes it clear that proceedings under section 488 of the 
Criminal Procedure Code cannot be termed as purely criminal proceedings. Further 
illustration on this aspect of the question can be got from certain provisions of the 
General Sales Tax Act itself. Section 10 of the Act provides for the recovery of 
the tax as if it were an arrear of land revenue and section 16 provides for com- 
position of the offence where the offence consists of failure to pay the tax, or the 
evasion of any tax recoverable under the Act. To my mind all these are cir- 
circumstances which indicate that such proceedings are not entirely criminal. 


As stated already counsel on either side have not been able to analyse and 
present before the Court the exact amount received by the petitioner as remune- 
ration for acting as an agent, t.e., bringing together the purchaser and the seller 
and assisting in the disposal of the goods, without any kind of dominion, right or 
control over the goods dealt with but only acting as a medium to bring about an 
agreement between the two ee and earn a commission for selling the goods 
owned by others without disclosing or letting know that the ownership of the goods 
was in a third party. The learned Special Public Prosecutor has rightly conceded 
that if by “ Agency ” is understood the action for bringing together the two parties 
and thereby getting some remuneration for the service rendered, a person who does 
that will not be a “ dealer ” as defined in the Act. But where even though the 
ownership in the articles did not vest in such a person, he purported to have posses- 
sion of the same and transferred such possession to the purchaser for consideration 
which the purchaser pays only on the basis that the seller was the owner himself, 
in such cases the transaction will be the selling of goods and the person who effects 
the same is a dealer. On the facts of this case, it is not necessary to consider the 
applicability or the correctness of the recent decision of Chandrasekhara Atyar, J., 
in Criminal Appeal No. 131 of 1947, because according to the evidence of P.Ws. 1 
and 2, when the articles are sent to the petitioner without anyone on behalf of the 
owner accompanying the transport, the petitioner has full dominion and possession 
over them and fixes the price himself before they are sold to the customers. Such 
transactions are those evidenced by Ex. P. 7 series and P. 8. So far as these trans- 
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actions are concerned the petitioner is a “ dealer ” within the meaning of the term 
as defined in the Act. But the real difficulty arises from the fact that apart from 
Ex. P. 7 series and P. 8 under which the turnover comes only to Rs. 9,429; the other 
evidence in the case has not been sufficiently analysed to prove that the turnover 
amounts to Rs. 10,000 or more. It is possible that if the transactions contained in 
Ex. P. 9 are properly analysed and separated the turnover might exceed Rs. 10,000. 
That task has not been attempted by either of the parties, though I would add that 
under section 105 of the Evidence Act the matter is one which is peculiarly within 
the knowledge of the assessee. By Ex. P. 1 the prosecution has proved prima facie 
that the turnover of the assessee was Rs. 57,809. Evidently this sum was arrived 
by the Commercial Tax authorities after examining the account books of the assessee. 
In the cirdumstances of the case I would hold that Ex. P. 1, P. 7 series and P. 8 are 
prima facis proof of the turnover and the burden is thereafter shifted to the assessee 
to prove the incorrectness of this account. Moreover under rule 14 (4) of the Turn- 
over and Assessment Rules, the Commercial Tax Officer is empowered to fix the 
tax to the best of his judgment if the conditions mentioned in the clause have been 
complied with. On the evidence now let in, of such fixation, it is difficult to say 
that there is no prima facie proof of the amount of net turnover being below Rs.10,000. 
Rule 6 (2) of the Madras General Sales Tax (Turnover and Assessment) Rules, 
1939, provides that a dealer carrying on business should submit a return for any 
particular year if the net turnover for the year is not less than Rs. 10,000. As 
the petitioner has not rebutted the prima Jacie evidence that his net turnover is 
more than Rs. 10,000 he is bound me the rules to submit the ‘A’ return ; and 


the failure to do so makes him him liable to be proceeded against under the act 
as a defaulter. 


In the circumstances of the case, considering the difficulty of ascertaining the 


net turnover I would, since the petitioner has already paid the tax, reduce the 
fine to Rs. 50 or S.I. for 2 weeks. 


Otherwise these petitions are dismissed. 
V.S. ——— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. Justice HAPPELL. 


Arjuna Goundan and others .. Appsllants* 


D. 
Jayakeerthi Nainar and others .. Respondents. 

Parties—Suat between villagers of different villages regarding right to taks water from an irrigation channel 
—Govsrnment paramount owner of the channel—Government necessary party to the suit. 

Where a suit between villagers of two different vi es is in regard to a disputed right to take 
water from an irrigation channel and the Ga a NE the paramount owner of channel 
in whom the entire right to it vests and have passed orders adverse to the 
their right, the Government is a necessary party to such a suit. 


Appeal against the order of the Court of the Subordinate Judge, Vellore, 


dated 16th November, 1946, and made in A.S. No. 14 of 1946 (O.S. No. 145 of 
1943, District Munsiff Court, Arni.) 


V. V. Raghavan for Appellants. 

T. K. Sundarachari for Respondents. 

The Court delivered the following 

Jupcment.—The ippeHants were the plaintiffs in O.S. No. 1 


plaintiffs in regard to 


representative capacity on behalf of the villagers of Uttur for declaration that they 


point from a supply 
channel before it reached the tank which it supplied and which belonged to the 


*A. A. O, No. 75 of 1947. 19th March, 1948, 
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villagers of Othalavadi. The learned Principal District Munsiff of Arni decreed 
the suit but on ap the Subordinate Judge of Vellore set aside the decree and 
remanded the suit for the Government to be brought on record as a party defendant. 
It is not disputed that the Government is the paramount owner of the channel 
in question in the suit and that the entire right to it vests in the Government. That 
being so, the learned Subordinate Judge was of the opinion that there could be no 
complete and effective adjudication in the absence of the Government since any 
declaration given or injunction granted in favour of the plaintiffs could be rendered 
inoperative if the Government refused to carry it out. 


It is argued for the appellants that the Government was not a necessary party 
to the suit as no remedy was sought against it and, that being so, it was open to the 
plaintiffs to make the Government a party or not as they thought fit. In support 
of this contention the learned Counsel for the appellants cited several decisions 
but in my opinion they do not really assist him. In Basavana Gowd v. Narayana 
Reddi}, it was no doubt held that the Secretary of State was not a necessary party 
although the Government was the owner of the irrigation channel in question in 
the suit. In that case, however, the Secretary of State had in the first instance 
been made a party and he did not contest the suit, praying only that the paramount 
right of the Government to do everything necessary in the general interests of the 
distribution of water might be recognised in the decree. It is true that Wallace, J., 
gives as a reason for striking the Secretary of State out of the suit that no relief 
was sought for against him, but at the same time the principal reason seems to have 
been that the Secretary of State raised no contest and that to keep him on record 
would merely have complicated the decree by recitals with regard to the rights of 
the Secretary of State. Mahanakali Lakshmiah v. Karnam Narayanappa*® again does 
not help the appellants. In that case the Secretary of State was the owner of the 
channel and it was observed that the Court would not be justified in granting a 
declaratory decree which was discretionary in his absence. In the present case 
the Government is not only the owner of the channel but by an order dated the 7th 
of March, 1920, issued by the Government it was plainly stated that the appellants 
had no right to take water before the channel reached the Othalavadi villagers’ 
tank and that if they had any objection to the ruling they were at liberty to file 
a suit. The position of the Government is therefore clear. They are the owners 
of the channel and they have informed the appellants that they have no right to 
divert water from it before it reaches the supply tank. This distinguishes the case from 
unreported decision of Horwill, J., in Muthuswami Goundar v. Kumara Pillat®, which 
has been relied on for the appellants. In that case the Government was not made 
a party but it is clear that this was not essential as the Government supported the 

laintiff’s case. The present case seems to be on all fours with the case of Subbaraya 
Sastri v. Sesha Ramaswami*, decided by Pakenham Walsh, J., in which it was held 
that the Municipality was a necessary party in a suit to eject the defendant from a 
site which the defendant pleaded belonged to the Municipal Council. In my 
judgment, therefore, the view taken sèh the learned Subordinate Judge that the 
Government was a necessary party to the suit is correct and accordingly the order 
of remand was justified. In his order of remand the learned Subordinate Judge 
gave the appellants one month’s time in which to bring the Government on record. 
It is pointed out that this may cause hardship to the appellants as two months’ 
notice under section 80 of Civil Procedure Code has to be given. The order of 
the lower appellate Court will therefore be varied to the extent that three months’ 
time from the date of the pronouncement of this judgment is granted for bringing 
the Government on record. Subject to this modification the appeal is dismissed 
with costs. 


V.S. Appeal dismissed. 





1. (1930) 61 M.L.J. 563 :1.L.R. 54 Mad. 3. A.A.O. No. 450 of 1946. 
793- 4. (1933) 65 M.L.J. 290. 
= 2. (1918) 34 M.L.J. 425. 


TIJ PARTHASARATHY GUPTA 0. CAL., GLASS AND, SILIQATE WORKS, LTD. IOL 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RAJAMANNAR, Officiating Chief Justice AND MR. JUSTICE 
SATYANARAYANA RAO. 


Battepati Parthasarathy Gupta — Appellant* 
v 


‘The Calcutta Glass and Silicate Works (1936), Ltd. .. Respondent. 


Contract—Place of suing—Part of cause of action—Place of delivery and payment—Part payment of price— 
Passing of title—Place of payment of balance against railway receipt. 


In order to sustain a suit for for breach of contract a part of the cause of action would 
„arise at the place where performance of the contract is provided. “ Performance of the contract’ 
may consist in delivery as well as payment of the price. 


The contract for purchase of certain goods was entered into between the plaintiff who was resi- 
one at Madras and the defendants who carried on business at Calcutta at the latter place, and was 
confirmed by means of a letter written by the defendants to plaintiff in the following terms : “Acknow- 
ledging receipt of your valued order through your agent............ The goods will be despatched 
‘by himself. As regards payment your, agent informed us that he will pay not less than twenty-five 
cent. before the goods were despatched and if possible more, and for the balance we will send the 
ilway receipt through Nedungadi Bank, Ltd., Madras.” The plaintiff having filed a suit in 
Madras for recovery of damages for breach of contract, 

Held, that the suit was not maintainable in Madras as no part of the cause of action arose within 
the jurisdiction of that Court. By the fact of payment of a’ part of the price at Calcutta the Paa 
«contemplated that the property in the goods should pass to the buyer, their subsequent relation- 
ship being that of debtor and creditor, and it could not be said that the defendants could retain 
„ownership in the goods until the balance of the price was paid by the plaintiff clearing the railway 
receipt through the Bank at Madras. 


On appeal from the judgment and order of the Hon’ble Mr. Justice Kunhi 
Raman dated 25th day of February 1947 in the exercise of the Ordinary Original 


= ere : 4 C. S. No. 279 of 1945. 
Civil Jurisdiction of the High Court in Application No. 19 of 1607 





C. Vasudevan for Appellant. 
T. V. Subramania Aiyar for Respondent. 


The Judgment of the Court was delivered by 


The Officiating Chief Justice. —This is an appeal from the judgment and order of 
Kunhi Raman, J., made in the exercise of Ordinary Original Civil Jurisdiction 
-revoking the leave which he had granted to the appellant to institute a suit against 
the respondents on the Original Side of this Court for the recovery of a sum of 
Rs. 7,923-4-8 with interest thereon as damages for the breach of two contracts for 
the supply of glassware. On the 6th December, 1945, that learned Judge made 
an ex parte order granting leave to the appellant to institute the suit. The 
ground on which the application was made by the appellant for leave was that 
-the breach, viz., the failure of the respondents to supply the goods in accordance 
with the contracts, took place at Madras. The respondents’ application for 
revocation of the leave was made on the ground that no part of the cause of 
action arose within the limits of the original jurisdiction of this Court. The 
learned Judge agreed with the respondents’ contention and held that the entire 
‘cause of action arose at Calcutta and no part of the'cause of action arose ‘at 
Madras. He therefore revoked the leave to sue which he had granted. Plaintiff ‘is 
the appellant in this appeal. l me 

The'suit was instituted in respect of two contracts dated 8th December, 1942, 
and 1st March, 1943, in and by which the defendants contracted to supply to the 
plaintiff certain glassware. It is common ground that the terms of these contracts 
are substantially to be found in a letter dated 8th. December, 1942, written by the 
defendants to the plaintiff. It runs as follows < we HÉ 
: ` wos Jo 


nT 


` k rf pe YA 5 
#O.S.A. No. 38 of 1947.. " asin ate: grd February, 1948, 
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“ Acknowledging receipt 6 ‘your valued order through your t, Mr. B. P. Gupta, for 225, 
poe oz. Powa bottles at Rs. 16 per gross, F.O.R. Calcutta. goods will be despatched by 
j . Asr payment, your agent informed us that he will pay-not less than 25 per cent. before 
the goods are despatched, and if possible more; and for the balance we will send the railway receipt 
through Nedungadi Bank, Ltd., Broadway, Madras. The goods will be supplied on or before the 28th 
of the current month.” 


There is a postscript which is not material. The contracts were admittedly enter- 
ed into at Calcutta. e question for decision therefore resolves itself into whether 
any part of the performance of the contracts is contemplated at Madras. ‘he cons- 
truction placed by the respondents on the contracts is set out in paragraph 3 of 
the affidavit filed by them in support of their application for revocation. ‘The 
respondents therein stated that the agent of the plaintiff-appellant Mr. Gupta: 
should himself take delivery of the goods at Calcutta and despatch the same to- 
his principal, the plaintiff, at Madras, and that this term was specifically fixed 
in view of the great difficulty then experienced in the securing of railway wagons- 
and tłfat it was accordingly understood and agreed that the plaintiff himself should 
pay at once 25 per cent. or more of the price of the goods that he may take delivery 
of the goods at Calcutta, arrange for railway wagons, put them on the rails himself, 
get the railway receipt for the goods so railed and hand over such receipts to the 
defendants as security for and to enable the defendants to recover the balance of the 
price. The appellant in the counter-affidavit filed by him admitted the allegations 
contained in this paragraph but controverted the legal effect of the terms of the 
contract. According to him the essence of the contract was that the goods should 
be in the control and custody of the defendants and the terms of the contract 
stipulated for the retention of the right of disposal over the goods until money was 
paid at Madras through the Nedungadi Bank, Ltd., Broadway, Madras. 


The learned advocate for the appellant referred us to several decisions in which 
contracts for the sale of goods. were construed for the purpose of determining when, 
according to their terms, the property in the goods passed from the seller to the 
buyer. We do not consider that any useful purpose will be served by a detailed 
examination of all these decisions because ultimately the decision of this case 
must depend upon the construction of the terms of the contracts in question. 
which have to be gathered from the letter abovementioned. 


It cannot be denied and it needs no authority to support the proposition— 
that a part of the cause of action to sustain a suit for damages for breach of contract 
would certainly arise at the place where performance of the contract is provided. 
“ Performance of the contract ” may consist in delivery as well as payment of the: 
price. It therefore becomes necessary to find out under the terms of the contracts 
In suit if either delivery of the goods or payment of the price is contemplated to. 
take place at Madras. As we understand the implication of the agreement 
between the parties contained in the letter above mentioned, the terms which can 
be deduced from it are as follows : 


The price is fixed F.O.R. Calcutta. The delivery of the goods is at Calcutta 
itself. e goods are to be delivered ‘to the plaintiff or his agent, to be. despatched 
to the plaintiff’s place of business at Madras. The right to payment arises simulta-- 
neously with the delivery of the goods to the plaintiff through his agent, but the 
method of payment was provided thus :—An amount not less than 25 per cent. of” 
the price and if possible moreZhad to be paid before the goods were allowed to be 
despatched and the balance due was allowed to be paid by arranging to send the 
railway receipt through the Nedungadi Bank, Ltd., Broadway, Moa 


The legal effect of these terms, in our opinion, was to provide for the passing of 
-the property from the seller to the buyer at the time when the goods were delivered. 
to the plaintiff’s agent against payment of not less than 25 per cent. of the price.. 
Thereafter the relationship between the parties ceased to be that of vendor and 
purchaser and became converted into that of creditor and debtor. For such balance 
as remained due, a pledge as it were was created by the agent delivering the railway 
eceipt to the defendants-vendors who provided for the discharge of the loan by- 
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sending the railway receipt to the Nedungadi Bank, Ltd.; Broadway, Madras, to be 

handed over to the plaintiff on discharge,of the loan. It does not appear to us that 

it was an essential term of the contracts that payment was and had to be made at 

Madras. [If the plaintiff was able to do so, he could pay the entire amount at Cal- 

cutta itself at or about the timé of the despatch of the goods. As a matter of fact it 

‘appears from the affidavit filed on behalf of the respondents that in respect of 
‘two consignments in 1943, the entire price was paid ‘m Calcutta itself. There is 

no term in|the contract similar to a term to be found in other contracts specifi- 

cally providing for payment at a particular place. The view that we take of the’ 
contracts in suit is that payment was really to be made at Calcutta but for the 

convenience . of the plaintiff he was allowed to pay as much as he could at 

Calcutta, but not less than 25 per cent. of the price, and for the balance it was. 
agreed that he would be treated as a debtor on the security of the goods repre- 

sented by the railway receipt. We therefore hold that it is not aterm of the 

Contracts that either dae or payment of the price was to be at Madras. 


We find ourselves unable to accept the contention of the appellant that it was 
intended by the parties that the respondents should retain the ownership of the 
goods until the balance of the price was paid by clearing the railway receipt through 
‘the Nedungadi Bank, Ltd., Broadway, Madras. It is impossible that after a 
‘payment of at least 25 per cent. of the price the seller should still be held to have 
‘the power of disposal of the goods. e think it reasonable to hold that by the 
very fact of payment of part of the price, the parties contemplated that the 
propery in:the goods should pass to the buyer who would undoubtedly be liable 
for the balance. 


The decision in Ford Automobiles v. Delhi Motor Co. was relied upon by the 
advocate for the appellant but the facts of that case are so entirely different from 
the facts of the present case that we are unable to derive much assistance from the 
‘elaborate judgment of Mulla, J., in that case. There the plaintiffs appointed the 
defendants as: their agents for the sale of their cars and consigned certain cars to 
the Bombay; Baroda and Central India Railway for carriage from Bombay to 
Ambala. The consignment was made at owner’s risk ; the railway receipt was 
made out in the name of plaintiffs as consignees and endorsed by them in 
blank. The plaintiffs sent the receipt through their bankers along with a bill for 
‘the price of the cars to be recovered from the defendants, against the railway receipt. 
It was held that the property in the cars did not pass to the defendants on delivery | 
‘to the railway company. But in the present case as already pointed out there was 
delivery of the goods at Calcutta itself to the plaintiff’s agent and it was the plaintiff's 
agent that thereafter despatched the goods to the plaintiff’s place of business at 
Madras after payment of a part of the price. On the facts and evidence before 
‘him, the learned Judge in the Bombay caset, held that a seller retained a jus dis- 
„ponendi in hii but it is difficult for us to infer such an intention in the present 
‘case. The decision of the Full Bench of this Court in.Venkatachallam Pillai v. 
Sajun? was based on the finding that it was provided in the contract that payment 
for the goods was to be made at Tuticorin. There. was no term in the 
‘contract which was the subject-matter of that decision for payment of 
a part of the price before the despatch of ‘the’ goods and no provision 
made for ithe discharge of the liability for the. remainder by sending the 
railway receipt to a bank. In that case a contention was raised that 
‘because the | defendant by endorsement of the hindies had obtained payment 
at Rangoon, the place of the contract, it deprived the Court of Tuticorin 
“of akan a though Tuticorin was the place at which the goods had 
to be paid for. The learned Judges overruled that contention because the contract 
specifically provided that the payment was to be made at Tuticorin. The decision 
-of Horwill, F in Lakshmipathi Naidu v. Mohamed Ghani? does not carry the matter 
‘further, All that the learned Judge decided in that case was that a suit on a contract 
ÅÃ— Immm 
I. (1922) 24 Bom.L.R. 1140. e (1 2 M.L.J. 255. 
a. (1994) 68 MLJ. 304 (EB). saa 


1 
li 


104. ' THE MADRAS LAW JOURNAL REPORTS. | [1948 


for sale of goods may be filed at the place where the goods were deliverable- 
or the price payable.’ Ram Lal v. Bhola Nath! was a case in which goods were 
sent by value-payable parcel post. Clearly in such a case the ownership of the 
goods can be presumed to be with the seller till the parcel is accepted by payment. 


Having regard to the terms of the contract, explicit and implicit, from the 
letter of 8th December, 1942, we hold that no part of the performance is contemplated. 
to take place at Madras and therefore even a part of the cause of action did not 
arise in Madras. We agree with the learned Judge that leave ought not to have 
been granted and that it was rightly revoked. 


It was further contended by the learned advocate for the appellant relying. 
upon the observations of.Rankin, C.J., in Secretary of State for India in Council v. 
Golabrai Paliram*, followed in Hajee Adam Abdul Shakoor v. Ali Mohamed Ebrahim: 
Shakoor® that when questions of difficulty arise as to the jurisdiction, they should 
not be dealt with on an application for revocation of leave to sue but should be- 
determined at the trial by the framing of a preliminary issue. This aspect: 
apparently was not pressed in the Court below. We are unable to find any ques- 
tion of difficulty or importance in this case which cannot be properly dealt with. 
on application for revocation of leave to sue. For the respondents it was urged 
that even if a part of the cause of action arose at Madras, on the ground of balance 
of convenience the learned Judge was right in revoking the leave. There is no. 
trace of this ground in the affidavit filed by them in support of their application ; 
nor is it the ground on which the learned Judge revoked the leave to sue. We 
are unable to accept this contention of the respondents. 


As we have held that no part of the cause of action arose within the limits of” 
the original jurisdiction of this Court, the learned Judge was right in revoking. 


the leave granted to the plaintiff ex parte. We therefore dismiss the appeal with 
costs. | p 


B.V.V. E Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Officiating Chief. Justice. 
.V. Ramaswami Gupta «°° | ..  Petitioner* 
J. ; 
Pasuparthi Krishnayya .. Respondent. 


Court-Fees Act (VII of 1870), section 17—Distinct subjects—Promissory note executed by defendant— 
Assignment to plainiff—Contract of sale—Considsration to be adyusted in part towards promissory note—Sale not 
effected —Suit for specific performance—Alisrnative relief for recovery of amount due under note—Court-fee payable, 


The defendant executed a promissory note in favour of a third person who subsequently assigned 
it in favour of the plaintiff. Subsequently the defendant entered into an oral agreement of sale with 
plaintiff under which he agreed to sell certain property and it was agreed that the consideration should 
be adjusted towards part of the'amount due under the promissory note. The defendant, however, 
did not execute a proper sale deed, though the plaintiff was ready and willing to perform his part of 
the contract. Inasmuch as the defendant finally denied the contract of sale the plaintiff instituted 
the suit against him and sought a decree granting specific performance of the contract of sale and 
directing ‘the defendant to pay'the balance of amount due under the promissory note after 
: aduno the consideration for the.sale, and in the alternative for a decree directing the defendant 

to pa 


e entire amount due under the promissory note with interest, if for any reason it was 
found that the contract of sale was unenforceable. 


_ Held, that there were’ two separate'and independent causes of action and two distinct reliefs- 
which did not necessarily arise from the same subject-matter, namely, the relief for recovery of the 
amount due under the promissory note and the claim for specific performance in respect of the- 
agreement to sell, and that the plaintiff was bound to pay court-fee on the two reliefs as on “ distinct 
subjects ” within the meaning: of section 17 of the'Court-Fees: Act. 
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Rangaswami Reddiar v. spoons laid Reddiar, (1938) 1 M.L.J. 1993 Sitharathamma v. Seshamma,. 
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Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased 'to revise the order of the Court of the Subordinate Judge, Chittoor, 
dated 22nd October, 1945, in unregistered plaint P.R. No. 3073 of 1946. 


M. V., Nagaramayya for Petitioner. 


The Government Pleader (K. Kuttikrishna Menon) and Mess1s. Ran:an and 
Raghavan for Respondent. 


The Court delivered the following 


JjJupemenr.—This civil revision petition raises a question of court-fee. The 
plaintiff in O.S. No. 69 of 1945 in the Court of the Subordinate Judge of Chittoor 
is the petitioner. The allegations in the plaint material for consideration of the 
question at issue are as follows : 


The defendant executed a promissory note bearing date 11th December, 1941, 
for a sum of Rs. 3,815 in favour of one Padmavathamma. The said promissory 
note was transferred in favour of the plaintiff on 12th December, 1941. The plain- 
tiff was demanding payment of the amount of principal and interest due under 
the promissory note but the defendant was postponing payment. Early in De- 
cember, 1943, the defendant entered into an oral agreement of sale with the plain- 
tiff under which he agreed to sell the house for a sum of Rs. 3,700 which sum had 
to be adjusted towards part of the amount due under the promissory note. The 
defendant however did not execute a proper sale deed, though the plaintiff was 
ready and willing to perform his part of the contract. Finally the defendant denied 
the contract of sale with the plaintiff and set up an agreement of sale in favour of 
another. ‘The plaintiff was an compelled to the legal proceedings to enforce 
his rights. He therefore prayed for the following reliefs : 


(a) a decree granting specific performance of the contract of sale by calling 
upon the defendant to execute a sale of the property and directing the defendant 
to pay Rs. 406-7-0 being the balance of the amount due under the promissory 
note after adjusting the consideration for the sale. 


(b) in the alternative, for a decree directing the defendant to pay to the plaintiff 
a sum of Rs. 4,482 being the amount due under the suit promissory note with fur- 
ther interest, if for any reason it be found that the contract of sale was not valid 
and enforceable. 


He paid a court-fee of Rs. 374-15-0 on the following basis. He valued the 
relief (a) at Rs. 3,700 for the prayer for specific performance under section 7 (x) (a) 
of the Court-Fees Act and at Rs. 406-7-0 under section 7 (1) of the Act. The total 
court-fee payable on this basis was Rs. 361. The alternative relief (b) was valued 
at Rs. 4,482 and the ad valorem court-fee thereon would be Rs. 374-15-0. So he 
adopted the high court-fee to be paid for the alternative relief. Objection was 
taken by the Court that the proper court-fee had not been paid and after notice 
to the plaintiff, the learned Subordinate Judge of Chittoor held that the suit com- 
prised two distinct subjects and that the plaintiff was therefore bound to pay sepa- 
rate court-fee on each of the reliefs claimed by him under section 17 of the Court- 
Fees Act. 


It is contended by the learned advocate for the petitioner that the learned Judge 
erred in holding that the suit comprised two distinct subjects within the meanin 
of that section. In Parameswara Pattar, In rel, which is a decision of a Full Ben 
of this Court, the learned Judges did not attempt a definition of the word “ subject ” 
in section! 17 of the Court-Fees Act. The learned Judges merely took notice of 
two possible views as to the meaning of that word, viz., one that the word “ sub- 
ject ” relates back to section 7 where the various subjects of suits are put under 
different heads ; and the other that the word “ subject” means a cause of action. 


-a 
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The decision in that case therefore is only authority for the limited position that in a 
suit for possession of immoveable property and past mesne profits, court-fee is 
payable on the aggregate value of both the reliefs and the claim for possession of 
land and for mesne profits are not “ distinct subjects’ under section 17 of the 
Court-Fees Act. The ground of the decision was expressly stated to be the “ long 
course of practice.” 


The learned advocate for the petitioner relied upon certain decisions of this 
Court in support of his contention but on examination of the facts of the cases 
in which the decision were given discloses no definite rule or precise definition 
applicable to all cases. In Narasimham, In rel, Krishnaswami Aiyangar, J., dealt 
with the question on the footing that if alternative reliefs are claimed based on 
the same cause of action, the cases could not fall within section 17 of the Court- 
Fess Act. In that case a purchaser of property sued for possession of the property 
sold to him or, in the alternative, for the recovery of the consideration money paid 
by him. It is clear that both the reliefs, though in the alternative, were based on 
the same cause of action, viz., the sale of the property. The learned Judge refers 
to an earlier decision of a Division Bench in Rangaswamt Reddiar v. Venkataperumal 
Reddiar*, on which the learned advocate placed some reliance. There the plaintiff 
was the reversioner who sought to set aside a certain deed of settlement executed 
by one K in favour of defendants 1 and 2 on the ground that it had been brought 
about by fraud and undue influence. He also claimed in the alternative that if 
the deed was found to be valid he should be given a decree for Rs. 22,000 being 
the consideration for the deed, as that amount was not paid to K as provided in the 
deed. The plaintiffalso claimed specific performance based on an agreement alleged 
to have been executed by K in his favour. He valued the relief claimed at Rs. 22,000 
and paid court-fee thereon. The learned Judges held that the cause of action 
for the alternative relief, viz., the payment of the consideration amount, was also 
based on the same cause of action for the main relief of setting aside the deed of 
settlement, and the two reliefs regarding the deed of settlement were not distinct 
subjects within the meaning of section 17 of the Court-Fees Act. The learned 
Judges also held that the plaintiff had to pay separate court-fee on the prayer 
for specific performance. Here again the relief relating to the settlement deed 
were based on the same cause of action whereas the relief of specific performance 
was aia on a quite different cause of action, viZ., the execution of an agreement 
to sell. 


The decision in Sttharathamma v. Seshamma* was also cited. The plaint 
contained alternative prayer, either for possession of certain property left by a 
deceased or for maintenance from and out of that property. The lower Court 
directed that court-fee should be calculated under section 17 of the Court-Fees Act 
separately on the claim for possession and the claim for maintenance. The learned 
Judge held that the payment of court-fee for the higher claim for possession was, in 
the circumstances, R to cover the alternative claim as well. Here again 
the two reliefs were based on the relationship between the plaintiffs and the deceased. 
On the footing that the deceased died intestate, the plaintiffs claimed possession 
and on the footing that the deceased left a valid will, they claimed maintenance. 


In the present case, the relief of specific performance is based on the oral agree- 
ment of sale on roth December, 1943, alleged to have been entered into between 
the defendant and the plaintiff. 


It is true that the consideration for the sale was to be adjusted towards part of 
the amount due under the promissory note, but the cause of action for the relief 
of recovery of the amount due under the promissory note is distinct and apart 
from the agreement to sell. Though the fact that separate suits could be brought 
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for the two reliefs may not be a conclusive test, I consider that that fact should also 
be taken into consideration in deciding whether the two reliefs are different subjects 
within the meaning of section 17 of dhe Court-Fees Act. ‘The facts of the present 
case do not materially resemble the facts in the case referred to above. Here there 
are two separate and independent causes of action and two distinct reliefs which do 
not necessarily arise from the same subject-matter. I therefore agree with the 
learned Subordinate Judge in holding that the present case comes within the mean- 
ing of section 17 of the Court-Fees Act. The civil revision petition is therefore dis- 
missed with costs of the Government pleader. 

B.V.V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice GOVINDA MENON. 


Kotta Veeraiah and others .. Pettttoners.* 

Criminal Procedure Code (V of 1898), section 147—Toint trial of number of persons for an offence under 
section 147, load Cth Gh Dagan medali fran peiie ace Consideraiion of sha andic akori each accused 

_ separately—Necessity. 

In a case where a number of people have been jointly tried for an offence under section 14 
Criminal Procedure Code, along with an offence resulting from specific acts, the Court shouid 
consider the evidence oo each of the accused, separately and give definite findings as regards 
the presence and part by each. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Session, 
Guntur division, dated 17th July, 1947, in C.A. No. 71 of 1947 preferred against 
the order of the Court of the Additional First Class Magistrate, Bapatla, in G.G. 
No. 20 of 1947. 


NV. Somasundaram and N. Subramaniam for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court made the following 


ORDER.—I am not satisfied that the case against the different accused has 
received separate and sufficient attention at the hands of the learned Judge. The 
evidence of the prosecution witnesses in certain respects does not make any distinc- 
tion between the acts attributed to accused 1 who has now been acquitted and to 
those attributed to the petitioners here. In a case where a number of people have 
been jointly tried for an offence under section 147 along with an offence resulting 
from eae c acts, the lower Court should have considered the evidence against 
ach of the accused, separately and given definite findings as regards the presence 
and part taken by each. Moreover, there are inconsistencies and discrepancies 
even as regards the evidence relating to the part attributed to some. For example 
as against accused Nos. 6, 7, 9 ‘and 11 the witnesses are not quite uniform in their 
depositions. In these circumstances, I set aside the order of the lower appellate 
Court only as regards the present petitioners and direct that the appeal be reheard 
and disposed of according to law. 


V.S. ` Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mack. 


Honna Reddy, minor by guardian and mother, Subbamma .. Appellant* 
: D 


The Official Receiver, Anantapur .. Respondent. 


Insolvencp—Adjudication of Hindu father—After born son—Claim to half share of the father’s propertyp— 
Sustainability. $ 
The claim of a son born to a Hindu undischarged insolvent after his adjudication to a half share- 
of the father’s property on the ground that the cial Receiver had no power to sell it is not main— 
tainable. 
Appeal against the order of the District Court of Anantapur dated 21st March» 
1936, in I.A.No. 40 of 1945 in I.P. No. 2 of 1933. | 


R. Ramalinga Reddi for Appellant. 
T. R. Srinivasan for Respondent. 
The Court delivered the following 


JUDGMENT. —The appellant is a minor son of an undischarged insolvent born. 
to him after his adjudication. On his behalf a novel claim was made before the 
District Judge, Anantapur, to his half share in the property of his father contending, 
that the Official Receiver had no power to sell it. Itis really a remarkable position,- 
born of legalistic ingenuity, from the impact of insolvency on Hindu joint family 
law. The: argument in support of this peanon by Mr. Ramalinga Reddy is that 
the Offcial Receiver is in the position of a trustee for the insolvent. He is far 
more a trustee for the creditors, in that all the property of the’ insolvent is. 
vested in him for sale and distribution of the proceeds in the first instance to them. 
To consider seriously the position of a son born to a Hindu insolvent after the 
adjudication and before the insolvency is terminated, would be tantamount to. 
encouraging his marrying more than one wife after his adjudication in the hope of 
getting as many sons as he can who will be able to claim a share in his estate any 
time, according to Mr. Ramalinga Reddy, up to the termination of the adminis- 
tration of the insolvency. This is, of course, an-absurd position, but I am stating: 
it here only to show that this appeal has no substance at all. 


Mr. Srinivasan for the respondent has referred me to the decision Kandasami: 
Pillai v. Kandasami Pillat1, which he says is the only authority he could find deals- 
at all with the point raised. That case arose out of some sales by the Official 
Receiver after the adjudication was annulled, and there was an order continuing the: 
vesting of the insolvent’s estate in him, It has no bearing whatsoever on the present 
contention. It is to say the least of it, novel and one made in an excess of optimism.’ 


The appeal is dismissed with costs. 
V.S. ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RAJAMANNAR, Officiating Chief Justice, AND Mr. JUSTICE: 
YAHYA Aut. 


R. Ramachandra Rao 
2. 
T. G. Narayana Rao -. Respondent. 


Civil Procedure Code (V of 1908), sections 109 (c) and 110—Leave to appeal to Federal Court—Sub- 
stantial question of law—Meaning—Question of admissibility of a document by Courts belou—Nota Ê 
sub.tantial question of law, 


Every question oflaw is not substantial. “Substantial” in the context in which it is used. 
in section 110 of the Civil Procedure Code means substantial as between the parties and not 
necessarily of general importance to the public; but it does not make it any the less essential, 
that the question should be substantial, that is to say, it must have some substance in it. 


It cannot be said that whenever a question as to the admissibility of any document is raised 
in an appeal and that question js decided in one way, it follows ipso facto that there is a substantial 
question of law, which would justify the grant of a certificate under section 110 of the Code. 


Where the only question which arose for decision in an appeal was whether a Jady, the mother 
of the plaintiff was one of the daughters of one T and the lower Courts adab it in favour 
of the plaintiff which later on was contirmed by the High Court, in an application for leave to ap 

to the Federal Court under sections 109 and 110 of the Civil Procedure Code on the ground of an 
improper admission of a particular document, 


Held, that the decision as to the admissibility of a document pertaining to the said relationship- 
raised no substantial question of law within the meaning of section 110 of the Civil Procedure- 
Code. The fact that there was an objection to the admissibility of a particular document,. 
however important it might be, would not make it any other than a question of fact. 


Mahadeva Royal v. Chikka Royal, (1942) 1 M.L.J. 309, distinguished. 


Petition praying that in the circumstances stated therein, the High Court 
will be pleased to grant leave to the petitioner herein to appeal to the Federal 
Court of India against the judgment and decree of the High Court dated 27th 
January, 1948, and passed in A.S. No. 439 of 1946 preferred against the decree of 
the Court of the Subordinate Judge of Trichinopoly dated 28th August, 1946, 
in O.S. No. 149 of 1945. 


K. Bhashyam and T.R. Srinivasan for Petitioner. 


T. V. Muthukrishna Atyar and N. R. Govindachari for N. Karpagavinayakam for 
the Respondent. 


The Order of the Court was made by 


The Officiating Chief Justice—This is an application under section 10g (c) and 
section 110 of the Civil Procedure Code for leave to appeal to the Federal Court 
of India against the judgment and decree of this Court in Appeal No. 439 of 1946: 
which confirmed the judgment and decree of the Subordinate Judge of Trichinooply 
in O.S. No. 149 of 1945. The ground on which the petitioner leave to appeal 
is that though the judgment of this Court affrmed the judgment of the lower Court, 
it raises a substantial question of law which is also a question of considerable general 
pi talent The latter ground, however, was not pressed before us. It is therefore: 
only necessary to find out if the appeal does involve a substantial question of law. 
That question, according to the petitioner, arises in respect of the admissibility 
of the statement of one Ranga Ayyar made in a Criminal case, C.C. No. 30 of 1883. 
on the file of the Special Second Class Magistrate of Trichinopoly. Ex. P. 2 
purports to be a true copy of the proceedings in that case. The objections as regards. 
the admissibility of Ex. P. 2 were mainly twofold and based on section 80 of the 
Indian Evidence Act. It was contended firstly that Ex. P. 2 really consists of two. 
documents and that the document which contains the statement of Ranga Ayyar 
does not purport to be a record or memorandum of evidence given by a witness. 
in a judicial proceeding ; and secondly it was contended that it does not purport 
to be signed by any Judge or Magistrate. Both the objections were overruled by 


*‘C. M. P. No. 1988 of 1948. 1st April, 1948. 
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.. Petitioner*. 





110 THE MADRAS LAW JOURNAL REPORTS. [1948 


this Court, because it was held that the alleged two parts of the document, Ex. P. 2 
together formed the proceedings of the Second Glass ee in C.C. No. 30 
-of 1883 and it was found that the signature found at the end of the deposition part 
was the signature of the person who, according to the order part of Ex. P. 2 was 
the Second Class Magistrate who disposed of the particular case. It is clear that 
the objections raised by the petitioner who was the appellant were overrruled by 
findings of fact. ‘Those findings may be right or may be wrong, but they are cer- 
tainly not findings’ on questions of law. 


Objection was also taken to the admissibility of the statement because according 
to the appellant, the conditions laid down in section 32 (5) of the Evidence Act 
were not satisfied. It was contended (1) that there was no statement of Ranga 
Ayyar within the meaning of that enactment, and (2) that the statement if any, 
‘was not made before the question in dispute was raised. The first part of the con- 
tention was based on the fact that the statement was containéd in the memorandum 
‘of evidence made by the Magistrate, and it was argued that the statement was 
really that of the Magistrate who must be deemed to have stated that the witness 
made a particular statement. This Court did not accept that contention, and 
in our opinion, this contention does not raise a eee | question of law. Obvi- 
ously, every question of law is not substantial. “ Substantial” in the context 
has been held to mean substantial as between the parties and not necessarily of 

eneral importance to the public ; but that explanation does not make it any the 

ess essential that the question should be substantial, that is to say, it must have 
some substance in it. We do not consider that in this view it could be said that a 
substantial question is involved in the contention just mentioned. As regards the 
other part of the contention, namely, that the statement was not made before the 
-question in dispute was raised, it was found as a fact that the question in dispute 
in the present case, namely, as to whether Anantalakshm: Ammal was one of the 
daughters of Thammanna Ayyar did not arise before the statement was made. 


The learned advocate for the petitioner relied upon the ruling of a Division 
Bench of this Court in Mahadeva Royal v. Chikka Royal}, in support of his contention 
that a decision in regard to non-admissibility of documents being of substance to 
the parties must be held to be a substantial question within the meaning of section 
110 of the Civil Procedure Code. We are not aware exactly what sort of 
objection was raised as regards the admissibility of documents in that case. But 
we do not understand that decision to lay down that whenever a question as to the 
admissibility of any document is raised in an appeal and that question is decided 
in one way, it follows ipso facto that there is a substantial question of law which 
“would justify the grant of a certificate under section 110 of the Civil Procecure Code. 


The only question which arose for decision in appeal was whether one Ananta- 
lakshmi the mother of the plaintiff, was one of the daughters of Thammanna 
Ayyar. The lower Court answered the question in favour of the plaintiff, and 
this Court confirmed the decision of the lower Court. The fact that there was an 
-objection to the admissibility of a particular document, however important it might 
be, would not make it any other than a question of fact. In our opinion, the case 
«does not involve a substantial question of law. There can be no doubt that the 
-appeal does not raise any question of public importance. 


This petition is therefore dismissed with costs, 
K.C. Petition dismissed. 


I. 1942) 1 M.L.J. goo. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HAPPELL. , 
Commissioner, Municipal Council, Vizagapatam .. Appellant*, 
g 
Srimathi’ Siddeswara Devi and others -. Respondents. 

Madras District Municipalities Act (V of 1920), sections 81 (3), 85 and 354 (1)—Land appurtenant to 
ag Want sae el Baka independentlyp—En or of fact—Not a case of non-compliance with the provisions of 
the Act— Remedy 0] assessee—Correctness of assessment— Jurisdiction of Civil Courts. 

Upto 1940 a house and site of about 4 acres had been assessed as if the whole of the 4 acres was 
adjacent and appurtenant to the house. In 1940, however on the report of a special officer some 
3 acres out of the 4 were excluded from the site held to be appurtenant to the house and were 
separately taxed. A suit to recover the tax in respect of this land was brought by the Municipality 
and the defendants maintained that they were not liable to pay the tax as the site was appurtenant 
to the house, 

Held, that where there is a mistake of fact the remedy is by way of an appeal to the Municipal ' 
Council and the Civil Court has no jurisdiction provided the provisions of the Act have been in 
substance and effect complied with. Even if the site in question should have been held to be appur- 
tenant to the house that is merely an error of fact in making the assessment. The assessment was 
one which the Municipality had power to make and there was no contravention of any express pro- 


visions of the Act and no mistaken view of any provision of the Act. It was not open to the civib 
Court to go into the question whether the assessment was correct or not. 


> Appeal against the decree of the Court of the Subordinate Judge of Vizagapatam 
in A.S. No. 173 of 1945 preferred against the decree of the Court of the District. 
Munsiff of Vizagapatam in O.S. No. 185 of 1943. 


A. Kuitikrishna Menon for Appellant. NA 
H. Prabhakara Rao for Respondents. 
The Court delivered the following 


JupGMENT.—-This second appeal arises out of a suit brought by the Commissioner- 
of the Municipal Council, Vizagapatam, for the recovery of the land tax alleged 
to be due for a certain site for the years 1940-41, 1941-42 and 1942-43 and for the 
first half-year of 1943-44 at Rs. 76-4-0 a year. It appears that up to 1940 a house- 
and site of about 4 acres had been assessed as if the whole of the 4 acres was adiacent 
and appurtenant to the house. In 1940, however, on the report of a Special Officer 
some 3 acres out of the 4 were excluded from the site held to be appurtenant to the 
house and were separately taxed. It was in respect of the tax due on the land 
held not to be appurtenant to the house that the suit was brought, and the defen- 
dants maintained that they were not liable to pay the tax, because this part of the 
site was.appurtenant to the house. On the question of fact both the lower Courts. 
have held that the land in question was appurtenant to the house so that a separate 
tax should not have been levied and the suit has been dismissed. In the lower 
ao Court it was argued for the Municipality that by reason of the provisions. 
of section 354 of the Madras District Municipalities Act it was not open to the 
defendants to impeach the assessment made, because in making it the provisions 
of the Act had been in substance and effect complied with, and this is he con- 
tention on which the second appeal has been supported. The learned Subordinate 
Judge repelled that contention on the ground that, as the defendants questioned’ 
the liability of the land to be assessed as a separate entity from the bui ding, this 
went to the root of the assessment so that it was not a mere defect in form or 
“ of conforming to the provisions of the Act.” There is clearly a great dea! more 
in the contention than the learned judge has seen. 


Section 354 (1) of the Madras District Municipalities Act reads : 


‘No assessment or demand made, and no charge mmposed, under the authority of this Act 
shall be impeached or affected by reason of any clerical error or by reason of any mistake (a) in 
respect of the name, residence, place of business or occupation of any person, or (6) in the description. 


* S. A. No. 2049 of 1946. ioe + ryth March, 1948. . 
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-of any property or thing, or (c) in respect of the amount assessed, demanded or charged : provided 
that the provisions of this Act have been, in substance and effect complied with. And no proceedings 
under this Act shall, (merely) for defect in form, be quashed or set aside by any Court of Justice.” 

For the appellant it is argued that an assessment can only be impeached in a Civil 
Court where the assessment is based on a mistaken view of the provisions of the 
Act or some express provision of the Act has been contravened. In the present 
„case, it is said, there can be no question of a misinterpretation of the provisions of 
the Act or a contravention of its provisions. Under section 81 (3) a Municipal 
‘Council can impose a property tax on lands which are not adjacent or appurtenant 
to buildings, and it is argued that the question whether the particular land on 
which the tax now in question has been levied is appurtenant to the house or not 
is a question of fact, so that even if the Municipal Council should have been wrong 
in holding that this particular site is not appurtenant to the house it would still 
in substance and effect have complied with the provisions of the Act within the 
meaning of section 354 and the assessment could not be impeached in a Civil Court. 
In my opinion, this contention must be accepted. No doubt the question whether 
the jurisdiction of a Civil Court is ousted by virtue of section 354 will depend on the 
facts of each case, and some cases will be nearer to the line of division than others. 


All the cases, however, cited in support of the defendants’ contention that the 
Civil Court has jurisdiction seem to me to involve something more than a mere 
mistake of fact on the part of the Municipal authorities. In Municipal Council, 
-Cocanada v. The Standard Life Assurance Co.1, there was no dispute about the facts, and 
it was admitted that on the facts the Assurance company was not doing business 
within the limits of the Municipality. That being so, to tax the company was to 
.do something which the Act did not permit. In Municipal Council, Cocanada v. 
Royal Insurance Co. Lioerpool®, it was held that the tax had been illegally levied. There 
was no dispute about the facts. Again in Municipal Council of Mangalore v. The 
Cordial Bail Press*, it was held that the plaintiffs were entitled to maintain the suit 
„against the Municipality for recovery of the sum collected under the Act, because 
the assessment was made on the estimated gross income whereas by the provisions of 
the Act itself it could only be made on the estimated net income. On the other 
hand, in Kamayya v. Leman‘, where a suit was brought to recover profession tax 
levied by the Municipal Commissioners of Guntur on the plaintiff on the suppo- 
sition that he carried on business as an agent whereas he carried on no such business 
it was held that the Court had no jurisdiction to adjudicate on the matter, because, 
the provisions of the Act had been complied with and, in cases of an error of fact, 
the only remedy was an appeal under section 85 to the Municipal Commissioners 
themselves. A similar case was decided by Jackson, J., in Patiarant Purnachandra 
Mala Jamna Devi v. President, Taluk Board, Chicacole’. ‘There again, a suit was brought 
to recover the amount collected on the ground that a person practised a profession 
-within the limits of the Taluk Board whereas, in fact, she had not done so. It 
was held that a Civil Court had no jurisdiction. Cases could be multiplied, but 
it seems to me that the two Madras cases are on all fours with the present case. 
Where there has been or there is alleged to have been a mistake of fact, the remedy 
is by way of an appeal to the Municipal Council, and the Civil Court has no juris- 
diction, provided that the provisions of the Act have been in substance and effect 
complied with. It is not suggested in the present case that the provisions of the 
Act have not been in substance and effect complied with, and even if the site in 
uestion or some of it should have been held to have been appurtenant to the house, 

t is merely an error of fact in making the assessment. The assessment was one 
which the Municipality had the power to make and it seems to me clear that there 
has been no contravention of any express provisions of the Act and no mistaken 
view of the provisions of the Act. In this view it was not open to the lower Courts 
to go into the question whether the assessment was correct or not. The only remedy 
cof the defendants was to appeal to the Municipal Council within one month, and 
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as that was not done, they have become liable to pay the tax according to the assess- 
ment that has been made. 


The appeal must therefore be allowed with costs throughout. There will 
be a decree in favour of the apaa on the basis of the findings of the trial Court 
swith regard to the liability of the parties. 


Leave to appeal is refused. 
V.P.S. l Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P.V. RAJAMANNAR, Officiating Chief Justice, AND MR. JUSTICE 

SATYANARAYANA RAO. f 

K. Gopalan being minor by his mother and guardian Mrs. Jaga- 

dambal Appellant* . 

D. 

Travancore National and Quilon Bank Ltd. (in liquidation) by 

~ its Official Liquidators .. Respondent. 
Limitation Act (IX of 1908), section 182 (5)—Execution application claiming amount in excess of what 

was rightly due—Application tn accordance with law for purposes of limitation. 
Though an execution petition claims an amount in excess of what was rightly 

decretal order, it cannot be said that the application is not in accordance with 
Subramanian Chettiar v. Muthuswami Goundan, (1941) 1 M.L.J. 267, followed. 
Durga Prasad Sahu v. Mst. Powdharo Kusr, (1930) I.L.R. 10 Pat. 189, dissented from. 


Appeal against the judgment and order of Chandrasekhara Aiyar, J., dated 
12th September, 1946, in A.A.O. No. 614 of 1945 preferred against the order of 
the City Civil Court, Madras, in E.P. No. 935 of 1944 in O.S. No. 325 of 1936. 

T. R. Venkataraman for Appellant. 

Messrs. John and Row for Respondent. 

The Judgment of the Court was delivered by 


The Officiating Chief Fustice—We agree with Chandrasekhara Aiyar, J., on 
‘both the points taken before him, which were also taken before us. The order of 
Venkataramana Rao, J., in Application No. 1935 of 1941 in O.P: No. 158 of 1938 
did not purport to supersede the three decrees under which the appellant was 
liable. lt only gave leave to the Official Liquidators to accept in dis 
a sum of Rs. 2,500 payable in monthly instalments, and in default, they were to 
be paid a sum of Rs. 2,500, with interest at six per cent from date of default. We 
do not agree with the appellant that the only remedy which the respondent had 
was to execute this order as if it had a the decrees. The ruling in Mahiganj 
Loan Office Lid. v. Btharee Lal Chakt1, has no application because in that case there 
was a scheme under section 153 of the Indian Companies Act sanctioned by Court 


and it was held the the scheme superseded the decree which became incapable 
-of execution. 


due under the 
law. ° 


The execution application filed prior to the present application, wiz, E.P. No. 42 
of 1943 cannot be said to be an application not in accordance with law. The 
ground on which itis contended that it was not in accordance with law is that instead 
-of claiming a sum of Rs. 2,500 fixed in the order of Venkataramana Rao, J., the 
entire amount due under the decree in O.S. No. 325 of 1936 in which the petition 
was filed: was sought to be recovered. It would then be a case where an amount in 
excess of what was rightly due was claimed. On this ground, it cannot be said 


* L, P. A. No. 17 of 1947. agrd March, 1948. 
l 1. LL.R. (1937) 1 Cal. 781. : 
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that the application was not in accordance with law. Vide Subramanian Chettiar v. 
Muthuswamt Goundan}, 

The decision of the Patna High Court in Durga Prasad Sahu v. Mst. Powdharo 
Kuer’, was relied on. In that case though the surety was declared liable only to. 
the extent of one-sixth of the decree which was for Rs. 7,000 nevertheless the decree- 
holder applied for execution for the whole of the decree against the surety and the 
jJudgment-debtors. It was held in that case that the application being one for a 
relief which could not be granted under law, was not an application “in accordance 
with law ” so as to save limitation. This decision is in conflict with several other 
decisions in which it has been held that where execution proceedings are taken to 
recover an amount due under a decree which had been varied or modified, the 
execution petition filed to recover a higher amount payable under the original 
decree would nevertheless be an application in accordance with law. These deci- 
sions are referred to in Subramanian Chettir v. Muthuswami Goundan!. With respect 
we agree with these decisions and express our dissent from the ruling in Durga Prasad’ 
Sahu v. Mst. Powdharo Kuer?, 

This appeal is dismissed with costs. 

K.C. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Govinpa MENON. 


D. H. Satyam .. Pettttoner® 
Madras Criminal Rules of Practice, Ruls 1—Pronouncing order of acquittal on Sunday—Lagality. 


Tho rule 1 of the Madras Criminal Rules of Practice states that no judicial work should be 
transacted on Sunday it does not mean that the Court has no jurisdiction to acquit an accused on æ 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Stationary Sub-Magistrate of Chittoor in C.C. No. 1021 of 1947. 


G. N. Chary for Petitioner. 
The Court made the following 


Orver.—I do not see any justification for admitting the revision sim ly on. 
the ground that the order of acquittal was pronounced on Sunday. Thcuah 
Rule (1) of the Criminal Rules of practice states that no judicial work should be 
transacted on Sunday, it does not mean that the Court has no jurisdiction to acquit 
an accused on Sunday and release him from custody. The rule provides for cases 
of absolute urgency. Even if the pronouncing of the order of acquittal may not be 
one of absolute urgency I do not feel that this by itself will justify my interference 
in revision. ‘This revision petition is therefore dismissed. 

VS. Petition dismissed. 


Å 


ae 11941) 3 MBA Je 267 Q. (1930) I.L.R. ro Pat. 183. 
*CrLR.C. No. 332 of 1948. ik 
(CrLR.P. No. go2 of 1948). 5th March, 1948. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE HORWILI, AND Mr. JUSTIGE Mack. 
Krishnaswami alias Kittan .. Appellant.* 
Madras Borstal Schools Act (V of 1926), section 10-A—Applicability—Murder by youth of seventeen 
years—Righteous indignation against his younger brother, cause of murder. 
In a case where righteous indignation in a youth of 17 years caused emotion to develop nd 
control so as to lead him to stab his younger brother to death for his commission of petty thefts, 


Held, that it was a fit case to which section 10-A of the Madras Borstal Schools Act could be 
applied as the accused was psychologically somewhat abnormal and was not a hardened criminal 
so as to merit a sentence of transportation for life. 


Appeal against the order of the Court of Session of the Coimbatore Division 
dated 17th November, 1947, and made in Case No. 101 of the Calendar for 1947. 


N. Somasundaram for the Accused. 
The Public Prosecutor (V. L. Fihiraj) on behalf of the Crown. 
The Court delivered the following 


.JUDGMENTS : Horwill, 7.—The appellant has been convicted by the learned 
_ ‘Sexsions Judge of Coimbatore of the murder of his brother and has been sentenced 
tu-transportation. for life. 


Nobody actually saw the murder committed; but P.Ws. 2 to 4 came on the 
scene upon hearing cries of ‘‘ Ayyo ” from the deceased and found that he had a 
enetrating wound in the abdomen, through which the intestines were protruding. 
e said that the appellant had stabbed him. The evidence shows that the appellant 
had been much taking to heart the tendency of his brother to commit petty thefts ; 
and when taxed with the offence after his brother had been stabbed, he admitted 
that he had committed it because he was ashamed of his brother’s conduct. The 
-deceased made a statement to those gathered there immediately after the offence 
and said that his brother had stabbed him. He repeated this statement when 

he was formally examined at the hospital, where he said : 
“ My elder brother came near me and stabbed mein my abdomen. He ran away after stabbing 


TERET He stabbed me like this because yesterday I stole buttons from the house of my elder 
brother, Krishnaswami’s brother-in-law, Sinnappan.” 


In the Courts below the appellant denied all knowledge of the offence and 
attributed the evidence against him to enmity on the part of the witnesses. There 
is no reason to think that there was any substance in these allegations ; and the 
evidence seems to be beyond reproach. 


The learned advocate for the appellant concedes that the evidence has made 
out a case of murder ; but he contends that the appellant should be dealt with under 
‘section 10-A of the Borstal Schools Act. It is conceded that section 8 would not 
apply ; but it seems clear that under section 10-A of the Act, the Provincial Govern- 
ment has power, in a case where an offender is of the age of the appellant, who is 
17 years, and has been sentenced to ortation for life, to send him to a Borstal 
School if they consider that he might with advantage be detained in such an ins- 
titution. The appellant is psychologically somewhat abnormal and not a har- 
dened criminal. tf no action is taken under section 10-A of the Act, it is difficult 
to think what suitable action can be taken against the appellant. His crime does 
not merit a life sentence ; and association with hardened criminals in an ordinary 
jail would cause his character to deteriorate. On the other hand, he might, under 

‘the sympathetic guidance of the Superintendent of a Borstal School, be helped 
to adapt himself better to the problems of life. 


While therefore confirming the sentence of transportation for life, I re- 
commend to the Provincial Government that they take action under section 10-A 
and commit the appellant to a Borstal School for such period as they think fit. 





+ 


* Cri. Appeal No. 42 of 1948. 6th April, 1948. 
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- Mack, 7—I should like to express complete agreement with my learned: 
brother. e are not aware as to precisely what reasons guided the learned Sessions- 
Judge into finding that this was not a suitable case for Borstal treatment. It may be 
that he applied the principles of section 8 of the Borstal Schools Act to this case 
which should be dealt with under section 10-A. Under section 8 an adolescent 
offender should have criminal habits or tendencies or association with persons of 
bad character. This is a peculiar case in which righteous indignation against his 
brother’s commission of petty thefts developed a powerful emotion in this youth 
which he could not control and was the main motive for stabbing his brother and 

leading him into committing a far graver crime. : 
In fact no better case for treatment in a Borstal institution can in my opinion 


be imagined. 
K.C. ———— Sentence confirmed. Action under Borstal 
Schools Act recommended. 


“ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDA MENON. 


K.S. Doraiswami Iyer ..  Petitioner.* 


Government of India Act (1935), section 270, Criminal Procedure Code (V of 1898), section 197 and 
Penal Code (XLV of 1860), sections 120-B and 409—Accused a public servani— Hiring out vehicle intended for- 
military purposes to private coniractors—Breach of trust—Not acting in the discharge oj his duties—No sane 
tion nece sary for prosecution. , 

The accused. who was a public servan’ was entrusted with the duty of allotting trucks to the 
various military departments for their use. The driver of each vehicle takes it to the accused every 
day for the purpose of getting the works allotted and when it is so taken it is the duty of the accused 
to indicate in the duty slip of the driver which place he has to go. The accused in agreement with 
and accused instead of allotting certain lorries on the dates mentioned in the charge for military 

entered falsely in the duty slips, some bogus military work and hired out the lorries to- 
private contractors for their own work after receiving illegal gratification in each case for so mig 
out. On the question whether the accused acted or purported to act in the discharge of his official 
duty and whether sanction under section 270, Government of India Act or section 197, Criminal 
Procedure Code was necessary for his prosecution, 

Held, that, when the accused agreed with the and accused, to commit an illegal act, that is to 
hire a vehicle entrusted to him for military use for private use, neither he nor the and accused. 
was doing anything, which was in the dis e of their official duties ; in fact it was a negation 
of the execution of public duty. Both of them knew it was against the official duty to hire- 
out a military vehicle for private purpose. Neither of them had any intention that the act which 
they were doing in pursuance of that agreement was in any way connected with their official capacity. 
It may be that but for the opportunity when presented to these persons on account of the official: 
position they would not have been in a position to enter into this illegal agreement. But that would. 
not matter and no sanction under section 270 of the Government of India Act or section 197 of the. 
Criminal Procedure Code was necessary. 

Held further, that, as regards the charges under section 409 of the Penal Code, where a public 
servant commits breach of trust in respect of some property entrusted to him, he is not doing an 
act, nor even properly to do an act in the execution of his duty ; when he commits the act he does 
not pretend to act in the official discharge of his duty, and no sanction is necessary for his prose- 
cution. 

Petition praying that in the circumstances stated therein, the High Court 
will be pleased to quash all proceedings including the charges framed against the 
petitioner in C.C. No. 231 of 1947 on the file of the Additional First Class Magistrate- 
of Ranipet. 

K. V. Ramaseshan and R. Subrahmanyam for Petitioner. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 


The Court made the following 

Orver.—This is an application to quash the four charges framed against the- 
petitioner, by the Additional (First Class Magistrate of Ranipet in C.C. ` No. 231 
of 1947 on his file. The first of these charges relates to an offence under section 
120-B of the Indian Penal Code in that the petitioner, between ist May, 1946, 
and ist June, 1946, at Arkonam, with a person who is the second accused in the 





* Crl. M. P. No. 337 of 1948. 12th March, 1948. 
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Court below, agreed to do an illegal act, viz., hiring out the military vehicles en- 
trusted to the petitioner for allotting to the Sub-Divisional Officers for military 
works, to P.W. 2, a civilian building contractor, and that the same act, viz., the 
hiring out of the military lorries to the private contractor, having been done in 
pursuance to an illegal agreement the petitioner hereby committed an offence 
of criminal. conspiracy. The next three charges relate to cases of criminal breach 
of trust by a public servant, viz, the petitioner, in that he as Sub-Divisional Officer, 
M.E.S., Arkonam, being entrusted with military lorries for allotment to other Sub- 
Divisional Officers for military work, used those military lorries dishonestly in 
contravention of such entrustment and thereby committed criminal breach of trust 
on three occasions. 


The contention raised in this application is that the charges should be quashed 
for the reason that the Magistrate had no jurisdiction to entertain the proceedings 
before him on the ground that there was no sanction as-contemplated by section 
270 (1) of the Government of India Act, 1935, and also that the petitioner being a 
public servant under a contract of service with the Governor-General in Council 
and not removeable from his office save by or with the sanction of the said authority, 
and the offences alleged against him being said to have been committed by him 
while acting or purporting to act in the discharge of his official duty, the Court 
should not have taken cognizance of the said offences without the previous sanction 
of the Governor-General in Council under section 197 of the Criminal Procedure 
Code. Both these objections converge to the same point, 718., whether the petitioner 
in committing the alleged acts which form the subject of the charges was doing an 
act or purporting to do an act in execution of his duty as a servant of the Crown 


in India. 


According to the prosecution, the petitioner who was employed as a Sub- 
Divisional Officer in the Transport Garrison Engineering Office at Arkonam was 
entrusted with the duty of allotting trucks to the various military departments for 
their use. ‘These trucks belong toa company known as the General Provisions 
Transport Company and were at the disposal of the military authorities to be used 
for military purposes. According to the evidence now let in, it is seen that the 
driver of each vehicle takes it to the petitioner every day for the purpose of getting 
the work allotted and when it is so taken, it is the duty of the petitioner to indicate 
in the duty slip of the driver which place he was to go. Such allotment should be, 
only for military purposes and not for anything else. ‘The prosecution case is to 
the effect that instead of allotting certain lorries on the dates mentioned in the charge 
for military purpose, the petitioner entered falsely in the duty slips some bogus mili- 
tary work and hired out the lorries to private contractors for their own work after 
receiving illegal gratification in each case for so hiring out. It is said that the 
offence of criminal breach of trust arises from the fact that the lorries entrusted 
to him in his official capacity for the purpose of using them for military work alone 
were diverted for private use after he received consideration for such diversion. 
This was done as a result of a conspiracy between the petitioner and the second 
accused in the lower Court. Such being the case, the two accused have been arraign- 
ed firstly for the offence of criminal conspiracy and secondly for the various ins- 
tances of criminal breach of trust on specific dates. 


The question that falls for decision is whether on the prosecution evidence ag 
it stands (I do not wish to express any opinion about the credibility or otherwise) 
the petitioner was acting or purporting to act in the discharge of his official duty. 
There are certain essential circumstances to be kept in view according to the learned 
advocate for the petitioner. They are as follows : but for the fact that the petitioner 
was the Sub:Divisional Officer and was empowered to direct the lorries entrusted 
to his chargé for the particular or specific military purposes, he would not have had 
the opportunity of doing what he is alleged to have done. Therefore, Mr. Rama- 
seshan urges:that there is an element of the official duty being done by the petitioner 
when he directed the driver to take the lo to private contractors like P.W. 2 
and others. Secondly, according to him, drivers like P.W. 6 would not have 
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obeyed the direction given by the petitioner unless it were that the petitioner’s act 
would amount to one purporting to þe done in the discharge of his official duties. 
The evidence of P.Ws. 6 and 2 is clearly to the effect that they would not have 
acted as they did but for the belief instilled in them by the petitioner that he 
was acting in the discharge of his official duties. i 


On the strength of the above circumstances, Mr. Ramaseshan contends that 
the prosecution cannot stand in the absence of the previous sanction of the Gover- 
nor-General in Council under section 270 of the Government of India Act or under 
section 197 of the Criminal Procedure Code. For this argument he relies upon 
the observations of the Federal Court in Dr. Hori Ram Singhv. The Crown?. In parti- 
cular, reliance is placed on the observations of Sulaiman, J., at pages 33, 36 and 37 
‘of the report where the learned Judge was discussing the question as regards the 
applicability of section 270 of the Government of India Act to the facts of that case, 
as well as to the contention raised therein regarding the breach of trust. There 
are other passages in the Flee Jaran also to which reference is to be made especially 
to the judgment of Varadachariar, J., at pages 38 to 41. What the Federal Court 
decided in that case was that for an offence of breach of trust under section 409, 
Indian Penal Code, committed by a public servant, no sanction under section 270 
of the Government of India Act or under section 197 of the Criminal Procedure 
Code is necessary. I need not refer to the various other cases where the question 
has been discussed at some length. Suffice it for the present case to rely upon a 
recent decision of Rajamannar, J., as he then was in Crl.R.C. No. 1091 of 1946 
dated the 2nd April, 1947. That was a case where the accused were charged with 
criminal conspiracy to commit various offences. The lower Court in that case 
held that for the initiative of proceedings under sections 409 and 420 of the Indian 
Penal Code the consent of the Governor-General was necessary but that no such 
-consent was necessary in respect of the charge under section 120-B of the Indian 
Penal Code. The application to revise the order of the lower Court therefore 
was concerned only with the point regarding the necessity of the previous sanction 
of the Governor-General in Council for an offence under section 120-B of the 
Indian Penal Code. The learned Judge after a very exhaustive discussion, if I 
mdy say so, came to the conclusion that the offence of conspiracy could not have 
been committed by the accused by acting or purporting to act in the discharge of 
his duty. The following observations of the learned Judge are pertinent to be 
considered for the present case: 

“ Applying the test so laid down by the Federal Court to my mind it is clear that the offence 
of criminal conspiracy cannot fall within the category of “an act done or purporting to be done in 
the execution of his duty as a public servant.’ As I have already said the gist of the offence consists 
in the agreement to commit certain illegal acts. No doubt the agreement was arrived at at a time 
when the petitioner held an official capacity. It may also be because he was holding a particular 
official position that he became a party to that agrecment. But for the fact that he was a servant 
in charge of certain official work, he would not have been a party to the conspiracy. But it cannot 
be said that the agreement was an act done in his official capacity. It was not an act which the 
offender professed to do in pursuance of his official duty and meaning ‘to convey to the mind 
of another the impression that he is so acting.’ The act complained of, riz., that he agreed to do, 
or cause to be done, certain illegal acts was not an official act just as it was pointed out in Hector 
Thomas Huntley v. King-Em ! that the act of receiving illegal gratification could not be an act 
done or purporting to be done in the execution of duty. In my opinion the contention on behalf 
of a pona based on section 270, sub-section (1) of the Government of India Act, should be 
rej a 


These observations apply directly to the present case. When the petitioner agreed 
according to the prosecution, with the second accused to commit an illegal act, i.e., 
to hire out a vehicle entrusted to him for military use for private use, neither he nor 
the second accused was doing anything which was in the discharge of their official 
duties. Both of them knew that it was against the official duty to hire out a military 
vehicle fora private purpose. Neither of them had any intention that the act which 
they were doing in pursuance of that agreement was in any way connected with 
their official duties. It may be, that but for the opportunity when presented to 
these persons on account of their official position, they would not have been in a 


1. (1939) 2M.L.J. (Supp.) 23: 2 F.L.J. 2. (1944) I M.L.J. 503: 1944 F.L.J. 1671 
153 : (1939) F.C.R. 159. ILL.R. 23 Pat. 517 (F.C.). 
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position to enter into this illegal agreement. But that does not matter. The- 
question has to be considered from this aspect, viz., whether the persons according 
to their knowledge were doing or not doing an official act. I have no doubt that 
when—if the prosecution story is true—the petitioner and the second accused. 
agreed to hire out the lorries to private a they were not, to their knowledge, 
doing or purporting to do any official act. This disposes of the first charge regarding. 
the offence'under section 120-B, Indian Penal Code. 


Even as regards the three charges under section 409, Indian Penal Code, it 

cannot be said that the petitioner was acting or purporting to act in the discharge 
of any official duty. Sulaiman, J., in Dr. Hori Ram Singh v. The Crown}, observes. 
at page 36/of the report as follows : 
; “The question whether a criminal breach of trust can be committed while purporting to act 
in execution of duty is not padi of being answered hypothetically in the abstract, without any, 
reference to the actual facts o the case. An attempt to answer the question in a generalised way 
has been responsible for loose language used in some of the cases cited before us. It is possible to- 
conceive of a case where a criminal breach of trust may be committed in conspiracy with other 
servants and payment of money is dishonestly ordered ostensibly in execution of duty. The question 
whether the act purported to have been done in execution of duty or not must depend on the special: 
circumstances of each case.” 


Further on the learned Judge observes that, 

“When a public servant simply embezzles some property entrusted to him and thereby commits, 
a criminal breach of trust under section 409, he is not doing an act, nor even purports to do an act 
a fe ae of his duty ; when he commits the act, he does not pretend to act in the official discharge 
0 uty.” 
The contingency envisaged by the learned Judge of the possibility of a case where a 
criminal breach of trust is committed in conspiracy by one public servant with, 
other public servants and payment of money 15 dishonestly ordered ostensibly in 
execution of duty, does not arise here, for it is not pretended that there is any pay- 
ment of thè public funds by the petitioner in pursuance of a conspiracy with any 
other public servant dishonestly. What the petitioner is charged with is, that by 
using a vehicle entrusted to him in his capacity as a public servant in derogation 
and utter violation of the entrustment, he thereby caused wrongful gain to himself. 
To such a state of things the observations of Sulaiman, J., cannot apply. Varada- 
chariar, J.,jalso at page 41 of the report came to the same conclusion and observed 
that in so far as the charge under section 409 was concerned, the acts in respect of 
which the appellant therein was prosecuted could not be regarded as acts done or 
purporting to be done in the discharge of his duty. The above decision of the Federal 
Court has been followed in a number of other cases to which it is unnecessary tor 
make any detailed reference. All these cases have been considered by Rajamannar, 
J., as he then was, before coming to the conclusion that for an offence of criminal 
conspiracy under section 120-B it is not necessry to have the previous sanction of 
the Governor-General under section 270 of the Government of India Act. 


On principle, it is difficult to see how a person in doing an act in the utter 
contravention and entire violation of his official duties can be deemed to do the, 
same in discharge or execution of his official duty or purporting to do in the dis-- 
charge or execution of his official duty. It is not pretended or even remotely 
suggested that a public servant like the petitioner can use the property entrusted | 
to him for his own purposes. If he does any act in violation of the terms of the: 
entrustment, it is a negation of the execution of public duty. I am therefore 
satisfied that the argument advanced by the petitioner’s counsel are unacceptable, 
and that the provisions of section 270 of the Government of India Act or section 
197 of the Criminal Procedure Code are not applicable to the facts of the present 
case. I wish it to be distinctly understood that I do not intend to express any 
opinion whatever about the merits of the case and whether the prosecution evidence 
as it stands is sufficient or not to prove the offences with which the petitioner 
is charged. ; 

The petition is therefore dismissed. 

MPS: — Petition dismissed — 


1. (1939) 2 M.L.J. (Supp.) 23: 2 F.L.J. 153 : (1939) F.C.R. 159. 
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[PRIVY COUNOIL.] 
(On appeal from the Federal Court of India).? 


PRESENT :—Lorp SIMONDS, Lorp Normanp, Lorp Morron or HENRYTON, 
Lord MACDERMOTT, SR MADHAVAN NAR AND SIR JOHN BEAUMONT. 


Albert West Meads .. Appellant" . 
v. 
The King .. Respondent. 
Government of India Act (1935); section 270 (1)—“‘ Proceedings avil or criminal’ —If includes proceedings 
before a Couri- Martial Publis servani fraudulently misapplying money entrusted to his cars as public servani 
—If an act done in the execution of his duty as a public seroant—Sanction under section 270 (1)——Necessity. 
Proceedings before a Court-Martial are not “proceedings civil or criminal” in the sense in which 
those words are used in section 270 (1) of the Government of India Act, 1935. The phrase “ pro- 
ceedings civil or criminal ” indicates only the civil or criminal proceedings capable of being insti- 
tuted under the ordinary law of the land and does not include proceedings under the military law. 
The acts of a public servant of fraudulently misapplying money entrusted to his care as a public 
servant cannot be said to be acts done by him by the virtue of the office that he held and as such 


sanction under section 270 (1) of the Government of India Act is not necessary for his prosecution 
for the offences commutted by him. 


Appellant in person. 
Sir Walter Moncton, K.G. and John Megaw for Respondent. 
Their Lordships’ Judgment was delivered by 


Lorp Morton OF Henryron.—This is an appeal, by leave of the Federal Court 
of India, against the judgment of the’ Federal Court! dated the goth November, 
1944, dismissing the appellant’s appeal against the judgment of the High Court of 
judicature at Lahore dated the 24th April, 1944, whereby the said High Court 
dismissed the appellant’s petition praying for a writ in the nature of Habeas Corpus 
for his release from imprisonment. The appellant had been sentenced by Field 
General Court-Martial to be cashiered and to undergo two years’ imprisonment 
with hard labour. 


The appellant was, at the date of his conviction by Court-Martial, an officer 
of His Majesty’s Forces, holding the temporary rank of Major in the Royal Engineers. 
He had enlisted in the United Kindom in October, 1939, and had subsequently 
been commissioned and posted to India in the Royal Engineers in 1940. At the 
time of the events which gave rise to his trial by Court-Martial, the appellant was 
attached to .a unit of the Indian Engineers. He remained, however, subject to 
the Army Act. 5 


“The ay dares was charged before a Field General Court-Martial at Lahore 
on the 12th October, 1943, on four charges, framed under the Army Act. 
The first charge, under section 17 of the Army Act, alleged that the appellant, 
on or about the 22nd lee 1943, when concerned in the care of public property 
namely, Rs. 8,089-7-0 the imprest money of the Company EE by the 
appellant, had fradulently misapplied the same. The third charge, also under 
section 17 of the Army Act, alleged similarly that the appellant had fraudulently 
misapplied regimental property, namely, Rs. 871-12-9, being part of the regimental 
funds of the said Company. ‘The second and fourth charges were framed under 
section 40 of the Army Act, and were alternative charges to the first and third charges 
respectively, alleging neglect to the prejudice of good order and military discipline 
in that the appellant so negligently performed his duties as to suffer the said sums 
of money to be destroyed by fire. 


It would appear from the appellant’s affidavits hereafter mentioned that 
there was no dispute that on the 22nd ia a 1943, the appellant had in his possession 
the two sums of money alleged in the charges, and that subsequently he was unable 


———-in 
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to produce them. His defence, on the facts appears to have been primaril 
that the whole of the moneys was destroyed in an accidental fire which peared 
in a chest of drawers in the appellant’s room on the night of the 22nd or 23rd April, 
1943, Owing to the overturning of a candle, while the appellant was temporarily 
absent from the room. 


On the 17th October, 1943, the Court-Martial found the appellant guilty on 
the first and third charges, and not guilty on the second aaa RSet ey 
and sentenced him to be cashiered and to undergo two years’ imprisonment with 
hard labour. The findings and sentence were reserved by the Commander, Lahore 
District, who had convened the Court-Martial. They were confirmed on 23rd 
November,1943, by the General Officer Commanding-in-Chief, Central Command. 
oe appellant was committed to prison to serve his sentence on the goth November, 

On the 2oth January, 1944, the appellant petitioned the High Court of Judica- 
ture at Lahore, under section 491 and section 561-A of the Code of Criminal 
Procedure (Act V of 1898), praying that the Superintendent of the Central Jail, 
Lahore, should be directed to produce the ap nt, and the Adjutant-General 
in India should be directed to show cause why the appellant should not be set at 
liberty. By his amended petition, dated the 11th February, 1944, supported 
‘by two affidavits by the appellant, the appellant averred that his trial and convic- 
tion by Field General Court-Martial was illegal, on grounds which may be sum- 
marised as follows : 

; (a) The alleged offence took place within the Area Command of Rawalpindi. 
sat b a aha was, improperly, convened by the Commander of the Lahore 

(6) The appellant should have been tried by a General Court-Martial 
consisting of five officers, and not by a Field General Court-Martial consisting of 
three officers. The reasons given by the Convening Officer for convening a Field 
‘General Court-Martial were not bona fide. 

‘c) Under section 270 of the Government of India Act, 1935, the previous 
sanction of the Governor-General was required before proceedings could be taken. 
Such sanction had not been given. 

' There was no evidence before the Court-Martial on which the appellant 


could have been found guilty. 

(e) The trial was against the provisions of the Army Act, Rules of Evidence 
and Procedure and the conviction was against natural justice. In substance and in 
law the prisoner did not have a trial at all. 

(f) It had been averred by the Prosecuting Officer before the Gourt- 
Martial, and so held z the Court-Martial, that there was no obligation on the 
prosecution to prove ere the money went to and that it was entirely for the 
appellant to substantiate his innocence. 

The appellants petition came before Blacker, J., who referred to a Special 
Bench of the High Court the question whether section 270 of the Government of 
India Act, 1935 (hereafter referred to as “the Act”) is applicable to Courts-Martial 
held under the Army Act in respect of a British Officer attached to the Indian 
Army. Sub-sections (1) and (2) of that section are as follows : 

“S, 270 (1)—No proceedings civil or criminal shall be instituted against any person in respect 
of any act done or purporting to be done in the execution of his duty as a servant of the Crown in 
India or Burma before the relevant date, except with the consent in the case of a person who was 
employed in connection with the affairs of the Government of India or the affairs of Burma of the 
‘Governor-General in his discretion, and in the case of a person employed in connection with the 
affairs of a Province, the Governor of that Province, in his discretion. 

(2) Any civil or cruminal proceedings instituted, whether before or after the coming into operation 
of this part of this Act, against any person in respect of any act done or purporting to be done in 
the execution of his duty as a servant of the Crown in India or Burma before the relevant date shall 
be dismissed unless the Court is satisfied that the acts complained of were not done in good faith, 
and, where any such proceedings are dismissed, the costs incurred by the defendant shall inso far as 


they are not recoverable from the person instituting the proceedings be charged in the case of 
persons employed in connection with the functions of the Governor-General in Council of the affair 
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of Burma on the revenues of the Federation and in the case of persons employed in connection with 
the affairs of the Province on the revenues of that Province.” 


Sub-section (3) defines “ the relevant date ” and it is not disputed that 22nd 
” April, 1943, was before the relevant date. At the hearing before the Special Bench 
the Advocate-General of India, who appeared for the Crown, conceded that proceed- 
ings before Courts-Martial were in the nature of criminal proceedings, that a Court- 
Martial could be properly described as a Court, and thatat the relevant date the 
appellant was “ a servant of the Crown employed in connection with the affairs 
of the Government of India.” He contended, however, that Courts-Martial 
were not “criminal proceedings” in the sense in which that phrase was used 
in section 270 of the Act. The Special Bench accepted this contention, taking 
the view that the criminal proceedings referred to in section 270 of the Act were 
proceedings in the ordinary criminal Courts, and not proceedings in special 
Courts which were the creation of military law. | 
The appellant’s petition was accordingly referred back to Blacker, J., with the 
answer that section 270 of the Act is not applicable to a Court-Martial held under 
the Army Act in respect of a British Officer attached to the Indian Army. 


The appellant’s petition was then heard and determined by Blacker, J., and 
judgment was given on the 24th April, 1944. The learned Judge said that the 
appellant’s objection to his convictions could be divided into three groups : 


(1) Objections to the jurisdiction of the Court-Martial. 


(2) Want of the consent of the Governor-General under section 270 of the 
Act. 


(3) Objections to the conduct of the trial that is to say, contentions that 
the procedure was such as to deny him justice, and that there was no evidence 
on which a conviction could be based. 


As regards the second objection, the learned Judge held that he was bound by 
the judgment of the Special Bench referred to above, with which he agreed. As 
regards the third group of objections, the learned Judge said : 

“ With regard to the question of procedure I have seen the record of the Court-Martial, and the 


procedure adopted appears to me to be absolutely consistent with all principles of natural justice. . . . 
On the point whether there was evidence on which the conviction could be based, there was 


considerable argument before me the powers of the High Court to inquire into this question. 
I have, however, been saved the labour o discussing these arguments in this judgment, as the matter 
has also been decided by the Special Bench, whose decision that this Court cannot inquire into the 
sufficiency of the evidence is not only binding on me, but is one with which I most respectfully concur. 
I have moreover perused the evidence on which the convictions were based, and I have found not 
only that there was evidence, but that it certainly could not be called insufficient. I can find no 
force, therefore, in the objections in the third group.” 

The learned Judge also rejected the first group of objections, relating to the 
jurisdiction of the Court-Martial, on grounds which need not be set out. Accor- 
dingly he held that there was no substance in any of the objections taken by the 
appellant and that the custody in which he was detained was clearly lawful. He, 
therefore, dismissed the petition and discharged the rule. He granted a certificate 
for leave to appeal to the Federal Court on the ground that the decision involved: 
a substantial question as to the interpretation of section 270 of the Act. 


The appellant appealed to the Federal Court of India. In his Amended 
Petition of Appeal he contended that the High Court’s interpretation of section 270 
of the Act was erroneous. In a petition for leave to urge further grounds he sought 
leave to appeal on additional grounds, which are substantially the same as those 
which had been dealt with in the judgment of Blacker, J. The appellant 
argued his case in person before the Federal Court. It appears from the 
judgment of that Court, and it was admitted by the appellant in arguing his case 
before their Lordships’ Board, that in the Federal Court he only argued the question 
as to the true construction ofsection 270 of the Act, although he was given an oppor- 
tunity to raise any other matte on account of which he considered that the pro- 
ceedings against his were invaled or his conviction unjustified. The Federal 
Court dismissed the appeal, but granted laeve to appeal to His Majesty in Council. 
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Before this Board the appellant argued fully and clearly the question as to the 
true construction of section 270 of the Act. He opened his argument by saying 
that he did not rely on the other objections to the jurisdiction of the Court- 
Martial which he had argued before Blacker, J. He did, however, seek to raise, 
by an “ application for permission to urge further grounds,” a number of matters 
relating to the facts of the case and the conduct of the proceedings before the 
Court-Martial. Their Lordships did not think it right to allow the appellant to 
argue matters which he had elected not to argue before the Federal Court and on 
which, in consequence, that Court had given no decision. It is obvious, how- 
ever, that if this application had been granted, the appellant would have been 


faced with a very difficult task, having regard to the observations of Blacker, Ae 
already quoted. 


The result is that the only question now arising for decision is whether section 
270 (1) ofthe Act applies in the present case. If the sub-section does apply, the 
Court-Martial which convicted the appellant had no jurisdiction to try him, since 
the consent of the Governor-General was not obtained, and his conviction cannot 
stand. Ifthe sub-section does not apply, the present appeal must fail. 


The first matter to be considered is whether proceedings before a Court-Martial 
are “ proceedi civil or criminal ” in the sense in which these words are used 
in section 270 (1). Clearly proceedings before a Court-Martial are not “ civil 
proceedings ”, but it is conceded that they may well come within the description 
of “criminal proceedings ” in a suitable context. Their Lordships, however, 
agree with the view of the Federal Court that in section 270 (1) the phrase “ pro- 
ceedings civil or criminal ” “ indicates only the civil or criminal proceedings capable 
of being instituted under the ordinary law of the land ” and does not include pro- 
ceedings under the military law. The Courts in India gave several reasons for 
this view. It will be sufficient to refer to two of them, although the others are 
of some weight. 


The first is based on the language of sub-section (2) of section 270. Clearly 
the phrase “ civil or criminal proceedings ” in that sub-section must bear the same 
meaning as the like phrase in sub-section (1), and in sub-section (2) the phrase 
cannot be construed as extending to Courts-Martial. As the Special Bench pointed 
out, the provision for the dismissal of proceedings ‘ unless the Court is 
satisfied that the acts complained of were not done in good faith” if 
applied to proceedings under the Army Act, would render it practically impossi- 
ble to maintain discipline. Further, it could hardly have been intended by the 
Legislature that, when a charge before a Court-Martial was dismissed, the costs 
should be recovered “from the person instituting the proceedings,’ nor would 
there appear to be any means of executing any such order for payment of costs. 


Secondly, the necessity for speedy punishment is stressed by the preamble to 
the Army Act, but if section 270 (1) applies to Court-Martial proceedings, the 
trial would inevitably be delayed. Nor does the difficulty end there, for if 
section 270 (1) applies to Court-Martial proceedings, it would seem that it must 
equally apply to proceedings before a commanding officer, in which he is 
empowered to award summary punishments. It is inconceivable that the Legis- 
lature intended such proceedings to be delayed until the consent of the Governor- 
General had been obtained. 


The appellant, conscious of the difficulties just mentioned, sought to meet 
them by contending that the sub-section did not apply to all proceedings under the 
Army Act, but only to proceedings in respect of acts on which charges under the 
ordinary criminal law could be based. In their Lordships’ view it is quite impos- 
sible to read any such qualification into the sub-section. They agree with the 
view expressed by the learned Chief Justice in the Federal Court that, 

“ there is no halfway house. Either all Court-Martial proceedings under the Army Act are 
criminal proceedings within section 270 (1), or no Court-Martial proceedings are. Ifall Court- 
Martial proceedings under the Army Act are “criminal Ly Seep cs *__within section 270 (1)— 
there is no way to escape from the fantastic results which would follow from such a decision.” 

18 
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It is unnecessary to elaborate this matter further, as there is another reason 
why this appeal could not succeed, even if proceedings before a Court-Martial were 
“ criminal proceedings ” within section 270 (1). That sub-section only applies 
‘to proceedings instituted against any person “ in respect of any act done or purporting 
to be done in the execution of his duty as a servant of the Crown in India or 
Burma” before the relevant date. On 17th February, 1948, the judgment of 
this Board was delivered in Privy Council Appeal No. 57 of 1947 (Gill and another v. 

Ihe King!). In that case the appellant had been charged with accepting or 
‘conspiring to accept bribes, and the following passage from the judgment is 
relevant in the present case : 

“The Federal Court has not expressed an opinion upon the necessity of a sanction under section 
197 of the Code, but, as {the High Court has expressed the view that such a sanction was in this case 
necessary and upon this much-vexed question the Board has heard full argument, their Lordships 
‘think it right to express their own view.” 

“In the first place their Lordships find it impossible at least in relation to an offence of th s 
-character to distinguish between section 270 and section 197. The words in scction 270 in 
respect o° any act done or purporting to be done in the execution of his duty as a servant of the 
‘Crown’ appear to them to have precisely the same connotation as the words in section 197 (1) 
“any offence alleged to have been committed by him while acting or purporting to act in the 
es ang e of his official duty.’ It is idle to speculate why a change of | was made. But, ifa 
temporal meaning is not given, as in their Lordships’ view it clearly should not be given, to the 
words in section 197 ‘ while acting, etc.’ it is in their opinion impossible to differentiate between 
the two sections. In the consideration of section 197 much assistance is to be derived from the 
Judgment of the Federal Court in Hori Ram Singh v. R.*, and in icular from the careful 
: 3 of previous authorities which ıs to be found in the’opinion of Varadachariar, J. heir 
Lordships, while admitting the cogency of the argument that in the circumstances prevailing in 
India a large measure of protection from harassing aaa Se may be necessary for public 
officials, cannot accede to the view that the relevant words have the scope that has in some 
cases oo ee to them. A public servant can only be said to act or to purport to act in the 
discharge of his official duty, if his act is such as to lie within the scope of his official duty. Thus 
a judge neither acts nor purports to act as a judge in receiving a bribe, though the judgment which 
he delivers may be such an act: nor does a Government medical officer act or purport to act as a 
“public servant in picking the pocket of a patient whom he is examining, though the examination 
itself may be such an act. The test may well be whether the public servant, if challenged, can 
reasonably claim that, what he does, he does in virtue of his office, APP pag such a test to the 
present case, it seems clear that Gill could not justify the acts in respect of which he was charged as 
acts done by him by virtue of the office that he held. Without further examination of the 
authorities their Lordships, finding themselves in general agreement with the opinion of the 
Federal Court in the case cited, think it sufficient to say thatin their opinion no sanction under 
“section 197 of the Code of Criminal Procedure was needed.” 


_ In the present case, it is equally clear that the appellant “ could not justify 
the acts in respect of which he was charged ”’, i.e., acts of fraudulently misapplying 
money entrusted to his care as a public servant, “ as acts done by him by virtue 
of the office that he held.” 
For these reasons their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 
V.S. = Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnRr. JUSTICE RAJAMANNAR. 
‘The Public Prosecutor .. Appeilant* 
| 2. i 
Nagalla Seshagiri Rao l .. Respondent, 
Madras Preosntion of Adulteration Act (III of 1918), section 20 (2) (f)—Rules under, rule 27-A— 
Possession for purposes of sale of mixed oi s—Offence whether constituted . 


The fact that a merchant mixes inferior oil w th superior oil necessarily leads to the conclusion 
that it is the intention of the merchant to sell the mixture as superior oil. Where the accused who 
had in his possession a mixture of gingelly oil and groundnut oilin the proportion of 75 and 25 per 
“cent. respectively, when asked by the inspecting mantri of the Municipality told him that he bad 
-groundnut oil with him, 


1. ees 2 M.L.J. 6 oP 
2. (1939) F.G.R. 159 : 2 F.LJ. 153 : (1939) 


* Cri. Appeal No. 87 0 1947. 12th August, 1947. 


2 M.L.J. (Supp.) 23. 
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Held, that the possession by the accused for purposes of sale of the mixed oils constituted an 
pee under bine 27-A of the rules made under section 20 (2) (f) of the Madras. Prevention of 
ton Act. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) by the Stationary Sub-Magis- . 
trate of Guntur in C. C. No. 3579 of 1946 on his file. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
B. V. Ramanarasu for Respondent. 
The Court delivered the following 


JupcmenT.—In this appeal by the Crown, the decision depends upon the 
construction of rule 27-A of the rules made under section 20 (2) (f) of the Madras 
Prevention of Adulteration Act and its application to the facts of the case, which 
are not in dispute. 


The Sanitary Inspector employed by the Guntur Municipality sent his maistri 
on 30th July, 1946, to the shop of the accused to find out if accused was selli 
gingelly oil. The result of the inquiry was that the accused said that he had 
groundnut oil with him. The Inspector took from him a sample of the oil. He 
sent the oil for analysis and the Government Analyst, Guindy, reported that the 
sample contained 25 per cent. of groundnut oil and 75 per cent. of gingelly oil. 
The accused was thereupon prosecuted for an offence of contravening rule 27-A 
which is as follows :— 

“ No person shall sell or have in his possession for the purpose of sale a mixture of gingelly oil 

with groundnut oil, safflower oil or any other oil.” 
The accused in his statement of 22nd October, 194€, in answer to the charge that 
he had in his possession a mixture of gingelly oil with 25 per cent. of groundnut 
oil for the purpose of sale in his shop pleaded that the oul which he kept in his 
possession for the purpose of sale was not gingelly oil, but it was groundnut oil. 
The Stationary Sub-Magistrate, Guntur, acquitted the accused on the ground 
that the accused had not contravened rule 27-A. His reasoning was shortly this. 
When the sample oil was sold to the Sanitary Inspector it was sold as groundnut 
oil and rule 27-A prohibits only the mixture of gingelly oil with groundnut oil 
which meant that to come within the purview of rule 27-A, the added substance 
should be groundnut oil, but here the added substance was gingelly oil. The 
Magistrate also tried to support his conclusion by making a reference to the relative 
prices of groundnut oil and gingelly oil. It was in evidence that the price of ground- 
nut oil was Rs. 1-8-0 whereas the price of gingelly oil was Rs. 3 per viss. According 
to the Magistrate, therefore, it was unnatural and mysterious that the merchant 
should add 75 per cent. of gingelly oil which costs more and 25 per cent. of ground- 
nut oil which costs less and to sell the mixture as groundnut oil for a loss. 


The entire basis of the argument of Mr. Ramanarasu who argued the case 
for the accused with great resourcefulness was that the sample of the oil sold to 
the Sanitary Inspector was sold as groundnut oil. According to him, that would 
make groundnut oil, as it were, the base with which any other oil like gingelly 
oil, in this instance, is added. In my opinion that is not the proper way of construing 
the rule. The oil as it actually was, at the time it was kept for sale, cannot properly 
be said to be either groundnut oil or gingelly oil. It was certainly a mixture of 
both. In this case the Magistrate thought that the added substance was gingelly 
oil. I am unable to follow why. Even from the point of view of the relative 
proportion, gingelly oil was 75 per cent. whereas groundnut oil was only 25 per 
‘cent. The Magistrate thought that the action of the accused in selling this mixture 
as groundnut oil at a distinct loss was unnatural and mysterious. The mystery 
is because the one instance of the sale of th: sample oil to the Sanitary Inspector 
as groundnut oil was taken as the criterion. J agree with the Magistrate that 
it is impossible to believe that any merchant in his senses would make a mixture 
of gingelly oil and groundnut oil in the proportion found in this case and sell it 
as groundnut oil which costs less. ‘The obvious inference is that though for reasons 
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which can easily be comprehended the particular sample in question was sold to 
the officer as groundnut oil, the accused was having this mixture to be sold as- 
gingelly oil which certainly costs more. 


But I am not deciding this case on that ground. ‘There is some force in the 
contention of Mr. Ramanarasu that gingelly oil is mentioned as being mixed with. 
groundnut oil, safflower oil and any other oil. That is evidently because the idea 
underlying the rule is that gingelly oil is the best and the costliest of the oils men-- 
tioned there. Mr. Ramanarasu also pressed upon me that the idea of adulteration | 
connotes always a mixture of inferior stuff and a superior article of consumption, 
but I do not think that this contention really helps him. The fact that a merchant 
mixes inferior oil with superior oil necessarily, in my opinion, leads to the con- 
clusion that it is the intention of the merchant to sell the mixture as superior oil ; 
otherwise the action of the merchant would be, in the words of the Sub-Magistrate 
“ unnatural and mysterious.” In the present case we have certainly a mi 
of the inferior groundnut oil with gingelly oil. In my opinion, the proportion 
would not matter at all. If in this case the proportion was 75 per cent. gingelly 
oil and 25 per cent. of groundnut oil, it may be in another case the proportion 
gingelly oil 25 tee cent. and groundnut oil 75 per cent. It would nevertheless mear 


that another oil has been added to gingelly oil which I agree with Mr. Ramanarasw 
15 treated as the primary oil. 


The accused was charged with the offence of contravening rule 27-A which 
covers the case of possessing for the purpose of sale a mixture of gingelly oil with. 
groundnut oil. The mixture in question is certainly a mixture of gingelly oil | 
with groundnut oil. To say that it is also a mixture of groundnut oil with gingelly 
oil may not be incorrect, but on that ground it cannot be denied that it is a mixture 
of gingelly oil with groundnut oil; and the possession of such a mixture is an 
offence within the meaning of rule 27-A. I am therefore of opinion that the 
accused was guilty of the offence with which he was charged and the acquittal’ 
was wrong in law. I therefore set aside the order of acquittal passed by the Sub-- 
Magistrate and convict the accused of the offence with which he was charged and 


I sentence him to pay a fine of Rs. 20; in default to undergo simple imprisonment. 
for one week. l i 


B.V.V. Appeal allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justro GOVINDA MENON. 
Gowleru Kotrappa and others .. Accused. * 
Criminal Procedure Code (V of 1898), section 438—Reference to High Court on questions of law raised 
during the course of proceedings in a lower Court—Competency. 


It is not the function of the High Court to give opinions on questions of Jaw raised during the ; 
course of proceedings in the lower Court and therefore a reference to the High Court by a District. 
Magistrate on such questions would be incompetent. The Legislature has not chosen to give power 


to a District Magistrate to refer questions of law arising interlocutorily during the course of an enquiry 
or trial 


Case referred for the orders of the High Court under section 438, Criminat 
Procedure Code, by the District Magistrate, Bellary, in his letter C. R. P. No. 15. 
of 1947 E., 1, dated 25th February, 1948. 

Accused not represented. f 

The Public Prosecutor (V. L. Ethiraj) for -the Crown. 

The Court made the following 


OrvDER.—The District Magistrate of Bellary has moved this Court under 
section 438, Criminal Procedure Code, for a decision on the point raised by him 


— vhs sl Sfp 


* Cri. R. C. No. 292 of 1948. i 6th July, 1948. 
(Case Referred No. 26 of 1948.) : 
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regarding ithe correctness or otherwise of a ruling given by the Stationary Sub- 
Magistrate, Hospet, in C. C. No. 1179 of 1946 on his file. From the letter of 
reference of the District Magistrate it is seen that during the course of the examination 
of a prosecution witness the vakil for the complainant wanted to get a copy of 
the report of the police under section 202, sub-clause (1), Criminal Procedure Code 
and file the same as an exhibit in the case. The Stationary Sub-Magistrate held, 
on the objections of the defence counsel, that the copy of the report is irrelevant. 
Later on, during the course of the further cross-examination of P. W. 7, the Sub- 
Inspector of Police, a question was put to him as to whether he found the case of 
the complainant to be true or not in the course of his enquiry under section 202, 
Criminal Procedure Code. This question also was disallowed by the trial Court 
on the objection raised by the defence counsel. The District Magistrate after 
discussing the point of law involved in these rulings disagrees with the view taken 
‘by the Stationary Sub-Magistrate and has submitted the papers to this Court for 
action under section 439, Criminal Procedure Code. When it came on for hearing 
on a previous occasion, as no notice had been sent to the accused I issued notice 
to them, dnd even though the same was served, nobody appeared in this Court. 


The learned Public Prosecutor has placed before me all the relevant and important 
materials, | 


At the very outset I may say that the procedure adopted by the District 
Magistrate is not correct or proper. It is not the function of this Court to give 
‘opinions on questions of law raised during the course of proceedings in a lower 
Court. If, a ruling on a particular point given by a Magistrate is wrong it is per- 
anissible for a complainant or an accused to come up in revision if there are any 
valid grounds for such procedure; but the more appropriate course is to raise 
the question at the stage of an appeal and not come up in revision at an inter- 
locutory stage even where the party aggrieved is a private party. Therefore, it is 
incumbent upon Subordinate Courts to take care that questions of law arising 
in pending proceedings are not referred for the opinion of the High Court. The 
analogous [provisions regarding reference to the High Court in the Civil Procedure 
Code are contained in section 114 and Order 46. Order 46, rule 1 says that where 
the decree ts not subject to appeal and where any question of law or usage having 
the force of law arises, on which the Court trying the suit or appeal, or executing 
the decree: entertains reasonable doubt, the Court may, either of its own motion 
or on the application of any of the parties, draw up a statement of the facts of the 
case and the point on which doubt is entertained, and refer such statement with 
its own opinion on the point for the decision of the High Court. Therefore in 
the Civil Procedure Code, there is no provision for reference where the decree in 
the suit or appeal is subject to an appeal. 


In a decision reported in In re Palani Goundan1, Sadasiva Aiyar, J., has held 
that a District Magistrate is not competent to report to the High Court under 
section 438 a point of law actually arising in a case pending before him. In that 
‘case what happened was that there was a revision petition before the District Magis- 
trate and a question of law arose therein, whereupon the District Magistrate referred 
the matter to the High Court. It was held by the learned Judge that such a 
procedure| was irregular. In this case also on the disallowance of the question 
and the refusal to admit the document as evidence the aggrieved party filed a 
revision on which this reference has been made. The decision cited above is 
authority against the procedure adopted by the District Magistrate. Moreover 
it seems to me that the Legislature has not chosen to give power to a District Magis- 
trate to refer questions of law arising interlocutorily during the course of an enquiry 
or trial. I therefore hold that this reference is incompetent and the records’are 
directed to be returned. 


V.S. Reference held incompetent. 


t 








I. A.I.R. 1914 Mad. 100 (2). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 7 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 


S. Subba Rao .. Appellant* 
D. 
Mangavalli Venkatasesbacharlu and another .. Respondents. 
Civil Procedure Code (V of 1908), section 47 and Transfer of Property Act (IV of 1882), section 52— 


lants purchase pendente lite respondents mortgage suit—Appellant and respondent representatives of common- 
pie tor—Applicability of section 47 of the Code—Principle of lis pendens operates. 


The respondent filed a suit os bane one M on the foot of a m e and in execution of the- 
decree obtained by him brought the prope to sale and outchased Bia He then applied 
to the Court for delivery of possession na impleaded as party to the apalane, the appellant, who: 

ding the disposal of the respondent’s suit had purchased the property in a Court sale, 


in execution against M. The appellant contended that the Sroa application under section 47,- 
Civil Procedure Code, was not maintainable, as both he and the respondent derived title from the 


common judgment-debtor. 

Held, whatever the merits of that contention might have been, it could not be urged by the- 
appellant in the circumstances of this case, where he purchased the property pending disposal of the 
mortgage suit; even though the transfer was not a voluntary one, the principle of section 52 of the- 
Transfer of Property Act applied. 

Parameswari Debi v. Ramcharan, (1937) 2 M.L.J. 359 (P.C.), followed. 

Appeal against the order of the District Court of Cuddappah, dated 26th: 
September, 1945, in A. S. No. 138 of 1943, preferred against the E. A. No. 435. 
of 1945 in O. S. No. 47 of 1940, District Court, Guddappah. 


V. Ramaswami Aiyar for Appellant. 
C. Rangaswami Aiyangar for Respondents. 


The Court delivered the following 

JuDGMENT.—This appeal is preferred against the order of the learned District 
Judge of Cuddappah confirming the order of the learned District Munsiff of 
Cuddappah made in E. A. No. 435 of 1943. The second respondent in the exe— 
cution application is the appellant in this Court. ; 

The Co-operative Society, Guddappah, obtained an award decree, dated 6th. 
June, 1930, in respect of a mortgage debt against one Ambakka. That decree was 
assigned by the Co-operative Society to one Subba Rao, the appellant in this appeal 
on 12th February, 1931. On the 25th November, 1933, Ambakka conveyed all 
the properties belonging to her to one Muneyya. On the 16th January, 1935, 
Ambakka died. In E. P. No. 1935, Subba Rao executed the award decree against 
Muneyya and the properties mortgaged was sold. On 12th July, 1937, Muneyya. 
executed a mortgage in favour of one Seshacharlu for a sum of Rs. 600 borrowed. 
by him for financing a litigation. This mortgage was created against a house 
belonging to Ambakka and sold by her to Muneyya under the aforesaid sale deed 
but not comprised in the mortgage in favour of the Co-operative Society. Subba. 
Rao filed E. P. No. 1340 of 1939 against Muneyya impleading him in the execution. 
petition as a person who covenanted under the sale deed from Ambakka to pay 
a debt due to the Co-operative Society. The house was sold and was purchased 
by Subba Rao on the 4th November, 1940. He obtained possession of the house. 
on 10th November, 1940. Meanwhile on the 10th February, 1940, Seshacharlu 
filed a suit O. S. No. 47 of 1940 in the District Munsiff’s Court of Cuddappah on. 
foot of the mortgage in his favour executed by Muneyya and obtained a preliminary 
and then a final decree in that suit. The final decree is dated the 12th July, 1940 
and in execution of that decree Seshacharlu purchased the house himself in the- 
sale held on 21st October, 1940, which was confirmed on 25th November, 1940. 
He then filed E. A. No. 435 of 1943 and impleaded as parties to that application, 
Muneyya as the first respondent and Subba Rao as the second respondent. He 
sought the permission of the Court in that application to implead Subba Rao as 
a party and prayed for possession of the scheduled property, i.e., the property- 





$ A., A. A. O. No. 77 of 1946. 14th November, 1947. 
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purchased by him in pursuance of the mortgage decree. This was resisted by- 
Subba Rao ‘on the ground’ that the petition was not maintainable. The appli- ` 
cation, it may be stated here, was made under sections 47, 146 and 151 and Order 
21, rule 95 of the Civil Procedure Code. 


The main contention of Subba Rao in the Courts below and here is that sec-- 
tion 47 of the Code has no application as himself and Seshacharlu (the first res-- 
pondent in this appeal) derived title through Muneyya, the common judgment-- 
debtor. “This contention, which is repeated here, was rejected by the Courts below.. 
If there is not a further complication of the fact that there was a Court sale in favour 
of Subba Rao, and delivery of possession to him through Court during the pendency 
of the mortgage suit instituted by Seshacharlu, probably there might be some force. 
in the contention urged on behalf of the appellant. As the purchase by Subba 
Rao was during the pendency of the mortgage suit, though the transfer was not a 
voluntary transfer, the principle of section 52 of the Transfer of Property Act applies 
and this position has been established in this Court and is not challenged before 
me. Ina case parallel to the present case, the Privy Council in a decision reported 
in Parameswari Debt v. Ramcharan! had to consider the applicability of section 47 
of the Code. There, during the pendency of a suit on mortgage, the appellant. 
obtained a usufructuary mortgage in his favour from the mortgagor and came 
into possession of the property. Subsequently, during the pendency of the mort- 
gage suit, the equity of redemption of the mortgagor in the property was sold in. 
execution ofja mortgage decree and was purchased by the appellant. The mort-- 
gagee decree-holders purchased the property in execution of their decree and. 
obtained symbolical possession from the judgment-debtors: They then applied 
for actual possession against the appellant who resisted the application on the 
ground that'section 47 of the Code had no application and that the remedy of the 
mortgagee-decree-holder-purchasers, if any, was by way of a separate suit. It was- 
also contended that the appellant was not a party to the decree which was sought. 
to be executed against him and therefore section 47 of the Code had no application:. 
In repelling this contention, their Lordships of the Judicial Committee, observed. 
at page 361 as follows : 

“It is then said that the appellant was not a party to the decree which is sought to be executed ' 
against him. But he took the property from the defendant pendenie lite and must be treated as his- 
representative in interest. He is bound by the result of the decree. If he'had not obtained pos- 
session of the property from the defendant, the latter would have been required to deliver it to the 
plaintiffs. An e mere circumstance that he got possession from the defendant in pursuance ofa 
transfer, which! was invalid as against the plamntifis, cannot detract from their rights under the decree- . 
poda oy BANG The dispute between the appellant and the decree-holders related to the execution 
of the decree, and, as he was the representative of the judgment-debtor, the Court executing the 
decree had jurisdiction under section 47 of the Civil Procedure Code to determine that dispute.. 
The Court of first instance did determine it, and, ‘as all the requirements of the section were satisfied, 
the decree-holders were entitled to appeal against that decision to the High Court.” 


In view of this decision it is unnecessary ‘to consider the effect of the Full Bench. 
decision in Annamalai v. Ramaswami? and the other cases relied on by Mr. Rama- 
swami Aiyar, the learned advocate for the appellant, as in those decisions ‘there 
was no necessity to consider the principle of lis pendens and its applicability. I 
therefore hold that the decision of the Courts below is correct. This appeal fails: 
and is dismissed with costs of the first respondent. 


Leave 'to appeal is refused. TA 
P i 
o VES. à Appeal dismissed. 


~ 
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lé i 438 (F.B.). 
2. (1941) I MLJ. 45:IL.R. 1941 Mad. ; 


130 THE MADRAS LAW JOURNAL REPORTS. [1048 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Sussa Rao. 


Kandaswami ‘Udayan and another, 
D 


Annamalal Pillai and others ti Respondents. 


Court-Fees Act (VII of 1870 as amended in Madras), section 7 (iv-A) and (v)—Alienation by father— 
Suit for partition and possession—FElection to treat alienation as voi etting aside sale deed—Court-fes 
payable under section 7 (iv-A). 


An alienation by a limited owner or a manager is not absolutely void but is prima facie voidable 
at the election of the reversionary heir or other members of the family. They can elect to treat it 
as a nullity without the intervention of the Court and the commencement of an action to require 
possession of the property may amount to such an election. In such cases the plaintiff is not bound 
to ask for cancellation of the sale deed but can claim the relief of possession of the property covered 
by the sale deed, ignoring the sale. | 


The plaintiffs instituted the suit for partition of the family properties by metes and bounds. 
It was alleged that the properties were the ancestral properties of the plaintiffs and their father the 
frst defendant and that the first defendant executed a mo and that he had later on sold the 
said properties though there was no necessity for the sale. e plaintiffs while seeking to recover 


possession ignoring the alienation offered to pay their share of the mortgage debt if it was found 
that they were bound to do so, 


Held, that as the plaintiffs had by filing the suit elected to treat the alienation as not binding 
on them the suit was in substance one for mere possession falling under section d (0) of the Gourt- 
Fees Act and that the plaint was not leviable to court-fee under section 7 (i0-A) of the Act as amended 
m 


.. Petitioners* 


Ramasami v. Rangachariar, (1 M.L.J. 32: LLR. Mad. .B.) and Kali 
WE ee ere rere eee 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Salem, / 
dated 7th January, 1947, in O. S. No. 127 of 1946. 


N. Stoaramakrishna Aiyar for Petitioners. 
D. Ramaswamt Atyangar and P. S. Srinivasa Desikan for Respond ents. 
The Court delivered the following 


Jupcment.—The question that arises in this revision petition is one of pecuniary 
jurisdiction. It is conceded that if section 7 (to-A) of the Court-Fees Act applies 
| to the relief claimed in the plaint, the District Munsiff’s Court of Salem, will have 
no jurisdiction to entertain the suit. 


The suit was for partition of the properties by metes and bounds into four 
equal shares and for the allotment of three such shares to the plaintiffs. It is 
eged in the plaint that the properties described therein were the ancestral pro- 
perties of the plaintiffs and their father, the first defendant. The first defendant 
had executed a mortgage in respect of the said properties in favour of the second 
.defendant for Rs. 2,320. The first defendant being addicted to bad habits, was 
prevailed upon to execute a sale deed on 22nd January, 1937, for discharging 
“the mortgage debt and other fictitious considerations recited in the sale. It is also 
-stated that there was no necessity to alienate the entire property as the mortgage 
debt could have been discharged by selling a one-fourth part of the properties. 
It is also alleged in the plaint that the plaintiffs were willing to pay their share 
of the mortgage amount due to the second defendant if the Court found that the 
‘shares of the plaintiffs also should pay up the mortgage proportionately. The 
plaint also discloses that immediately the plaintiffs came to ae of the alienation 
a year back, they called upon defendants 2 and 3 to give back the lands to them. 
It will therefore be seen that the suit is a simple suit for partition by members of 
a joint Hindu family and for possession of their shares after electing to treat the 
‘gaid sale as not binding on them. 


*C. R. P. No. 315 of 1947. 25th March, 1948. 


4 
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The plaintiffs valued the suit under section 7 (2) of the Court-Fees Act at 
Rs. 62-5-6 and have given the same valuation for purpose of jurisdiction also. 
The defendants contended in the lower Court that the plaintiffs should have asked 
for the cancellation of the sale deed and paid court-fees under section 7 (t0-A) 
‘of the Court-Fees Act. If that section applied, as the market value of the suit 
property was beyond the pecuniary jurisdiction of the District Munsiff’s Court 
the plaint should be returned for presentation in the proper Court. The learned 
District Munsiff rejected this contention relying upon the decision in Ramaswami 
vy. Rangachariar?. 

Learned counsel for the petitioners contended that section 7 (t0-A) of the 
Court-Fees Act applies to the reliefs claimed in the plaint. He made a distinction 
between a case where the plaintiff alleges that a sale deed is not su ported by 
consideration at all and a case where he admits the binding nature of at least a 
part of the consideration. Basing on that distinction he argued that as in the 
present case the binding nature of the mortgage is not questioned by the plaintiffs 
and as they have also indicated their intention to redeem a proportionate share 
of the mortgage amount, they are bound to ask for a cancellation of the sale deed. 
In support of his contentions he relied upon the decisions in Malkarjun v. Narhari? 
and Ganpat Lal v. Bindabasint Prasad Narayan Singh?. In Malkarjun v. Narhari? 
the Court refused redemption of a mortgage to the plaintiff on the ground that 
the properties were sold in execution of a decree. The sale took place after notice 
had been wrongly served upon a person who was not the legal representative of 
the judgment-debtor’s estate. Their Lordships held that the decree was not a 
nullity and it was necessary for the plaintiffs to set aside the sale in order to clear 
the ground for redemption of the mortgage. That decision does not in any way 
support the distinction sought to be made by the learned counsel for the petitioners. 
The question of court-fee or of BN jurisdiction did not arise for decision 
in that case. The decision in Ganpat Lal v. Bindabasini Prasad Narayan Singh? is 
also that of the Judicial Committee. In that case a decree was made on the 
2oth January, 1902, in execution of which the mortgaged property was sold and 
purchased by the mortgagee. In a suit in 1909 by the sons of the mortgagor 
they impeached neither the debt nor the mortgage but admitted they were 
binding on them and they did not in their plaint seek to set aside the decree or 
the sale under it but only claimed to be entitled to redeem the mortgaged property 
on the ground that they had been minors at the time of the suit. Their Lord- 
ships held that the right of redemption had been extinguished by the decree and 
that until the sale had been set aside it could not be exercised. The point 
decided in the case was that the plaintiff could not claim a right of redemption 
after the decree and sale without getting them set aside. It has no bearing on 
the question that is raised in this revision petition. 

The principle applicable to this class of cases has been laid down by the Privy 
‘Council in Bijoy Gopal Mukerji v. Krishna Mahishi Debit. The relevant passage 
from the decision has been extracted in the Full Bench decision in Ramaswami 
v. Rangachariar) and I need not therefore quote it in extenso. An alienation by a 
limited owner, or a manager, is not absolutely void but is prima facie voidable at 
the election of the reversionary heir or the other members of the family. He can 
elect to treat it as a nullity without the intervention of the Court and the com- 
mencement of an action to require possession of the property may amount to such 
election. In the present case it is stated clearly that the plaintiffs have elected 
to treat the sale as not binding on them and the suit was filed on the basis of such 
election. They are not therefore bound to ask for cancellation of the sale deed 
but can claim the relief of possession of the pro covered by the sale deed, 
ignoring the sale. They are not bound under su tive law to sue for a decla- 
ration or cancellation in respect of the said alienation. In the same decision, 


$e 
1. (1940) 1 M.L.J. 32: I.L.R. (1940) Mad. 3. (1920) 39 M.L.J. 108: L.R. I.A. gr: 
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Ramaswami v. Rangachariar!l Leach, C.J., held that in regard to an alienation where 
possession had passed to the alienee and where the plaintiff asked for setting aside 
the same and be put in possession of the share of the properties so alienated, the 
plaintiff had to stamp his relief in accordance with the provisions of section 7 (2) 
of the Court-Fees Act. Though no argument was addressed in that case seeking 
to apply section 7 (iv-A) to such alienations and though there was no discussion 
in regard to the application of the said section, this is a direct decision on the point 
and J am bound by the same. Bell, J., followed the observations of the Full Bench 
decision and held in similar circumstances in Kaltanna Goundan v. Balasubramaniam}, 
that section 7 (io-A) has no application. In that case a suit was filed by three 
sons by their next friend, their mother, for a declaration that a sale deed executed 
by their father for himself and as guardian of the first and second plaintiffs was 
not binding on them, not having been executed for family necessities, and for partition 
and recovery of the properties. The learned Judge held that the suit was in essence 
one for possession and should be dealt with under section 7 (v). He rejected the 
plea that the plaint was governed by section 7 (io-A) of the Court-Fees Act. With 
respect J agree with the reasoning of the learned Judge in the judgment. 


For the aforesaid reasons I hold that the plaint has been properly valued 
and the District Munsiff has jurisdiction to entertain the suit. No other point 
was argued in the revision. In the result the revision petition is dismissed with 
costs. 


B.V.V. — Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE HAPPELL AND MR. JUSTICE GOVINDARAJACHARI. 
Antony D’Silva and others .. Petitioners.” 


Criminal Procedure Code (V of 1898), sections 177, 179 and 188—Offence under section 420, Indian: 
Penal Code—Selling of bogus lottery ticksts—Place e offence is committed—Offence committed partly in 
Indian State—Absence of certificate from Political Agent—Ejfect—Trial for other charges—Permisstbility. 


The accused who were residents of South Kanara were charged with an offence under section 420, 
Indian Penal Code, with selling to a resident of Travancore through another person who was also 
a resident of Travancore certain lottery tickets without running a lottery and thereby inducing the 
former to with money. It was proved that the lottery tickets were printed in South Kanara 
and that were despatched from South Kanara to Travancore and sold there through the agent 
of the accused. In certain cases the lottery tickets were sent by the accused by Value Payable Post 
to the residents in Travancore. 


Held, that the offence was committed only in Travancore because the purchaser was deceived 
and made to part with his money only at that place. 


Held further, that even assuming that part of the offence occurred in British India and a part 
in the Indian State the prosecution in British India could not be proceeded with in the absence of” 
a certificate from the Political Agent as prescribed by the proviso to section 188, Criminal Procedure 
Code. 

The mere fact that the Court has no territorial jurisdiction or the requirement of the proviso 
to section 188 of the Criminal Procedure Code has not been satisfied as regards one charge will not 
in any way exclude the jurisdiction of the Court to entertain another or other charges not similarly 
affected or render the prosecution under such charges illegal or irregular. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Special 
First Class Magistrate, Mangalore, dated 1st December, 1947, in C. C. No. 10 of 


1947, etc. 
M. K. Nambiar and M. Sekhara Menon for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 








1. (1946) 2 M.L.J. 459. 
* Cri, R. C. No. 1838 of 1947. 19th March, 1948. 
(Cel. R. P. No. 1213 of 1947) and Cri. M. P. Nos. 2024, 
5 of 1947 and 48 and 198 of 1948. 
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The Order of the Court was made by 


Govindarajachari, 7—The above Criminal Revision Case and Criminal Mis- 
cellaneous Petitions arise out of seven cases on the file of the Special First Class 
Magistrate of Mangalore and involve an important question of jurisdiction. They 
have been placed before a Bench by order of Govinda Menon, J. Itis unnecessary 
at this stage to set out the several charges framed against the various petitioners. 


The arguments before us proceeded on the footing that there are omy two 
classes of cases involved, that the first charge in C. C. No. 10 of 1947 out of which 
Crl. R. C. No. 1338 of 1947 arises is typical of one of these classes while the other 
is typified by the second charge in the same Calendar case. 


Under the first charge the petitioners in Crl. R. C. No. 1338 of 1947 are charged 
with cheating P. W. 13 by sending him certain lottery tickets without running 
a lottery and thereby inducing him to deliver money which act of cheating was 
partly committed in South Kanara and partly in Trichur. The accused in this 
case and in the other cases are residents of South Kanara and therefore “ native 
Indian subjects of His Majesty ” within the meaning of the Indian Penal Code. 
P. W. 13 is a resident of Trichur. Under the second charge which is also under 
section 420, Indian Penal Code, the accused are charged with selling to P. W. 10, 
a resident of Travancore through P. W. g also a resident of Travancore, certain 
lottery tickets without running a lottery and thereby inducing the former to part 
with money. It is said to have been committed partly in South Kanara and 
partly in Travancore. 


In regard to the latter charge the relevant evidence is that of P. W. 9 and 
P. W. 10 which is to the following effect. For the purpose of deciding the preliminary 
question of jurisdiction the truth of this evidence must, of course, be assumed. 
P. W. 10 saw in Travancore certain reed tickets similar to Exs. P-83 series and 
was led to believe that a lottery would be held. He then purchased from P.W. 9 
Exs. P-83 series and paid cash for them. The accused never held the lottery. 
P. W. 9 was, according to his evidence, the outright purchaser of the tickets—P-8 
series-—from the accused and was not a mere agent to sell the tickets on their behalf 
The argument of Mr. M. K. Nambiar the learned advocate for the petitioners was 
that the offence took place at Travancore. The learned Public Prosecutor argued 
on the other hand that it was committed in South Kanara. Looking at the 
definition of “ cheating ” contained in section 415, Indian Penal Code, there can 
be no doubt that it consists of two ingredients, namely, (1) deception 
and (2) parting with property by the person deceived. Under the Explanation 
a dishonest concealment of facts is deception within the meaning of the section. 
Deception may result from words spoken or written, or from visible representati ons 
or from conduct. When tickets resembling Exs. P-83 series were offered for sale 
in Travancore either by an agent of the accused or by a purchaser from them the 
accused must be taken to have represented to the persons who saw those tickets 
that a lottery would be run. If that representation or assurance turns out to be 
false the accused can certainly be said to have practised deception on the persons 
who saw those tickets of whom P. W. 10 is one. According to Mr. Nambiar the 
representation took place only when the tickets were so seen by P. W. 10. In 
consequence of that representation P. W. 10 bought Exs. P-83 series from P.W. 9 
and the payment of money by P. W. 10 to P. W. g being also in Travancore the 
argument on behalf of the petitioners was that both parts of the offence occurred 
outside South Kanara and within the jurisdiction of a Sovereign State, namely, 
‘Travancore. The learned Public Prosecutor argued that the tickets were printed 
in South Kanara, that they were despatched from South Kanara to Travancore 
to P. W. 9, who sold them in his turn to P. W. 10, that all these facts must be 
regarded as part of one series and that the offence must be held to have occurred 
in South Kanara at any rate as regards the deception practised on P. W. 10. 


Under: section 177 of the Criminal Procedure Code every offence shall ordi- 
narily be enquired into and tried by the Court within the local limits of whose 
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jurisdiction it was committed. ‘This is based on the principle of English law that 
all crime is local.” Section 177 of the Criminal Procedure Code provides for the 
simplest case and perhaps the case which most frequently occurs, namely, of an 
offence committed entirely within a single jurisdiction. The other provisions of 
Chapter XV of the Criminal Procedure Code deal with a variety of situations 
which are more or less complicated. Another material section for the present 
purpose is section 179 which provides that, 

“When a person is accused of the commission of any offence by reason of anything which 
has been done, and of any consequence which has ensued, such offence may be inquired into or 


tried by a Court within the local limits of whose jurisdiction any such thing has been done, or any 
such consequence has ensued.” 


Dealing with a case coming under section 420, Indian Penal Code, it may at once 
be stated that if the deception and the deprivation of property both take place 
within the local limits of the jurisdiction of a Gourt, section 177 of the Criminal 
Procedure Code will directly apply. If, on the other hand, deception is practised 
within the territorial jurisdiction of one Court and the consequence, namely, 
‘payment of money occurs within the jurisdiction of another Court either Court 
can, by virtue of section 179 of the Criminal Procedure Code, try the case subject 
of course to the applicability of the Code of Criminal Procedure to both the Courts 
(see Bichitranund Dass v. Bhug But Perait). If one of these Courts is not governed 
by the Criminal Procedure Code as for instance where it is a Court situated in an 
Indian State, section 179 of the Criminal Procedure Code has obvioysly no 
application to that Court. But where an offence is committed at any place without 
and beyond the limits of British India by a Native Indian subject of His Majesty 
section 188 of the Criminal Procedure Code provides that he may be dealt with 
in respect of such an offence as if it had been committed at any place within British 
India at which he may be found. To this, however, there is a proviso that, 

“ Notwithstanding anything in any of the preceding sectio i 
any such offence shall be inquired niet in British Tadi unless the Political Arent a rak 15 gala 
for the territory in which the offence is alleged to have been committed, certifies that, in his opinion, 
the charge ought to be inquired into in British India ; and, where there is no Political Agent, the 
sanction of the Provincial Government shall be required.” 
Section 188 of the Criminal Procedure Code is the procedural counter-part, if we 
may so describe it, of section 4 of the Indian Penal Code which makes the pro- 
visions of that Code apply to any offence committed by any Native Indian subject 
of His Majesty in any place without and beyond British India. The Explanation 
to that section which was added by way of abundant caution makes it quite explicit 
that the word “ offence ” in the section includes every act committed outside British 
India which, if committed in British India, would be punishable under the Code. 


In support of his argument that the deception can be said to have been prac- 
tised only in Travancore Mr. Nambiar cited the decisions in Ratnam v. Emperor? 
Abdur Shukur Sahib, In re? and Sivaprakasam Pillai, In re^. The first two of these 

cases were concerned with an offence under section 182, Indian Penal Code: 
namely, of giving false information with intent to cause a public servant to use 
his lawful power to the injury of another person, the letter addressed to the public 
servant concerned being posted at one place and delivered at another. The false 
information was held in both these cases to have been given at'the place where the 
letter was delivered. Horwill, J., who decided Abdur Shukur Sahib, In re? 
put the matter pithily when he said that the post office acted as the agent of the 
accused’ in carrying the letter from one place to another and that the effect was 
the same as if the accused handed over the letter in person at the latter place. 
In Stoaprakasam Pillai, In ret, the offence alleged was one under section 211, Indian 
Penal Code, namely, of making a false charge of offence with intent to injure the 
person against whom it is made. Here again it was held that where the posting 
and delivery of a letter which contained such a false charge were at different places, 
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the jurisdiction to try the offence was in the Court within whose local limits the 
delivery was made. In our opinion the present case is analogical. The printing 
of the lottery tickets in South Kanara or their despatch to Travancore cannot be 
regarded as. being an essential part of the deception which is contemplated 
by section 415, Indian Penal Code, though of course there could have been no 
deception if the lottery tickets had not been printed or if they were not sent by 
the accused to Travancore where they were seen by P. W. 10 amongst others. 
If the accused were guilty of deceiving P.W. 10 by the representation contained 
in the lottery tickets, the deception or representation for the purpose of section 415, 
Indian Penal Code, must be taken to have commenced only when P. W. Io saw 
them and was induced to believe in something which was not true. The acts 
which preceded the display of the tickets to P.W. 10 can in no sense be regarded 
as forming an integral part of the offence of cheating. It is by seeing tickets similar 
10 Exs. P-83 series that P. W. 10 was deceived. The distribution of such tickets 
through an agent or through a purchaser like P. W. 9 to people in ‘Travancore 
may constitute an act of deception practised on P. W. 10 by the accused because 
they knew or must have known that when P. W. 10 or other persons in his position 
saw these tickets in the usual course they would be deceived into believing that the 
lottery would take place. It cannot be pretended otherwise. ‘The representation, 
however, in our opinion, must be deemed to have been made in Travancore and 
nowhere else. As regards the payment of money there is so far as this charge 18 
concerned no difficulty. The money was paid by P. W. 10 and received by P. W. 
g in Travancore. As regards, therefore, both the act that was dbne and the 
consequence that followed the offence under the second charge must be held to 
have been committed in Travancore. 


Turning to the first charge the matter is somewhat more complicated and the 
series of events culminating in the final receipt of the price of the lottery tickets 
- by the accused from the post office must be divided into several stages and viewed 
separately from the point of view of jurisdiction. The first of these events is the 
deception to which P. W. 13 was subjected when he saw Exs. P-93 series and believed 
that there would be a lottery and prizes would be drawn. ‘This, from what we 
have already stated, must be taken to have occurred only in Trichur, the printing 
of the tickets and their despatch by the accused to Trichur being irrelevant as 
they form no part of the representations from which stage alone the committing 
of the offence of cheating would begin. The next stage is the letter which P. W. 13 
addressed to the accused asking for lottery tickets to be sent by Value Payable Post 
and the compliance with that order by the accused. ‘The conduct of the accused 
in sending a consignment of lottery tickets without any attempt to disillusion, 
P.W. 13 may be regarded as a concealment of facts within the meaning of the 
Explanation. to section 415, Indian Penal Gode and therefore deception by conduct, 
but that deception again, in our opinion, must be held to have been practised 
when the packet was delivered to P. W. 13 and was found to contain no communi- 
cation .of any kind informing him of the truth. According to the line of cases. 
to which we have just adverted the post office may be re ed as the agent of the 
accused for the delivery of the packet and borrowing the reasoning of Abdur Shukur 
_ Sahib, In rel, the effect is the same as if the accused came over to Trichur and 
delivered the packet to P.W. 13 without saying anything as to whether the lottery 
was to be run at all. When he received the packet which was sent to him by Value. 
Payable Post, P. W. 13 paid the amount to the post office which, in our opinion, 
must be held to have received the amount as the agent of the person who sent the 
packet. The amount is no doubt handed over ultimately to the accused by the 
post office in South Kanara. But if the amount, when it was received by the post 
_ office in Trichur, was the property of the accused the secondary receipt of the 
same amount at South Kanara is of no importance. We do not regard Kaleek v. 
Emperor® as having decided anything more than that the handing over of money 
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to the post office in respect of a Value Payable Parcel completes the delivery 
contemplated by section.415, Indian Penal Code and that the subsequent delivery 

the post office to the accused is not a necessary ingredient of the offence. The 
restricted scope of this decision is sufficiently indicated by its reference to 
Krishnamachari v. Shah Wallace & Co. 


Moreover from the point of view of P. W. 13 the delivery within the meaning 
of section 415, Indian Penal Code, took place at Trichur when he parted with 
money unless the post office is to be regarded as the agent of P. W. 13 for trans- 
mitting the amount to the accused in South Kanara. Assuming for a moment 
that the delivery of the money must be taken to have been made in South 
Kanara when the value of the packet was finally paid over to the accused the result 
would only be that the deception was in Trichur and the consequence was in South 

Under section 179, Criminal Procedure Code, the South Kanara Court 
would then have jurisdiction but a part of the offence would have occurred outside 


British India. This brings us to another aspect of the case which we shall now 
proceed to deal with. 


Assuming that section 179, Criminal Procedure Code, applies Mr. Nambiar 
argued that under the proviso to section 188, Criminal Procedure Code, a certificate 
of the Political Agent as contemplated by that proviso will be needed. In its 
opening words section 188, Criminal Procedure Code, refers to the commission 
of an offence by a Native Indian subject of His Majesty at any place without and 
beyond the limits of British India. Comparing this with the language of section 177, 
Criminal Procedure Code, it may seem as if section 188, Criminal Procedure Code, 
deals only with offences committed entirely outside British India and not With 
cases where one ingredient of an offence occurs outside British India while the 
other occurs within it; but in view of a series of decisions of this Court and of 
other Courts all doubts ox this point must be taken to have been set at rest by the 
insertion by the Code of Criminal Procedure Amendment Act of 1923 (Act XVIII 
of 1923) of the words “ Notwithstanding anything in any of the preceding 
sections of this Chapter” in the proviso to section 188, Criminal Procedure 
Code, the result according to these decisions being that a certificate such as is 
contemplated by that proviso must be produced even in cases falling under 
section 179. It is enough, in this connection to refer to Emperor v. Sana Mathur?, 
Superintendent and Remembrancer of Legal Affairs, Bengal v. Ludarchandra Das?, Kakrul- 
lah Khan, In ret and Verghese, In re’. If therefore section 179 of the Criminal 
Procedure Code should be held to be applicable to the first charge a certificate as 
prescribed by the proviso to section 188, Criminal Procedure Code, would be 
required. It is not denied that no such certificate has been obtained. 


Mr. Nambiar further argued that where the objection as to jurisdiction applies 
to one or some of the charges and does not apply to the rest the whole case must 
still be regarded as being without jurisdiction. He cited in support of this 
argument Rudragowda Rachangowda Patil v. Emperor, Ramachandra Rango v. 
Emperor”. We are unable to agree with this contention. The mere fact that 
the Court has no territorial jurisdiction or the requirement of the proviso to 
section 188 of the Criminal Procedure Code has not been satisfied as regards one 
charge does not in any way exclude the jurisdiction of the Court to entertain 
another or other charges not similarly affected or render the prosecution under 
such charges illegal or irregular. 

The learned Public Prosecutor has argued that in any event the Special First 
Class Magistrate, Mangalore, will have jurisdiction to try all cases in which the 
deception and the payment of money are both in the province of Madras though 
outside South Kanara and he relied for this purpose on section 14, Criminal Pro- 
cedure Code, which says that 
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“The Provincial Government may confer upon any person all or of the powers conferred 
or conferrable by or under this Code ee Magia. of the First, Second or Third Class in respect 
to particular or to a particular class or particular classes of cases, or in regard to cases generally 
in any local area outside the Presidency towns.” 
Mr. Nambiar’s answer to this argument is based on the terms of the Notifi- 
cation appointing a “Special First Class Magistrate in the South Kanara 
district ” for the trial and disposal of bogus lottery cases. Mr. Nambiar reads this 
as indicating that the Provincial Government intended to confer jurisdiction on 
the Magistfate to try bogus lottery cases if the offence was committed in the Dis- 
trict of South Kanara. It seems to us that the object of the Government was to 
confer upon the Magistrate jurisdiction to try 4 particular class of cases, namely, 
those relating to bogus lotteries, and all that might have been intended by the 
reference to the South Kanara district is that the Magistrate should sit and function 
in that district. The Provincial Government may perhaps make the matter clearer 
by substituting the words “ at Mangalore ” for the words “in the South Kanara 
district ” occurring in the order of appointment. 


It now|remains to deal with the several charges in the light of our conclusions. 


In C.C. No. 8 of 1947 there are two purchasers at Madanapalle and one at 
Tiruppur. | The Magistrate has jurisdiction in respect of all the charges. 

C.C. No. 9 of 1947 is concerned with a purchase at Honnavar in the Province 
of Bombay, a purchase at Shimoga in the Mysore State and a receipt of tickets by 
Value Payable Post at Anantapur. The Magistrate can now deal only with the 
third charge. | 

In C.C. No. 10 of 1947, which we treated as the main case, the purchases are 
at Travancore and Trichur and the receipt of tickets by Value Payable Post is at 
Trichur and none of them can be enquired into without the appropriate certificate 
under sectidn 188 of the Criminal Procedure Code. ; 

The charges in C.C. No. 11 of 1947 are based on two purchases at Cochin 
and a receipt by Value Payable Post at Dharwar (in the Province of Bombay) 
and cannot now be proceeded with. < : 

There’ is absence of jurisdiction similarly in regard to C.C. No. 12 of 1947 
which relates to two purchases at Gadag (Bombay) and a receipt by Value Payable 
Post at Allepey (Travancore). The same reasoning applies to G.G. No. 14 of 1947 
wherein wé have a purchase at Sadasivagad and another. at Sirsi, both in Bombay 
and a receipt of a packet by Value Payable Post at the latter place. 

In C.C..No. 13 of 1937 there are two charges arising out of two purchases at 
Palghat which in the view we have expressed fall within the jurisdiction of the 
lower Court. The third charge however falls outside it as the purchase was at 
Gadag in Bombay. 5 , 

The Révision Case and the Miscellaneous Petitions are allowed and the charges 
are quashed to the extent indicated above. 

We need hardly add that it is quite open to the Government to take any fresh 
action they!may be advised to take. 

B.V.V. Petitions allowed. 


Pa 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Officiating Chief Justice, Mr. JUSTICE. 
SATYANARAYANA Rao AND MR. JUSTICE RAJAGOPALAN. 


Seraje Narayana Bhatta and others .. Appellants.* 


Criminal Procedure Code (V of 1898), section 239 (d)—Applicability—Foiné trial of accused 1 jor an 
ee under section 302, Indian Penal Code and accused 1 to 3 for on offence under section 201, Indian Penal 
ode and accused 4 for an offence under section 201 read with section 109, Indian Penal Code—No accusa- 
tion agamst ac 2-4 of any connection with the murder at the time or before it was committed—Legulity of 

joint trial. 
No general rule can be laid down as to when different offences can be said to have been com- 


mitted in the course of the “ game transaction” within the meaning of section 239 (d), Criminal Pro- 
cedure Code. The question when it arises must be determined on the facts of the particular case. 


Where four accused were jointly tried, the rst accused for an offence under section 302, Indian 
Penal Code, accused 1 to g for an offence under section 201, Indian Penal Code and the 4th for an 
offence under section 201 read with scction 109, Indian Penal Code and there was no accusation 


that accused 2 to 4 were in any manner connected with the murder at the time or before it was com- 
mitted. 


Held, the case did not fall within section 239 (dì, Criminal Procedure Code and a joint triał 
of the accused was therefore illegal and the convictions had to be set aside and retrial ordered. 

Appeals respectively against the Orders dated 6th November, 1947, of the 
Sessions Court, South Kanara, in C.C. Nos. 36 etc. of 1947. 


N. Santosh and K. S. Nayarama Aiyar for S. Ramayya Nayak for Appellants. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


(On an order of reference to the Full Bench, dated 6th April, 1948, by Horwill 


and Mack, JJ., this appeal coming on for hearing, the Court delivered the following, 
judgment) : 


The Officiating Chief Fustice—In Sessions Case No. 36 of 1947 in the Court of 
Sessions, South Kanara Division, there were four accused. The first accused was 
charged for an offence under section 302, Indian Penal Code. Accused 1° to 3 
were charged for an offence under section 201, Indian Penal Code and the fourth 
accused for an offence under section 201 read with section 109, Indian Penal Code. 
The learned Sessions Judge acquitted the first accused of the offence under section 302 
but convicted him of an offence under section 326, Indian Penal Code and sentenced 
him to rigorous imprisonment for five years. He found accused 1 to 3 guilty under 
section 201 and sentenced each of them to rigorous imprisonment for 18 months, the 
sentences on the first accused to run concurrently. The fourth accused was 
ssa aaa C.A. No. 683 of 1947 is by the first accused and C.A. Nos. 627 of 1947 
z 664 of 1947 are by accused 2 and 3 respectively. G.A. No. gt of 1948 is by 

e 


Crown against the acquittal of the first accused of the offence under section 
302, Indian Penal Code. 


When these appeals first came on for hearing before Horwill and Mack, JJ., 
an objection was taken on bebalf of the first accused that the trial was illegal þe- 
cause ofa misjoinder of charges, It was contended that the offence under section 201 
was altogether independent of the offence under section 302. The learned Judges 
thought that the case raised a point of considerable importance and that it was 
desirable that it should be disposed of by a Full Bench. 


As the objection raised relates to a misjoinder of charges it is necessary to state 
the charges as framed. They ran as follows : 


“ Firstly.—That you, accused 1 (Mambady Krishna Bhatta) on the 18th day of December, 
1946, at about 7-30 P.M., at Padayana in Koro dy village did commit murder by intentionally 
causing the death of Thayampa Shetty, son of Sankar Shetty of Koropady village, Puttur Taluk, 
by beating him with an iron rod and thereby committed an offence punishable under section 302, 
Indian Penal Code and within my cognizance. 


* Cri. Appeals Nos. 627, 664 and 683 of 1947 and gt of 1948. rath April, 1948. 
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Secondly.-That you, accused 1 to 3 at the said place and in the course of the same transaction 
during the later hours of the same night and the early hours of the following morning knowing or 
having reason to believe that the offence of murder bas been committed by accused 1, caused the 
disappearance of the evidence of the commission of the said offence of murder by accused 1 by secretly 
cremating the body of the said Thayampa Shetty in Padayana on a hill behind the house of the 
deceased, with intention of screening accused 1 from legal punishment and thereby committed an 
offence punishable under section 201, Indian Penal Code and within my cognizance. 


Thirdly — That you, accused 4 on the said day, time and place and in the course of the same 


transaction abetted the commission of the offence under section 201, Indian Penal Code, by the 


accused 1 to 3,mentioned in charge 2 which was committed in consequence of your abetment and 
that you have thereby committed an offence punishable under section 201, Indian Penal Code, read 
with section 109, Indian Penal Code and within my cognisance.” 

The case for the prosecution on which the above charges were framed was shortly 
as follows. The deceased Thayampa Shetty was a cooly working in the areca 
gardens in Korapadi village. He was living there with his wife and three children. 
Shortly before his death, he heard that the first accused who is a Brahmin resident 
of the same Village, had been complaining that his (the deceased’s) children were 
stealing cocoanuts from the first accused’s garden. On the evening of the day of 
occurrence, 'the deceased was told about the complaint of the first accused and 
the deceased is said to have remarked that the first accused would not say such 
things unless he had seen the same personally if he was born of a true father. The 
first accused on hearing this went to the residence of the deceased at about 7-30 p.m. 
that night and asked the deceased as to what ‘he had been saying. The deceased 
reiterated that the first accused should not have been saying that the children 
were stealing cocoanuts from his garden unless he had seen the same with his own 
eyes if he had been born to a true father. The first accused saying that the reply 
was an insolent one, caught hold of the deceased and gave him two or three blows 
with an iron rod. The deceased dropped down and expired soon after. Subse- 
quently sometime after midnight, accused 1, 2 and 3, went to the house of the 
deceased and removed the body, accused 1 and 3 carrying the body and accused 2 
following with a lantern. The body was cremated a short distance behind the 
house o the deceased. 


The relevant provisions of the Code of Criminal Procedure on joinder of charges 
is section 239 which sets out when persons may be charged and tried together. The 
clause which has any possible application to the present case is clause (d) which 
runs as follows : 

‘ Persons accused of different offences committed in the course of the samc transaction.” 
Obviously no general rule can be laid down as to when different offences can be 
said to have been committed in the course of the same transaction. The question 
when it arises must be determined on the facts of the particular case. We do not 
therefore propose to deal with the general principles which arise in the case except 
in relation to the particular facts of this case. 


It is clear that accused 2 to 4 were not alleged to have taken any part in the 
murder of Thayampa Shetty. There is no allegation, either of any conspiracy, 
before the commission of the offence between accused 1 and the other accused to- 
commit the: murder. Accused 2 to 4 were alleged to have come upon the scene 
only after the commission of the murder by the first accused. It may be that accused 
2 to 4 suspected that the first accused was connected with the death of Thayampa 
Shetty but that circumstance alone would not, in our opinion, render the offence 
of murder and the offence of cremation of the corpse parts of the same transaction. 
In the comiplete absence of any allegation that accused 2 to 4 or any of 
them were in anyway connected with the commission of the murder or with any 
abetment of that offence or with any conspiracy to commit that offence, they 
could not be tried for an offence under section 201, Indian Penal Code, along 
with the first accused who was accused also of an offence under section 302, Indian 
Penal Code. 


In Begu v. ‘The King-Emperor!, five persons were charged under section 302,, 
Indian Penal Code, with murder and two of them were convicted ‘of that offence. 
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“The evidence established that the other three had assisted to remove the body 
knowing that a murder had been committed. Without any further charge being 
made, they were convicted under section 201, Indian Penal Code, for causing the 
‘disappearance of evidence. An objection was taken to the conviction without a 
further charge being made under section 201, Indian Penal Code, but the objection 
was overruled by their Lordships of the Judicial Committee who considered that 
the case was covered by section 237, Criminal Procedure Code. In that case it 
may be observed that all the five persons had been charged under section 302, 
Indian Penal Code, with murder. 


In Brij Bhushan Singh v. The King-Emperor}, the appellant was charged for an 
-offence under section 302, Indian Penal Code, originally; but he was committed 
for trial on the charge of culpable homicide not amounting to murder under section 
304, Indian Penal Code. In the Court of Session the charge was altered to one of” 
murder under section 302, Indian Penal Code and he was tried for that offence. 
He was eventually convicted under section 304, Indian Penal Code. At the same 
‘time, the appellant and four other persons who were accused 2 to 5 jointly were 
‘Charged with the offence of causing evidence of the commission of the said offence 
-of murder to disappear, to wit, with the destruction or disposal of the body knowing 
-or having reason to believe that the offence had been committed and with the in- 
tention of screening the offender from legal punishment, an offence punishable 
under section 201, Indian Penal Code. Sir John Beaumont delivering the judg- 
‘ment of the Board, after stating the facts, observed as follows : 

“No objection seems to have been taken to the trial of accused 2-5 jointly with the appellant, 
-although it was not suggested that they had taken any part in, or had any knowledge of, the alleged 
murder by the appellant. However, as these accused were acquitted, this point need not be di 
The observations appear to imply that the objection, if it had been taken, would 
have been upheld. 


It was laid down by the Privy Council in Babulal Choukhani v. Emperor*, that 
the point of time with reference to which the objection as to misjoinder has to be 
decided is the time of the accusation and not the time of trial. Their Lordships 
held in that case that because the accused were alleged to have conspired to commit 
offences and had committed overt acts in pursuance of the conspiracy, a joint 
trial was justified because in their Lordships’ opinion, it was sufficient for the pur- 
-pose of justifying a joint trial that the accusation alleged the offence committed by 
each of the accused to have been committed in the course of the same transaction. 
The application of section 239 (d) depended on the accusation and not on the 
-eventual result of the trial. 


In this case, as already mentioned, no accusation was made that accused 2 to 4 
were in any manner connected with the murder at the time or before it was 
‘committed. The case therefore would not fall within section 239 (d), Criminal 
Procedure Code. A joint trial was therefore illegal because it is settled law that 
the infringement of section 233 read with section 239 (d), Criminal Procedure Code, 
would, if made out, constitute an illegality, as distinguished from an irregularity. 
‘The conviction of accused 1 under section 326, Indian Penal Code, the conviction . 
of accused 1 tog under section 201, Indian Penal Code and the acquittal of 
-accused 1 of an offence under section 302, Indian Penal Code, should be set aside. 
There will be two separate trials, one of the first accused for the offence under 
section 302, Indian Penal Code and another of accused 1 to 3 each for an offence 
under section 201, Indian Penal Code. 


The fourth accused has been acquitted and no appeal was preferred 
by the Crown against his acquittal. His acquittal will stand and he shall not be 
‘tried again. 

V.S. —— ' Appeal allowed. Retrial ordered. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 
| 


PRESENT :—Mr. Justice Horwi.. 
M. V. Kalyanasundaram Chetty .. Appellant® 


v. 
Nagalinga Achari and another .. Respondents. 
Cosis—Decree for plaintiffs—Defendants alienees of portions of property—Possession with mesne profits 
and costs deoregi -Ward © respectie? ome inthe dere the ation of costs—Whether decree declaring 
liability to pay costs by defendants severally or jointly. i 
"In a suit to regover possession of property from alienees from limited owners a decree for pos- 
session and mesne profits and costs was passed. In the matter of costs the defendants were made 


liable and the total amount of costs under the decree was also mentioned. On the question whether 
the decree in regard to costs was joint or several, 


Held, read in the light of the judgment the decree was several and not joint, especially when 
the suit was for recovery from a number of individuals, possession of particular items together with 
mesne profits and costs relating to them. 

Appeal against the decree of the City Civil Court, Madras, in O.S. No. 508 of 
1945, dated 4th November, 1946. 


V. Varadaraja Mudaliar ani A. M. Krishnaswami Mudaliar for Appellant. 
R. V. Seshagiri Rao for Respondents. 


| 
The Court delivered the following 


Jupement.—The suit was brought for recovery of certain property which had 
been alienated by limited owners. The alienations were made at different times 
to different persons. In appeal it was held that the alienations were not binding 
on the plaintiffs’ reversioners, and a decree for possession and mesne profits and 
costs was passed. In the concluding paragraph of the judgment the learned Judges 
said : ! 

| 

“ The plaintiffs are entitled to their costs in this Court and below in respect of items Nos. 1, 2 

6 and 7 as against the first, second, fifth and sixth defendants. They will pay the costs here of the 
third, fourth and fifth defendants in respect of items 3, 4 and 5.” 
By Ex. D. 4 the second defendant entered into an arrangement with the decree- 
holder by which he obtained possession of one of the suit items and by which they 
settled all their outstanding claims, with regard to mesne profits, costs, and im- 
provements. The first defendant also claimed in evidence that he had entered into 
an agreement with the decree-holder, whereby the value of his improvements 
had been set off against the costs due by him to the decree-holder. The fifth 
defendant, who is the plaintiff here, and the sixth defendant later entered into 
another agreement with the decree-holder and they claimed that in that agreement, 
allowance was made for the total costs due by all the defendants. They have 
brought this suit for now contribution against defendants 1 and 2. 


The lower Court held that the decree was a several one against the various 
defendants and that the plaintiff should not therefore have paid the whole of the 
costs. It further held that the second defendant entered into an agreement setting 
off his share of the costs even before the suit agreement, so that in any event he 
would not be liable. 


With regard to the second defendant the case is clear ; but unless it is to be 
held that tHe. first defendant had also entered into an agreement prior to the suit 
settlement—and the lower Court did not come to that conclusion—, it would 
be necessary to consider whether the decree passed was a joint one or a several 
one. If the learned Judges in the passage set out in the first paragraph above 
had added the word “ respectively ” after “ sixth defendants” it would have been 
clear beyond all doubt that the decree was a several one. It is to be noted that the 
word “ respectively ” is not even used with regard to the order directing the plaintiff 
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to pay the costs of the third, fourth and fifth defendants in respect of the items im 
their possession, although it is clear that in their cases the decree-holder would have 
to pay their individual costs and would not be liable to these three defendants jointly 
for their total costs. In a suit of this nature, where it is sought to avoid a number 
of alienations to different persons, the plaintiff would, if successful, ordinarily 
recover from each individual alienee the possession of the particular item in his. 
possession, together with mesne profits on that item and the costs relating to that 
item. So one would expect in such a suit that a decree passed against the alienees 
would be a several one, even with regard to costs. 


The wording of the decree is slightly more favourable to the plaintiff, because 
one does find the word “ respectively ” in connection with the tHird, fourth and 
fifth defendants, whereas it is not found in connection with the first, second, fifth 
and sixth defendants ; but even here the ‘decree is, to say the least, ambiguous. 
It is argued that since the total cost of the plaintiff was embodied in the decree, 
that in itself is an indication that a joint decree had been passed ; but I am unable 
to accept this argument. It does not seem to me that any duty was cast upon any 
individual defendant to ask at that stage that the costs of the plaintiff should be 
apportioned between them. 


Reading the decree in the light of the judgment, it seems to me that the decree is 
a several and not a joint decree. In any event, it is ambiguous; and J am unable 
to say in appeal that the decree of the lower Court is wrong. 


The appeal is distnissed with the costs of the second defendant. 
K.C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;— MR. Justice GOVINDA MENON. 


Addakula Subbamma and another .. Petitioners*® 
v. i 
Doddi Ademma .. Respondent. 


Criminal Procedure Code (V of 1898), section 264 and Criminal Rules of Practice, rule _131—Bench of 
Magrstrates—Equally divided—Casting vote by president—Delivery of differing judgments—Legality—Proper 
procedurs. ‘ 

In a case tried by a Bench of Magistrates where the members were equally divided in opinion 
the president gave a casting vote and the accused were convicted. Two differing judgments were 
however written one by the notional majority composed of the president with his casting vote along 
with one member and the other by the two individuals who constituted the minority. Ona question 
as to the correctness of the procedure adopted, 

Held: Section 264 of the Criminal Procedure Code contemplates only one judgment and not 
more and it is made more specific by rule 131 of the Criminal Rules of Practice laying down that 
differences of opinion shall be settled: by the votes of the majority of the Magistrates present, the 
chairman having the casting vote. The law does not contemplate that the internal differences of 
opinion between the Magistrates constituting the Bench should be exhibited in public. What is 
really ewential 1s that the dian akon should confer in private and it is only the majority view that 
should be given out as the judgment of the Bench. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the 
First Class Bench of Magistrates, Vizianagaram, dated 28th October, 1947, in 
B.C. No. 1068 of 1947 on his file. 


S. Krishnamurthy and Vepa P. Sarathi for Petitioners. 
P. Anjaneya Raju for Respondent. 
The Public Prosecutor (V. L. Ethiraj):for the Crown. 


* Cri. R. C. No. 179 of 1948. m 8th July, 1948. 
(Crl. R. P. No. 170 of 1948). Sess Mp 
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The Court made the following 


ORDER. —The petitioners seek to revise the conviction and sentence passed by 
the First Class Bench of Magistrates, Vizianagaram, convicting them of an offence 
under section 352, Indian Penal Code and sentencing them to pay a fine. The Bench 
consisted of four members, of whom Sri Hanumantha Rao Pantulu was the presi- 
‘dent. They were equally divided in opinion, two of them for convicting the peti- 
tioners and the other two for acquitting them. Presumably acting under rule 
131 of the Criminal Rules of Practice, the president gave a casting vote as stated 
at the end of his judgment, and convicted the petitioners. Two judgments have 
been written, one by the notional majority composed of the president with his 
casting vote along with one member and the other by the two individuals who 
constituted the minority. The question raised by Mr. Sarathi for the petitioners 
is whether this procedure is correct, that is whether the Criminal Procedure 
Code and the Rules of Practice contemplate the delivery of two judgments, 
a majority and a minority one, in a case like this. Section 264 of the Criminal 
Procedure Code lays down that in every case tried summarily by a Bench of Magis- 
trates in which an appeal lies, such Bench shall, before passing sentence, record a 
judgment embodying the substance of the evidence and also the particulars men- 
tioned in section 263 and that such judgment shall be the only record in cases com- 
ing within the section. It is clear that the Code contemplates only one judgment 
and not more and it is made more specific by rule 131 laying down that difference 
of opinion shall be settled by the votes of the majority of the Magistrates present, 
the chairman having the casting vote. The law does not contemplate that the 
internal differences of opinion between the Magistrates constituting the Bench 
should be exhibited in public. What is really essential is that the Magistrates 
should confer in private and it is only the majority view that should be given out 
as the judgment of the Bench. That this is the correct view and the Legislature 
did not intend to have the opinions of different Magistrates delivered is clear b 
analogy if we look at the other provisions of the Criminal Procedure Code itself 
dealing with judgments to be delivered by the High Court in Referred Trials, as 
well as in Appeals against convictions from Sessions Courts. According to section 
378, where a referred trial is heard before a Bench of Judges of the High Court 
and such Judges are equally divided in opinion, the case with their opinions thereon 
shall be laid before another Judge and such Judge after such hearing as he thinks fit 
shall deliver his opinion and the judgment or order shall follow such opinion. What 
is expressed by the dissident Judges is termed an opinion and not a judgment and 
the judgment of the Court is the final expression of opinion by the third Judge. 
Section 429 dealing with the powers of the High Court when hearing appeals 
against other convictions also lays down, 

“When ‘the Judges composing the Court of Appeal are equally divided in opinion, the case, 
‘with their opinions thereon, be laid before another Judge ...... 4 
1t 15 therefore evident, as stated by me already, that the Legislature intended to lay 
down that what has been expressed by the Judges who have differed is only their 
opinion and not the judgment. When we compare and contrast section 264 
with the above sections, the use of the words “ such judgment ” in section 264 and 
** opinion ” in sections 378 and 429 will make the situation quite plain. All that 
rule 131 says is the method of arriving at the final conclusion. Rule 181 does 
not Jay down the method of expression of the final opinion but only says fey the 
conclusion can be arrived after discussion among the Magistrates. 


We may usefully refer in this connection to section 98 of the Civil Procedure 
Code and clause 36 of the Letters Patent of our High Court. Section 98 of the 
Civil Procedure Code enacts what the procedure ought to be when an appeal ig 
heard by a Bench of two or more Judges. The proviso to sub-clause 2 lays down 
that where the Judges composing the Bench differ on a point of law they may state 
the point of law upon which they differ and the ap shall then be heard upon 
that point only by one or more of the other Judges and such point shall be decided 

. according'td the opinion of the majority of the Judges who have heard the appeal 
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including those who first heard it. This section cannot alter or affect the provi- 
sions of clause 36 of the Letters Patent, which is to the effect that if a Division Court 
is composed of two or more Judges and the Judges are divided in opinion as to- 
the decision to be given on any point, such point shall be decided according to the 
opinion of the majority of the Judges, if there shall be a majority, but if the Judges 
should be equally divided, they shall state the point upon which they differ and 
the case shall then be heard upon that point by one or more of the other judges. 
and the point shall be decided according to the opinion of the majority of the 
Judges who have heard the case including those who first heard it. 


_ There is no provision, for a reference to a third Magistrate, so far as the Bench 
is concerned and since the section does not empower them to give out their individual 


opinions in public, all that they could do is to confer among themselves and give 
out only the opinion of the majority as laid down in rule 1 31. ` 


There have been two judgments in this case, a majority and a minority one. 
Mr. Sarathi asks me to compare the two and give a decision in his favour accepting 
the view of the minority. Since the Magistrates have acted in delivering their- 
Judgments in derogation of the law as laid down in section 264 of the Criminal 
Procedure Code and rule 131 of the Rules of Practice, I think it advisable in the 
peculiar circumstances of this case that the judgments of both the majority and 
the minority be set aside and the case be remanded for retrial by the First Class. 
Bench of Magistrates, Vizianagaram or such other Magistrate to whom the 
District Magistrate may transfer it. 

V.PS. Petition allowed.. 

Case remanded for retrial. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HAPPELL AND Mr. Justice PANGHAPAGESA SASTRI. 
V. R. Ramanatha Aiyar .. Appellant* 


D. 
The Corporation of Madras, by its Commissioner .. Respondent. 
Madr City Munici ty Act UV ; ect -Li a | | . 
we Har Ae eee et of 1919), section 321 (2)—Licence fees—Principles in fixing—Power- 


In apa a the licence fees in respect of hotels cannot be imposed for the purpose of taxation, 
but should only cover the reasonable expenses entailed by granting the licence and collecting the 


fees and exercising such supervision as may be necessary to see that the terms of the licence are com— 
plied with. The question whether a share of the cost of sanitation and conservancy should be included 
in the licence fee is not really relevant. But where there is no want of good faith and the fee is 
not ex facie unreasonable, the Court will not examine minutely whether the fee charged is exactly- 
commensurate with the cost of oe the licence and the cost of supervision in atcordance wi 
its terms. From the mere fact that the corporation is making a profit on licensing fees as a whole, 
it cannot be contended that the licence fees amount to taxation. 


Case-law discussed. 
On appeal from the decree and judgment of Kunhi Raman, J., dated 21st. 
September, 1945, in O. S. No. 206 of 1944. 
V. Rajagopala Mudaliar for Appellant. 
R. Rajeswara Rao and Dr. V. K. John for Respondent. 
The Court delivered the following 


JupemMENT.—The appellant is the proprietor of two coffee hotels known as. 
the Ramakrishna Lunch Home and the Sankar Cafe. In respect of each of these 
hotels, he had paid a licence fee of Rs. 50 to the Corporation of Madras upto 31st. 
March, 1944. In February, 1944, when he applied for renewal of the licences. 
in respect of the same premises and sent a cheque for Rs. 100 he was informed that 
the licence fee in respect of the Ramakrishna Lunch Home had been enhanced! 
ee 


*O. S. A. No. 1 of 1946. 2and April, 1948. 
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to Rs. 250 while the licence fee for the Sankar Cafe had been enhanced to Rs. roo. 
He paid these amounts under protest and then filed the suit out of which this appeal 
arises for a declaration that the scale of licence fees fixed by the Council for the 
official year: 1944-45 was arbitrary and unreasonable and ultra vires and for an 
injunction restraining the Commissioner of the Corporation from levying the fees 
on the new scale or on any scale in excess of Rs. 50 for each coffee hotel. The suit 
was dismissed. 

It is argued for the appellant that the enhancement of the fees was unreasonable- 
in itself and, as the Corporation was already making a profit from the levy of fees 
as a whole, that the fees must be regarded as imposed for the purpose of taxation. 
The power of the Madras Corporation to impose a licence fee is derived from sub- 
section (2) to section 321 of the Madras City Municipality Act which states that 
“for every such licence or permission fees may be charged at such rates as may be 
fixed by the Council.” It is well established that licence fees cannot be imposed 
for the purpose of taxation and that they should only cover the reasonable expenses 
entailed by granting the licence and collecting the fee and exercising such supervi- 
sion as may be necessary to see that the terms of the licence are complied with. 
And on the question whether a Court will interfere with the exercise of the power 
by the Corporation, the principles laid down by Lord Russell, G.J., as applicable 
to by-laws in Kruse v. Johnsont have been followed. Lord Russell said : 

“If, for instance, they were found to be partial and unequal in their operation as between different 
classes ; if they were manifestly unjust ; if they disclosed bad faith ; if they involved such oppressive 
or gratuitous interference with the rights of those subject to them as could find no justification in 
the minds of reasonable men, the Court might well say, ‘ Parliament never intended to give autho- 
rity to make such rules ; they are unreasonable and ultra vires ” 

Cases, to which reference will be made again, to which this principle has been 
applied are Corporation of Madras v. Spencer & Co.* and Municipal Council, Kumba- 
Konam v. Messrs. Ralli Bros.* 


The enhancement of the fees now in question was made ona report by the 
Commissioner of the Madras Corporation to the Standing Committee. In that 
report, the Commissioner pointed out that licence fees were fixed generally on the 
principle that they should be just sufficient to cover the costs of supervision, etc., 
for the particular trade and that they should not be considered a source of revenue, 
At the same time, however, he drew attention to the fact that in spite of the increase 
in prices and the cost of administration fees had not been altered since 1930 and 
that the time seemed to have come for a revision of them. As regards coffee hotels,. 
eating houses and restaurants generally, he stated. that the fees were low when 
compared with the fees levied in small municipal towns and that a rate of Rs. 50 was 
particularly low for hotels which paid a rent of more than Rs. 250 per mensem hav- 
ing regard to the constant supervision needed for enforcing the conditions of the 
licence. ‘The Standing Committee, as appears from the proceedings in Ex. P-8, 
did not accept all the recommendations of the Commissioner, but did accept subs- 
tantially the recommendations with regard to coffee hotels, eating houses, restau- 
rants, etc., and it also ap that a fresh enquiry had been ordered with regard 
to the fees charged by phe: municipalities in respect of these establishments. In 
his report, the Commissioner made some observations which are open to criticism, 
such as that the rate of Rs. 50 for hotels paying a high rental was exceedingly low 
considering the nature and amount of business turned out in them and that the 
expenditure incurred in respect of sanitary and conservancy services had greatly 
increased. It is arguable that the ability to pay of the concern licensed ‘should not 
be a governing consideration and that the proprietor as an ordinary rate payer was 
entitled to the normal conservancy and sanitary services irrespective of the fee 
which he paid. On the whole, however, it cannot be said that the Corporation 
was misdirected as to the nature of a licence fee or that the enhancement was 
not made in good faith. It appears that, previously coffee hotels had paid licence 
fees ranging between a minimum of Rs. 10 and a maximum of Rs. 50. The new 
schedule of rates was based on the rental value of the premises so that the appellant 
re a ae eee 


1. (1898) 2 Q.B. or. 764. 
2. et 57 MLL. 71: LLR. 52 Mad. 3- (1930) 61 M.L.J. 748. 
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was required to pay a fee of Rs. 100 for the Sankar Cafe on the basis that the rental 
value of the premises exceeded Rs. 100 but did not exceed Rs. 250, while Rs. 250 
was payable in respect of the Ramakrishna Lunch Home on the basis that the 
rental value of its premises exceeded Rs. 500 but did not exceed Rs. 1,000. What 
the over-all percentage of increase in respect of the licence fees charged for coffee 
hotels is not ascertainable from the evidence adduced. There was, however, 
some over-all increase, and as far as the hotels in question in the suit are concérned, 
the licence fee in respect of the Sankar Cafe was doubled and the licence fee in 
respect of the Ramakrishna Lunch Home was increased five times. 

It will be convenient to consider first whether licence fees of Rs. 250 for the 
Ramakrishna Lunch Home and Rs. 100 for the Sankar Cafe are in themselves 
unreasonable. Argument has in fact been confined to the Ramakrishna Lunch 
Home as there is less ground for interference with the licence fee charged for the 
Sankar Cafe. The fee of Rs. 250 has been attacked as unreasonable mainly on 
the ground that the Corporation was not entitled to take into account in fixing 
the fee expenditure in alae of sanitary and conservancy charges. In our opinion, 
the question whether a share of the cost of sanitation and conservancy should be 
included in the licence fees is not really relevant. No doubt, in principle, the fee 
should not include more than the cost of granting the licence and exercising such 
supervision as may be necessary to see that the terms of the licence are complied 
with. If, however, there is no want of good faith as in the present case and the 
fee is not ex facie unreasonable, a Court will not examine minutely whether the 
fee charged is exactly commensurate with the cost of granting the licence and the 
cost of supervision in accordance with its terms. In our judgment, the ‘fee of Rs. 250 
in respect of the Ramakrishna Lunch Home cannot possibly be said to be ex facte 
unreasonable. It was not unreasonable to apportion the fees on the basis of the 
rental value of the premises of the hotels. As the larger the hotel is, the greater 
is the cost of supervision. If the terms of the licence issued in respect of the Rama- 
krishna Lunch Home are examined, it will be seen that constant supervision of the 
food served, of the method of serving it, and of the sanitary arrangements is required. 
In fact, as was pointed out in evidence for the Corporation, the hotel requires 
inspection every day, whereas the fee charged amounts to only 12 annas per diem. 
‘The cases relied on for the appellant, Corporation of Madras v. Spencer WS Co.* 
and Municipal Council, Kumbakonam v. Messrs. Ralli Bros.* are clearly distin- 
guishable. Both are cases of a want of good faith on the part of the Corporations 
and of unfair discrimination. In Corporation of Madras v. Spencer &@ Co., the 
enhancement of the fee of storing foreign liquor from Rs. 25 to Rs. 200 was not 
made on the footing that the fee previously charged was low in comparison with the 
fees charged for similar licences, but because the Corporation was annoyed by 
the action of the Government in depriving it of the revenue from the sale of abkari 
shops and wanted to make up the loss by charging higher fees for storing foreign 
liquor. In short, the fee was being utilised for the purpose of taxation and those 
-who stored foreign liquor were being unfairly discriminated against. In the Muni- 
cipal Council, Kumbakonam v. Messrs. Ralli Bros.?, again, it was found that there was 
a want of good faith on the part of the Municipal Council, because they appeared 
to have charged a fee which was far higher than the fee for similar licences not on a 
proper consideration of what the correct fee was for a godown for storing ground- 
nuts but because Messrs. Ralli Brothers had successfully objected to the payment, 
of a profession tax of Rs. 100 levied on them by the Council. In the present case, 
it has not been suggested that the fee charged is unfair as compared with the fees 
charged in respect of other licences of a different kind, although it is suggested 
that the fee is unfair in comparison with the lower fees charged for other coffee 
shops. As we have pointed out, however, we do not think that a sliding scale of 
fees for coffee hotels based on the rental value of the premises is unreasonable or 
leads to unfairness ; and we do not accept the argument that the same fee should 
be charged for what is admitted to be one of the biggest coffee hotels in the city as 
for a coffee shop that amounts to no more than a bunk in the street. i 


1. (1929) 57 M.L.J. 71 : LL.R. 52 Mad. 764. 2. (1930) 61 M.L.J. 748. 
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It is, however, also argued on general grounds that the enhanced fees charged 
on the two coffee hotels amount to taxation because even before the enhancement 
the Corporation was making a profit from the levy of licence fees‘so that any enhance- 
ment must have been for the purpose of taxation. There seem to us to be two 
answers to this contention ; the first being that it has not been established by satis- 
factory evidence that the Corporation had been making a profit from its licence 
fees so that any enhancement must amount to taxation ; and the second that the 
appellant must show that the fees made payable in respect of his own coffee hotels 
are unreasonable. It is not, in our opinion, open to him to argue that because 
an over-all profit is made the fees paid by him must amount to taxation. In support 
of the contention that the Corporation does make a profit out of its licence a 
it is argued that from the year 1930-31 to the year 1944-45 the receipts under licence 
fees have amounted each year to something like Rs. 2,25,000, whereas the cost of the 
licensing establishment has never exceeded Rs. 1,46,532, the figure for 1944-45, 
in which year as a result of the enhanced fees the receipts were Rs. 443,683. It is 
true that the expenditure on the cost of establishment would appear always to have 
been substantially below the receipts from licence fees. But it is not admitted 
by the Corporation that these figures are exhaustive of the expenditure which 
‘can properly be debited to the cost of the licensing department. However that may 
be, there is one item included in the receipts from licence fees which makes it 
impossible to accept the contention that on the evidence on record the receipts 
necessarily exceed the expenditure. Under section 304-B of the City Municipal 
Act, a licenee fee is chargeable in respect of private markets upto a maximum of 
15 per cent. of the gross receipts from the market. Licence fees for private markets 
are, therefore, charged on a different basis as compared with other licence fees ; 
and we do not accept the contention advanced for the appellant that any profit 
that may be derived from private markets should go in relief of other licence fees. 
The fees derived from private markets are included in the total receipts from licen- 
sing fees, but their amount is not disclosed by the evidence oral or documentary 
and the evidence does not enable them to be separated from the other 
fees. It is nat, therefore, possible to ascertain whether the receipts from 
licence fees in respect of sources other than private markets are or are not in excess 
‘of the expenses properly chargeable to them. It seems to us, however, clear that 
in any case it is not open to the appellant to maintain that the fees charged him are 
unreasonable or that they amount to taxation because the Corporation makes a 
profit on licensing fees as a whole. If the ratepayers as a body are dissatisfied with 
the system of licensing fees and believe that they are being used for the purpose 
of taxation, it may be open to them to file a representative suit and challenge the 
whole system. The present suit, however, is not a representative suit, and the 
only question must be whether the particular fees charged to the appellant should 
be set aside because they are unreasonable or unfair. We have already given our 
reasons for holding that the licence fees in question in the appeal are not unreason= 
able, and, apart from the fact that this is not a representative suit, once it is held 
that the licence fees charged to the appellant are not unreasonable the fact that 
a profit is perhaps made from licence fees as a whole can accord no ground for 
holding the resolution fixing the fees now in question to be invalid. Even on 
the assumption that the Corporation derives a profit from licence fees as a 
whole, provided that the fees in respect of the two coffee hotels are not 
unreasonable, the proper course to be adopted by the Corporation might well be 
to reduce other licence fees and not the fees which the appellant is called upor 
to pay. The appeal is dismissed with costs. 


V.P.S. Appeal dismissed. 


2I 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice, GOVINDA MENON. 
Chinnappa Goundan alias Karuppanna, Goundan ... Appellant.* 


Madras Debt Conciliation Act (XI of 1936 as amended), sections 7 and 25—Fust application to Boart 
dismissed under section 7—Fresh application to Board—Application for stay of execution in Girl Court—Dis~ 
missal—Confirmation in revisior—Execuhon sale held during pendency—Valikity—Application to set aside sale 
— Maintainahility. 

The appellant was the first defendant in the suit on the file of the District Munsiff’s Court wherein 
there were pem and final decrees on foot of a mortgage. The final decree having been 
assigned to the respondent he filed an application for executing the decree by sale of the mortgaged 
property. The appellant then applied to the Debt Conciliation Board of the Da for scaling down. 
the decree and also applied to the District Munsiff for stay under section 25 of the Debt Conciliation 
Act. The District Munsiff stayed the sale but the application before the Debt Conciliation Board 
was rejected under section 7 of the Act. Sometime later the respondent again took s to execute 
his decree whereupon the appellant filed a fresh application before the District Munsiff for stay of 
execution on the ground that fe had filed a second application before the Debt Conciliation Board 
and that the Court should not proceed with the Gana | An in execution before the Debt Conciliation 
Board disposed of the matter. This application was dismissed by the District Munsiff on the ground 
that the second petition before the Board was not maintainable. A revision petition was preferred 
to the High Court against the said order but the same was also dismissed. the meanwhile the 
properties were sold in execution of the decree and purchased by the decree-holder himself. Thereupon 
the appellant filed an application under section 7 of the Civil Procedure Code for setting aside the 
sale on the ground that the Court had no jurisdiction to proceed with the sale on account of the 
second application before the Debt Conciliation Board. 

Held, that inasmuch as the first application was dismissed under section 7 of the Debt Conciliation 
Act, the second application pref to the Debt Conciliation Board was legally sustainable and. 
that the execution sale held during its pendency was a nullity and could be set aside. 

Held further, that the dismissal of the earlier revision petition by the High Courtgdid not operate 
as a bar to the maintainability of the application to have the invalid sale set aside. 

a a against the order of the District Court, ‘Trichinopoly, dated 29th 


September, 1945, in A. S. No. 265 of 1944 (E. A. No. 354 of 1943 in O. S. No. 21g. 
of 1940, District Munsiff’s Court, Karur), etc. 


T. R. Ramachandran for K. S. Destkan for Appellant. 
L. A. Gopalakrishna Aiyar for Respondent. 
The Courtjdelivered the following 


Jupcment.—This is an appeal against the decision of the District Judge of 
Trichinopoly in A. S. No. 265 of 1944 on his file. 

The appellant was the first defendant in O. S. No. 219 of 1940 on the file- 
of the District Munsiff’s Court of Karur wherein there were preliminary and final 
decrees on foot of a mortgage. The final decree was passed on 1st September, 
1941 and the same was assigned to the respondent on 11th November, 1941, who 
filed E. P. No. 58 of 1942 for executing the decree by sale of the mortgaged pro- 
perty. The appellant then applied to the Debt Conciliation Board, Karur, for 
scaling down the decree and applied to the District Munsiff for stay under sec-. 
tion 25 of the Debt Conciliation Act. The District Munsiff stayed the sale but 
on soit October, 1942, this application was rejected under section 7 of the Act 
by the Debt Conciliation Board. Sometime later, the respondent again took 
steps to execute his decree whereupon the appellant filed a fresh application before 
the District Munsiff in E. A. No. 300 of 1943 for stay of execution on the ground: 
that he had filed a second application before the Debt Conciliation Board and 
that the Court should not proceed with the proceedings in execution before the 
Debt Conciliation Board disposed of the matter. This application was dismissed. 
by the District Munsiff on the 16th June, 1943, on the ground that the application 
before the Debt Conciliation Board was a second petition which was not main- 
tainable and therefore that Court declined to stay the execution proceedings.. 
C. R. P. No. 771 of 1943 arose out of the dismissal of E. A. No. 300 of 1943 when 
Horwill, J., passed the following order : 


* A, A. A. O. No. 32 of 1946 and C. M. P. No. 1866 of 1947. 2and August, 1947. 
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“ The order of the District Munsiff was right on the material available, though a typed paper 
now put in my hand suggests that the petition was in fact dismissed under section 7 of the Madras 
Debt Conciliation Act. I do not therefore feel justified in interfering in revision.” 

In the meanwhile, proceedings for the sale of the property went on and the pro- 
perties were sold and purchased by the decree-holder himself. E. A. No. 345 
of 1943 was thereafter filed by the fae first defendant for setting aside the 
sale under' section 47 of the Code of Civil Procedure on the ground that the Court 
had no jurisdiction to proceed with the sale on account of the pendency of an 
application before the Debt Conciliation Board. The lower appellate Court has 
held that a‘second application before the Debt Conciliation Board is not main- 
tainable and therefore there can only be one stay in respect of a debt and has 

refused to set aside the sale. Itisclearfrom Ex. P-1 that the dismissal of D. G. No. 77 of 
1942 by the Debt Conciliation Board (Ex. P-3) was under section 7 of the Act, 
the second clause of which is to the effect that the rejection of an application under 
this section shall not preclude the applicant from making a fresh application ; 
and in view of this provision the dismissal by the District Munsiff of the appli- 
cation for stay on 16th June, 1943, was illegal and without jurisdiction. It follows 
that the sale held when a valid application was pending before the Debt Conciliation 
Board was void and inoperative. When an application is pending before a 
Debt Conciliation Board, the Court before which an execution petition regarding 
the same matter is pending is ipso facto deprived of the jurisdiction to proceed 
further as the prohibition is statutory. Moreover, the fact that the Court did 

not know of the existence of the application and was therefore unaware of the fact 
that it had-no jurisdiction to proceed does not clothe it with jurisdiction in regard 
to subsequent aaa a This is clear from the decision of Horwill, J., in 
Sitarama Reddi v. Bile Somappat, which has been followed subsequently in 
Achutaramayya v. Thimmaraju Ramamma?® and affirmed by a Bench in Rathnasabapathy 
Iyer v. Subramania Pillai’. In this view, the sale is entirely void as the Court had 
no jurisdiction to sell the property and its action in so doing must be regarded 
as a nullity. That even a sale which is null and void can be set aside is laid 
down by a Full Bench in Rajagopala Iyer v. Ramanujachariar*. 

But it is argued by Mr. L. A. Gopalakrishna Aiyar for the respondent that 
the dismissal of C. R. P. No. 771 of 1943 by this Court prevents the appellant from 

uestioning the validity of the sale at a later stage. 1 do not agree. All that 
Horwill, J., decided in G. R. P. No. 771 was that there were no materials placed 
before the (Court of first instance to show that a second petition before the Debt 
Conciliation Board was one provided for under section 7 of the Act. But the 
present appeal arises out of an application to set aside the void sale and it cannot 
be said that the question of the voidability of the sale was ever the subject-matter 
of C.R.P. No. 771 of 1943. 

Along: with the civil miscellaneous second appeal, C. M. P. No. 1866 of 1947 
has been filed by the respondent to admit as evidence some documents produced 
in this Court. One of them is an assignment of all his rights in the property by the 

resent appellant to a third party sometime before his first application before the 
Debt Conciliation Board was made and the other is a judgment of the District 
Munsiff of Karur in O. S. No. 214 of 1946 to show that the judgment-debtor had 
no interest in the property and therefore his application to the Debt Conciliation 
Board was made by a person without any locus standt. No valid grounds have been 
shown as to why the sale deed which is a registered one was not filed before the 
trial Court'and I am therefore not inclined to entertain this petition for admitting 
additional evidence. But it is seen from the judgment of the learned District 
Munsiff that though the question as regards the appellant’s locus standi was raised 
before him in the affidavit in E. A. No. 354 of 1943, he did not give any consideration 
to that aspect of the case, because according to him the application before the 
Debt Conciliation Board had already been dismissed. As I have already held 
a a a NE Ka E a aaa a PA an Sa paga EN aka ha 
f 1 M.L.T. ‘ I M.L.J. 104: I.L.R. Mad. 
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that the trial Court acted without jurisdiction in proceeding with'the sale owing 
to the fact that the second application was a proper one, the reasons given by the 
lower Court for refusing to set aside the sales are unsound and unacceptable. But 
the respondent complains that he was given no opportunity to put forward his 
case regarding the want of status of the appellant to put in the stay application, 
as he had already parted with all his rights in the property. I think in view of the 
course the petition has taken in both the lower Courts it is just that he should 
be given an opportunity to adduce evidence on that aspect of the case. 


The Civil Miscellaneous Second Appeal is therefore allowed, the orders of the 
lower Courts are set aside and E. A. No. 354 of 1943 is remanded to the District 
Munsiff for disposal according to law. The parties are entitled to adduce fresh 
evidence, if so advised. Costs of these proceedings will abide and follow the 
result. 


C. M. P. No. 1866 of 1947.—In view of my observations contained in the 
judgment just delivered, it is unnecessary to pass any orders on this petition. The 
pannon is entitled to take back the documents and file them before the District 

unsiff in the future proceedings, if he is so advised. 


B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice YAHYA ALI. ` 


Periyasami Padayachi and another .. Petitioners* 
2. 
Minor Ulaganathan by next friend mother Muthammal and others. Respondents. 

Civil Procedure Code (V of 1908), Order 33, rule 1 and section 141—Application for leave to sue in forma 
pauperis—Objection as to pecuniary juri of the Court to go into the question—Power of 
Court to return application for presentation to proper Court. 

When a petition is presented under Order 33, rule 1, Civil Procedure Code, for leave to sue in 
forma pauperis and an objection as to pecuniary jurisdiction, is raised in limine, the Court can go into 
that question and decide it. i 

Though there is no express provision in Order 33, rule 1 for the return of the application made 
thereunder for presentation to the press Court, where the Court finds that it has no jurisdiction 
to entertain it, as the application for leave to sue in forma pauperis embodies a plaint and is for all 
practical purposes to be treated as a plaint and interlocutory reliefs could be granted as if it were 
a plaint and as if the parties to the application were parties to a suit, the provisions of section 141 
could be availed of and orders passed as on a regular plaint. 

Case law discussed. 


. Petition under section 115 of Act V of 1908, pora that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Ariyalur, 
dated 24th December, 1946, in O. P. No. 51 of 1946. 


R. Rangachari for Petitioners. 
K. S. Desikan and K. Raman for Respondents. 
The Court delivered the following 


Jupoment.—The minor first respondent filed an application under Order 33, 
rule 1 of the Civil Procedure Code, for leave to sue the petitioners who were res- 
pondents 1 and 2 in that petition and others, for partition and separate possession 
of his one-third share in the properties mentioned in the schedules attached to the 
petition. His father who is the first petitioner here objected to the grant of leave 
on the ground tnter alta that the value of the suit properties is more than Rs. 3,000 
and if the petition was to be admitted and registered as a suit, the subject-matter 
of the suit would be beyond the limits of the pecuniary jurisdiction of the Court 
of the District Munsiff of Ariyalur. The objection was overruled by the District 
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Munsiff., This civil révision petition is against that order. The learned District 
Munsiff relying upon a Bench decision of the Allahabad High Court reported in 
Nur Muhammad v. Maulvi Jamil Ahmad! was of the opinion that the question of 
jurisdiction could not be considered at that stage as the petition could not be 
returned for presentation to the proper Court in the event of its being found that 
the subject-matter of the suit was beyond its pecuniary jurisdiction. 

The question involved in this revision petition is whether when a petition i8 
presented under Order 33, rule 1, for leave to sue in forma pauperis and an objection 
as to pecuniary jurisdiction is raised in limine, the Court can go into that question 
and if it IEA that it has no pecuniary jurisdiction over the matter, can the appli- 
cation be returned for presentation to the proper Court. The matter is not fec 
. from difficulty and there is, as far as I have been able to examine, no direct authority 
bearing upon this specific question at issue except the decision of the Allahabad 
High Court cited above. Before examining the decisions cited before me, I may 
refer to the language of rule 5 of Order 33, which provides that a Court shall 
reject an application for permission to sue as a pauper where, “ the allegations 
do not show a cause of action.” The corresponding clause of the old section ran 
thus : 

“ That His allegations do not show a right to sue in such Court.” 


The expression “ cause of action” was substituted for the words “right to sue 
in such Court” to give effect to a number of decisions of various Courts which 
held that the clause even as it then stood did not limit the Court to an enquiry 
whether the right to sue arose within the jurisdiction, but that it had a more extended. 
meaning and that the Court was competent to ascertain if the application showed 
a good subsisting cause of action capable of enforcement in Court and calling for 
an answer.. It was even held upon the language employed in the old sub-section 
that questions of limitation could be gone into at that stage as also a question whe- 
” ther the suit contract was void as being immoral and opposed to public policy. 
It is clear therefore that the amended clause whose object was to adopt the extended 
interpretation placed by Courts thereupon was intended to have a wider applica- 
tion than the old clause which was ex facie confined to the plea relating to the juris- 
diction of the Court. In other words even under the narrower expression used 
in the old clause, it was open to the Court to reject an application for permission. 
where the allegations did not show that the right to sue arose within the jurisdiction, 
whether territorial or pecuniary of that Court. It is thus perfectly clear that an 
enquiry as to jurisdiction is well within the province of the Court which has to 
deal with an application under Order 33, rule 1. The difficulty arises 
not so much on account of the competency of the Court in an application for leave 
to sue in forma pauperis to go into the question of its jurisdiction to entertain the 
application but as to the precise order which can be passed upon the application 
in the event of its being found on enquiry that the subject-matter of the suit was 
beyond the limits of its pecuniary jurisdiction. In such a case, is the application 
to be aan or has it to be returned for presentation to the proper Court? The 
Allahabad 'High Court held that there is no provision contained in Order 33: 
entitling a Court to return an application under Order 33, rule 1 for presentation 
to the proper Court and it is in pursuance of that decision that the lower Court 
refused to go into the objection as to the pecuniary jurisdiction that was raised. 
The learned Judges who decided Nur Muhammad v. Mauloi Jamil Ahmad}, after 
examining !the respective rules of O. 33 concluded that what was presented to 
the Court was not a plaint but an application and it would reach the stage of a 
plaint when the application was granted and that the question as to whether the 
Court had jurisdiction to entertain the suit did not arise before the registration of 
the application as a plaint. It was also held that since there was no plaint before 
the Court,:the order must be deemed to be an order returning the application 
which was not warranted by Order 33. With great respect to the learned 
Judges, I am constrained to observe that the view that when an application under 
Tama er mamat eaaa aaa aana aaa amangan aana 
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Order 33, rule 1 is presented there is no plaint before the Court is opposed 
to the decision of the Privy Council in Stuart Skinner alias Nawab Mirza v. William 
Orde? and this Court has in a series of decisions adopted the view laid down by 
their Lordships in that case and has held that an application under’ Order 33, 
e I is a composite document consisting of a plaint and an application for being 
excused from the payment of court-fee. ‘Their Lordships pointed out that a petitian 
to sue tn forma pauperis contains all that a plaint is required to do. Their Lord- 
ships were dealing with the Code of 1859 and referred to section 300 which provided 
that a petition shall contain the particulars required by section 26 in regard to 
plaints, and shall have annexed to it a schedule with the estimated value of the pro- 
perties which shall be subscribed and verified in the manner prescribed for the 
subscription and verification of plaints. Similar provisions are found in rules 2 and 
3 of Order 33 of the present Code. It was observed by their Lordships : 
‘* Therefore ıt contains in itself all the particulars the statute requires in a plaint, and, plus 
these, a prayer that the plaintiff may be allowed to sue in forma pauperis.” 
On the original side of this Court in Chidambaram v. Nataraja Mudaliar®, the question 
arose whether a Commissioner could be appointed under Order 33, rule 7 
after the filing of a petition for leave to sue in forma pauperis and before the leave 
was granted. The objection raised to the appointment of the Commissioner was 
that there was no suit and there were no parties to a suit when the matter was still 
in the application stage and hence upon the terms of that rule a Commissioner 
could not be appointed. Gentle, J. (as he then was) referred to the observation 
of the Privy Council in Stuart Skinner alias Nawab Mirza v. William Ordet, that the 
petition to sue as a pauper became a plaint and the suit must be deemed to be ins- 
tituted when the application was filed within the meaning of the Statute of Limita- 
tions. The learned Judge held on the authority of the Privy Council decision 
that on the presentation of the petition to sue as a pauper, the suit must be deemed 
to have, been instituted and therefore there must be parties, the parties being those 
persons cited in the copy of the plaint filed with the petition. The matter was 
more fully gone into by a Bench of this Court in Brahamaramba v. Seetharamayya?. 
The question that arose in that case was whether, if an applicant for leave to sue 
in forma pauperis dies, during its pendency, his legal representative is entitled to 
be brought on record and to continue the suit on payment of the requisite court- 
fee. The entire case-law bearing upon the question was fully reviewed. A refer- 
ence was made to the decision of the Judicial Committee in Stuart Skinner alias 
Nawab Mirza v. William Orde? and it was held that an application under Order 
33, rule 1, is in fact a plaint coupled with a prayer to be allowed to sue with- 
out payment of the required court-fee. ‘The observation of Krishnan, J., in Bala- 
guru Naidu v. Muthuratnam Iyer*, that an application to sue as a pauper is a combi- 
nation of a plaint and an application to excuse the payment of the court-fee on it, 
and the decision of Gentle, J., in Chidambaram v. Nataraja Mudaliar?, to the effect 
that on the presentation of a petition for leave to sue in forma pauperis the suit should 
be deemed to have been instituted on that date, were fully approved and it was 
held that such an application is a composite document, a plaint coupled with a 
prayer to be allowed to sue without payment of court-fee. This view has also been 
taken in decisions of other High Courts. The Calcutta High Court in Fagadeeswaree 
Debee v. Tinkarhi Bibi’, and the Patna High Court in Bank of Bihar, Lid. v. Sri Thakur 
Ramchandarp Maharaj’, gave pronouncements to the same effect. The contrary 
view taken by a Full Bench of the Allahabad High Court in Chunna Mal v. Bhagawant 
Kishore’ that an application to sue as a pauper was not a composite docu- 
ment was dissented from by the learned Judges of this Court who decided Brahamaram- 
ba v. Seetharamayya®. The Bombay High Court in Totaram Ichharam v. Dattu Mangu®, 
held that an application for the appointment of a Commissioner to take an inventory 
could be filed along with a petition for leavesto sue in forma pauperis and be dealt 
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with by the Court under Order 33, rule 7. In that decision Beaumont, C.J., 
said that he entertained no doubt that the plaint, whether it consisted of the origi- 
nal plaint or of the petition deemed to bea plaint, took effect from the date when the 
plaint and the petition were presented. I may further point out that in Brakamaramba 
v. Seetharamayya*, it was held that the petitioner was entitled in law to be brought 
on record as the legal representative of the deceased applicant for leave to sue in 
Jorma pauperis and to continue the suit on payment of the requisite court-fee, a clear 
distinction being made between the application which abated on the death of the 
applicant and the plaint that was filed with it with regard to which it was held 
that the legal representative could continue the proceeding on payment of the 
court-fee. ‘This was done on the basis that the application for leave to sue in forma 
pauperis embodied a plaint. In fact at page 122 of the report while dealing with 
the decisions in Subbiah v. Sundara Boyamma® and Duraipandiyan v. Solaimalai Pillai’, 
‘ it was specifically stated that “an application for leave to sue in forma pauperis is 
a plant” and that the legal representative of the applicant was entitled to 
enforce all the rights which he possesses and that section 149 of the Code 
of Civil Procedure was applicable. ‘The limitation must be deemed to have stopped 
on the date on which the application for leave to sue in forma pauperis was filed. 
It will be sufficient to refer to one more decision of this Court in Kuppusam: Atyangar 
v. Kanagammal4, where Pakenham Walsh, J., sitting singly, held that leave granted 
by one Court to a party to sue in forma ee did not enure for the continuation 
of that proceeding in another Court and that in the other Court leave would have 
to be asked for de novo. In that case leave to sue in forma pauperis was granted but 
when the suit came on for trial, the issue was raised asto the value of the subject- 
matter for the purpose of jurisdiction and the Court on enquiry found that the sub- 
ject-matter was beyond its pecuniary jurisdiction and returned the plaint to be 
presented to the superior Court. When the plaint was presented to the Sub-Court 
it was rejected on the ground that it must be presented by the pauper in person. 
‘There was an appeal against that order to the District Judge who held that the 
District Munsiff had jurisdiction at the time when it was presented and that it was 
properly presented. This Court on further appeal held that the appeal lay from the 
order of the Sub-Court refusing to allow the suit to be filed in forma pauperis and 
that the proceedings before the District Munsiff were null and void and the 
presentation of the plaint to the Sub-Court was really an application to sue in forma 
pauperis and not having been presented in person was rightly rejected. This de- 
cision is material for the purpose of this case only to show that even if the applica- 
tion is returned, it cannot be merely presented in the other Court but a fresh appli- 
cation will have to be presentedin accordance with the requirements of Order 
33. The only question of limitation that arises in those circumstances and 
which may fall to be decided is whether section 149 of the Civil Procedure Code 
would apply or whether the case fell within the ambit of section 14 of the Indian 
Limitation Act, but that is a different matter. When a returned application is 
filed in another Court it does not have the same attributes as a plaint returned ;for 
proper presentation. .. 


Having regard to the decisions discussed above, the conclusions that emerge 
are these : An application for leave to sue in forma pauperis embodies a plaint and 
is for all practical purposes to be treated as a plaint, because if the application is 
allowed the suit is deemed to have been filed on the date when the application was 
presented ; interlocutory reliefs can be granted as if it were a plaint and as if the 
parties to the application were parties to a suit. No doubt there is no express 
provision in Order 33 for the return of an application made thereunder for 
presentation to the proper Court in a case where the Court found that it had no 
jurisdiction to entertain it. But firstly there is section 141 of the Gode which 
provides that the procedure in regard* to suits should be followed as far as it can 
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be made applicable in all proceedings in any Court having civil jurisdiction. Se- 
condly there is the fact that the expression in the old clause, vis., “right to sue in 
such Court”? which was sought to be extensively broadened by the expression 
“ cause of action ” in the present rule permitted questions of jurisdiction to be 
gone into even at the application stage. A fortiori under the new rule the Court 
should have the power and hence the duty to go into those quesions as the purpose: 
of the amendment was not to curtail the scope of the rule. Thirdly, even if there 
had been no express provision in the Code it must be laid down as a fundamental 
principle of justice that every Court trying civil causes has inherent jurisdiction to- 
take cognizance of questions which cut at the root of the subject-matter of contro- 
versy between the parties and a question as to the territorial or pecuniary jurisdic- 
tion of a Court to entertain a matter is a question which cuts at the root of the 
subject-matter of controversy. Vide Shamu Patter v. Abdul Kadir Ravuthan}. 


Applying these principles to the present case, there can be no doubt that the 
District Munsiff was competent and had jurisdiction upon the hearing of the appli- 
cation to investigate the question whether the subject-matter of the suit exceeded. 
the limits of his pecuniary jurisdiction. He refused to exercise that jurisdiction 
on the ground that there was no plaint before him and that if he should hold at the 
end of the enquiry that it fell short of the limit of his pecuniary jurisdiction he had 
no power under Order 33, to return the application, there being no ques- 
tion of returning the plaint. As I have endeavoured to show that view is based. 
upon the fallacy that an application under Order 33, rule r is not a plaint— 
: a fallacy which was borne in upon the mind of the learned District Munsiff as a 
result of the decision of the Allahabad High Court. The view of the Judicial Com- 
mittee as well as of this Court has on the other hand been to the contrary effect. 
The result is that there is a plaint before the learned District Munsiff embodied in 
the application and it is his duty to go into the question which has been raised in 
limine as to his pecuniary jurisdiction over the matter. It will be a waste of time if 
he should refrain from examining the question of jurisdiction, investigate the pau- 
perism of the applicant, register the application as a suit and then try this issue of 
pecuniary jurisdiction in limine and find that he has no pecuniary jurisdiction and 
decide upon returning the plaint for presentation to the proper Court. It is the 
imperative duty of a Court when a preliminary objection as to jurisdiction is taken 
to decide that question at the earliest stage of the trial as a determination of that 
question is preliminary to his authority to entertain the matter or to make any 
further enquiry into it. 

The only other matter that remains is as to the particular form in which the 
lower Court should word its order in the event of its finding after enquiry into the 
value of the subject-matter of the suit that it exceeded its pecuniary jurisdiction. 
The question is at this stage, merely hypothetical. But I have said enough in the 
course of this judgment which will, I imagine, render the District Munsiff the 
necessary assistance. : 


In the result the civil revision petition is allowed. The lower Court is. 
directed to entertain the objection and dispose of it according to law. In the 
circumstances of the case, there will be no order as to costs. 


V.S. Petition allowed. 


a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| PRESENT — MR, P. V, RAJAMANNAR, Officiating Chief Justice, AND MR. 
Justice Yaya Arı. 


P. Venugopala Pillai ..  Appellant* 
5 ; 
V. Thirunavukkarasu and others .. Respondents. 


Transfer of Property Act (IV of 1882), sections 105 and 106—Agreement of rent in respect of toddy yield of 
coconut trees—Construction—Rights of parties—Lease or licence—Pr oper notics to quit—Necessitp—Applicability 


of section 106. . 


4 


_80 long as he had the right to enjoy the to 


The defendant executed an agreement in favour of the plaintiffs who were the owners of the 
coconut gardens in suit in the following terms : 


"I have agreed with you that I will act in accordance with the undermentioned conditions 
for the sake bf my enjoying for a period of three years from October, 1934 to the goth of September, 
1937. the produc only of the coconut trees situate in the coconut garden ...... In case you 
lease the aforesald trees to any other person on the expırv of the aforesaid stipulated period I have 
no objection| whatever to such lessee entering into the garden even a month previously and com- 
mencing and doing before hand itself the acts which he may require to do. I shall have the trees 
in the aforesaid garden marked and enjoy the toddy yield. I shall safeguard the said trees from 
damage of any kind. You shall yourself enjoy the coconuts, etc. . . from 12 trees of your choice in 
the garden aforesaid. I shall have no interest whatever in the produce thereof. For enjoying the 
usufruet of the trees leased out to me I shall pay a monthly rent of Rs. 150 (rupees one hundred 
and fifty) in cash, on or before the 15th of every month either to you or to your order and obtain 
receipt. I shall have nothing whatever to do with the leaves, the spathe and the pannadai (fibrous. 
webs) etc., falling (from the trees) in the aforesaid garden. You shall yourseli at your cost bale 
water etc., for the trees in the aforesaid garden and keep (the same) ip good condition. .:.. 


You shall yourself with your men and at your expense do all the acts of bettering or improving 
the vacant land in the said garden or baling out water, etc., and keep the garden in good condition 


1 shall altiver possession to you of your garden in the condition in which you delivered possession 
(to me). To this effect is the agreement of rent in respect of toddy yield of coconut trees executed 
by me with my consent. I have nothing to do with the land. Only the toddy.” 


After the expiry of the three years for the next year another agreement on the same terms was 
executed by ithe defendant and thereafter, there were no further agreements executed, but the 
defendant continued year alter year to enjoy rights similar to those covered by the prior agreements 
under sabetan ali similar terms. On the 5th tember, 1947,, the plaintiffs issued a notice to 
the defendant that he must quit the properties and stop entering thereon for any eat. from 1st 
October, 1947. On the deferrdant refusing to comply with the demand on Sere that he was 
an agricultural lessee entitled under the law to a six months’ notice, the plain filed a suit for a 
permanent injunction restraining the defendant from entering into the two gardens after the expiration. 
of goth September, 1947. The suit was decreed on the ground that the defendant was a licensee 
and not a lessee and that the licence was properly terminated. On appeal, 


Held, the;defendant could not be held to be a lessee of the gardens as such. So far as the land was 
concerned, he was only a licensee and his right to enter upon the land and to use the land was only 
ad yield from the trees. But his right to tap the coconut. 
trees and obtain toddy is in the nature of immoveable property because it 1s a benefit which arises 
out of land and the right conveyed by the agreements would be in the nature of leasehold right. The 
notice issued on 5th tember, 1947, cannot be treated as a proper and valid notice. The lease 
of the toddy yield is a lease for agricultural purposes and therefore a sufficiently reasonable notice 
should have given before it could be properly terminated. The principle underlying section 106, 
Transfer ôf Property Act would be applicable to such a case. As the lease was not properly terminat- 
ed, the plain were not entitled to relief. ~ 


On appeal from the judgment of the Hon’ble Mr. Justice Kunhi Raman 
dated 25th day of September, 1947, in the exercise of the Ordinary Original Civil 


Jurisdiction, of the High Court in suit No. 393 of 1947. 
K. V. Ramachandra Atyar and S. Thiagaraja Aiyar for Appellant. 
N. Narasimha Aiyar, Subrahmanyam and Rajagopal for Respondents. 
The judgment of the Court was delivered by 


Lhe Officiating Chief Fustice—This appeal relates to two coconut gradens situated 
in Lloyd's Road and Sullavan’s Garden Road, Mylapore, in the City, which ad- 
mittedly belong to plaintiffs 1 to 3 who are respondents 1 tô 3 here. The first 
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plaintiff is the son of one Kandaswami Gramani, and plaintiffs 2 and 3 are the 
grandsons of Kandaswami by the first plaintiff’s brother. The first item oraa 
belonged to Jagadambal, wife of Kandaswami Gramani. The fourth plainti 
who is the fourth respondent claims to have obtained from plaintiffs- 1 to 3 the 
right of tapping the coconut trees in these two gardens from 1st October, 1947, 
for a period of one year. The defendant has been enjoying the right of tapping the 
coconut trees in these two gardens for toddy continuously from 1st October, 1934. 
So far as item 1 is concerned, the defendant obtained a right to tap the trees for a 

eriod of three years from Kandaswami Gramani by a registered agreement, Ex. 

< 1, dated 1st March, 1935. This covered the period from 1st October, 1934 to 
goth September, 1937. For the next year, from 1st October, 1937 to 3oth Sep- 
tember, 1938, he executed another agreement on 15th September, 1937, Ex. P. 2. 
Thereafter, it is common ground that there were no further agreements executed, but 
the defendant continued year after year to enjoy rights similar to rights covered by 
Exs. P. 1 and 2 under substantially similar terms, substantially, because the rent was 
being raised occasionally, So far as item 2 is concerned, there is no document. But 
it is common ground that the terms in respect of this item were identical with those 
in respect of item 1. Though the learned advocate for the defendant-appellant 
contended that there were material alterations in the terms under which the de- 
fendant enjoyed the trees in the two gardens subsequent to 1938, we consider that 
substantially and in so far as they are material for the disposal of this appeal, the 
conditions continued to be the same as those contained in Ex. P. r. 


On the 5th September, 1947, plaintiffs 1 to 3 issued a notice to the defendant 
through their advocates informing him that he must quit the properties and stop 
entering thereon for any purpose on and from 1st October, 1947. The position 
taken up by the plaintiffs was that the defendant was being granted a licence year 
after year to enjoy the usufruct of the coconut trees in the two properties and that 
the last of such licences came to an end by efflux of time on goth September, 
1947. The defendant refused to comply with that demand on the ground that he 
was an agricultural lessee entitled under law to six months’ notice. A week after 
the issue of that notice, the plaintiffs instituted the suit out of which this appeal 
arises on the Original Side of this Court praying for a permanent injunction res- 
training the defendant from causing any obstruction to the fourth plaintiff, his 
servants and agents, taking charge of half the number of trees in the two gardens 
and doing all usual and necessary acts for making the trees fit for yielding toddy 
from 1st October, 1947 and also for a permanent injunction restraining the defen- 
dants, his servants and agents from entering into the two gardens after the expira- 
tion of goth September, 1947. Kunhi Raman, J., who tried the case held that the 
defendant was a mere licensee and not a lessee and that the licence was properly 
terminated with effect from goth September, 1947. He granted both the prayers 
of the plaintiffs and decreed the suit. The defendant is the appellant. 


The only question which falls to be considered in this appeal is whether the 
defendant was in the position of a lessee from plaintiffs 1 to 3 as regards the right 
to tap the coconut trees in the two properties for toddy, or whether he was in the 
position of a mere licensee. Both Mr. Ramachandra Aiyar for the appellant and 
Mr. Narasimha Ayyar for the contesting respondents attempted to raise other 
alternative pleas, but we are convinced that these really do not arise and they 
will be dealt with later briéfly. 


As the nature of the relationship between the defendant and plaintiffs 1 to 3 
really depends on a construction of the terms of the agreement dated 1st March, 
1935, Ex. P. 1, it is necessary to extract the material portions from this document. 
It purports to be an agreement of rent in respect of the toddy yield of coconut 
trees executed in favour of Jagadambal Ammal by the defendant. The following 
portions of the document are material for this appeal : 

“I have agreed with you that I will act in accordance with the undermentioned conditions 
for the sake of my enjoying for a period of three years from October 1934 to the goth of September 


1937, the produce only of the coconut trees situate in the coconut ro} BER In case you 
Nease the aforesaid trees to any other person on the expiry of the aforesaid stipulated period I have 
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no objection whatever to such lessee entering into the garden even a month previously and com- 
mencing and doing before hand itself the acts which he may require to do. I shall have the trees 
in the aforesaid garden’ marked and enjoy the toddy yield. I shall safeguard the said trees from 
damage of any kind. You shall yourself enjoy the coconuts, etc... .. - from 12 trees of your choice in 
the garden aforesaid. I shall have no interest whatever in the produce thereof. For enjoying the 
usufruct of the trees leased out to me I shall pay a monthly rent of Rs. 150 (rupees one hundred 
and fifty) in cash, on or betore the 15th of every month either to you or to your order and obtain 
receipt. I shall have nothing whatever to do with the leaves, the spathe and the pannadai (fibrous 
webs) etc., falling (from the trees) in the aforesaid garden. You shail yourself at your cost bale water 
etc., for ka i in the aforesaid garden and keep (the same) in good condition ....- 


You shall To with your men and at your expense do all the acts of bettering or improving 
the vacant land in the said garden or baling out water, etc., and keep the garden in good condition 
wa o v > o a | i 

I shall deliver possession to you of your rden in the condition in which you delivered possession 
{to me). To this effect is the agreement of rent in respect of toddy yield of coconut trees executed 
by me with my consent. I have nothing to do with the land. Only the toddy.” 


On a plain reading of the document, it is clear that the rights which the defendant 
obtained thereunder were (1) the right to enjoy the toddy yield from the trees, 
and (2) the right to enter upon the land for the said purpose. It is quite clear 
that the defendant did not obtain any right in and to the land. He was not entitled 
to the exclusive possession of the land as such. The owner was entitled to make 
such use of the vacant land as she wanted to and she was expected , at her cost, to 
water the trees and keep the garden in good condition. The defendant cannot, 
therefore, be held to be a lessee of the garden as such. So far as the land was 
concerned,'he was only a licensee and his right to enter upon the land and to use 
the land was only so long as he had the right to enjoy the toddy yield from the 
trees. The next question is whether this right to take the toddy yield from the 
trees to which certainly the defendant was entitled under the document was 
a right in the nature of a licence or was it a lease of immoveable property ? Sec- 
tion 105 of the Transfer of Property Act defines a lease thus : 

“A least of immoveable property is a transfer of a right to enjoy such property, made for a 
yi dane time, express or implied, or in perpetuity, in consideration of a price paid or promised, or 
of money....... a 


A licence is defined in the Indian Easements Act, in section 52 as follows :— 


“ Where one person grants to another, or to a definite number of other persons, a right to do, 
or continue to do, in or upon the immoveable property of the grantor, something which would, in 
the absence of such right, be unlawful, and such right does not amount to an easement or an interest 
in the property, the right is called a license.” | 

According to section 3 of the Transfer of Property Act, immoveable property 
does not include standing timber, growing crops or grass. But there is nothing 
in that Act otherwise defining immoveable property. We have therefore to refer 
to the definition in section 3 (25) of the General Clauses Act which runs thus : 

“ € Immovable property ’ shall include land, benefits to arise out of land and things attached 
to the earth, or permanently fastened to anything attached to the earth.” 

Now, can the right to tap the coconut trees for toddy be said to be a benefit 
to arise out of land? If it can be, then the right which the defendant obtained 
under Ex. P. 1 would be immoveable property." To decide this question, it is useful 
to refer to the leading case of Marshall v. Green’, for the statement of the law with 
regard to this subject, which 1s contained in the judgment of Lord Coleridge, C.J., 
He cites the following passage from the notes of Sir Edward Vaughan William 
to the case of Duppa v. Mayo: 

“The principle of these decisions appears to be this, that wherever at the time of the contrac 
it is contemplated that the purchaser should derive a benefit from the further growth of the thing 
sold, from further vegetation and from the nutriment to be afforded by the land, the contract is 
to be considered as for an interest in land ; but where the process of vegetation is over, or the parties 
agree that the thing sold shall be immediately withdrawn from the land, the land is to be considered 
as a mere warehouse of the thing sold, and the contract is for goods.” 


This proposition has been ey again and again, because it affords a clear and 
intelligible rule. It was applied in the Full Bench decision of this Court in Seen 


} r. (1875) L.R. 1 C.P.D. 35. 
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Chettiar v. Santhanathan Chettia: 1, where it was decided that a document which assigned’ 

a right to cut and enjoy trees etc.,.standing in the village tank for a period of four 
years from its date conveyed an interest in immoveable property, because it was. 
contemplated that the assignee should derive a benefit from the further growth 
of the things sold, from further vegetation and from the nutriment to be afforded 
by the land. That an application of this test to a case like the present inevitably 
leads to the conclusion that the right covered by the document, Ex. P. 1, in the 
case, 18 a right to an interest in immoveable property is brought out by the observa~ 
tions in the decision in Natesa Gramant v. Tangavelu Gramani*. No doubt that was 
“a case the decision in which depended upon the language in the Indian Regis- 
tration Act. The learned Judges there had to deal with a document which con- 
ferred on the transferee the right to enjoy the produce of the palmyra trees in the 
garden including toddy, fruits, etc. White, C.J., said that under that document , 
the person who is entitled to take the toddy was entitled to an interest in land, 
because as he put it, “ without land there would be no tree and without tree there 
would be no toddy ”, Oldfield, J., observed thus : 


“ No doubt in the present case, in which plaintiff’s right was to draw palmyra juice, cut such 
leaves as his doing so irivolved and take the fruits of the trees, his right to do so for two reasons entitled 
that he should benefit to adopt an expression from Marshall v. Green3, by “the nutriment afforded 
by the land’.” 

The decision in that case eventually turned on the definition of moveable property 
in the Registration Act which included “ standing timber, growing crops and 
grass, fruit upon and juice in trees.” 


Applying the same test, it was held by a learned Judge of the Allahabad High: 
Court in Shto Dayal v. Puttu Lal*, that a mortgage of a fruit-bearing tree is a mortg- 
age of ummoveable property. 


Applying this test, there can be no doubt that the right to tap the ‘coconut 
trees and obtain toddy is in the nature of immoveable property because it is a 
benefit which arises out of land. 


In this view, it is unnecessary to deal with the contention of Mr. Ramachandra 
Aiyar for the appellant that exclusive possession was given to the defendant under 
Ex. P. 1 which he continued to have to the date of the suit and therefore he was in 
the position of a lessee. Having regard to the circumstances which we set out at 
the opening, it cannot be said that exclusive possession of the entire garden was. 
conveyed to the defendant. So far as the land itself was concerned, he was only 
in the position of licensee, but so far as the trees in the garden were concerned, 
excepting 12 trees which had been reserved for the use of the owner, as regards 
the rest of the trees and his right to tap them for toddy, the defendant was entitled 
to an exclusive right. Kunhi Raman, J., after referring to the decisions in Seent 
Chettiar v. Santhanathan Chettiar1, and Natesa Gramani v. Thangavelu Gramani?, and 
referring to the terms of Exs. P. 1 and P. 2 took the view that these two documents 
created only a licence in favour of the defendant to enjoy the yield of toddy from 
the trees in the two gardens. We think that evidently this aspect which we have 
, Just dealt with, namely, that the right to enjoy the yield of toddy from the trees 
would be in the nature of immoveable property and therefore the right conveyed 
under Exs. P. 1 and P. 2 would be in the nature of a leasehold right, was not stres- 
sed before the learned Judge. 


It was not seriously disputed at the trial that if the defendant was a lessee, 
the plaintiffs’ suit must fail. But before us, Mr. Narasimha Aiyar contended that 
even if the defendant was a lessee he was holding under a specific lease for one year 
ending with goth September, 1947, and therefore the lease in his favour came to 
an end by efflux of time. On the evidence, we do not think it can be said that the 
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plaintiffs 1 to 3 have established the case set out in the plaint that there was an oral 
ease for one year commencing from 1st October, 1946, and terminating on 30th 
‘September, 1947. It was therefore necessary for plaintiffs 1 to 3 to legally deter- 
mine the lease in favour of the defendant which may be presumed to be from year 
‘to year. The notice issued on 5th September 1947 cannot be treated as a proper 
and valid notice. We are also inclined. to think that the lease of the toddy yield 
is a lease for agricultural purposes and therefore a sufficiently reasonable notice 
should be given before it could be properly terminated. The principle underlying 
section 106 of the Transfer of Property Act has been applied in several cases in this 
‘Court to agricultural leases, though the provisions of the Transfer of Property Act 
‘might not be applicable to them. 


In the view we have taken, it is unnecessary to deal with the alternative con- 
‘tention of Mr. Ramachandra Ayyar for the appellant that, even if the appellant 
was a licensee the licence could not be validly terminated. 


| As the lease in favour of the defendant had not been validly terminated on 
the date of the suit, plaintiffs 1 to 3 and the fourth plaintiff in their right were not 
‘entitled to obtain a permanent injunction restraining the defendant from enjoying 
ithe rights to which he was entitled under the lease. The appeal is therefore al- 
lowed and the suit is dismissed with costs throughout. 


‘VSS. Appeal allowd. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. Rayamannar, Officiating Chief Justice AND Mr. Justice 
RAJAGOPALAN. 


T. Radhakrishna Chettiar .. Appellant* 
- I , D, a + 
The Province of Madras, represented by the Collector of Tan- 
jore | .. Respondent. 

Land Acquisition Act (I of 1894), section 23—Acquisition of house and ground situated in a municipality 
—Compensalion—Market value—Computation—Criterion for arriving at number of pears’ purchase. 

The proper method of valuation to be adopted in a case of compulsory acquisition relating to 
a house and ground situated in a municipality and fetching regular income is to assess the value 
-on the basis of capitalisation of the net annual income. e number of years purchase to be 


adopted for capitalisation has to be arrived at by taking into account the interest yielded by 
‘Government securities at the time of the notification under section 4 (1) of the Land Acquisition Act. 


Where the gilt-edged securities were carrying interest at three per cent. at the time of the 
notification under section 4 (1) of the Land Acquisition Act, the annual rental value must be 
capitalised at 33 1/3 years’ purchase. 

Appeal against the decree of the Court of the Subordinate Judge, Kumbakonam 
dated 14th August, 1945, in O.P. No. 18 of 1944. 

A, Seshachariar and K. Raghavan for Appellant. 

The Government Pleader (K. Kutti Krishna Menon) for Respondent. 

The Judgment of the Court was delivered by 


The Officiating Chief Justice — This appeal arises out of a reference made to the 
‘Subordinate’ Judge of Kumbakonam under section 18 of the Land Acquisition Act 
in respect of the valuation of the property belongting to the appellant which 
was acquired under the Act. The date: of the notification under section 4. (1) of 
the Act was 24th November, 1942. The property acquired is a site measuring . 
7156 sq. ft. with a building thereon and wells and trees, situated in Town survey 
No. 2202 of the second ward of the Kumbakonam municipality. The Land Acqui- 
‘sition Officer valued the site separately at Rs. 2236-4-0 calculating at the rate of 


* Appeal No. 612 of 1945. 7th April, 1948. 





160 , THE MADRAS LAW JOURNAL REPORTS. [r948 
five annas per sq. ft. He valued the house, compound wall, latrine and two wells 
at Rs. 1041 and the trees at Rs. 132-8-0. On the aggregate of Rs. 3409-12-0 he 
allowed the statutory allowance of 15 per cent. and awarded a total compensation. 
of Rs. 3921-3-5. The learned Subordinate Judge confirmed the award in toto. 


In appeal it is conceded on behalf of the appellant that the proper method of 
valuation to be adopted in a case like the present relating to house and ground. 
situated in a municipality and fetching regular income is to asseess the value on the 
basis of capitalisation of the net annual income. The learned Government Pleader 
did not seriously contest that this was the proper method. 

It was common ground in the lower Court that the gross annual rental value 
of the property may be taken to bé Rs. 233-12-0 and the net annual rental may be 
fixed at Rs. 154-12-4. The only question remaining for determination was as to 
the number of years’ purchase to be adopted for capitalisation. Several decisions 
were cited to us on this point by both the learned counsel for the appellant and 
the learned Government pleader. As all these decisions do not go the same 
way, it is necessary to examine each decision to find out the principle, if any, which 
was enunciated in each of these cases. 

Taking first the earliest case in The Collector of Kisina v. amindar of Challa- 
palli1, the property which had to be valued was the melwaram interest in certain 
yamindari land. Of the two learned Judges who decided the case, Newsam, J., 
approached the question from the following standpoint. It is first necessary to 
ascertain the gross income from the acquired land. The next step should be to- 
ascertain the net income. Having ascertained the net annual income it must be 
capitalised by computing the number of years’ purchase. This must depend upon 
the rate of interest prevailing on gilt-edged securities at the time of the acquisition 
i.e., on the date of the notification under section 4 of the Act. To the figure thus 
arrived must of course be added 15 per cent. for compulsory acquisition. Apply- 
ing these principles, having regard to the rate of interest on gilt-edged securities 
at the time of the notification which was 33 per cent. the learned Judge arrived at 
go years’ purchase. The other learned Judge, Venkatasubba Rao, J., agreed 
with Newsam, J. He observed as follows : 


“The return from landed property, generally speaking, reflects the prevalent rate of interest 
on money investments... . In the present cases, the relevant notifications were published 


towards the end of 1933 and eee of 1934. The Government of India loan at that time 
took the form of a three anda per cent. issue liable to income tax..... When there is 

definite evidence that the actual return on investments is three and a half per cent., it would be 
wrong to adopt the arbitrary rule of the twenty years’ purchase. The return having been as- 
certained, the years’ purchase is arrived at by dividing 100 by the figure of such return. In the- 
present cases. the return is about three and a half cent. and the number of years’ purchase- 
which it would be right to allow would therefore be about thirty.” 

It is true that the learned Judge earlier in his judgment observed that the rule 
of the number of years’ purchase is not a theoretical or legal rule but depends upon. 
economic factors. The most important of such economic factors is, as pointed out 

by him in illustration, the prevailing rate of interest. In the Land Acquisition Officer, 

Calicut v. Subba Rao*, another Division Bench consisting of King and Patanjali 

Sastri, JJ., adopted this principle in arriving at the proper value of a site with building 
thereon. The learned Judges understood the decision in Collector of Kisina v. Kamin— 
dar of Challapalli+, to have laid down that it has long been the practice of the Courts 

in this Presidency to calculate the profits from any form of landed property as 
equal to the profits made by investing money in gilt-edged securities. It is important 

to notice that in this case the property which had to be valued was a site with build-- 
ing exactly similar to the property concerned in this appeal which is also a site- 
with building. In the Sub-Collector, Rajahmundry v. Parthasarathi”, the property- 
acquired was a site of 648 sq.ft. in the town of Rajahmundry. The learned Judges. 
adopted the basis of the capitalisation of the net annual rental’ value. The lower 








1. (1937) 2 M.L.J-£744: LL.R. (1938) Mad. g. (1942) 2 M.L.J. 512: LL.R. (1943). 
431. Mad. 127. 
2. (1941) 2 M.L.J. 75. 
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Court in that case had adopted 12 years’ purchase whereas the claimant wanted! 
the calculation to be made upon 30 years’ purchase. The learned Judge, Krishna- 
swami Aiyangar, J., who delivered the judgment of the Bench, after observing 
that the number of years’ purchase which should be adopted in a given case must 
vary with vidual cases and will have to be decided upon the material placed 
before the Court, thought that 20 years’ purchase should be adopted in that case . 
as the basis for fixing the market value. The learned Judge went on to say: 

“ This is ordinarily adopted as the basis and we see no reason to depart from the rule of ordinary 
practice.” 

The attention of the learned Judges was drawn to The Collector of Kisina v. Zamin- 
dar of Challapallt}, and Land Acquisition Officer, Calicut v. Subba Rao*, But they do- 
not express any dissent from the decision in either of those cases. Krishnaswami 
Atyangar, J., points out, and if we may say so with all respect rightly, that the first 
of these cases dealt with the compensation awardable in respect of the melwaram 
right of a zamindar on zamindari property and the second of the cases had reference 
to a site with a building thereon in the town of Calicut. The learned Judge was 
evidently distinguishing these two cases from the case before him which related 
to a vacant site. Reference was made to the dictum of Venkatasubba Rao, J.,. 
that there is no uniform or rigid practice in regard to the number of years’ purchase. 

We do not understand this case to lay down that the ordinary rule is to adopt twenty 
years’ purchase as the basis for fixing the market value of any kind of property. 

If that were so, the learned Judges should have expressly dissented from the two 

earlier decisions, but they nowhere expressly dissent from them. In Revenue Divi- 
stonal Officer, Trichinopoly v. Varadachari*, the subject matter of the of the acquisition 

was ryotwari land. Horwill, J., who delivered the judgment Bench dealt 

with the two decisions in The Collector of Kistna v. Zamindar of Challapalli1, and Land 

Acquisition Officer, Calicut v. Subba Rao?. Referring to the latter decision, the learned 

Tides said as follows : 

“In Land Acquisition Officer, Calicut, v. Subba Rao*, the learned Judges, as already stated, were 

considering the value of a site in Calicut. It is not necessary for us to express any view on this. 
departure from past practice; for whatever may be said with regard to a melwaram interest in a 
zamindari lund or a vacant site, it is difficult to t the current rate of interest on gilt 
securities as a safe guide to the multiple to be copied: to the annual profits on ryotwari land.’ 
He then gives reasons for his conclusion with which we are not now directly concer-- 
ned. Krishnaswami Aiyangar, J., was the other Judge who formed the Bench. 
The learned Judges did not understand the case in Sub-Collector, Rajahmundry v. 
Parthasaratht*, to have laid down any general rule of valuation, because Horwill, J.,. 
says with reference to that case, 

“In a case that has been decided since Land Acquisition Officer, Calicut v. Subba Rao*, to which 
one of us was a party, namely, Sub-Collector, Rajahmundry v.Parthasarathy*, it was held that thirty years’ 
purchase did not give the probable value of the land. It was found on the facts of that case that ` 
twenty years’ purchase gave the nearest practical approach to the value of the land.” 

Besides these reported cases, the learned Government pleader drew our attention 

to three unreported decisions of Division Benches of this Court. In The Revenue- 
Divisional Officer, Tuticorin v. Arumugham Pillai’, decided by Sir Lionel Leach, C.J, 

and Lakshmana Rao, J., the lower Court had awarded compensation capitalising 

the annual rental value on the basis of 13 years’ purchase. After referring to the 

case in the Sub-Collector, Rajahmundry v. Parthasarathi*, the learned Judges say that 
twenty years’ purchase would be the proper basis for the assessment of the value. 
There is no discussion of any principle nor does it appear that there was any conten-- 
tion that the number of years for capitalisation should be fixed with reference to 
the yield of Government securities. In Bibi Rukia v. The Revenue Divisional Officer, 
Mangalore, Krishnaswami Aiyangar and Somayya, JJ., arrived at the basis of 
20 years’ purchase but why they did so is made clear from the following words : 
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“As things stand and taking the facts which appear in this case, we shall not be justified in 
awardıng anything more than the value to be arrived at on the basis of 20 years’ purchase, the annual 
rental value being taken to be Rs. 1,000.” i | 


In Venkatachalapatht Iyer v. Revenue Divisional Officer, Kumbakonam?, Sir Lionel Leach, 
_ ©. J. and Shahabuddin, J., in a short judgment without any discussion held that 
‘ ten years’ purchase adopted by the lower Court was wrong and that when 
property values are fixed on the basis of net annual rental, it is usual to give 20 years’ 
purchase. It does not appear that the decisions in Collector of Kistna v. Lamindar of 
Challapalli?, and Land Acquisition Officer, Calicut v. Subba Rao*®, were brought to the 
notice of the learned Judges. 


After a consideration of all these cases, it appears to us that both on principle 
and on account of the similarity of facts, the valuation in this case should follow 
the basis adopted by King and Patanjali Sastri, JJ., in Land Acquisition Officer, Calicut 
v. Subbarao*, ‘There, as here, the property acquired was land with building thereon. 
‘The number of years’ purchase was arrived at by taking into account the interest 
yielded by Government securities at the time of the notification under section 4 (1) 
of the Act. In the present case it appears from the judgment of the lower Court 
that it was not disputed that gilt-edged securities were carrying interest at three 
Pe cent. at the time of the acquisition. The annual rental value must therefore 

capitalised at 333 years’ purchase. To the value thus arrived, the statutory 
allowance of 15 per cent. must be added. The appeal is allowed as indicated above 
with proportionate costs both here and in the Courts below. 


V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT, —MR. Justice HORWILL AND MR. JUSTICE GOVINDARAJACHARI. 


Meerasa Rowther .. Appellant* 


Criminal Procedure Code (V of 1898), section 401 and Criminal Rules of Practice and Ordsrs, Part I, 
rule 259—Accused convicted for murder of his child—Great attachment to the child and expression of remorse 
after the stabbing—Not extenuating circumstances warranting recommendation for mercy. 


The appellant was convicted of the murder of his child and sentenced to transportation for 
life with a recommendation for mercy. The evidence disclosed that he was fond of his child and 
had never injured it previously, and that immediately after stabbing the child he regretted having 
done so. i 
Held, these are not extenuating circumstances; on the other hand, the murder of an innocent 
child is something even graver than the attack on a person against whom the accused has some 
spite, and would not warrant a recommendation for mercy. 
Appeal against the judgment of the Court of Session of Tinnevelly Division 
dated 1st December, 1947, in C.C. No. 111 of 1947. 


G. Gopinath (amicus curiae) for the Appellant. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Judgment of the Court was delivered by 


Govindarajachari, j.—This is an unfortunate case. The appellant has been 
convicted of the murder of his only child, Pakkiri Meeral, aged 5 by stabbing it 
in the abdomen with a knife and has been sentenced to transportation for life. 


The prosecution case may be shortly stated. The appellant was married 
+o P. W. 6 ten years ago. Their married life was none too happy. There were 
frequent quarrels, the last being about, 20 days prior to the murder. As a conse- 
quence of this quarrel, P.W. 6 went away to the house of her brothers, which is very 
near to the appellant’s house. ‘The child, Pakkiri Meeral, was spending part of 
its time in the appellant’s house and part of its time in the house of her 
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maternal uncles. On the 17th of September, 1947, at about 8 a.m. the appellant 
went to the house of his brothers-in-law and asked that his wife should be 
sent to his house. The brothers-in-law suggested a panchayat. P.W. 6 who was 
inside the house heard this conversation and shouted out that she would not, 
under any circumstances, go back to the appellant. The appellant immediately 
whipped out a knife and stabbed the child who had gone with him from his house 
to the house of his brothers-in-law. According to the medical evidence and the 
post mortem certificates—Ex. P-1—the child had two injuries, one a necessaril 
fatal injury on the abdomen and the other an incised injury one inch by half aed 
by half inch deep above the right iliac crest over the back. According to the 
doctor, P.W. 1, this last injury could not in any way have contributed to the 
death of the child. The injury on the abdomen was a very serious one. The 
abdominal cavity was penetrated toa depth of an inch and a half. The attack ig 
spoken to by P.Ws. 4 and 5, two brothers-in-law of the appellant, and P.W. 7 his 
brother-in-law. P.W. 6 speaks to quarrels between her and her husband and 
how when she ‘heard her husband asking her brothers to send her back to him 
she cried out from within the house that she had had enough of him and that 
she would never again live with him. Immediately thereafter she heard 
another cry out that the appellant was stabbing the child. She opened the 
door and came out of the house and found P.W. 5, her brother wresting a knife 
from the hands of the appellant. 


The appellant’s case has throughout been that the child was injured in an 
accident. In his statement in the Committing Magistrate’s Court the appellant 
stated that the child hit on a corrugated iron sheet in the lane adjacent to the 
house of his brothers-in-law and it fell on his hand. He was there cutting out 
some cocoanut kernel for the child. When the child fell on his hand the knife in 
his hand got pierced in the child’s abdomen. Though the appellant put forward 
this case even in the Court of the Committing Magistrate it is somewhat significant 
that his brother, P.W. 8, to whom the appellant rushed up with his child in his 
arms shortly after it was stabbed did not say in the course of his deposition in the 
Committing Magistrate’s Court that the appellant mentioned to him that the injury 
was the result of an accident. P.W. 8 was cross-examined in the Sessions Court 
and could not explain why he did not say in the Court of the Committing Magis- 
trate that the accused told him that the child had fallen on a knife. The witnesses 
for the prosecution are frank eve) to state that they did not know how the child 
came to sustain the injury in the back. It is likely that that injury was sustained 
: In consequence of the body of the child coming into contact with the corrugated 
iron sheet which admittedly was standing on the ground close to the house of P.Ws. 

»§ and 7. It is possible that the injury on the back was received when the child 
ell back after it was stabbed by the appellant. It seems to us that this theory 
of accident is an after-thought and that it is merely an attempt to utilise the injury 
which the child undoubtedly sustained in the back for the purpose of supporting 
a theory which is not true. We have anxiously considered the entire evidence 
in the case and we see no reason to doubt that the injury on the abdomen was not 
the result of any accident and that the appellant stabbed the child in the manner 
deposed to by P.Ws. 4, 5 and 7. 


It is true that almost every one of the prosecution witnesses says that the 
appellant was fond of the child and that even when he was quarrelling with his 
wike he never injured the child previously. The prosecution evidence also discloses 
that the appellant immediately after stabbing the child regretted having done so 
but there is, in our opinion, no reason to doubt the testimony of P. Ws. 4, 5 and y, 
The conviction of the appellant for murder must therefore be confirmed. 


The learned Sessions Judge has sentenced the appellant to transportation 
for life and he has also made a recommendation to the Government under section 401 
of the Criminal Procedure Code and rule 259 of the Criminal Rules of Practice 
and Orders, Part I, for exercising its prerogative of mercy. The learned Sessions 
Judge says that the minimum punishment prescribed by law, namely, transportation 
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for life, is, in his opinion, , more rigorous than the circumstances of the case 
warrant, We regret we are unable to support this recommendation. That the 
appellant murdered his own child to whom he was evidently attached is, in our 
opinion, no extenuating circumstance whatever. On the other hand, the murder 
of an innocent child should be regarded as something graver even than the attack 
on a person against whom the accused had some spite. The appellant showed 
his remorse immediately after he stabbed the child; he is stated to have wept aloud 
and carried the child in. his arms to his own house. This too, in our opinion, is 
no extenuating circumstance at all. The appeal is dismissed. 


V.P.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justiaz HAPPELL. 


Vepa Nagasurya Venkata Joga Kusuma Harnath being minor by - 
his mother Bepu Seethamma .. Petitioner* 


v. 
Chakka Bhavanarayana and others .. Respondents. 


Madras iculturist? Relief Act (IV of 3 8), sections 19 and 20—Mortgage decree against joint Jamily 
— Subsequently member of the family, whelher can apply under section 20. 

A member of a Hindu joint family etitioned the Court under section 20, Madras Agriculturists’ 
Relief Act and the lower Court disraissed j the application on the ground that the petitioner not having 
been born when the mortgage decree in question was passed, he could not maintain an application 
under section 20 of the Act. In revision, 


Held, that section 20 is ancillary to section 19 of the Act and that being so the expression “on 
application ” should be construed as meaning “ on an application by a person entitled to the benefits 
of section 19”. Therefore the petitioner’s application was maintainable. 


Sankaran Nambisan v. Thachuthayya Kaimal, (1945) 2 M.L.J. 535, applied. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order in O. P. No. 39 of 1946 on the file of the Subordi- 
nate Judge’s Court of Vizagapatam, dated goth January, 1947. 


T. S. Narasingha Rao and M. Balachandrudu tor Petitioner. 
Respondent not represented. 
The Court delivered the following 


Jupement.—The order out of which this civil revision petition arises was 
passed by the Subordinate Judge of ka as tree on an application made by the 
etitioner under section 20 of the Agric turists’ Relief Act. A mortgage decree 
bad been passed against the joint ae | to which the petitioner now belongs, 
but on the date when the decree was pass the petitioner was not born. Section 20 
of the Agriculturists’ Relief Act provides that : 

“Every Court executing a decree passed against a person entitled to the benefits of this Act, 

shall, on application, stay the proceedings until the Court which passed the decree has passed orders 
on an application made or to made under section 19.” 
The learned Subordinate Judge dismissed the application on the ground that. 
as the petitioner was not born when the decree was passed, he could not be regarded 
as a person against whom the decree is passed as to be able to maintain the appli- 
cation under section 20. Section 19 of the Agriculturists’ Relief Act provides 
that a member of the family against whom a decree for repayment of a debt has 
been passed can apply for an amendment of the decree. Notwithstanding the 
provisions of section 19, however, the learned Subordinate Judge was of opinion 
that the petitioner could not maintain an application for stay under section 20, 
because an order of stay could be given only to a a against whom the decree 
sought to be executed was passed. Section 20 does not say precisely that stay 
O eS anaa jika ee 
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every Court executing a decree passed against the person entitled to the benefits 


of the Act shall on application stay the proceedings. 


It is argued by learned counsel for the petitioners that the application need 
not be necessarily by a person against whom a decree was passed but by a person 
entitled to the benefits of section 19 to which section 20 of the Agriculturists’ Relief 
Act is ancillary. In support of this petition he has referred me to a decision of 
Patanjali Sastri and Koman, JJ., in Sankaran Nambisan v. Thachuthayya Kaimal}, 
In that case the question whether a person entitled to the benefits of section 19 but 
against whom a decree had not actually been passed was entitled to obtain a stay - 
under section 20 was not directly in issue. It was, however, observed by Patanjali 
Sastri, J., in his judgment that section 19 of the Act : 

“expressly empowers, in the case of a debt due by a joint Hindu family, any member of the 

family, whether or not he is the judgment-debtor to apply for relief under that section, and as the 
relief of stay under section 20 is only ancillary to the application for the relief obtainable under 
‘section 19, itymust follow that any member of a joint family in the case of a family debt, must also 
have the power to apply for stay under section 20.” 
No doubt, as already observed, the question in Sankaran Nambisan v. Thachuthaypa 
Kaimal* was whether the proviso to section 20 would apply so as to bind the family 
even though the application under section 20 was made by a junior member of 
the family. | Paranal Sastri, J., however has pointed out that section 20 is ancillary 
to section 19 and that being so, it seems to me the expression “ on application ” 
should be construed as meaning “on an application by a person entitled to the 
benefits of section 19.” 


In this view the petition is allowed with costs. 
K.G. ' l Petition allowed. 


can only kak to a person against whom the decree was passed. It says that 


! [SPECIAL BENOH.] 
IN| THE HIGH COURT OF JUDICATURE AT MADRAS. ' 


| (Ordinary Original Civil Jurisdiction.) 


PRESENT — MR. P. V. RAJAMANNAR, Officiating Chief Justice, Ma. JUSTICE 
SATYANARAYANA Rao AND MR. JUSTIOGE GovinDA MENON. 


In the matter of The Indian Press (Emergency Powers) Act (XXIII of 1931) 
| and 
In the matter of ‘The “ Prajasakti’ a Daily Newspaper published at Bezwada 
within the Province of Madras. 


Katragadda Rajagopala Rao, publisher of the abovesaid 
newspaper ‘“Prajasakti’’ .. Pettttoner* 
v. 
The Province of Madras .. Respondent. 


Indian Press (Emergency Powers) Act (XXII of 1931, as amended by the Criminal Law Amendment Act, 
1932), sections 4 (1) (d), 7 (3) and 23-—Scope and applicability Applicability of section 4 (1) (Test 
Viclent criticism of party in power by rival party— Attack on actions of police force—No allegation of Govern- 
msni’s approval of such acts—Action under section 7 (3) if justified—Truth or falsity of i matter 
—Relevancy—Failure to take action against other newspapers for similar articles—If a good plea in defence. 
Before it can be held that the words of the impugned matter have the tendency set out in clause 
(d) of section! 4 (1) of the Indian Press (Emergency Powers) Act it must, be clear to the Court that this 
tendency must be felt by the ordinary man in the street. It would not be sufficient that a member 
of a particular party on reading the matter in question will entertain feelings of enmity or hatred 
against the ent to bring the words within the mischief of the enactment. It will be really 
-a dangerous doctrine to hold that any adverse opinion of the action of a particular pay, then in 
power, by aniorgan or member of an opposite party should by itself be held to fall within the enactment, 


| l 1. (1945) 2 M.L.J. 535. 
* O, P.'No. 8 of 1948, : 11th February, 1948. 
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But if the language used is so violent and exciting as to lead to violence, insurrection or disturbance, 
it may fall within other provisions under which appropriate action might be taken against the authors 
of such writing. Where the utmost that could be said against an article is that it described the action 
of the Government as being definitely against a rival party and that it was inspired by capitalistic 
tendencies, such criticism of the action of the Government, even if the disapprobation is expressed 
in strong language, would not fall within section 4 (1) (d) of the Act. For the purpose of section 4 o) 
(a), the cabinet of Ministers belonging to the particular party in power and administering the 
vernment of the Province is Government established by law in British India. 


The truth or falsity of the impugned matter is immaterial for a determination of the question 
arising under section 23 of the Act. ‘ 


The fact that the Government failed to take action against other newspapers which published 
matter similar to the impugned one cannot be a good plea in defence to action taken by Government 
if the impugned matter is such that it would fall within any of the clauses of section 4. 

Where in an article criticising the acts of the police, there is nothing to suggest that the alleged 
high-handed and atrocious acts were committed under the orders of the Government or with their 
approval express or tacit, action under section 7 (3) would not be justified. 


A. Ramachandran for Row and Reddy and G. Gopalakrishnan for Petitioner. 


The Advocate-General (K. Rajah Aiyar) instructed by the Crown Solicitor 
for Respondent. 


The Judgment of the Court was delivered by 


The Officiating Chief Fustice.—This is an application under section 23 of the 
Indian Press (Emergency Powers) Act, 1931, as amended by the Criminal Law 
Amendment Act, 1932, to set aside the order of the Provincial Government, 
dated 7th August, 1947, passed under section 7 (3) of the said Act, directing 
the petitioner who is the publisher of a newspaper entitled, “ Prajasaktht”’ to 
deposit with the District Mareki of Kistna on or before 25th August, 1947, 
security to the amount of Rs. 2,000. The ground on which the order was 
passed is contained in the preamble to the order of the Government which runs 
thus :— 

“ Whereas it appears to the Government of Madras that the issues, dated 7th, 12th March, and 
8th, 26th and 28th July, 1947, of the n per entitled “ Prajasakthi’’ published at the “ Praja- 
sakthi Press”, Bezwada and in respect of which newspaper security under the provisions of the 
Indian Press (Emergency Powers) Act, 1931, has not been required, contained matter of which a 
inan as English is appended hereto, of the nature described in section 4 (1) (d) and (i) of the 
sai ; 

The enclosure contained five extracts from the issues of the above dates. 


Section 4 (1) (d) and (4) run as follows :— 


66 


4. (1) Whenever it appears to the Provincial Government that any printing press in respect 
of which any security has been ordered to be deposited under section 3 1s used for the purpose of 
printing or PENIDE any newspaper, book or other document containing any words, signs or visible 


representations which tend directly or indirectly ; 


d) to bring into hatred or contempt His Majesty or the Government established by law in 
British India or the administration of justice in British India or any class or section of His Majesty’s 
subjects in British India, or to excite disafi ection towards His Majesty or the said Government, or ` 

(i) to prejudice the recruiting of persons to serve in any of His Majesty’s forces, or in any 


police force, or to prejudice the training, discipline or administration of any such force ;”’ 


It is necessary also to refer to two explanations to this section : 

“ Explanation 2.—Comments expressing disapprobation of the measures of the Government 
with a view to obtain their alteration by la means without exciting or attempting to excite hatred, 
contempt or disaffection shall not be deemed to be of the nature described in clause (d) of this sub- 
section. 

Explanation 3.—Comments expressing disapprobation of the administrative or other action 
of the Government without exciting or attempting to excite hatred, contempt or disaffection shall 
not be deemed to be of the nature described in clause (d) of this sub-section.” 

It may be mentioned at the outset that in our opinion there is nothing in 
any of the passages appended to the order of the Government which would fall 
within clause (i) of section 4, sub-section (1). The clause appears to be wholly 
inapplicable to the articles in question as they do not have any reference to 
recruiting of persons to serve in any of His Majesty’s forces or in any police 
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force, nor have they any prejudicial effect on the discipline or administration of 
any such ‘force. The question therefore for determination is whether the 
passages in question contain any words which bring into hatred or contempt 
the Government established by law in British India, or any class or section of 
His Majesty’s subjects in British India, or excite disaffection towards the said 
Government. 


This clause has been considered recently in two decisions of Special Benches * 
of this Court, namely, in O. P. No. 171 of 1947, and in O. P. No. 249 of 
1947, (published as footnotes below) and we have derived considerable assistance 
from these two decisions. 





Judgment of the Special Bench in O. P. No. 171 of 1947 dated 29th August, 1947 : 
The Judgment of the Court was delivered by 


The Chief Justice. —The applicant is the publisher of a Weekly Tamil Newspaper “ Janasakthi ”. 
Pursuant to section 7 (3) of the Indian Press (Emergency Powers) Act, 1931, by notice in writing 
dated February 4, 1947, the Provincial Government ordered the applicant to deposit the sum of 
Rs. 2,000 with the Chief Presidency Magistrate, Madras, as security, on the ground that an issue 
of the newspaper, published on September 11, 1946, contained matter of the nature described in 
section 4 (1) (2 of the Act, appended to the notice. The amount of the security was duly deposited 
as di eorder. ‘This is an application under section 29 (1) of the Act to set aside the order, 


Clause (d) of sub-section (1) of section 4 provides : 


«ft 


ba Seite ewes any newspaper, book or other document containing any words, signs or visible 
representations which ...... tend, directly or indirectly— 


(d) to bring into hatred or contempt His Maj or the Government established by law 
in British India or the administration of justice in British India, or any class or section of His Majesty’s 
subjects in British India or to excite disaffection towards His Majesty or the said Government ... .” 


The applicant contends that the newspaper matter, in respect of which the order by the Provincial 
Government was made, does not come within clause (d). 


Before the impugned newspaper matter is considered it is convenient to refer to some relevant 
authorities. The intention of the author of an impugned article or matter is immaterial and has 
not to be taken into account—vids In re Anandabazar Patrika! and the truth or falsity is also immaterial 
—vide In re Pothan Joseph®. In Emperor v. Sadashiv Narayan Balerao*, the Board considered the 
provisions of rule 34 (6) of the Defence of India Rules in which the words “ intended or is likely ” 
are used ; their Lordships appear to have been of the opinion that those words are wider than the 
words “ brings or attempts to bring ” used in section 124-A of the Indian Penal Code, and at page 84, 
the language of Strachey, J., at page 195 in Qusen-Empress v. Bal Gangadhar Tilak* was adopted where 
he said : 

“ But even if he neither excited nor intended to excite any rebellion or outbreak or forcible 
resistance to the authority of the Government, still if he tried to excite feelings of enmity to the 
Government, that is sufficient to make him guilty under the section (section 124-A, Indian Penal 
Code).” 

In sub-section (1) of section 4 of the Press Act, a newspaper article is brought within the purview 
of the legislation if it tends, directly or indirectly, to do the things set out in clause (d), the language 
of which goes beyond section 124-A—vide In re Pothan Foseph*. 

The police form part of “ the Government established by law in British India ”—vide In the 
matter of The Zamindar Newspaper, Lahore*. In the matter of the Fanaakthi®, a newspaper article 
criticised the action of nine police officers but it was held not to fall within section 4 (1) of 
the Press Act.as there was no suggestion, in the article, that the conduct of the officers was approved 
by the administration and, hence, it was not with relation to established Government in British India. 
“Government established by law in British India” means the various Governments constituted 
by Statutes and denotes the persons authorised by law to administer executive Government—vide 
Bal Gangadhar Tilak v. Emperor’. Abuse of Government officials, as officials, is to make an endeavour 
to bring into ‘hatred or contempt the Government established by law in British India—per Rankin, J., 
at page 1089 in Emperor v. Satya Ranjan Bakshi’. 

Now to ‘return to the impugned article in the ““ Janasakthi” newspaper. At the date of its 

lication Mr. T. Prakasam was the Prime Minister in a Cabinet of Congress Ministers. It is 

nd doubt that that ministry was authorised by law to administer executive Government in the 
Presidency of Madras and was Government established by law in British India. ‘There were two 


ï ER I.L.R. 60 Cal. 408 at 419. 
2. (1932) I.L.R. 56 Bom. 472 at 486 and 
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ey I.L.R. 22 Bom, 112, 
. ALR. 1934 Lah. 219 (S.B.). 
A (7932) R G.W.N. A 
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The learned advocate for the petitioner wanted to rely upon certain 
affidavits filed by persons not parties to this petition deposing to certain events 
a iar PANG PN AAN aa cep memes mmm E E ge age gnc ee 


articles in the im ed publication, one relating to a strike on the South Indian Railway at Trichi- 
nopoly and the other 63 strikes at Salem and Madeas. The first article is headed “ A Jallianwallabagh 
at Golden Rock (Trichinopoly).” The word  Jallianwallabagh ” implies the use of unnecessary 
and excessive force by the authorities. The article speaks, and purports to give details, of force 
used by the police against men, women and children by which death and injury were caused ; the 
police are called “ murderous villains ” and are alleged to have beaten and tortured women and 
children, boys and girls, and beaten and threatened a maistry ; Many persons, it is said, were arrested 
women and dren were kept in detention without food and drink. The last statement is 
headed “ Hitlerism ” and, at its conclusion, it is stated that : 
: ea have heard of the torture that took place during Hitler’s regime. These women experienced 
It at In Yi” 
The article, elsewhere, states that none of the Nazi cruelties remained unperpetrated ; that people 
were threatened and abused in vulgar language and “ the reign of the devil set in ” and that, 


, The police, the pivot of the administration, behaved frenziedly like a drunkard pilot 
navigating a leaky ship in the face of a whirlwind.” 
References to proceedings in a Court of law are made thus : 

“ the trial that took place was a big farce ; the magistrate was seated in the Court of (injustice)”; 


it is suggested that the Magistrate would not allow witnesses to be called for the defence ; that a 
Special Magistrate’s Court come into being at Golden Rock (Trichinopoly), and that its function 
was to enforce police orders then and there. The article mentions Mr. and his ministers 


in several places in these ways: The communiques of Ministers and the false propaganda of subsi- 
dised ee were inadequate to wean away the public from the labourers ;, after referring to 
nem w isorders and their repression following the resolution of the Congress in Bombay in that 
year) when : 


“Our sisters were disgraced .... The country rose in anger in condemnation of it. But 
in the congress reign (Mr. Prakasam’s ministry) there is the rule of the same wrongdoers ” ; 


After mentioning the shooting of 10 labourers, the article proceeds : “ That is a Police Durbar in 
Prakasam’s Government.” The second article states that Mr. Prakasam had gi an assurance 
of protection to the police and had shamelessly said the police and himself had me one. 


For the purpose of the present consideration it is immaterial whether the statements are true 
or false ; the sole question is whether the articles come within clause (d). The language and mode 
of expression are superlative and ted ; that alone does not bring the subject-matter within 
the mischief of the Press Act but the language and mode of expression must be borne in mind when 
considering the substance of the statements. The use of the word“ Jallianwallabagh ” in the heading 
of the article, is an offensive method of suggesting indiscriminate and excessive display of violence 
and force. The details and accounts of the alleged wrongful acts committed by the police are not 
confined to plain descriptive record and sane condemnation. The article states that the police 
inflicted the same tortures as were practised by the Nazis of Germany during the Hitler regime and 
that their behaviour was that of a frenzied pilot in charge of a leaky ship. The conduct of the 
police is called the setting in of the reign of the devil. In regard to Mr. Prakasam and his minis- 
try, who were the executive government of the day, they are alleged to have been responsible for false 
statements of the affair which were published in newspapers subsidised by them ; their rule, it is 
stated, was the same as that which, as members of the Congress party, they condemned in 1942, 
when members of that party were the object of police action; and that the many alleged police vio- 
lences and excesses were sanctioned by Mr. Prakasam who assured protection to the police in regard 
to those matters and identified himself with them. In the latter connection, the present article is to be 
distinguished from that in the Janasakthi case in Calcutta in which it was not alleged that the adminis- . 
tration had approved of the action of some police officers whose conduct was criticsed and condemned. 
The statements relating to the Court (called a Court of Injustice), which tried some, if not all, of 
the persons arrested by the police, characterise it as one where trial was a farce and it was brought 
into existence for the purpose of carrying out orders given to it by the police, that is to say, its trials 
were a travesty of justice. In my view, the words in the impugned newspaper indubitably tend to 
bring into hatred or contempt the police and the Prakasam ministry which, at the date of publi- 
cation, were government established by law in British India and also tend to bring the adminis- 
tration of'justice in British India into hatred and contempt. 

Mr. Rajagopal, for the applicant, placed considerable reliance upon a statement that the Trade 
Union Congress had demanded an impartial public enquiry. I am unable to accept that this alle- 
viates in any way the mischief committed elsewhere, more particularly as that part of the article is 
followed by a further statement that, should there be a public enquiry, the decision would only be 
that “ Harrison should be impaled.” Harrison is a police officer whose conduct receives special 
reference in several places and the result of the impartial enquiry, according to the article, would 
be a foregone pe sareng 


In my opinion, for the reasons given, this application should be dismissed with costs. 
Bell, J. :—I agree. 4 
Govindarajachari, J. :—I agree. - 
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alleged to have happened in the villages to which they belong. These 
affidavits were obviously filed to support a contention that the facts alleged in 





Judgment of the Special Bench In O.P. No. 249 of 1947 dated 25th September, 1947 : 
The Judgment of the Court was delivered by 


The Chief Fustice—The applicant is the publisher of a Malayalam daily newspaper called the 
“ Deshabhimanij.”” In December, 1946, the applicant deposited the sum of Rs.’4,000 as security, 
pursuant to section g (1) of the Indian Press (Emergency Powers) Act, 1931 (hereinafter called 
‘the Act”). Under section 10 (1), by notice in writing dated 20th June, 1947, the Provincial 
Government declared the amount of the security and all copies of the issue of the newspapr dated 
26th February, 1947, wherever found ın British India, to be forfeited since in the opinion of the 
Government, that issue contained matter of the nature described in clauses (a) and (d) of sub- 
section (1) of section 4 of the Act, as appended to the notice. This is an application under 
section 23 (1) of the Act to set aside the declaration of the forfeiture. 


The learned Advocate-General, appearing for the Government of Madras, conceded that the 
impugned article does not contain matter described in clause (a) of sub-section (1) of section 4 ; 
it is, therefore, necessary only to consider whether the article offends clause (d) of sub-section. 


The relevant provisions of that sub-section and clause are: 


eee any newspaper, book or other document containing any words, signs, or visible 
representations which .... . tend, directly or indirectly— : 


d) to bring into hatred or contempt His Majesty or the Government established by law in 
British India or the administration of justice in British India or, any class or section of His Majesty’s 
subjects in British India or, to excite disaffection towards His Majesty or the said Government... 


“Explanation 2.—Comments expressing disapprobation of the measures of the Government with 
a view to obtain their alteration by lawful means without exciting or attempting to excite hatred, 
contempt or disaffection shall not be deemed to be of the nature described in clause (d) of this sub- 
section. 


Explanation 3.—Comments expressing disapprobation of the administrative or other action of 
the Government without exciting or attempting to excite hatred, contempt or disaffection, shall 
not be deemed to be of the nature described in clause (d) of this sub-section.” 


If the words in a newspaper tend, directly or indirectly to bring into hatred or contempt the 
Government established by law in British India, the newspaper contains matter of the nature des- 
cribed in clause (d) unless the words are comments expressing disapprobation of the measures of 
the Government with a view to obtain their alteration by lawful means or expressing disapprobation 
of the administrative or other action of the Government, as provided in Explanations 2 and 3 ; but, 
in that event, the words must not excite or attempt to excite hatred, contempt or disaffection. 


Mr. Rajagopalan, for the applicant, sought to place before us a number of documents which, 
he said, were in the possession of the author of the impugned article at the time when it was written 
and would reflect the truth of the statementsin thearticle. They purport to be the statements by 
various persons, certified copies of proceedings in Magistrates’ Court and an American Magazine, 
The Readers Digest.” Allof them are later in date than the issue of the “ Deshabhimani” in which 
the impugned article appeared ; the six written statements are dated four months later ; the certified 
copies relate to decrees ia which took place, in one case four months, and, in the other case nearly 
six months, after the above issue ; and the ine is dated August, 1947, six months thereafter. 
Upon this being pointed out to learned counsel he then sought to read them on the ground that they 
relate to events and happenings anterior to the article. e refused to allow reference to be madc 
to them. Next it was sought to refer to an affidavit containing matter alleged to have occurred before 
the publication of the impugned article and relative to a statement in it ; the affidavit was affirmed 
on 15th September, 1947, some cight days before the hearing of the application ; a copy was not 
supplied to the learned Advocate- until shortly before the hearing commenced. c refused 
to allow the affidavit to be read. 


During some months prior to, and at the date of the publication of the impugned article, 
the government of the Province of Madras was administered by a Cabinet of Ministers belonging 
to the Congress Party and it is beyond doubt that that Ministry was authorised by law to administer 
executive government in the Presidency and was government established by law in British India. 
The police form part of the Government established by law in British India (In the matter of The 
Zamindari Newspaper, Lahore1), But a newspaper article criticising the action of nine police officers 
was held not to fall within section 4 (1) of the Act when ıt was not suggested that their conduct was 
approved by the administration (In the matter of The Janasakthi?). When considering whether 
words in a newspaper contain matter of the nature described in clause (d) their truth or falsity and 
the intention of the author are immaterial (In re Pothan Joesph*, In re: Fanasakthi, Ramamurthi, v. 
The Government of Madras‘, (unreported) and In re Anandabazar Patriko”). 





r. ATR. 1994 Lah. 219 (S,B.). 4. O.P. No. 171 of 1947 : (1948) 2 M.L.J. 
2. es 36 C.W.N. 962. 166 (F.N.). J 
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some of the articles in question were true or in any event the writer or writers 
of the articles had material before them which justified the articles. We have 





The impugned article is headed “ To cause re-call of the M.S.P. ; to strengthen the march o 
achievement of liberty ; to cause restoration of the Civic Liberties of citizens and to bury the ordi- 
nance.” The letters M.S.P. indicate the Malabar Special Police; the ordinance, referred 
to, is the Madras Public Safety Maintenance Order, 1947. The article commences ‘ The 
atrocities of the M.S.P. and of those traitorous wretches who spy for them in Malabar have 
exceeded all bounds.” It proceeds that, in Chirakkal Taluk offences of beating, shooting 
and stabbing persons to death, seizing and severally belabouring them, taking bribes, 
setting fire to and destroying houses and materials, looting and filching samans, trespassing on pro- 
perty and intimidating, starving and hunting down people had all become matters of very ordi 
occurrence. On that account black-marketeers stalked about unchecked in the height of pride and 
self-importance ; jenmies who were out to harass common folk were staging a regular infernal dance ; 
plundering capitalists were making jolly over their oppoutunities to make more money ; bribe takers, 
self-appointed aristocrats and officials drunk mad with the wine of TE were staging their frenzied 
dance in the height of their influence and power. In short, under cover of having the Congress 
in authority and under jugglery stunt of opposing Communists, British Imperialism had begun stalk- 


against food scarcity, black-market activity, hoarding and usurious gains were liable to be ted 
for theft, robbery, plunder, misbehaviour and to be jailed and directed to furnish security. $ i 
done for the good of the people and to further the cause of the country’s independence was r 
as an offence against the law and the country. And, as if that were not enough, British Imperialism 
had tten an omnibus ordinance which threatened to crush all kinds of activities left open to lovers 
of freedom ; and the Congress Ministers’ Cabinet was seeking to feed with milk and rear that satanic 
offspring. As a result of the promulgation of the ordinance, there were countless arrests and confis- 
cations of property all over the country ; the very existence of freedom lovers and their property had 
become repugnant rocks ofoffence inthe eyeof the law. By reason of the acts and conduct 
of the police a peasant had said : “ Is there any Government functioning here at all?” Everything 
belonging to some peoples, workers and to the innocent members of their families, had been forcibly 
seized by the emissaries (the M.S.P.) of the Britishers and carried away. Special reference is made 
to the seizure of married women’s talis by the roughened mean, bribe-stained hands of the shameless, 
hard-hearted Wae officials (elsewhere described as the hunting hounds of British Imperialism). The 
violation of the chastity of peasant women by the M.S.P. and their wretched emissaries is 
stated to have occurred. The article proceeds that those acts of high-handedness and injustice 
should be inveterately opposed and ended by the people of the country acting in concert as one 
man, to break down the bars to progress. A call is made to students, comrades, lion-hearted 
youngmen, venerable aged folk, peasants, industrial workers, respectable businessmen, enthusiastic 
co-workers for freedom, friends and esteemed sisters to unite to pet an end tothe high-handedness 
and to let the skies shake with their cries of protest, voiced unitedly by their hostile demonstra- 
tions, The article concludes “ Save the country by forcing the withdrawal of the M.S.P. Bury 
deep the ordinance which deals death to all kinds of liberties in the country and help to restore the 
civic liberties of the citizens.” 

The article is couched in vitriolic language but that, in itself, does not bring it within clause (d) 
of sub-section (1) of section 4 of the Act ; but the language and mode of expression must be borne 
in mind when considering the substance of the statements, 


In so far as it is material in the present instance, the language of section 124-A of the Indian 
Penal Code, defining the crime of sedition, and Explanations 2 and g to that section is the same as 
the language of clause (d) and ee 2 and 3 of sub-section (1) of section 4 of the Press Act. 
The offence of sedition is committed by written words which bring into hatred or contempt the Govern- 
ment established by lawin British India. In A wits v. Sadashiv Narayan Bhalerao1, the Board 
considered the meaning and effect of rule 34 (6) of the Defence of India Rules, which is similari 
phrased as section 124-A ofthe Indian Penal Code. At page 84 ofthe reportit was observ 
in regard to that section, that “the acts or words complained of must either incite to disorder or 
must be such as to satisfy reasonable men that that is their intention or tendency.” Later, their 
Lordships expressed approval and adopted the language of Strachey, J., in Queen-Empress v. Bal 
Gangadhar T1lak*, as correctly expressing their view ; in the course of his summing up to a jury trying 
an offence under section 124-A Strachey, J., said: “ If he tried to excite feelings of enmity to the 
Government that is sufficient to make him guilty under the section.” P 


Now to return to the impugned article to examine what it really says and means. It commences 
with the police (M.S.P.) “ atrocities ” and details their acts, in that connection, including aring 
bribes, causing death, using violence against people, starving people and looting which, it states, 
become matters of very ordinary occurrence. It adds that on account of the conduct and action of 
the police black-marketeers, bribe takers, officials and others were free to pursue their wrong- 
doings and those who opposed their activities were liable to prosecution. Elsewhere the police 


1. (1947) 1 M.L.J. 343, L.R. 74 LA. 89: 2. (1897) ILL.R. 22 Bom. 112. 
ALR.‘ 1947 P.C. 82 (Pe), 
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excluded these affidavits from consideration, because it has been ruled in the 
two Special Bench decisions referred to above that the truth or falsity of the 
impugned matter is immaterial for a determination of the question arising under 
section 23 of the Act. 


We have also refused to take into account two articles which appeared in 
two other Telugu newspapers which, according to the petitioner, contained matter 
more or less similar to the matter contained in the impugned articles, The 
contention evidently is that as the Government have not taken any action under 
the Act against the said two newspapers the action taken by the Government 
against the petitioner was not justified. In our opinion, this argument is based 
upon a fallacy. If the impugned matter is such that it would fall within any of 
the clauses of section 4, then the fact that the Government failed to take action 
against other newspapers which published such matter cannot be a plea in defence 
to action taken by the Government against the petitioner. Further, we are unable 
to hold that extracts from other newspapers would be admissible evidence under 
any section of the Evidence Act. 


It is convenient to deal with the passages extracted in the appendix to the: 
Government order according to the dates. The first is from the issue dated 7th 
March, 1947. The impugned article is headed “ Workers’ Minimum Demands. 
Day—Meeting and demonstrations to be Celebrated on March 18, 1947.” ‘The: 
sub-heading runs :—‘* Andra Trade Union’s call to the Workers.” The particular 
passage on which special emphasis was laid by the learned Advocate-General 
may be reproduced. It runs thus :— . 


“ The Congress leaders who have become ministers at the Centre and the Provinces, have been 
ying to put down this movement having fallen victims to the capitalistic and imperialistic pressure. 
e cruel policy of repression of the Imperialists is to-day being adopted by the Congress Ministers 
over these movements. The Madras Ministry abandoned the election manifesto and has taken 
recourse to the Public Safety Ordinance resulting in detentions and opening of fire by the police. 
It has intended to crush down the communists who are conducting the workers’ fight. the other 
side the Workers’ Dispute bill intended to destroy the workers’ right to strike is being enforced. 

The workers and trade unions are ae the primary place in these peoples’ fight facing the 
repressive policy of Government .... e sacrifices made and the courage exhibited by the 
workers with an ultimate idea of crushing down the Imperial and Capitalists’ lootings can never 
be forgotten. So it is incumbent on us to take up the fight with the united strength and revolutionary 
spirit on behalf of those who have sacrificed their lives for achieving their sacred ideals.” 





are charged with wringing (which must mean taking by violence) talis from the possession of 
married women (a grave insult and wrong committed upon Hindu ladies) and violation of women, 
i.s., committing the crime of rape upon en. Few acts are more likely to excite condemnation of 
and resentment, hatred and anger against any men, more particularly policemen, than the last two 
allegations. The statements in the article are not confined to the acts of a few members of the 
police but are'made in respect of the force as a body. 


As regards the Cabinet, comprised of Congress Ministers which the article suggests isa cover for 
British Imperialism ; they are charged with seeking to feed and rear, that is to say, te strengthen 
and enforce the' provisions of, the satanic offspring of the British Imperialism, the Madras Public 
Safety Maintenance Order of 1947. That order was promulgated during the time when that Minis- 

was in office. By reason of the ordinance it is stated, countless people had been arrested and 
their property confiscated and lovers of freedom aud their possessions had become repugnant 
rocks of offence in the eye of the law; and, by reason of the acts and conduct of the police 
(of which the Cabinet is the superior executive authority) no government was function- 
ing. The ion made is that the Ministry was no more than the complacent nominees of British 
Imperialism ; it did not take any step to prevent wrongs being committed by the police or to interfere 
by aiding persons who sought to prevent those wrongs but allowed such persons to be subjected to 
prosecution ; the Ministry was completely ineffective as the government of the Province. 


As pointed out previously, the Congress Ministry, which was in office on the date of the publi- 
cation of the impugned article, was government established by law, as also was the Police. The 
many statements in the article, to which reference has been made, and the article read as a whole, 
are not confined to comments expressing disapprobation of the government’s measures and actions 
without exciting hatred or contempt but the things said, the manner in which they are stated and 
the language used could have effect only to excite hatred or contempt towards both the Mini 
and the Police and to bring them into hatred or contempt. Mr. Rajagopalan placed considerable 
reliance on the closing part of the impugned article, where a call is made to and the alleged misdoings 
and malpractices. It was -argued that this portion of the article shows that the intention was to 
have remedied what was thought to be wrong. The sole question for consideration is whether the 
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It has been held by a Special Bench of this Court that the Cabinet of Ministers 
belonging to the Congress party which was administering the Government of the 
Province of Madras must be held to be the Government established by law in British 
India within the meaning of those words in section 4 (1) (d). The question then 
is whether there is any tendency, direct or indirect, in these words to bring into 
hatred or contempt this Government established by law, or to excite disaffection 
towards the said Government. The gravamen of the’ charge made in the article 
in question is that the Congress party in power has taken a capitalistic attitude 
- and has an intention of crushing down the communists. It is this policy of the 
Ministry and the action taken in pursuance of this policy that come in for criticism. 
Now it is quite clear that before we can hold that the words in question have the 
tendency set out in clause (d) of section 4 (1) of the Act it must be clear to us that 
this tendency must be felt by the ordinary man in the street. In our opinion, it 
would not be sufficient that a member of the Communist party, on reading the 
article in question, will entertain feelings of enmity or hatred against the Govern- 
ment, to bring the words within the mischief of the enactment. It will be indeed 
a dangerous doctrine to hold that any adverse expression of opinion of the action 
of a particular party then in power. by an organ or member of an opposite party 
should by itself be held to fall within the enactment. No doubt if the language 
used is so violent and exciting as to lead to violence, insurrection or disturbance, 
it may fall within other provisions under which appropriate action might be taken 
against the authors of such writing. Taking the present article, there is nothing 
to suggest that the Government was guilty of any lootings. The utmost that can 
be said is that the action of the Government is described as being definitely anti- 
communist and that itis inspired by capitalistic tendencies. In our opinion, this 
criticism of the action of the Government, even if the disapprobation is expressed 
in strong language, would not fall within section 4 (1) (d) of the Act. 


The passage is from the issue, dated 12th March, 1947, entitled “ New Criminal 
Tribes Act—Public Destruction Act—Worse than C. T. Act.” This article is, in its 
entirety, a criticism of the Public Safety Act. Comparison is made between the. 
alleged drastic provisions in the two Acts impinging on the freedom of the 
citizen, and it is said that the new Act, namely, the Public Safety Act, is in 
some respects, worse than the Criminal Tribes Act and that it may be styled the 
Public Destruction Act. Some of the provisions of the new Act are severely 
attacked, and the article ends with these words :— 

“ Tt ig the duty of the public to agitate for the repeal of the Act which crushes the civil liberties. 
m pers should bring pressure over the Ministry for the release of the detenus suffering under 

cl. 

We have no hesitation in holding that this article would fall within Explanation 2 
as being in the nature of an expression of disapprobation of the measure of the 
Government with a view to obtain their alteration by lawful means. There is 
here no exciting or attempting to excite hatred, contempt or disaffection. As 
has been held in one of the Special Bench cases, mere use oF even vitriolic language 
is not by itself sufficient to bring the words within section 4 (1) (d) of the Act. 
(Vide O. P. No. 249 of 19477). 


The three extracts from the issues of 8th, 26th and 28th July, 1947, go together. 
‘They relate to alleged atrocities committed by the police in certain villages, namely, 
SS I Ss A aI ah Ri SIC Rg a a PRR EE SE 


article contains words which offend the clause. Whilst there is nothing in this part of the article 
which is covered by the clause, its inclusion does not detract from the mischief in the early part. Under 
a cloak of a purported righteous appeal, words coming within the clause cannot be used or excused. 


In my opinion the impugned article contams words of the nature described in section 4 (1) 
(2 which are not excepted by the two Explanations to the sub-section. The action by the 

ernment of Madras under section 10 of the Act was justified and it follows that this application 
must be dismissed with costs. h 

Rajamannar, J. —1 agree entirely. 

Tyagarajan, J. —L am in entire agreement and have nothing to add. 


1. (1948) 2 M.L.J. 169 (F.N.). a 
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Munagala,| Karivarala and Kolakova. The’ acts which the police aré alleged to 
have ‘committed are certainly high-handed, cruel and indecent. But there is 


‘little or no comment in any of these three articles besides a. statement of events 


t 


alleged o tae ‘occurred. 7 < 

It has' been held that the police force as such forms part of the Government 
established' by law in British India, vide In the matter of The Zamindar Newspaper, 
Lahore and O. P. No. 249 of 19472. In In re Janasakthi, Sylhet3, it was held by 
a Special Bench of the Calcutta High Court that when accusations were directed 
at mine police officers but there was no suggestion that the misconduct of these 
officers was approved of by the administration or was part of a deliberate policy of 
repression,| the words were not of the nature described in section 4 (1). ‘This 
Statement of the law was apparently approved by the learned Judges who took 
part in the two Special Bench decisions referred to above. The learned Judges 
say that a|newspaper article criticising the action of nine police officers was held 
not to fall within section 4 (1) of the Act when it was not suggested that their conduct . 
was approved of by the administration (vide O. P. No. 249 of 19477). We have 
carefully examined the three articles. There is nothing in any of them to suggest 
that the high-handed and atrocious acts alleged to have been committed by the 
police’ were committed under the orders or at the instance of the Government 
or with the approval express or tacit of the Government. On the other hand, the 
last of the articles dated 28th July, 1947, concludes with an appeal to the Govern- 
ment. The article which appears to be a statement issued by the Munagala 
Ryots’ Association and the Communist committee ends with these words : E 

“We can prove the atrocities of the police if you personally visit the place and enquire into the 
matter. The police should-be withdrawn so that the people can approach you direct and present 
the matter. ,We request that the police who are responsible for the cruel acts should be punished 
and they should be withdrawn from the estate.” ` 


These words certainly do not indicate that in the opinion of the writer the acts 


‘of the police complained of were at the instance or with the approval of the Govern- 


ment. InlO. P. No. 171 of 19474 in which the learned Judges held that the articles 
fell within'section 4 (1) (d) there was an express imputation that the atrocities 
coramitted, by the police were with the approval of the Government. In one of 
the impugned articles it was stated that Mr. Prakasam, the then Prime Minister, 
had given lan assurance of protection to the police and had shamelessly said that 
the police and himself had become one. In the other case, in O. P. No. 249 of 1947 %, 
the learned Judges held that there was a clear suggestion that the Ministry did not 
take any steps to prevent the wrongs being committed by the leone and that, on 
account of the conduct and action of the police, black-marketeers, bribe-takers - 
and others: were free to’ pursue their wrong-doings, and those who opposed their 
activities were liable to prosecution. As we have said, there is nothing in any 
of the last ‘three articles similar to such suggestions. These also will therefore not 
come within the mischief of section 4 (1) (d) of the Act. 


The petition is therefore allowed and the order of the Government is set aside. 
The amount deposited as security shall be refunded to the petitioner. ‘The petitioner 
will be entitled to the costs of this petition. ' 


V.S. 1: y Petition allowed. 


l 
l 
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1. ALR. 1934 Lah. 219 (S.B.). g. A.LR. 1932 Cal. 649 (S.B.). 
2. (1948) 2 M.L.J. 169 (F.N.). 4. (1948) 2 M.LJ. 167(F.N.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. P. V. RAJAMANNAR , Officiating Chief Justice AND MR. JUSTICE 
SATYANARAYANA RAO. 


K. Kannabhiran Mudaliar .. Appellant* 
D 


Mullangi Lakshmana Perumal Chetty, Trustee of Mullangi Charities. Respondent, 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 18 (1)—Construction—“* Subject 
40 the provisions of the Act’’—‘‘ So far as may be.’ 

The words “subject to the provisions of the Act” occurring in section 18 (1) of the Madras Build- 
ings (Lease and Rent Control) Act of 1946 cannot mean that an order validly obtained under the 
provisions of the Madras House Rent Control Order, 1945, could be attacked retrospectively in 
proceedings taken to execute such an order. It is only the further continuance of the p i 
pending on the date of the commencement of the Act that the provisions of the Act would govern. 
Nor is there anything in the words “ so far as may be” to prevent valid execution proceedings 
from being continued. 

Hence, where there is a valid execution application to execute an order of eviction i 
before the City Civil Judge when the Madras Buildings (Lease and Rent Control) Act, 1946, 
came into force, it could be continued after the Act came into force. 


Appeals under clause 15, Letters Patent, against the judgment of Yahya Ali, J., 
dated 11th July, 1947, in A. A. O. No. 24 of 1947, preferred to the High Court 
against the orders of the City Civil Court, dated 15th January, 1947, and made 
in E. P. No. 1257 of 1946 and in E. A. No. 2530 of 1946 in the said E. P. No. 1257 
of 1946, respectively in H. R. C. No. 1715 of 1946 on the file of the House Rent 
Controller, Madras. 


Ch. Raghava Rao and P. S. Kothandapani for Appellant. 
C. S. Varadachari for Respondent. 


The Judgment of Mr. Justice Yahya Ali was as follows :— 


JUDGMENT.— These are two connected appeals against two orders made in E.P. No. 1257 of 1946 
and in E.A. No. 2530 of 1946 by the Principal City Civil Judge, Madras. Until 1st October, 1 
the Madras House Rent Control Order, 1945, was in force. From that date its place was taken y 
the Madras Buildings (Lease and Rent Control) Act (XV of 1946). The date when the prior order 
expired and the new enactment came into force is of importance in this case having regard to the 
contentions raised both in the lower Court and before me on behalf of the appe ar in respect of 
a shop No. 339, Esplanade, G.T., Madras, which belongs to a charitable trust the trustee of which is 
M i Teens Perumal Chetti, the petitioner in E.P. No. 1257 of 1946. The petitioner filed 
an application before the Rent Controller under section 7-A (2) (iti) (a) of the Madras House 
Rent Control Order, 1945, on the ground that the appellant had sublet the premises without the 
written consent of the landlord and that consequently under the provision cited above he was liable 
to be evicted. Upon that application an order of eviction was made on the 27th May, 1946, by 
the Rent Controller against the respondent in favour of the petitioner. Time was given in that 
order until 22nd August, 1046. The respondent filed an appeal to the Collector of Madras which 
was dismissed on 22nd July, 1946. Since the order of eviction thus became final under the terms of 
the Rent Control Order, the petitioner filed E.P. No. 1257 of 1946 on 6th September, 1946, in the 
City Civil Court to evict the respondent from the premises by executing the order of eviction 
which has the effect of a decree enforceable by that Court. To this application the ndent 
filed a counter on 1rth October, 1946, urging that his sub-tenant who was in the premises had 
not yet vacated and wanted two months further time to him to quit the premises and to 
deliver possession. It must be noted that by this time the House Rent Control Order had been 
substituted by the new Act which came into force on Ist October, 1946. On the same date, rith 
October, 1946, the City Civil Court Judge directed the issue of a warrant for the delivery of 
possession of the premises to the landlord but, as it seems to me, according to the practice in that 
Court he gave a further direction that the warrant was to be issued after 28th October, 1946, 
returnable by 12th November, 1946. It is significant to note that on the very same date, rith 
October, 1946, the respondent was able to get delivery of the noh-residential mises from his 
sub-tenant Singaravelu and appears to have himself got into it in order apparently to surmount in 
that manner the objection upon which the tenancy had been sought to be terminated and the 
order of eviction had been made. 


In the meantime some other proceedings for review, etc., seem to have gone on before the Rent Con- 
troller as well as before the Chief Judge of the Court of Small Causes and in those roceedings orders 
of stay had been obtained by the respondent. The result was that on 28th November 1946, the City 
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‘Civil Judge adjourned E.P. No. 1257 of 1946 to goth December, .1946, pending final orders upon 
those petitions which had been filed before the Rent Controller and Chief Judge of the Court of 
Small Causes. By 2gth November, 1946, however, all obstructions were removed by the dissolu- 
tion of orders of stay so that there was no further impediment in the matter of enforcing execution of 
the order of eviction. At this stage, having exhausted all conceivable venues, the respondent took 
the step of filing E.A. No. 2530 of 1946 on the goth November, 1946, praying under section 47 of the 
‘Civil Procedure Code that E.P. No. ia Til 1946 should be rejected on certain legal grounds which 
have been déveloped both in the lower Court and in this Court by his counsel. On 15th January, 
1947, the learned City Civil Judge allowed E.P. No. 1257 of 1946 directing delivery of possession by 
gand January, 1947, and dismissed E.A. No. 25930 of 1946. M.A. No. 24 of 1947 is against the 
order allo E.P. No. 1257 of 1946 and C.M.A. No. 25 of 1947 is an appeal against the order dis- 
Missing E.A. 0. 2530 of 1946. 


Mr. Ch. Raghava Rao raised the legal contention based upon the lan c of Madras Buildings 
(Lease and Rent Control) Act (XV of 1946) that the appellant is a (iant within the meaning of that 
Act and that under that Act since there was no sub-tenant any longer in the premises it was n 

‘for the respondent landlord to file a fresh application for eviction under the new Act as both E.P. No. 
1257 of 1946 and all proceedings taken prior thereto by the Rent Controller under the House Rent 
Control Order of 1945 had lapsed, and there was no execution proceeding, legally speaking, after 
Ist October,' 1946, in which the tenant could be ejected. The learned raed Civil Judge went into 
this contention with reference to the language of the relevant provisions of the Act and held that in 
apite of the Act having come into effect on 1st October, 1946, the prior PO ca including the 
order of eviction dated 27th May, 1946, were in force and could be executed by the City Civil Court. 
He also pointed out with reference to what transpired subsequent to rst October, 1946, itself in his 
‘Court that on the 11th October, 1946, an order had been passed in the presence of both parties direct- « 
ing the issue’ of a warrant for delivery of possession within a certain time and this was based on the 
counter filed by the appellant on the same date saying that he wanted two months’ time to get the 
premises vacated by his sub-tenant and to deliver vacant possession thereof to the landlord. The 
learned City Civil Judge held that this order had become final between the parties and the appellant 
could not go behind it. In answer to this finding Mr. Raghava Rao has put forward the same legal 
abjection which I have set out above that there being no legally enforceable order of eviction and the 
-execution petition itself having lapsed there was no proceeding before the Court in which any eviction 
could be ordered and that being so all proceedings which were subsequently taken in that execu- 
tion petition. were nugatory. 


To deal-with these contentions it is necessary to appreciate the general scheme of Madras Buildings 
(Lease and Rent Control) Act. The expression “ tenant ” is defined in section 2 (4) as meaning 
any person by whom or on whose account rent is payable for a building and includes a person conti- 
nuing in possession after the termination of the tenancy in his favour. e need not pause to examine 
the question whether the appellant is a tenant within the meaning of this definition as he is a person 
who admittedly has continued by sufferance of party as well as by sufferance of the Court in 
tion of the premises asking on each occasion more and more time for vacating it. In fact although 
the eviction order was passed on 27th May, 1946, he is still occupying the premises. The most im- 
portant sections for the purpose of these appeals are sections 7 and 18. Sub-section (2) of section 7 
so far as is material to this case runs thus: . ka 


“A landlord who seeks to evict his tenant shall apply to the Controller for a direction in tha 
behalf. If the Controller, after giving the tenant a reasonable opportunity of showing cause against 
the application, is satisfied ..... 

(i) that the tenant has after the commencement of this Act without the written consent of 
the landlord—(a) transferred his right under the lease or sub-let the entire building or any 
portion thereo0f,. .. s.s... = 


The rest of the section is not of importance here. Section 18 is in these words : 


“ (1) All Sine an ah commenced and action taken under the Madras House Rent Control 
Order, 1945 and the Non-Residential Buildmg Rent Control Order, 1945, and pending at the 
commencement of this Act shall, so far as may be, deemed tb have been commenced or taken 
under the corresponding provisions of this Act and be continued subject to the provisions of this 
Act. E l 


(2) All'orders or deemed to have been passed under the Madras House Rent Control 
Order, 1945, and the Madras Non-Residential Building Rent Control Order, 1945, and in which 
fair rent hee been fixed, shall continue in force until they are superseded or modified under this Act 
by the authority competent to do s0.” i 


The point of Mr. Raghava Rao’s argument based upon these sections is that under section 18 which 
provides for the continuing in force of existing proceedings, orders, ete:, it is enacted that those 
proceedings pending at the commencement of the Act shall be deemed to have been commenced or 
taken undet the corresponding provisions of this Act subject to two important qualifications, (1) 
“so far as may be” (the concise scope of this qualification was however not expatiated upon 

the learned, advocate) and (2) their continuance will be “ subject to the provisions of this Act.” 
As far as I am able to see these two restrictive expressions occurring in the section do not have on 
a true interpretation of the section, the effect or result of altogether wiping out all prior proceed- 

ings which were in existence before the commencement of the Act. 
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Then, asks Mr. Raghava~Rao, why introduce the condition “ subject to the provisions of this 
Act” in section 18 (1). For this p it is necessary to refer to certain other provisions of the 
Act as well as the Madras House Rent Control Order. It would be seen that while under the House 
Rent Control Order the authorities constituted for entertaining appeals and revision applications 
were ectively the Collector of Madras and the Provincial ernment, under the present Act 
appeals lie to the Chief Judge of the Court of Small Causes and no further revision lies to this Court 
as it has been held by this, Court that the appellate powers were conferred upon the Chief Judge of 
the Court of Small Causes as a persona designata. Unless there was a restriction in section 18 to the 
effect that the continuance,of the proceedings shall be subject to the provisions of this Act there 
would be an anomaly with r to this matter. To cite another instance the House Rent Control’ 
Order applied to the whole vince but the Act applies only to the City of Madras, the Munici- 
palities and certain notified areas. To indicate the limited territorial application again it was neces- 
sary to insert such a qualification. Possibly such instances can be multiplied. 


_ Apart from this general argument what appears to me to be a clinching way of looking at the matter 
is this. Under section 18 (1) the language employed is that ings commenced and action 
taken, etc., pending at the commencement of this Act shall be deemed to have been commenced or 
taken under the corresponding provisions of this Act. It is a settled doctrine that when the expression 
“ deemed to have been commenced or taken” is used in statutory enactments it is not to be read 
as if it was in actual fact commenced or taken under that new provision but must by a fiction be for 
the purpose of the statute deemed to have been so commenced or taken under the corresponding 
rovisions of this Act. Now the order of eviction was passed under section 7-A (2-A) of the Madras 
ouse Rent Control Order and it was continued by the City Civil Court under section 7-A, 2-A (tii) 
for purpose of execution. ee we reach that position it will be necessary to give effect to the lan- 
guage of section 18 (1) which says that proceedings commenced and action taken under the House 
ent Control Order (and these were proceedings commenced and action taken under that order) 
and which were pending at the commencement of this Act (admittedly the execution petition was 
pending at the commencement of this Act) shall be deemed to have been commenced or taken 
under the corresponding provisions of this Act, these Cor ae provisions being section 7 for 
passing an order of eviction and section g for execution of that order. The expression “‘ so far as 
may be” and “‘ subject to the provisions of this Act” as I have already discussed above do not 
affect this interpretation. The construction sought to be placed upon this section by Mr. Raghava 
Rao would, in my opinion, virtually render section 18 (1) altogether ineffective. He draws 
attenion to the phrase “ after the commencement of this Act ” occurring in section 7 (2) (fi) of 
the Act where it is stated that the tenant should have transferred his right under the sub-lease after 
the commencement of this Act without the consent of the landlord and upon the strength of this 
ression it is urged that the sub-letting ought to be after the commencement and that section 18 
(tp does not in any manner affect the scope and effect of the expression “ after the commencement 
of this Act” in that provision. ‘The only answer to this contention is that section 18 (1) must in the 
context be held to override section, 7 (2) (si). 


Another ent advanced by Mr. Raghava Rao is that the object of the Act was to retain 
in force only such orders as'had been passed for the determination of fair rent under the House Rent 
Control Order. That case is however provided for under section 18 (2) specifically and it 1s clear 
that while section 18 (2) applies to orders which had become final under the operation of section 10, 
section 18 (1) deals with proceedings commenced and action taken and ding at the commence- 
ment of the Act. If this view is, correct it must be held that the order of eviction, dated 27th May, 
1946 and E.P. No. 1257 of 1946 which was filed on 6th July, 1946, must be deemed to have been 
passed or filed respectively under this Act after the commencement of this Act. It follows from this 
conclusion that the order, dated rith October, 1946, directing the issue of a warrant for delivery of 
possession is one which is binding upon the appellant and it is not open to him to go behind it. The 
order of the Principal Judge of the City Civil Court is upheld and these civil miscellaneous appeals 
are dismissed with costs—two sets. 

The Judgment of the Court was delivered by 


The Officiating Chief Justice —The facts which give rise to these two connected 
appeals are fully set out in’ the judgment of Yahya Ali, J., and therefore need not 
be repeated. On the date when Madras Act XV of 1946 came into force, t.e., on 
the yst October, 1946, there was a valid execution application pending before the 

Principal Judge of the Madras City Civil Court to execute an order for eviction 
obtained by the respondent. Under section 18, sub-section (1) of the Act: 

“all proceedings commenced and action taken under the Madras House Rent Control Order, 
1945, and the Madras Non-Residential Buildings Rent Control Order, 1945, and pending at the com- 


mencement of this Act, shall so far as may be, be deemed to have been commenced or taken under 
the corresponding provisions of this.Act and be continued subject to the provisions of this Act.” 


The execution filed by the respondent was certainly a proceeding which was so 
pending and must be deemed to have been commenced or taken under section g of 
the Act. Mr. Raghava Rao, the learned advocate for the appellant, sought to 
call to his aid the words “so far as may be” and “subject to the provisions of 
this Act” which occur in section 18 (1) of the Act to support a, contention that 
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by the time the execution application came to be sia? Morar grate of, the ground 
Jon which the original order of eviction was passed, viz., that the tenant had sub-let 
the premises without the consent of the landlord, had disappeared. We do not 
consider that there are any facts in this case to prevent the proceeding in execution 
which had been commenced by the respondent from being continued subject to 
any of the provisions of the Act. The words “ subject to the provisions of this 
Act” cannot mean that an order validly obtained under the provisions of the 
Madras House Rent Control Order, 1945, could be attacked retrospectively in 
proceedings taken to execute such an order. It is only the further continuance 
of the proceedings pending on the date of the commencement of the Act that the 
provisions of the Act would govern. Nor is there anything in the words “ so far 
as may be” to prevent the execution proceedings from being continued. 


Reliance was placed on sub-section (2) of section 18 and section g of the Act 
and the decision in Banmul Soanmul v. Harackshand Roopchand! in which these pro- 
visions were construed. What follows from these provisions as construed by the 
learned Judges in that decision is only this: If there is a final order of eviction . 
Ee under the Madras House Rent Control Order, 1945, but no proceedings 

d been taken to execute that order and no proceeding in execution was pending 
on the date when Madras Act XV of 1946 came into force, then, after the com- 
mencement of the Act, no action can be taken to execute the order so obtained. 
This appears to follow inevitably from the language of section 9, because under 
that section it is only an order under section 7 or section 8 or an order passed on 
appeal under section 12 of the Act that can be executed. The effect of section 18 (2) 
is that except an order for fair rent, other orders including orders for eviction, 
will not continue in force after the coming into force of Madras Act XV of 1946. 
But in this case the feature which distinguishes it from the case in Banmul Soanmul v. 
Harackchand Roopchand? is that a valid proceeding in execution of the order obtained 
under the Madras House Rent Control Order, 1945, was pending at the com- 
mencement of the Act. We therefore agree with the judgment of Yahya Ali, J., and 
dismiss the appeals with costs (one set). 


V.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA RAO. 
Chandu Kunhan Panikker .. Appellani* 
i D. 
Ukkappan and others .. Respondents. 


Madras Debt Conciliation Act (XI of 1936 as amended), sections 4. and 25—Application under section 25— 
Dismissal—Exeaution sale—Appeal against order on application under section 25——Dismissal as not pressed— 
Subsequent suit to set aside execution sale—Bar under section 47, Civil Procedure Code (V of 1908). ay 


The creditor first obtained a decree on foot of a mo e and the judgment-debtor subsequently 
filed an application under section 4 of the Madras Debt Conciliation Act for conciliation of his debts. 
The decree-holder then filed an execution petition and the judgment-debtor thereupon filed in the 
executing Court an application under section 25 of the Debt Conciliation Act. The latter application 
was however dismi on two grounds, namely, first that the decree-holder was a creditor to whom 
more than fifty per cent. of the total amount of the debts was owing and without him there could be 

, no amicable settlement through the intervention of the Board, and secondly that the decree-holder 
was also a secured creditor and if he did not agree to the settlement there was no prospect of any 
settlement and that the filing of the execution application was evidence of an intention not to 
agree. After the dismissal of the petition the property was sold in execution and the decree- 
holder became the purchaser. There was an appeal against the order on the application under 
section 25 but the same was dismissed as not pressed. Ultimately, the application under S, 4 was 
also dismissed. ‘The judgment-debtor then filed the present suit for a declaration that the sale in 
pursuance of the decrec was a nullity since after the filing of an application under S. 4, the 
court had no jurisdiction to proceed with the execution of the decree and it was not therefore 
binding on him. 
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Held, that the execution sale was not a nullity for want of jurisdiction and that by reason of 
the prior adjudication the plaintiff judgment-debtor was precluded from reagitating the question 
under S. 47, Civil Procedure Code. < 

Held further, that in such a case the fact that the previous order was confirmed in the appeal on 
the ground that the appeal was not pressed would not make any difference. 


Appeal against the order of the District Court of South Malabar in A. S. No. 
395 of 1944, preferred against the order of the Court of the Subordinate Judge of 
‘Calicut in O. S. No. 52 of 1943. 


D. A. Krishna Vattar and V. P. K. Nambiar for Appellant. 
L. V. Krishnaswami Atyar for Respondents. 


The Court delivered the following 


JuDemMENT.—The first defendant is the appellant. This appeal arises out of 
a suit instituted by the 1st respondent for a declaration that the decree in O. S. No. 45 
-of 1935 and the sale in E. P. No. 296 of 1940 on the file of the Subordinate Judge, 
South Malabar, are void and do not bind the plaintiff. The 1st defendant obtained 
the decree in O. S. No. 45 of 1935 on foot of a mortgage. The final decree was 
passed on 28th January, 1938. The present 1st respondent was the judgment- 
«debtor and he on 12th August, 1940, filed an application under section 4 of the 
Madras Debt Conciliation Act of 1936 for concilia ion of his debts. The decree- 
holder filed execution petition No. 792 of 1940 and the judgment-debtor filed in 
the executing Court an application under section 25 of the Debt Conciliation Act, 
on 15th August, 1940. The application after due notice to the decree-holder was 
heard by the learned Subordinate Judge and disposed of by him on 4th September, 
1940. ‘The application was dismissed by the learned Subordinate Judge on two 
grounds ; firstly that the decree-holder was a creditor to whom more than 50 per 
cent. of the total amount of the debts was owing and without him there could be 
mo amicable settlement through the intervention of the Board. Secondly, that 
the decree-holder was also a secured creditor and if he did not agree to the settle- 
ment there was no prospect of any settlement and that the filing of the execution 
petition was evidence of an intention not to agree. 


After the dismissal of this petition the property was sold in execution of the 
decree on 2nd December, 1940 and the decree-holder, the appellant, became 
the purchaser, Against the order of the learned Subordinate Judge under section 25 
there was an appeal, C. M. A. No. 97 of 1941, to this Court. The appeal was 
dismissed on 7th April, 1941, on the ground that there was nothing to be stayed 
and that the appeal was not pressed. Ultimately on and July, 1941, the pa 
under section 4 of the Debt Conciliation Act was also dismissed. The judgment- 
.debtor having failed in his attempts to thwart the execution of the decree filed 
the suit out of which this present appeal arises contending that the sale in pur- 
suance of the decree was a nullity since after the filing of an application under 
section 4 of the Debt Conciliation Act, the Court had no jurisdiction to proceed 
with the execution of the decree. The 1st defendant, i.¢., the decree-holder- 
purchaser raised various objections by way of defence to the suit two of which alone 
are material for the purpose of this appeal. He contended that the suit was 
incompetent as it was barred under section 47 of the Code of Civil Procedure and 
‘that in any event as the sale was not vitiated by any irregularity or fraud and as 
the application under section 25 of the Debt Conciliation Act was dismissed the 
sale was valid but not void. ‘These two contentions of the decree-holder were 
upheld by the learned Subordinate Judge and the suit was dismissed. 


The plaintiff preferred an appeal to the District Court. In the Court of the 
learned District Judge it was practically conceded that the suit was not maintainable 
and that section 47, Civil Procedure Code, was a bar. The learned District Judge, 
however, in exercise of his discretion converted the plaint into an application 
under section 47. Following the decisions of this Court, he, however, held that 

n view of the language of section 25 of the Debt Conciliation Act, the sale was 
a nullity and set aside the order of the learned Subordinate Judge after allowing 


= 
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the appeal. The first defendant was made liable for costs in both the Courts 
even though the plaintiff persisted till the last moment in his contention that the 
suit was the only proper remedy and not an application under section 47, Civil 
Procedure Code. 


This civil miscellaneous second appeal is against the judgment of the learned 
District Judge. The learned District Judge, in my opinion, was cerrect in his 
view that section 47, Civil Procedure Code, was a bar to the suit and he was also 
right in permitting the plaintiff to convert the suit into an application. The learned 
Judge, however, was wrong in allowing the plaint to be converted into an applica- 
tion unconditionally without making the plaintiff pay all the costs as he persisted in 
his contention that the suit was the only proper remedy notwithstanding the fact 
that the rst defendant raised this objection and pointed out the defec. even in 
the written statement. Even after the decision of the learned Subordinate Judge 
that the suit was not maintainable the plaintiff did not express his intention and 
ask the leave of the Court to convert the suit into an application under section 47, 
Civil Procedure Code. He filed an appeal against the decree and it was only 
at the time of arguments that the advocate who appeared for him conceded that 
the application was the only proper remedy. 


In my opinion, the learned District Judge was wrong in holding that the sale 
was a nullity. Section 25 of the Debt Conciliation Act reads as follows :— 


“ When an application has been made to a board under section 4, any suit or other oe 
then pending before a Civil Court in respect of any debt for the settlement of which app ication has 
been made shall not be proceeded with until the board has dismissed the application.” 


This was construed by a Bench of this Court as prohibiting the sale of the property 
after the executing Court was appraised of the fact of filing an application under 
section 4 of the Debt Conciliation Act. It is unnecessary to refer to all the decisions 
on the point as the question had been finally decided by a Bench in Rathnasabapathy 
Atyar v. Subramanta Pillai}. ‘The earlier decisions of this Court were all considered 
and the conclusion reached was that the act of presenting a petition under section 4 
takes away the jurisdiction of the Civil Court to execute the decree and sell the 
property until the application is dismissed. But for the fact that the case before 
me stands on a different footing in one important respect I would have thought 
that that decision really concluded this case. The distinguishing feature is that 
in the present case the judgment-debtor himself moved the executing Court under 
section 25 for stay. The Court after notice to the decree-holder passed an order 
refusing stay and claiming in effect to exercise its jurisdiction to sell the property. 
There was an appeal against that order and that appeal was dismissed ultimately 
as not having been pressed. ‘There was, therefore, a binding adjudication between 
the parties by which the executing Court decided at an earlier stage that it had 
jurisdiction to proceed with the execution. The question, therefore, is, is it open 
to the judgment-debtor now to reagitate that very question of jurisdiction of the 
executing Court to sell the property in an application under section 47, in that 
very Court? ‘This is not a case where the Court had no inherent jurisdiction to 
‘deal with the matter or to sell the property. The executing Court, it cannot be 
doubted, had the right to sell but for the prohibition under section 25 of the Debt 
Conciliation Act. It had also the right and jurisdiction to consider the question 
whether it was a case for stay under section 25. Its decision on the question may be 
right or wrong but when once that decision had become final and binding between 
the parties, in my view, it is not open to impugn its validity and binding nature 
in a subsequent stage. Of course, if the Court lacked inherent jurisdiction as in 
the cases under the Madras Estates Land Act where the revenue Court alone 
possesses exclusive jurisdiction to adjudicate upon questions relating to rent and 
other matters in respect of ryoti lands or where there is a conflict between an Agency 
Court and an ordinary civil Court as in Maharajah of Jeypore v. Gunupuram Deena- 
bandhu Patnaick?, the matter may be different. In a case where the Court did not 
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lack inherent jurisdiction but there was a statutory prohibition from proceeding 
with execution and the Court considers the question at the outset and decides 
that it had jurisdiction to sell, that decision is binding on the parties, however, 
erroneous that decision may be. This distinction between the lack of inherent 
jurisdiction and statutory restriction on the exercise of jurisdiction was considered 
in Chinnappa Reddi v. Official Receiver, Guntur1, where the question was whether the 
executing Court could deal with the properties which were vested under section 37 
of the Provincial Insolvency Act in the Official Receiver. The executing Court 
at an earlier stage decided that very question against the Official Receiver and 
in favour of its own jurisdiction. The question was whether in any subsequent 
proceeding the prior order would operate as res judicata. It was pointed that 
the word jurisdiction is used in more than one sense and that a distinction should 
be drawn between inherent want of jurisdiction and a want of jurisdiction which 
can be discovered only after the decision of an issue by the very Court whose 
jurisdiction is attacked by the defendant. If the case falls under the former cate- 
gory the decision being a nullity would not operate as res judicata ; if on the other 
hand it comes under the latter category it would operate as res judicata. In that case 
also it was held that notwithstanding the provision under section 37 of the Provincial 
Insolvency Act which vested the property of the insolvent in the Official Receiver 
there was no inherent lack of jurisdiction in the executing Court to entertain and 
deal with the matter. The decision may be wrong but all the same as it was a 
decision of a competent Court it became final between the parties and was binding 
on them. Section 25 of the Debt Conciliation Act, in my view, does not prohibit 
the Court from considering the question whether the proceeding should be stayed 
or not. The prohibition is from proceeding with the matter until the Board dis- 
misses the application under section 4. It cannot be said that in deciding the 
question of the applicability of the bar the Court was proceeding with the matter. 
The decisions in Makhan Lal v. Bhagwan Singh*, Prakashchandra Chakrabarti v. Barada- 
kishore Chakrabarti? and in K. L. Gauba v. Punjab Cotton Press Co., Lid.* are also 
to the same effect. 


The Privy Council also seem to indicate that even a decision that a Court 
had no jurisdiction would operate as res judicata in a subsequent proceeding where 
the same question was raised, vide Upendra Nath v. Lall®. In Bikan Mahuri v. Mt. 
Bibi Walian®, one of the decisions relied on, on behalf of the respondent there was an 
earlier suit in which a certain sum was claimed as representing rent and also tax. 
There was a decree in that suit in 1872. The landlord claimed later an amount 
which was in substance and in effect a tax within the meaning of Bengal Regulation 
(XXVII of 1793). One of the contentions urged was that the prior decision of 1872 
operated as res judicata. It was held that that decision did not operate as res judicata 
as there was no adjudication regarding title but there was only a decision upon 
that particular liability. There, it was also contended that to claim the amount 
in the subsequent action was contrary to the provisions of the Regulation and that, 
therefore (as the plea of res judicata was only a form of estoppel) there could be no 
estoppel against statute. The answer to t is given by the learned Judge in 
column 2 at page 636 in these words :— 

“ If the Regulation prohibits the recovery of this sum, the previous judgment entitling the plain- 
tiff to recover the sum cannot stand in the way of defence of the defendants in this case with one excep- 
tion which has been pointed out by Mr. Hussain in the course of his argument. If the previous case 
of 1872 had decided not only the liability of the defendants, but that the nature of the imposition 
was not such as to bring it within the mischief of the Regulation, the matter would have been concluded. 
But there was no such decision and, in order to rely upon the plea of res judicata Mr. Hussain falls 
back on what is ordinarily known as constructive res judicata.” 

If, therefore, the very question was considered and decided on the previous occasion 
by the Court in favour or against the jurisdiction of the Court that decision would 
certainly be res judicata in a subsequent proceeding and there could be no question 


I. (1935) 69 M.L.J. 196: LL.R. 59 Mad. 4. I.L.R. 1941 Lah. 524, (F.B.). 
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2. Gee I.L.R. 17 Pat. 201. ar 
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of estoppel against a statute. I think, therefore, the decision in Bikan Mahuri v. 
Mt. Bibi le does not help the contention urged on behalf of the respondent. 
The other cases relied on, viz., Maharajah of Jeypore v. Gunupuram Deenabandhu 
Patnatck®, Subramania Aiyar v. Swaminatha Chettiar? and Lakhmi Chand v. Madho Rao*, 
are all cases' where the prior adjudication was by a Court which was not competent 
to deal with the matter and so the earlier decision in those cases could not operate 
as res judicata in subsequent proceedings. For these reasons Iam of opinion that 
the sale in the present case is not a nullity and that by reason of the prior adjudi- 
cation the plaintiff is precluded from reagitating the question under section 47, 
Civil Procedure Code. 


There is also a minor point raised in the course of the argument by the res- 
pondent, namely, that as there was an appeal against the order of the learned 
Subordinate Judge to the High Court the order of the Subordinate Judge could 
no longer be treated as final as the appeal was not pressed. J am unable to agree 
with this contention. Whether the appeal was dismissed on the merits after hearing 
arguments or whether it was dismissed because it was not pressed the result in both 
the cases is ithe same. The order of the Court below was confirmed and therefore 
became final. The decisions relied on in support of the contention do not at all 
help the respondent. In Abdullah Ashgar Ali Khan v. Ganesh Dass®, the suit was 
altimately dismissed on the ground that it was not maintainable and therefore, 
there was no final adjudication on the material issue in the case. 

In Munshi Muhammad Abdul Aziz v. Gulam Fulani’, the Subordinate Judge 
expressly stated in his judgment that he did not decide a particular issue. In the 
face of that statement it is impossible to contend that that issue was heard and 
finally disposed of. 

_ For these reasons the appeal is allowed, the order of the learned District Judge 
ris a T the application of the plaintiff is dismissed with costs throughout. (Leave 
refused. 


B.V.V; —— Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :— MR, Justice YAHYA ALI. 
Nalluri Subbarayudu ` I. Appellant* 
(D. 
Ranpati Ramanaiah and others .. Respondents. 
Hindu Law—Alienation by way of lsase of joint family property-—Different alieness from coparceners— 
Suit for partial partition and possession—Maintamability. 
A suit for partial partition and possession is maintainable as between strangers who have taken 
“on lease different parcels of family property from different coparceners in the joint family, 
Iburamsa 'Rowthan v. Thiruvenkatasami Naick, (1910) 20 M.L.J. 743: I.L.R. 34 Mad. 269 (F.B.), 
relied on. 
Appeal against the decree of the Court of the Subordinate Judge, Bapatla, 
in A. S. No. 13 of 1945, preferred against the decree of the Court of the District 
Munsiff of Ongole in O. S. No. 429 of 1943. 
D. Munikanniah for Appellant. 
M. S.| Ramachandra Rao, V. Rangachari and K. Mangachari for Respondents. 


The Court delivered the following 

Jupomenr.—The suit out of which this appeal arises was filed by the first 
respondent for a permanent injunction, but subsequently the plaint was amended 
so as to convert it into one for possession and in the alternative for partition and 
O a = 
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separate possession of the suit property. The facts that have been found by the 
Courts below are these. The second and third defendants are brothers who owned,, 
among other properties, land measuring 8 acres and 96 cents. ‘The second defendant 
is the elder of the two and he was residing in the village. The third defendant 
was employed in Government service and at the material time he was the Head 
Accountant in the Revenue Department at Guntur. They constituted an undivided 
family, although at one time an attempt was made to set up a case that they were 
divided. The senior brother, the second defendant, was the manager, although, 
here again, an atteript was made to claim that the younger brother, the third 
defendant, was managing the properties. In 1936, the entire plot of 8 acres and 
90 cents. referred to above was leased to the first defendant, who is the appellant 

ere, for a period of seven years and the lease was to expire at the end of the year 
Chitrabanu, corresponding to 1942-43. Before the expiry of that lease, the 
appellant obtained a further extension of the period of lease for ten years under 
letter, Ex. D-1, dated 21st March, 1942. This lease purports to have been given 
by both the brothers, but the letter, Ex. D-1, was actually executed by the third 
defendant alone and, as a matter of fact, the second defendant has disowned any 
connection with it. The third defendant came forward with the version that 
he was approached by Burra Venkayya, D.W. 2 on behalf of the first defendant 
for the extension of the term of the lease and that the third defendant agreed on 
payment of the arrears of rent and of a further sum of Rs. 500 by way of advance 
for the extended lease. But he says that he stipulated that the lease was subject 
to the consent of the second defendant to comprise his share in the land also therein. 
His case was that subsequently the second defendant did not agree, and conse- 
quently he stated in his py to the notice sent by the appellant that 
he was prepared to confine the lease to his half share. ‘This version was not counte- 
nanced by the trial Court. On 22nd June, 1942, the second defendant in turn 
executed a registered lease for half the extent of the suit land in favour of the- 
plaintiff, the first respondent, for a period of ten years. Both the Courts have found 
that the third defendant was also behind this lease and that both the brothers 
combined to bring about this transaction as there was an attractive offer of advance 
rent of Rs. 1,000 from the plaintif. The finding of fact is that the third defendant 
was aware of this transaction, having regard particularly to the fact that the docu- 
ment was executed and registered at Guntur, where the third defendant was 
employed, instead of at Ongole. The further case was adumbrated by the plaintiff- 
first respondent to the effect that possession of 457 acres, which was the subject-- 
matter of the registered lease, Ex. P-1 was actually delivered to him and it is on 
that footing that the present suit was filed for a permanent injunction. Both the 
Courts have concurrently found the case of delivery of possession to the plaintiff to. 
be in time and held that as a matter of fact, possession continued with the appellant. 
The present suit was filed on 7th September, 1943, and along with it an application 
was made for temporary injunction. The application was dismissed and promptly 
the plaintiff applied for the amendment of the plaint, seeking possession of the 
B Schedule property and, in the alternative, partition of the entire plot of 8 acres 
and 96 cents and delivery to him of one half thereof, subject to the terms of the 
lease, Ex. P-1. As a result of this amendment, the third defendant who was until 
then not a party to this suit was impleaded as a party-defendant. The trial Court 
decreed the suit for partition of the entire holding into two shares for separate 

ion of one share to the plaintiff, holding that the lease from the second 
defendant gave the plaintiff aeni title to demand partition from the other 
lessee who must be held to be entitled to only the interest of the third defendant. 
An appeal brought by the first defendant-appellant was dismissed by the Sub- 
ordinate Judge of Bapatla. The learned appellate Judge agreed with the con- 
clusion of the trial Court that Ex. D-ı was not binding on the second defendant 
and held that the second defendant was competent to lease his own share of the 
roperty under Ex. P-1. He also agreed with the view taken by the learned District 

unsiff that the alternative relief of partition alone could be granted in favour of 
the plaintiff and that the suit was not bad for partial partition as it was a dispute 
between alienees from different coparceners. 
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Mr. D. Munikanniah, the learned advocate for the appellant, has raised two- 
contentions before me. The first is that the amendment of the plaint which was 
ordered by the trial Court had the effect of altering the nature and complexion of” 
the suit, and that hence the amendment should not have been granted. The second 
argument is that the suit is virtually one for partial partition and that according 
to well-settled principles such a suit is not maintainable in the absence of a prayer’ 
for general partition. It is curious that the objection relating to the effect of the- 
amendment of the plaint was not raised in the lower appellate Court. The order 
of amendment indicated that the amendment would be permitted to be made- 
only on payment of the costs specially awarded. From the fact that the amendment 
was carried out, it is clear that those costs were paid and received by the appellant 
and it does not appear that the costs were received under protest. Attention was. 
drawn to the plea taken in the additional written statement that was filed after 
the amendment of the plaint ; but apparently this objection was not pressed either: 
at the trial as I find no discussion with regard to it in the judgment of the trial 
Court or at the appellate stage in the lower appellate Court. 


The second is the more important point as it involves the consideration of the 
question whether when a suit is brought by an alienee from a coparcener of a 
Hindu family it must be one for complete NU or whether it is open to him to- 
limit it to his share in the particular parcel of the family property which has been 
sold to him. Whatever the position might have been at one time, it seems to be 
well settled now, so far, at any rate, as this High Court is concerned, that such a 
suit is maintainable when it is brought against another alience similarly situated. 
The principle applicable to such cases was laid down by this Court as early as in 
Chinna Sanyasi v. Suriya! and it has been followed subsequently in a number of 
decisions : Subramania Chettiar v. Padmanabha Chetti®, Palani Konan v. Masakonan?® 
and lburamsa Rowthan v. Thiruvenkatasami Naick*. That view has also been adopted 
by the Allahabad and Bombay High Courts, but dissented from in the Calcutta 
High Court. Where the dispute is wholly between strangers to the family, each 
of whom claims against the other an interest in the family property, it has been 
held that they can sue to obtain possession of their own interest without claiming a 
general partition (Subbarazu v. Venkataratnam®, Iburamsa Rowthan v. Thiruzenkatasami 
Naick* and K amt Goundan v. Venkatarama Goundan®), Broadly speaking, 
the matter has been considered in the authorities in four different categories. The 
first class of cases arises between members of a family inter se. With regard to such 
suits, the consensus of judicial opinion is that one coparcener cannot sue another 
for partial partition of the family property held in coparcenership. ‘This rule 
is not actually supported by any textual authority, but is in the nature of judge- 
made law, which as Ramesam, J., pointed out in Kandasami Goundan v. Venkatarama 
Goundan‘, has been acted upon for a considerably long time and it is too late to. 
examine whether the foundation of that rule is sound or unsound. The second 
group of cases is between a member of the family and a stranger. The same prin-- 
ciple applies to that class also, and a transferee from a coparcener is in the same 
position as the coparcener from whom he purchased the parcel of family POPR: 
namely, that be cannot sue a member of the joint family for partition of a portion 
only of the coparcenership property. The third class of cases arises between a 
coparcener and a stranger, who has purchased a portion of the family property 
from one of the coparceners. It has been held with regard to such actions that 
itis competent for any coparcener to sue for partition ofhis own share in the 
alienated property, the principle being that the connection of the stranger with any 
property belonging to the family may be severed. There is a volume of authority 
in support of this position. In addition to the cases already cited, there are two 
other decisions referred to by the Full Bench in its judgment in Iburamsa Rowthan- 
v. Thiruvenkatasami Naick*. The fourth and the last category relates to suits. 
a 
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hetween strangers who have purchased different parcels of family property from 
respective coparceners. .That such suits are maintainable has been held to flow 
as.a corollary from the position that a coparcener may maintain a suit against 
a stranger alienee, —the position that was considered in connection with the third 
group of cases. In Jburamsa Rowthan v. Thiruvenkatasami Natick}, the then Advocate- 
General, the Honourable Mr. P. S. Sivaswami Iyer (as he then was) conceded thatif 
acoparcener could file a suit for partition against a stranger-alienee, an alieneefrom 
that coparcener could also maintain a suit against the alienee fro n other coparce- 
ners, unless the alienation bound the entire family interest. The reasoning in 
Subbarazu v. Venkataratnam® and Kadegan v. Periya Munusamt*, fully supports the 
concession made by the then Advocate-General. It is not necessary to discuss 
all the old cases ; it would be sufficient to refer to the two leading cases on the sub- 
ject, and they are the Full Bench decision in Jburamsa Rowthan v. Thiruvenkatasami 
Nak, and the Bench decision in Kandasami Goundan v. Venkatarama Goundan‘. 
The facts of the Full Bench case are very similar to the facts of the present case. 
The first and second defendants therein were the only members of the joint family. 
Some items were sold by the first defendant to a stranger, the third defendant, 
and the second defendant’s interest in the same items were sold by him to the plain- 
tiff. The trial Court dismissed the suit as one for partial partition. The case 
came up on appeal before Benson and Krishnaswami Iyer, JJ., who referred to 
the Full Bench, and upon those facts it was held, by the Full Bench after reviewing 
all the decisions bearing upon the point that the suit by an alienee against 
another alienee is maintainable. It was observed that the existence of any equities 
in favour of the purchaser did not entitle him to resist the claim of the members 
not bound by the alienation to possession. And the judgment ended with the 
following observation : 


“In Madras where the share of the members not affected by the alienation has been allowed 
to be recovered there is no reason for refusing the more limited prayer for possession of that share.” 


Tf, in such circumstances, a coparcener is entitled to maintain a suit against an 
alienee to recover a portion of the property alienated to him, an alienee from that 
coparcener can also maintain a similar suit. In Kandasami Goundan v. Venkatarama 
Goundan*, an attempt was made to explain away the decision in Jburamsa Rowthan v. 
Tfaruvenkatasamit Naickt, on the ground that both alienations in Jburamsa Rowthan v. 
Thiruvenkatasami Naick*, were of the same property and that that was a case 
between the first alienee and the second alienee. The learned Judges found no 
merit in that distinction and as Ramesam, J., pointed out, that was only an accident, 
and the principle applicable would, in any event, be the same when two different 
parcels of property were sold by two coparceners to different strangers. The facts 
in Kandasami Goundan v. Venkatarama Goundan* are also very similar to those of 
the present case. After setting out all the facts, Ramesam, J., said this : 


“Mr. Padmanabha Aiyangar contended that the suit for a share of the Alasandapuram lands 
ds not maintainable because it is a suit for partial partition. Now, cases establish two or three well 
recognised principles. Firstly, as between members of a joint family, no suit for partial partition 
lies. Secondly, a member or members of a joint family may sue an alienee from a member or 
members of the joint family for his or their share of the property alienated without suing for a general 
partition. In so doing, they affirm the sale by the other member or members but the real basis of: 
the rule is that as the rule against partial partition is a rule for the protection of the joint family against 
being harassed by me eyed of suits at the instance of alienees from recalcitrant members, they 
can waive the benefit of it and they can bring a suit to separate themselves from the undesirable 
stranger, The remarks in Pirama KD ANA v : katasami Naick! show that the rule is recog- 
nised on the ground that it has been acted upon in a series of cases, and it is too late to examine whether 
the foundation of the rule is sound or unsound. So it is unnecessary to analyse the reasons for the 
rule. It is enough to say that the rule exists as between members of a joint family and an alienee 
from a member or members. We have got the actual decision in Iburamsa Rowthan v. Thiruvenkatasami 
Naick*, where the plaintiff is an alienee from one member and the defendant is an alienee from 
another member of the joint family. The suit was held to be maintainable.” 
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Mr. D. Munikanniah endeavoured to distinguish this decision on three grounds : 
that most of the observations are in the nature of obiter dicta, that the decision 
proceeded on the ground that there was waiver of the right to general partition 
by the coparceners and, that in actual fact there was no coparcenary in 
existence but the defendants were in the position of tenants-in-common. If this 
case had stood by itself, possibly on these grounds of distinction something could 
have been said but, as I have endeavoured to show, this case was only following 
the Full Bench decision in Iburamsa Rowthan v. Thiruvenkatasami Naick1, which 
itself was a decision based upon a series of cases that preceded it, laying down the 
same proposition. All that Ramesam, J., did was to distinguish a number of cases 
that were cited before him and to reiterate the principle. 


Finally, one other ground of distinction was put forward by the learned advocate 
for the appellant that in the present case, far from there being a waiver by the 
coparceners, the third defendant specifically objected to the suit on the ground that, 
being one for partial partition, it was not maintainable. The objection is not 
found in the written statement filed by him in the suit, but it was raised only in 
the memorandum of cross-objections that was filed in the appeal in the lower appel- 
late Court which was directed exclusively against the order of costs made against 
him. No plea or argument on that ground appears, however, to have been actually 
advanced at the hearing of the appeal before the lower appellate Court. As 
it was strenuously contended as a special point of distinction that in Jburamsa Row- 
than v. Tharuvenkatasamt Naick+, no such objection as to partial partition was raised 
by any of the coparceners, I sent for the records in that case and examined the 

leadings. Although no specific objection was taken in that form by either the 
t defendant or the second defendant in that case, the second defendant filed a 
written statement in which he expressly stated that the family was joint and owned 
properties other than those conveyed to the plaintiff and the third defendant. Those 
averments must have been made only for the purpose of bringing to the notice of 
the Court the fact that it was a suit for partial partition. As a matter of fact, the 
trial Court dismissed the suit on that ground alone. It is therefore futile to contend 
that the plea of partial partition was not prominently brought forward in Iburamsa 
Rowthan v. Thtruvenkatasamt Naick1. Despite the objection of the contesting coparce- 
ner and the absence of a waiver, the rule was none the less affirmed and enforced 
in that case by the Full Bench. 


The appeal fails and is dismissed with costs of the first respondent. 


In the circumstances of the case, I do not consider that respondents 2 and 3 
are entitled to any costs. No leave. 


B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR. JUSTICE GOVINDARAJACHARI. 
Kannuri Venkata Chalapathi Rao .. Appellant* 


2. 
Devineni Kanchayya .. Respondent. 


Civil Procedure Code (V of 1908), Order 34, rules 5 and 15—Applicabilityp—Property given to Court as 
security for decree that may be arg a E decree—Execution—Sale of seriis Whether Order 34, 
rule 5 could be availed of by the judgment-debtor. 

In a suit for money a decree was obtained. But as it was obtained ex parie, on an application 
to set it aside, as a condition for setting aside of the ex parte decree, the judgment-debtor (appellant) was 
directed to give security of immoveable property for the satisfaction of any decree which might be 
ultimately passed. The appellant provided the security, but the suit which was tried went against 
him. The respondent though he did not attach the property executed his decree against the property 
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which was given as security. It was sold and purchased by the respondent himself. An application 
was made by appellant under Order 21, rule go which was dismissed. Again the appellant 
applied to set aside the sale under Order 34, rule 5, Civil Procedure Code, after depositing the amount 
required -to be deposited. 


Held, it could not be said that there was a decree based on a charge and execution in pursuance 
of such a decree resulting in the sale of the property which is charged and that therefore the procedure 
laid down in Order 34, rule 5 should be available to the ju t-debtor. Nor could it be said that 
there was such a decree as is necessary for the application of Order 34, rule 5 read with Order 34, 
rule 15 or that the sale was in execution of such a decree. In the circumstances, the provisions of 
Order 34, rule 5 cannot be availed of by the appellant-Judgment-debtor. 

Appeal against the order of the Court of the Additional Subordinate Judge, 
Masulipatam, dated 24th June, 1946, in A.S. No. 123 of 1945 preferred against the 
order of the Court of the District Munsiff, Gudivada, in E.A. No. 1076 of 1943 in 
O.S. No. 354 of 1936. 


M. Appa Rao for Appellant. 
A. Sambasiva Rao for Respondent. 
The Court delivered the following 


JupGment.—The appellant was the judgment-debtor in O.S. No. 354 of 1936 
on the file of the Court of the District Munsiff of Gudivada. That was a suit for 
money. There was first an ex parte decree on 16th July, 1937, but on the 
application of the appellant the ex parte decree was set aside. As a condition 
of the setting aside of the ex parte decree the judgment-debtor was directed to 
give security of immoveable property for the satisfaction of any decree which 
may be passed in the suit after trial. The appellant accordingly executed a 
security bond on 5th November, 1937, giving the prescribed security. The suit was 
then tried and again resulted in a decree in favour of the plaintiff, who is the res- 
pondent in this civil, miscellaneous second appeal, on 15th December, 1937. The 
respondent executedjhis decree against the property which was given as security. 
He did not attach that property and it is fairly clear from the execution record that 
he was intending to and believed that he could enforce his security in the course 
of the execution proceedings themselves. The property which was given as secu- 
rity was sold on 22nd April, 1940, the respondent himself being the purchaser 
for a sum of Rs. 1,855. ere was an application by the appellant under Order 21, 
rule 90 which was dismissed. 


On 12th November, 1943, the appellant applied in E.A. No. 1076 of 1943 
under Order 34, rule 5 of the Civil Procedure Code for the setting aside of the sale. 
He deposited the amount required to be pea under that rule. The appli- 
cation was dismissed by the District Munsiff of Gudivada and an appeal against 
that order was also unsuccessful. Hence the present civil miscellaneous second 
appeal. 


The main point that arises for determination is whether the appellant can 
avail himself of the provisions of Order 34, rule 2 That rule provides that before 
the confirmation of a sale made in pursuance of a final decree passed in a mortgagee’s 
suit for sale the mortgagor-defendant may deposit into Court the amount mentioned 
in the decree together with 5 per cent. of the amount of the purchase money and 
have the sale set aside. Order 34, rule 5 applies no doubt only to a mortgage, 
but under Order 34, rule 15 all the provisions contained in the Order which apply 
to a simple mortgage are made applicable inter alia to a charge falling under section 
100 of the Transfer of Property Act “so far as may be.” The appellant’s counsel 
argues that this is a charge within the meaning of section 100 of the Transfer of 
Property Act and that by the combined operation of Order 34, rules 5 and 15 his 
client can have the benefit of the procedure laid down in the former rule. There is 
no doubt that the security bond created a charge over the immoveable property. 


There has been considerable argument before me as to whether the charge 
had to be enforced by a suit as required by Order 34, rule 14 or could be enforced 
in execution. It is unnecessary to refer to the several decisions which have been 
cited on both sides. The distinction seems to be fairly well established between 
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a charge created before a decree is passed and a charge created either by the decree 
itself or aftér the decree. In the former case the remedy of the person in whose 
favour the charge is created is by way of a suit, while in the latter case the charge 
can be enforced in execution. This matter has been elaborately discussed in Narotian 
Dass v. Krishna Prasad‘. To the same effect is the decision in Ramaswamt Naidu v. 
Subbaraya Tevar?. Mr. Krishnamurthi, the respondent’s counsel, referred me to 
the decision in Jagannatha v. Ramachandra®, as establishing that a charge given 
before decree is also enforceable in execution. It is true that the charge given 
in that case was before decree. It would be observed however that the security 
bond that jwas executed in that case was in favour of the Court, just like the 
security bond which was executed in Raj Raghubar Singh v. Jai Indra Bahadur Singh” 
and in Kunhi Moidin v. Koman Nair’. When a security bond is executed in favour 
of the Court it is well established that it does not create a mortgage as the Court is 
not a juridical person and cannot take property and that if it cannot take ss Baha 
it cannot assign it. In such a situation where there is an unquestioned liability 
created by'a security bond the procedure which has been adopted in Ra 
Raghubar Singh v. Fai Indra Bahadur Singh‘ and the cases which subsequently followed 
it, is for the Court to make an order in the suit upon an application to which the 
sureties are parties to the effect that the property charged would be sold unless 
before a date named the sureties pay the money. 


I may at once point out that the security bond in this case is not, like the secu” 
rity bond in Raj Raghubar Singh v. Jai Indra Bahadur Singh* and the other two cases 
which I have just now mentioned, addressed to or executed in favour of the Court 
and that the security bond follows a form which was promulgated after and in 
consequence of the decision of the Judicial Committee in Raj Raghubar Singh v. Fat 
Indra Bahadur Singh*. It creates a charge in favour of the decree-holder and 
‘therefore avoids the difficulty which had to be faced in Raj Raghubur Singh v. Fat 
Indra Bahadur Singh*. I am therefore unable to accept the argument that this 
charge can be enforced in execution. If there is.a valid charge in favour of 
the decree-holder created before the decree was passed, it seems to me that according 
to the decision in Narottan Dass v. Krishna Prasad! and Ramaswami Naidu v. Subbaraya 
Tevar®, the charge-holder can enforce his charge only by filing a suit and cannot 
seek to enforce it in execution of a money decree in his favour. In this view 
therefore Order 34, rule 14 will apply. 


But this, however, does not touch the question which I am called upon to 
decide. Having regard to the provisions of Order 34, rule 15 making the rest of the 
order applicable to charges “so far as it may be,” it may be quite open to a person 
who is bound by a charge and whose property is sold in execution of a decree 
obtained on foot of that charge to ask that he should be permitted to deposit the 
amount specified in Order 34, rule 5 and seek a cancellation of the sale, provided: 
he does so before that sale is confirmed. Here however there was no suit on foot 
of the charge and there was no decree such as we would lave when a charge is sued 
upon, fixing a date before which the amount for which the charge is created is 
made payable and ordering that in default of such payment the property charged 
should be sold in execution of the decree. 


As stated, the decree that was passed in the suit was a money decree. The 
decree-holder no doubt thought that he could enforce the charge in the course 
of execution. His failure to attach the property as also his statements in the exe- 
cution proceedings that the property, the sale of which he was seeking was charged 
for his decree indubitably indicate that he was seeking to enforce the charge ; 
but notwithstanding all these it is impossible to say that there was a decree based 
on a charge and execution in pursuance of such a decree resulting in the sale of the 
property which is charged and that therefore the procedure laid down in Order 34, . 
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rule 5 should be available to the judgment-debtor. In my opinion such a suppo- 
sition runs counter to the established facts of the case and it is not possible for the 
Court to imagine that there was such a decree as is necessary for the application 
of Order 34, rule 5 read with Order 34, rule 15 or that the sale was in execution of 
such a decree. 

The appellant’s counsel placed considerable reliance on Ashutosh v. Behari Lal I, 
but that case only decided that if property is sold in contravention of Order 34, 
rule 14, Civil Procedure Code or more precisely in contravention of section 99 of 
the Transfer of Property Act which corresponded to Order 34, rule 14, the sale is 
not void but is only voidable at the instance of the mortgagor. The present appli- 
cation is not one for setting aside the sale or the ground that Order 34, rule 14 Bae 
been violated. Ashutosh v. Behari Lal is no authority for saying that such a sale 
would have the effect of rendering all the provisions of Order 34 applicable. 


In the circumstances therefore I do not see how the provisions of Order 34, rule 
5 can be availed of by the appellant. The second appeal therefore fails and is 
dismissed with costs. Leave refused. 

K.C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RAJAMANNAR, Officiating Chief Justice AND MR. JUSTICE 
RAJAGOPALAN. 


Subramanian and others .. Appellants* 
v. i 
Seetarama Aiyar .. Respondent. 

Civil Procedure Code (V of 1908), Order 39, rule 2—Applicability—Execution of compromise decree which 
had not been set aside~-If amounts to committing an injurp—Inherent jurisdiction of Court to grant injunction 
apart from provisions of Ordsr 39, 

Tt cannot be said that procecdings in execution of a compromise decree which had not been 


set aside would amount to committing an injury within the meaning of Order 39, rule 2, Civil 
Procedure Code. 


The Subordinate Courts and the High Court sitting as an appellate Court against the orders 
of the Subordinate Court have no inherent jurisdiction to issue an injunction apart from the pro- 
visions of Order 39, Civil Procedure Code. 

Appeals under clause 15 of the Letters Patent against the judgment and order 
of Horwill, J., dated 19th February, 1948, in A.A.O. Nos. 603 and 602 of 1947 
respectively preferred to the High Court of Madura, dated roth December, 1947, in 
I.A. No. 533 of 1947 in A.S. No. 136 of 1947 and I.A. No. 532 of 1947 in A.S. 
No. 134 of 1947 respectively (O.S. No. 15 of 1944, Subordinate Judge’s Court, 
Madura). 


M. Appa Rao for Appellants. 
V. Ramaswami Aiyar for Respondent. 


The Judgment of the Court was delivered by 


The Officiating Chief Fustice—These are appeals under the Letters Patent against 
the judgment of Horwill, J., dismissing two civil miscellaneous appeals, Nos. 602 
and 603 of 1947. The two civil miscellaneous appeals were filed against two orders 
of the learned District Judge of Madura dismissing two applications for the issue 
of an interim injunction restraining the respondent from executing the decree for 
ossession obtained by him in O.S. No. 15 of 1944 on the file of the Subordinate 
Judoc: Court of Madura pending two appeals before him. That suit, namely, 
O.S. No. 15 of 1944 was a suit for partition to which the husband of the appellant 
in L.P.A. No. 14 who was the managing member of the joint family at the time 
and the father of the minor appellants in L.P.A. No. 13, a coparcener of the 
family, were parties. The suit ended in a compromise decree. 
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The applications were: made under Order 39 of the Civil Procedure Code. 
Obviously, ‘Order 39, rule 1 has -no application to the facts of this case; nor 
was it contended before us that it had: any application. Before the learned 
District Judge, apparently rule 2 of Order 39 was also relied on, but he held it 
would not apply in terms. In the appeals to this Court, the learned Judge held 
that from a perusal of Order 39, rule 1 the case would not come within that 
rule. But ¢vidently it was not argued before him that Order 39, rule 2 would 
apply. Before us, it was contended that the case might be brought within Order 
39, rule 2. | Reliance was placed on the words, “ restraining the defendant from 
comimitting—-other injury of any kind.” No authority has been cited to us that 
proceedings in execution of a compromise decree which had not been set aside 
would amount to committing an injury. It was said that the decree was not binding 
on the appellants before us, because they were not parties. We are not impressed 
with this argument. We hold that the respondent.cannot be held to be committing 
any legal injury by executing the decree in O.S. No. 15 of 1944. 


It was then contended that even if Order 39, rules 1 and 2 did not apply 
there was inherent power in the Court to issue an injunction in a proper case. It 
is true that it has been ruled in some decisions that apart from the powers under 
Order 39, rules 1 and 2, Civil Procedure Code, the High Court has powers 
inherited from the Supreme Court which would enable it to issue an injunction in < 
circumstances not covered by Order 39 of the Civil Procedure Code. But 
surely that power cannot be invoked by the appellants in this case and all that we 
have to determine is the power of the lower Cou to grant an injunction. None 
of the decisions relied on by the learned counsel for the appellants in Singaravelu 
Mudaltar v. Balasubramania Mudaliar+, Periakaruppan Chettiar v. Ramaswami Chettiar? 
and Govindarajulu Naidu v. Imperial Bank of India, Vellore®, has any application to 
the facts of this case. In the first of the three cases, the learned Judge held that the 
facts would justify the issue of an injunction under Order 39, rule 2. In the 
other two cases, it was clearly laid down that the extraordinary jurisdiction possessed 
by the High Court is not possessed by any of the subordinate Court. We agree 
with the learned Judge that the lower Court and this Court sitting as an appellate 
Court against the orders of the lower Court have no inherent jurisdiction to issue 
an injunction apart from the provisions of Order 39, Civil Procedure Code. 


The appeals fail and are dismissed with costs. 
VS. | ` Appeals dismissed. 


) 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Justice 
_ RAJAMANNAR. 


K. Ranganatham Chetty .. Appellant* 
D. 
Koppulu Kanakaratnammah and others .. Respondents. 
Specific Relief Act (I of 1877), section 27-A—Agreemsnt to grant lease—Lessee never in possession o! 
occupation at all— -Suit to enforce specific performance—Inadmissibility of unregistered agreement. 


A suit upon an unregistered agreement for enforcing a right to specific performance of a 
contract to grant a lease of a premises for 26 months on a rental of Rs. 85 per month where the 
plaintiff had never been in occupation of the premises at all was dismissed. On appeal, 


Held, that'as the agreement was not registered it became inadmissible in evidence under the 
provisions of the Registration Act and section 27-A of the Specific Relief Act could not help the 
iva as he had neither been in possession nor done any act in furtherance of the agreement to 
ease. 
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On appeal from the judgment and decree of Clark, J., dated 7th November, 
1946 and passed in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in G.S. No. 287 of 1945. 


Srintoasaraghavan and C. Vasudevan for Appellant. 


R. Thirumalat Thathachan, M. K. Harihara Atyar and S. V. Subramaniam for 
Respondents. 


The Judgment of the Court was delivered by 


The Chief Justice-—The suit out of which this appeal arises was for specific 
performance of an agreement, dated the 12th August, 1943, to grant a lease of 
premises No. 1/90, Godown Street, Madras, for a period of 26 months at a monthly 
rental of Rs. 85. There was also a claim for damages which were alleged to amount 
to Rs. 10,000. The learned Judge dismissed the suit, and this is the plaintiff’s 
appeal against the learned Judge’s decision. 


It is necessary to refer to a few facts, although our task has been greatly lightened 
by Mr. Narasimha Aiyar, learned counsel for the appellant, who has quite pro- 
perly drawn our attention to the relevant provisions of law and has greatly 
shortened the time of disposal of this appeal. 


The first defendant is the owner of the premises. By exchange of letters between 
them, each dated the 12th August, 1943, the first defendant agreed to lease to the 
plaintiff the premises in suit for a period of 26 months as soon as the second 
defendant, who was then the ogpupier, vacated the premises and handed over the 
keys. ‘The plaintiff paid Rs. 500 as an advance towards the rent. A week later, 
the first defendant p rted to give the second defendant one month’s notice 
to terminate what was alleged to be a monthly tenancy of the premises. The reply, 
written on behalf of the second defendant to the notice to quit, asserted that the 
premises were occupied under a lease for three years, commencing in February, 
1942, and not expiring until February, 1945, about 18 months thence forward. In 
December, the first and second defendants apparently got together and made an 
agreement, the terms of which are set out in a letter, dated the 15th December, 
1943, written by the second defendant to the first defendant. That letter states 
that the second defendant was a tenant of the premises in suit for a period of eleven 
months at a rental of Rs. 80 monthly, terminating on the 15th November, 1944. 
There was a term that the second defendant should not sub-let the premises. About 
April, 1944, the second defendant sold his business to the third defendant and let 
him into occupation. A meeting took place, according to the correspondence, 
about that time, by which the rent of the premises pursuant to the agreement set 
out in the letter of the 15th December, 1943, was paid by the third defendant up to 
the termination of that agreement and was accepted by the first defendant. One 
matter requires reference ; these premises were subject to the Control Orders which 
were in force, and prevented any landlord recovering possession, save upon the 
terms set out in the Control Orders, which meant that as long as a tenant complied 
with the ordinary terms of his tenancy he could not be disturbed from occupation, 
however much the landlord might desire possession. 


It is in those circumstances that the plaintiff instituted the suit, out of which. 
this appeal arises, on the 14th December, 1945, and added the second and third 
defendants as parties, alleging, in effect, that all the defendants were conspiring 
together to prevent the plaintiff from obtaining possession. 


In dismissing the suit, the learned Judge gave several grounds, which in his 
opinion disentitled the plaintiff from succeeding. It is necessary only to refer to 
one of them, since Mr. Narasimha Aiyar has frankly conceded that if he is unable 
to disturb the learned Judge’s findings with regard to that matter, no purpose is 
served by an investigation and discussion upon the other aspects of the case, 
inasmuch as the appeal must fail. 


It arises in this way. The agreement under which the plaintiff seeks to enforce 
a right to specific performance is a contract for the grant of a lease for a period of 
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26 months, and the plaintiff has never been in occupation of the premises 
at all. Itis beyond doubt that that agreement requires registration pursuant to the 
provisions of the Registration Act. If, as in this case, the agreement is not registered, 
it is inadmissible in evidence and cannot be enforced. An exception to this in- 
admissibility in evidence is provided by section 27-A, Specific Relief Act, which 
enacts as follows: 

“ Subject to the provisions of this Chapter, where a contract to lease immoveable prop is 
made in writing signed by the parties thereto or on their behalf, either party may, notwithstanding 
that the contract, though required to be registered, has not been registered, sue the other for specific 
performance of the contract, if,— 

(b) where specific performance is claimed by the lessee, he has, in part performance of the 

contract, taken possession of the property, or, being already in ion, continues in possession 
in part performance of the contract, and has done some act in furtherance of the contract ” ; 
It is to be observed that an unregistered contract to lease property, which is required 
to be registered, can be admitted in evidence in very limited circumstances. So 
far as material, the potential lessee must be in occupation, either having taken 
occupation pursuant to the agreement or remained in occupation thereof, and, 
in addition, has done some act in furtherance of the agreement. Unless those 
circumstances exist, the agreement is one which cannot be admitted in evidence. 
Since those circumstances do not exist in the present case, it must follow that the 
agreement, which is the subject of the present suit, the one made between the 
parties on the 12th August, 1943, cannot be admitted, and it necessarily follows 
there cannot be, whatever other merits there may be, an order for specific per- 
formance in respect of it. It follows that the plaintiff cannot enforce his contract 
with the first defendant, is not entitled to an order for specific performance, 
and that the learned Judge’s decision in that respect is correct, and this appeal 
must fail. 


It was argued strenuously that, as ds costs, only one set should be awarded 
against the plaintiff. The learned trial Judge pointed out that it was essential 
and quite proper that the three parties should be separately represented, as their 
interests were not the same and, to some extent, they were in conflict. The three 
respondents, the first, second and third defendants in the suit have been brought 
here by the plaintiff. After giving every consideration to the arguments addressed 
on behalf of the plaintiff-appellant, it seems to me that, having brought the res- 
pondents here and having failed in the appeal, the only proper order is to direct 
that the appellant should respectively pay each of the respondent’s costs. 


Rajamannar, J. :—I agree entirely. 
K.C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Officiating Chief Justice AND MR. JUSTIOE 
RAJAGOPALAN. G 


A.B.M.S. Mohamed Ali Maracoir and others .. Appellants* 
0. 
P.S.N.S. Ambalavana Chettiar .. Respondent. 


Letters Patent (Madras), clause 15—JFudgment—Suit for recovery of damages for breach of contract—. l 
ag a ONr Of e Gales Of tks Hush Gout Brine ings to be submitted by the trial 
on the question of difference in the price of the goods on the date of receipt and the date of delivery— appealable. 
Inana against a decree of the City Civil Judge in a suit for recovery of damages for breach 
of contract, Eee dae of the High Court directed the trial Court to take fresh evidence that may 
be adduced by the parties on the issue as regards the difference in the price of the goods on the date 
of the receipt and the date of delivery and send up its findings on the evidence so recorded. In an 
appeal against that order under clause 15 of the Letters Patent, on a preliminary objection as to the 
maintainability of the appeal, 





* L. P. A. No. 62 of 1947. qth April, 1948. 
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+ 
Held, the order calling for a finding was not a “ judgment” within the meaning of clause 15 
of the Letters Patent and the appeal was incompetent. 


Punnayya.v. Parandamayya, (1926) 25 L.W. 95, followed. 


Appeal under clause 15 of the Letters Patent against the judgment of Chandra- 
sekhara Aiyar, J., dated 28th October, 1947, in C.C.C.A. No. 25 of 1946 preferred 
against the decree of the City Civil Court, Madras, in O.S. No. 478 of 1944. 


S. A. Ahmed Mesran for Appellants. 
G. Ramakrishna Iyer for T. Srinivasaraghavan for Respondent. 
The Judgment of the Court was delivered by 


The Officiating Chief Justice.—A preliminary objection is taken by Mr. G. Rama- 
krishna Aiyar on behalf of the respondent to the maintainability of this Letters 
Patent Appeal. In an appeal against a decree of the learned City Civil Judge in 
O.S. No. 478 of 1944, which was for recovery of damages for breach of contract 
Chandrasekhara Aiyar, J., directed the trial Court to take fresh evidence that 
may be adduced by the parties on issue 7 in*the case as regards the difference in the 

rice of the goods on the date of receipt and the date of delivery and send up its 
findings on the evidence so recorded. 


It was contended by Mr. Ahmed Meeran for the appellants that the appeal 
is competent because the learned Judge had decided that the plaintiff would be 
entitled to damages for breach of warranty and has only called for a finding to 
enable him to pass a decree and that that part of the learned Judge’s order which 
decided his lability was a judgment within clause 15 of the Letters Patent and an 
appeal was therefore competent. He even went to the length of contending that 
E e did not come up in appeal against the order at this stage he would be 
precluded hereafter from challenging the correctness of the learned Judge’s finding 


on liability. 


He relied upon the observations in Tuljaram Row v. Alagappa Chettiar!, the 
leading judgment of a Full Bench of this Court on the meaning of “ judgment ” 
in clause 15 of the Letters Patent. At page 14, Krishnaswami Aiyar, J., said : 


“ But I do not think we shall be justified in confining the term ‘judgment’ to final di l of 
suits, appeals or original po or proceedings in execution. Preliminary or interlocutory judg- 
ments which ascertain mghts and direct further inquiries which determine liabilities though further 
directions are given for ascertaining the measure of those liabilities must be deemed to fall within 
clause 15.” 


These observations which are general in nature have, in our opinion, reference 
only to cases where there are decrees of the nature of preliminary decrees for accounts 
in a suit for dissolution of imba in a suit for partition or a preliminary 
decree for sale in a mortgage suit. e observations of White, C.J., at page 7 
also relied upon by the learned advocate for the appellants bring out the implication 
of the rule laid down by the learned Judges in that case: . 

“ The test seems to me to be not what is the form of the adjudication but what is its effect in 
the suit or proceeding in which it is made. If its effect, whatever its form may be, and whatever 
may be the nature of the ea eee on which it is made, is to put an end to the suit or proceeding 
so as the Court belore which the suit or proceeding is pending is concerned, or if its effect, if it 
is not complied with, is to put an end to the suit or proceeding, I think the adjudication is a judgment 
within the meaning of the clause. An adjudication on an application which is nothing more than 
a step towards obtaining a final adjudication in the suit is not, in my opinion, a judgment within 
the meaning of the Letters Patent.” 


Applying this test, we have no hesitation in holding that the order of Chandra- 
me Se Aiyar, J., calling for a finding on issue 7 is not a judgment within the mean- 
ing of clause 15 of the Letters Patent. 





1. (1910) 21 M.LJ. 1: LLR. 35 Mad. 1 (F.B.). 
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Two decisions of the Judicial Committee in Rahimbhoy Habibbhoy v. C. A. Turner? 
and Satyid Muzhar Hossein v. Mussamat Bodha Bibi? were relied upon by the learned 
advocate for the appellant. They deal with the construction of the word “final ” 
which occurred in section 595 of the Civil Procedure Code then in force. In both 
the cases, the High Court had refused leave to appeal to Her Majesty in Council on 
the ground that a decree made by the High Court was not final within the meaning 
of that word in section 595 of the Civil Procedure Code and therefore a certificate 
should be refused under section 601 of the Code. Their Lordships granted special 
leave. Neither case has any application to the facts of the present case. They 
were not cases in which an a ae was kept pending and a finding had been called 
for on any particular issue, old or new. The decision in Kannayalal Bhoya v. Balaram 
Par 0552 was also relied upon. ‘The facts there were as follows: In a suit 
under Order VI-A of the Original Side Rules the defendant was directed to find 
security for the amount claimed. The result of not complying with that order 
was that the defendant would not be permitted to defend and a decree would 
follow, according to the terms of Order VI-A of the Original Side Rules. The 
defendant made a deposit. Then on the application of the defendant certain 
issues were set down for trial, one of them being whether the suit document was 
a negotiable instrument. That issue was tried as a preliminary issue and a decision 
was given thereon, the learned Judge holding that it was not a negotiable instrument. 
He thereupon ordered the security deposited to be repaid ‘to the defendant and 
directed that the action should proceed as an ordinary suit. Against that order 
an appeal’ was held to be competent. The decision in that case cannot be of 
much assistance to the appellants in the present case, because in that case there 
was a final order directing the security to be repaid and that was certainly a final 
adjudication on the particular point which, in one sense, did not have reference 
to the other issues in the case. If that decision, however, was meant to lay down 
that the finding of the learned trial Judge on one of several issues in the case which 
did not put an end to the suit was a judgment subject to appeal under clause 15 
of the Letters Patent, we respectfully express our dissent therefrom, as was done 
by a Division Bench of this Court, in Punnayya v. Parandamayya*. In our opinion, 
the present case is covered by the decision in the last mentioned case in Punnayya 
v. Parandamayya*, where Devadoss and Sundaram Chetty, JJ., ruled that an order 
passed by a single Judge of the High Court calling for a finding from the lower 
Court on an issue, whether newly framed or not, was not a judgment under clause 15 
of the Letters Patent and no appeal therefore lay. With respect, we follow this 
decision. The learned advocate for the appellants tried to distinguish this decision, 
but not successfully. l : 


No authority was cited for the appellants to support the contention that if 
an order like the present is not challenged at once by way of Letters Patent appeal, 
the party aggrieved would be for ever precluded from challenging its correctness. 
Indeed, we did not expect any decision to have held that way. We consider that 
the appellants in this case, if they happen to be opave by the final judgment 
of the learned Judge, disposing of the City Civil Court Appeal, can certainly 
challenge the correctness of the several findings contained in the judgment of the 
learned Judge now under appeal. 


We uphold the preliminary objection and dismiss the appeal with costs. 
V.S. Appeal dismissed. 


— 





1. (1890) L.R. 18 LA. 6: LLR. 15 Bom. TLR. 17 All. 112 (P.O). 
155 (P.C.). 3. ee 43 J. 480. . 
2. (1894) 5 M.L.J. 20: L.R. 22 LAr: 4. (1926) 25 L.W. gs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justiog GovINDARAJACHARI. 
The Official Trustee of Madras as Receiver in O.S. No. 147 


of 1947, High Court, Madras .. Petsioner* 
v. 
S. V. L. L. Sethu Chettiar and others .. kespondents. 


Provmotal Insowenoy Aot (Y of 1920), sectton 75—Morigage as an aot of insolvgnoy 
—Mortgagee not wmpleaded—Adjudwation—Setling aside with direcitons for morigagee 
being impleaded—Order of adjudication and declaration that the mortgage was void—HMort- 
gagee and his represeniatwes if persons aggrieved—Appeal by them against order of adjudi- 
caulion—M amtatnabutty. 

An insolvency petition was filed by a creditor for the adjudication of two brothers on 
the ground that they committed an act of insolvency in executing a mortgage of their pro- 
perties. Though the mortgagee was not impleaded, the adjudication was ordered and the 
Official Receiver in whom the properties vested applied to the Oourt for setting aside the 
mortgage. The application was dismissed, but on appeal it was remanded for further imquiry, 
giving the mortgagee an opportunity to appeal agamst the adjudication. Meanwhile, the 
mortgagee’s interest passed into 'the hands of the Official Trustee and he filed an appeal 
against the order of adjudication of the mortgagors, which was allowed and the insolvency 
Petition was also remanded for disposal after allowing the Official Trusiee as the Tepresen- 
tative of the mortgagee to add himself as a respondent in the insolvency petition. Both the 
insolvency petition and fhe application for setting aside the mortgage were enquired into and 
the order of the adjudication was maintained and the mortgage was declared to be void. 
The order of adjudication, alone was appealed against but it was held that no appeal was 
mamtainable as the mortgagee was nelther a creditor nor a person aggrieved withm the 
meaning of section 75 of the Provincial Insolvency Act. In revision, 

Held, (+) that the mortgagee was a person aggrieved within the meaning of section 75 
of the Act and that the Official Trustee repreYenting him had sufficient locus stands to main- 
tain the appeal. 

(+) The fact that no appeal was filed against the order ‘setting aside the mortgage 
would not preclude the filing of an appeal against the order of adjudication. 

Petition under section 75, clause (2) of Act V of 1920, praying that the 
High Court will be pleased to revise the order of the District Court, North Arcot 
at Vellore, dated 24th December, 1945, in C.M.A. No. 50 of 1945, preferred 
against the order of the Court of the Subordinate Judge, Vellore, in I.P. 
No. 11 of 1935. 

E. R. Krishnan for Petitioner. 

K. V. Ramachandra Asyar, 8. Vaidyanathan and S. Ramachandra Atyar 
for Respondents. 

The Court delivered the following 

JUDGMENT.—Under section 9 of the Provincial Insolvency Act a creditor 
filed I.P. No. 11 of 1938 in the Court of the Subordinate Judge of Vellore to 
adjudge two brothers, Govindaraju Nadar and Duraiswami Nadar, as insolvents, 
naming as the act of insolvency a mortgage given by them to Nawab Abdul Hakim 
on 27th December, 1934. The mortgagee, however, was not impleaded. The in- 
solvency petition passed through several vicissitudes but finally an order of 
adjudication was made in 1938. The Official Receiver of North Areot in whom 
were vested the estates of the insolvents filed I.A. No. 1168 of 1942 under 
sections 53 and 54 of the Act for setting aside the mortgage. After enquiry 
the application was dismissed and the Official Receiver appealed from that order 
to the District Court of North Arcot in C.M.A. No. 40 of 1948. 

Meanwhile Nawab Abdul Hakim died in January, 1938. In a suit for parti- 
tion on the file of this Court, C.S. No. 36 of 1938, the mortgage was allotted to 
Abdul Salam, a lunatic son of Nawab Abdul Hakim, Abdul Salam being repre- 
sented in that suit and in fact in all subsequent proceedings by the Official 
Trustee of Madras, who was appointed manager under the Indian Lunacy Act. 
———$— a a an 


*O.R.P. No. 414 of 1946. 9th April, 1948. 
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By the time C.M.A. No. 40 of 1948 came on for hearing the decision of 
the Privy ‘Council in Mohamed Siddique Yousuf v. Official Assignee, 
Calcuttal, had been reported. Relying on that decision it was argued on behalf 
of the Official Receiver that since the mortgage had been found to be an act of 
insolvency in the order of adjudication as a transfer made with intent to prefer 
a creditor. the order of adjudication was conclusive and that the appeal had 
eonsequently to be allowed and the mortgage set aside. As the mortgagee was 
not a party to the insolvency petition the learned District Judge remanded I.A. 
No. 1163 of 1942 for further enquiry giving the mortgagee one month’s time to 
prefer an appeal from the order in I.P. No. 11 of 1935 and certain other couse- 
quential directions. The Official Trustee accordingly filed C.M.A. No. 94 of 
1943 in the District Court of North Arcot against the order of adjudication in 
LP. No. 11 of 1935. Tn that appeal the learned District Judge set aside the 
order of adjudication and remanded the insolvency petition for disposal after 
allowing the Official Trustee as representative of the mortgagee to add himself 
as the third. respondent in the insolvency petition. He allowed the parties to 
adduce further oral and documentary evidence. In pursuance of that order the 
Offcial Trustee got himself impleaded as the third respondent in I.P. No. 11 
of 1935 by order, dated 3rd February, 1944. 


I.P. No. 11 of 1935 and I.A. No. 1163 of 1942 were thereafter enquired 
into by the learned Subordinate Judge of Vellore who maintained the order of 
adjudication and declared the mortgage to be a void and fraudulent preference. 
There was no appeal against T.A No. 1163 of 1942, but the order of ad- 
judication was appealed against by the Official Trustee ‘in C.M.A. No. 50 of 
1945 on the file of the District Court of North Arcot. Objection was taken to 
the maintainability of the appeal on the ground that the mortgagee was neither 
a creditor nor a person aggrieved within the meaning of section 75 of the Pro- 
vincial Insolvency Act. The objection was upheld and the appeal was dismiss- 
ed. The present civil revision petition is against that order of dismissal. It 
was filed by the Official Trustee of Madras as representing the estate of the mna- 
tic. During the pendency of the civil revision petition the lunatic died and in 
C.S. No. 147 of 1947 on the file of this Court filed for partition of his estate 
among his heirs the Official Trustee was appointed receiver inter alia for con- 
tinuing the civil revision petition. An order was made on the 15th September, 
1947, bringing on record in the place of the original petitioner the Official Trustee 
in his capacity as receiver in C.S. No. 147 of 1947. Tt is said that notice of the 
civil miscellaneous petition on which this order was made was not given to the 
creditors-respondents in the civil revision petition. 


The principal point which now arises is whether the Official Trustee of Madras 
had locus standi to file an appeal against the order of adjudication. 


Before dealing with that, however, two subsidiary points may first be dealt 
with. Relying on Harihar Mukherjee v. Harendranath Mukherjee*, it was 
contended by Mr. S. Ramachandra Aivar, the learned Advocate for one of the 
ereditors-respondents, that the order of 15th September, 1947, bringing on re- 
cord the Official Trustee of Madras in his capacity as receiver in C.S. No. 147 of 
1947 in the place of the deceased lunatic whose estate was being previously re- 
presented by the Official Trustee as manager was invalid. Harthar Mukherjee 
v. Harendranath Mukherjee?, only decided that a receiver is not a person who 
‘Colaims to be entitled to the effects"of the deceased person” within the meaning 
of section 4 of the Succession Certificate Act (VIT of 1889) and that a receiver 
appointed by Court is competent to take possession of the securities and moneys 
belonging ‘to an intestate without producing a succession certificate. It cannot 
be and ‘has not been denied that the heirs of the deceased lunatic could come on 


a A ND SSN OC SO EER 
1, (1948) 2 M.L.J. 160: L.R. 70 I.A. 2, (1910) I.U.R, 37 Oal. 754. 
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record in the civil revision petition and continue it. I do not see why a receiver 
who represents the interests of those heirs and who has been authorised as re- 
ceiver to institute and continue all suits and proceedings which they could them- 
selves institute or continue cannot come on record in the civil revision petition. 


The objection that the appeal to the lower appellate Court is not maintain- 
able since no appeal had heen filed against the order in I.A. No. 1163 of 1942 
must also be overruled as the effect of setting aside the order of adjudication, 
if it should be set aside in C.M.A. No. 50 of 1945 would be to bring the ingol- 
vency proceedings to an end and thereby render ineffective the order made in 
I.A. No. 1163 of 1942. It is not suggested that the lower anpellate -Court is 
precluded by anv doctrine of res judicata from deciding C.M.A. No. 50 of 
1945 bv reason of the fact that no appeal had been filed against the order in T.A, 
No. 1168 of 1942. 


Reverting to the main question, Mr. Krishnan, the learned advocate for 
the Official Trustee, petitioner in the above civil revision petition, did not chal- 
lenge the findine of the learned District Judge that his client, whom I shall 
hereafter describe as the mortgagee, is not entitled to maintain the appeal as 
“fa creditor”. The learned District Judge held that having regard to the defi- 
nition_of ‘‘creditor’’ and ‘‘secured creditor” in the Act and having regard also 
to the fact that the petitioner has not put forward any claim or contention 
common to himself and the other creditors of the insolvent he is not entitled, to 
avail himself of the provision in section 75 of the Act enabling a creditor to 
fle an appeal. Mr. Krishnan contended himself by saying that his client is a 
person aggrieved by the order of adjudication. 


The locus classicus so far as thig question is concerned is the judement of 
James, L.J., in In re Sidebotham!. In a well-known passage in that judement. 
the Lord Justice defined who is and who is not a person aggrieved within the 
meaning of the Bankruptcy Act, 1869 (32-33 Viet.. Ch. 71): and that definition 
has been applied in all subsequent decisions in England and in India as govern- 
- ing the connotation of that expression wherever it may occur. 


In illustration of the definition, he then went on to refer to Ex parte Hllis*, 
wherein it was held, 

“‘that where an adjudication of bankruptcy had been made, founded upon the execution 
of a bill of sale, as an act of bankruptcy, the holder of the bill of sale was a ‘person ag- 
grieved’ by the adjudication, and was entitled to appeal from it because it affected his 
property.” 

In Ex parte Ellis?, the argument of the counsel who maintained that the 
holder of the bill of sale was not entitled to appeal from the adjudication was 
that his right to enforce his bill of sale was not affected by the fact that it had 
been treated by the Court of bankruptcy as an act of bankruptey and that if 
the trustee attempted to set it aside he would have an opportunity of trying the 
question. In dealing with this argument J ames, L.J., with whom Baggallay 
and Bramwell, L.Js. concurred, held that he had no doubt that the appellant 
was entitled to appeal and that though he may not be bound by the order of 
adjudication, still it may so embarrass him that he may properly be said to be 
aggrieved by it. 

The matter was taken a step further by the Court of Appeal in Hx parte 
Official Receiver: In re Reed Bowen & Co., where Lord Esher Master of the 
camer aa aa a aS Re EE AN KANA 


L (1879) 14 Ob.D. 458, 8. (1887) 19 Q.B.D. 174. 
2, (1876) 2 Oh,D. 797, r 
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Rolls set out the definition from Ex parte Sidebotham! already quoted and point- 
ed out that it is not an exhaustive definition but is an affirmative definition of a 
person who may appeal and at all events it includes a person who has asked for 
a decision for which he had a right to ask and has been wrongfully refused. Lord 
Esher then quoted from the judgment of Bramwell, L.J., in In re Sidebotham!, 
that “‘the general rule is that an appeal must be by the party’’ (that means one 
of the parties to the dispute which is brought before the Court for its decision) 
““who has endeavoured to maintain the contrary of that which has taken place’’. 
This, in Lord Esher’s opinion, was to the same effect as part of the definition 
of James, L.J. Lord Esher then gave in his own words the effect of the judg- 
ments of James, L.J. and Bramwell, L.J. 

‘(It means’’, he said, ‘‘that where there are two parties to the application—the one 
applying, the other asking that the application may be refused—one of them has endeavour- 
ed to maintain the contrary of that which has taken place, and according to this definition he 
is a party against whom a decision has been given, and according to both definitions, he has 
2 right io appeal on the ground that he is legally ‘‘a person aggrieved’? by the decision, 
being in the same position as a party to a litigation.’ 

In a still later judgment of the Court of Appeal; In re Lamb: Ex parte The 
Board of Trade*, Lord Esher interpreted the decision in Ex parte Official Re- 
cewer: In re Reed Bowen & Co., in the following passage which may usefully 
be quoted, | 

‘Any person who makes an application to a Court for a decision, or any person who is 
brought before a Court to submit to a decision, is, if the decision goes against him, thereby ‘a 
person aggrieved’ by that decision. ’’ i 

This last definition was quoted with approval by Mookerjee, J., in Ketokey 
Churan Banerjee v. Sreemutty Sarat Kumari Dabeet, the facts of which how- 
ever are somewhat obscure. The last case cited by Mr. Krishnan was that 
in Banaker Basappa v. Hansaji Gulabchand Firmë, in which Wadsworth, J., held 
that an alienee whose alienation. was one of the transactions challenged in an in- 
solvency had a right to maintain an application for the setting aside of an ex 
parte order of adjudication. The learned Judge observed incidentally that 
the alienee might have a right appeal as the matter came under section 4 of the 
Provincial Insolvency Act. The decision does not directly bear on the question 
which now arises as the words of section 75 had not to be construed in it. 


On behalf of the respondents-creditors, Mr. S. Ramachandra Aiyar cited 
Hari Rao v. Oficial Assignee, Madras®, Alagappa Chettiar v. Vellachanu. Ser- 
vai’ and Venkataramanayya v. Bangarayya®. But these cases are clearly dis- 
tinguishable. Hari Rao v. Official Assignee, Madras®, only held that an insol- 
vent is not entitled to appeal as an ““aggrieved person” within section 8 (2) of 
the Presidency Towns Insolvency Act against an order of a Judge rejecting his 
opposition to a sale of his estate by the Official Assignee, the reason given being 
that the insolvent has no legal interest but has only a hope of an expectation. 
The mere fact that, if all the claims of the creditors who have proved, were set 
aside or discharged by payment he would have an interest in the surplus which 
might be left over, gave him no right to interfere with or embarrass the admini- 
stration of the estate. He had nothing more than a contingent chance. Venkata- 
ramanayya v. Bangarayya® was similar on its facts and applied the rule laid down 
in Hari Rao v. Official Assignee, Madras®, to a case which arose under the Pro- 
vincial Insolvency Act. In Alagappa Chettiar v. Vellachami Servat’, an alienee of 
an insolvent’s property was held not to be a ‘‘person aggrieved” by an order 
admitting proof in a creditor’s favour. It is difficult to see how the validity 
or otherwise of the alienation would depend on the acceptance or rejection of 


1. (1879) 14 Oh.D. 458. Mad. 1049. 

9, (1894) 3 Q.B.D. 805. 6. (1926) 50 M.L.J. 858: I.L.R. 49 
3. (1887) 19 Q.B.D. 174. Mad. 461. 

4. (1916) 20 C.W.N. 995. 7. A.I.B. 1928 Mad. 981. 

5. (1985) 71 M.L.J. 888: I.L.B. 59 8. (1934) 67 M.L.J. 942. 
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proof of one of the several debts of the insolvent and it is not therefore surprising 
that the alience was held to be very remotely affected, if affected at all, by the 
decision in favour of the creditor. 

The learned District Judge relied principdjly on the decision of the Full 
Bench in the Official Receiver, Guntur v. Gopalakrishniah!, which held that 
the ruling of the Privy Council in Mohamed Siddique Yousuf v. Oficial As- 
signee, Calcutta?, does not apply to an order of adjudication under the Provim- 
cial Insolvency Act. From this the learned District Judge concluded that the 
mortgagee would, in no way, be affected by the order of adjudication being 
maintained. 

In exactly similar circumstances, however, as already pointed out, the 
Court held in Ex parte Hllis® that the embarrassment which may result from 
the order of adjudication provides the alienee with a sufficient grievance and 
clothes ‘him with the necessary status to question the order of adjudication in an 
appeal. The principle of In re Lamb: Ex parte The Board of Trade* would also 
seem to apply as the mortgagee was brought before the Court to submit to the 
decision in the insolvency patition and he had as a party to that petition a right 
to ask that it may be refused and this is, according to Ex parte Official Recewer: 
` In re Reed Bowen & Co.’ sufficient to give him a right of appeal. 

Holding that the mortgagee had sufficient locus standi to maintain the ap- 
peal, I set aside the order of dismissal passed by the lower appellate Court and 
direct that the appeal should be restored to file and disposed of according to law. 

The mortgagee brought all this trouble on himself by not filing an appeal 
against the order in I.A. No. 1163 of 1942 and I therefore disallow his costs in 
the civil revision petition. The Official Trustee may however take his costs 
from out. of the estate. 


V.P.S. a Appeal allowed. 
IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice HAPPELL AND Mr. Justice PANOHAPAGESA SASTRI, 


Puvvada Venkata Subbayya .. Appellant* 
v. 
Attar Sheik Mastan .. Respondent. 


Contract Act (IX of 1872), section 65—Agreement to take todd shops ù 
one to be managed by another—Agreement for the taking of the Denis by ba akah 
was not a Kcensee—Legaliiy—Breach—Right to damages—Relief under section 65 Contract 
Act—Availability—Madras Abkari Aot (I of 1866), sections 15 and 55: 

In a suit by the plaintiff-appellant for the recovery of a sum of mon 

aB damages, the foundation for the claim for ae Ba the breach of Aak ai aa 
ing the buying of three toddy shops in the name of the defendanis but really bought for the 
plaintiff with the money advanced by him on condition that he should manage the shops and 
enjoy the profits from them. It was alleged that the plaintiff did manage the shops and take 
the profits for sometime but that thereafter the defendants refused to carry out their part of 
the agreement and ejecicd the plaintiff from the shops. He claimed the loss or damage 
suffered and asked for the return of the deposits made on the footing that they were made 
with money advanced by hım in pursuance of the agreement which had been broken by the 
defendants. On the question of the legality of such an agreement and the right of the 
plaintiff to recover the money paid to the defendants under the provisions of section 65 of 
the Contract Act, - 

Held, that the agreement relied on was in contravention of the Madras Abkari Act and 
was illegal. 

Held further, that section 65 of the Contract Act was inapplicable to the present case 
as the agreement was inherently illegal and opposed to public policy. The parties being in 
pari delioto, the Courts could not render any assistance in enforcing the contract. 





1. (1945) 1 M.L.J. 17. 8. (1876) 2 Oh.D. 797. 
2, (1943) 2 M.L.J. 160: L.R. 70 4. (1894) 2 Q.B. 805. ` 
I.A. 98 (P.O. 5. (1887) 19 Q.B.D. 174, 
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Appeal preferred under clause 15 of the Letters Patent against the judg- 
ment and decree of Shahabuddin, J., dated 25th October, 1946, in S.A. No. 
388 of 1945, preferred against the decree of the Court of the Subordinate Judge, 
Bapatla, in A.S. No. 183 of 1943 (O.S. No. 219 of 1988, District Munsif 
Court, Ongole). : 

Konda Kotayya for Appellant. 

M. S. Ramachandra Rao for Respondent. 

The Judgment of the Court was delivered by 


Happel, J.—The appellant filed the suit, from which this Letters Patent 
Appeal arises, for the recovery of a sum of Rs. 2,196-10-0 from the defendants. 
The first defendant has, however, throughout been the only contesting defendant. 
The learned Principal District Munsif of Ongole who tried the suit gave the 
appellant a decree for Rs. 1,227 and an appeal by the first defendant was dis- 
missed by the Subordinate Judge of Bapatla. The first defendant then filed an 
appeal in this Court which was allowed by Shahabuddin, J., on the ground that 
the agreement on which the respondent’s claim was based was unlawful and so 
void ab nitio. Shahabuddin, J., however, gave leave to the plaintiff in this 
suit, the present appellant, to appeal from his decision. 


It appears from a perusal of the plaint that the foundation of the suit 
claim is that three toddy shops bought in the name of the first defendant and 
four shops in the name of the second defendant in the Ongole Taluk for the 
year Ist October, 1937 to 30th September, 1988 were in fact bought for the 
plaintif with money advanced by him subject to an agreement with the defen- 
dants that the plaintiff should manage the shops and enjoy the profits from 
them. Thereafter, the plaint recites, the plaintiff did manage the shops and take 
the profits until March, 19388. When, however, the plaintiff called on the de- 
fendants to transfer the shops in his name, the first defendant refused to exe- 
cute a deed of transfer in respect of the three shops in his name and from the 
llth March, 1938, ejected the plaintiff from them. At the end of the 
plaint the: plaintif prayed for a decree directing the defendants to 
pay to the plaintif a sum of Rs. 2,196-10-0 as mentioned in the 
schedule filed with the plaint. The schedule when looked at causes some surprise. 
The body of the plaint would appear to be laying a foundation for a claim for 
damages for breach of the agreement based on the loss of profits from March 
1988 to the 'termination of the lease. The schedule, however, discloses no such 
claim. There are 11 items of claim. The first four are in respect of deposits 
made as security for payments of the monthly rent for the shops and the other 
major items, although by no means explaining themselves, appear to be claims 
for damages for ‘loss occasioned by the first defendant’s interference with the 
tree-tapping leases and for loss of profits due to the first defendant’s occu- 
pation of the shops from llth March 1938 to 3lst March 1938. The precise 
legal basis for these claims is by no means clear. But the plaintiff seems to 
have limited his claim to loss or damage suffered only upto 3lst March, 1938, 
because he paid the cist for the shops up to the end of March, and not there- 
after; and he appears to have asked for the return of deposits on the footing 
that they were made with money advanced by him in pursuance of an agreement 
which had been broken by the first defendant. 


Both the lower Courts were of opinion that the agreement between the ap- 
pellant and the defendants was not illegal, but except for the amounts deposited 
and certain’ admitted amounts they negatived the balance of the claim on the 
ground that the evidence was insufficient to assess the extent of the damage. In 
our opinion, apart from the question whether the arrangement was or was not 
illegal and so unenforceable, it may seriously be doubted on the facts whether 
a decree should have been given for any part of the claim. The suit was filed 
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in July, 1938 and it is difficult to see how on that date the appellant was entitled 
in any event to recover the deposits made by him in the first defendant’s name 
when the first defendant himself could not have been repaid the deposits until 
the lease of the shops expired, wz., on the Ist October, 1938. But, however, that 
may be, we can have no doubt that the view taken by Shahabuddin, J., that the 
agreement between the appellant and the defendants was illegal and not enforce- 
able so that the appellant was not entitled to recover anything from the defen- 
dants is correct. 

In the plaint it is made perfectly clear that the allegation was that the sale 
ol the shops was to the first and second defendants benami for the plaintiff-appel- 
lant according to an arrangement previously entered into between them. It has 
been argued by learned counsel for the appellant that there was nothing illegal 
in the agreement between the parties that the shops should be transferred by 
the first defendant to the appellant as, according to the rules made under the 
Act, the transfer could be made with the permission of the Collector; and, im 
the present case, the permission of „the Collector was sought and only refused 
for the reason that the first defendant himself was unwilling to agree that the 
transfer should be made. The suit, however, was not based on an agreement 
that the defendants should transfer the shops to the plaintiff when called upon 
to do so. It was based on the allegation that the sale of the shops to the de- 
fendants was benams for the plaintiff. The question of the transfer of the shops 
was merely consequential on the benami character of the sale of the shops, and 
the point at issue is not whether an agreement to transfer the shops is illegal but 
whether an agreement that the shops should be bought by the defendants benams 
for the plaintiff is illegal. 

Learned counsel for the appellant argues that an agreement to buy the 
shops in the name of one person for another is not in contravention of the 
Abkari Act and that, in any case, even if the agreement is in contravention of 
the Act, and so void, he is entitled to recover the money used by the defendants 
for their benefit under section 65 of the Contract Act. With regard to the first 
part of the arguments we can have no doubt that the arrangement for the 
purchase of the shops in the names of the first and second defendants benams 
for the appellant was in contravention of the Abkari Act. Learned counsel has 
referred us to cases of an agreement among partners for the purchase of shops 
m the name of one of them, and contends that it has been held that an agree- 
ment of this kind prior to the sale is not illegal. We do not think that these 
eases are on all fours with a benami transaction like the present case. Moreover, 
Horwill, J., has dissented from the view that a prior agreement among partners 
for a shop to be bought in the name of one of them is legal (Chennayya v. Jantk- 
ammat) and his view seems to be supported by the decision of a Bench of this 
Court in Italia v. Cowasjee?. As was pointed out in the case of Nalam Padma- 
nabham v. Sat Badrinatt Sarda®, where the question related to a licence for 
the sale of opium, a licence is a personal privilege. The licensee must be known 
to and approved by the licensing authority, and it is manifest that a licence 
cannot be held by one person to whom it is granted for another who is unknown 
to the licensing authority. Section 15 of the Madras Abkari Act provides that 
“mo liquor or intoxicating drug shall be sold without a licence from the Collee- 
tor’’, and section 55 provides the penalty for any person who sells liquor or any 
intoxicating drug in contravention of the Act. It is clear that the agreement 
relied on by the appellant that he should manage the shops in respect of which 
the defendants held the licence was in contravention of the Act, and that by 
himself managing the shops which he admits in the plaint that he did, he ren- 
dered himself lable under section 55 of the Act. The agreement, in short, 
was illegal. 





1 M.L.J. 484. 8. (1911) 81 M.L.J. 425: I.L.R. 35 
2. (1944) 1 M.L.J. 97. Mad. 583. 
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The second part of the argument that the appellant is entitled in any case 
to recover the money paid to the defendants under the provisions of section 55 
of the Contract Act was not put forward either in the trial Court or in the first 
or second appellate Courts. We are clear in any case that this argument cannot 
be accepted. The argument in effect is that, notwithstanding the fact that the 
agreement is void for any of the reasons stated in section 23 of the Contract Act; 
any party to the agreement is bound to restore any advantage which he has 
received under it, or to make compensation for it. No doubt it has been held 
that section 65 of the Contract Act may apply even though an agreement is void 
ab mbo and even when it is unenforceable for want of fulfilment of a statutory 
requirement. In Thangammal Ayyar v. Krishnan! for instance it was held 
that a pleader eould recover fees from his client under section 65 of the Contract 
Act on the basis of ‘‘quantum meruit’’ although the requirements of section 28 
of the Legal Practitioners Act had not been complied with. But this was a 
ease of the kind referred to by Abdur Rahman, J., in Madura Municipality v. 
Alagirisam#® where agreements are held to be unenforceable on account of a 
failure to comply with certain forms or for want of giving expression to them 
in the manner prescribed by law. The present is in the other category of 
eases referred to by Abdur Rahman, J., which being inherently illegal and 
opposed to public policy the parties being in pari delicto the Courts can render 
no assistance in enforcing them. In our opinion, therefore, the decision of 
Shahabuddin, J., is correct; and, in that view, the appeal is dismissed with costs. 


K.C. é Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. Ragamannar, Officiating Chief Justice AND MR. JUSTIOE 
RAJAGOPALAN. 


Chelamcherla Venkateswara Rao .. Appellant® 


Owtl Procedure Code (V of 1908), Order 44, rule 1—Leave to appeal in forma pauperis 
—If can be restricted to a part of the subject-matter of the appeal. 

Leave to appeal in forma pauperis cannot be restricted to a part of the subject-matter 
of the appeal. The decree sought to be appealed from cannot be severed, and the Court 
cannot treat the decree so far as a part of the subject-matter is concerned as notionally a 
Separate decree in respect of which alone an order may be made. 

Appeal under clause 15 of the Letters Patent against the Order of the 
Hon'ble Mr. Justice Govinda Menon dated 5th January, 1948 and made in 
C.M.P. No. 6700 of 1947 presented to the High Court under Order XLIV of 
Act V of 1908, for leave to appeal in forma pauperis against the decree of the 
Court of the Subordinate Judge of Bapatla in O.S. No. 24 of 1946. 


G. Venkatarama Sastri for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for ihe Crown. 
The Judgment of the Court was delivered by 


The Officiating Chief Justice.—This is an appeal against the order of Govinda 
Menon, J., granting to the appellant leave to appeal in forma pauperis against 
the decree and judgment in O.S. No. 24 of 1946 on the file of the Subordinate 
Judge’s Court of Bapatla as regards items 4 and 5 of the plaint Schedule and 
dismissing the application as regards the other items. It is contended that the 
fact that the learned Judge was satisfied that the decision of the lower Court 
was contrary to law or otherwise erroneous or unjust as regards some of the 
items necessarily implies that the decree as such is contrary to law, or otherwise 


1. (1929) 57 M.L.J. 756: I.L.R. 2. I.L.R. (1939) Mad. 928. 
53 Mad. 809. ; ar ar 
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erroneous or unjust. Even if there is an error as regards a part of the subject- 
matter, the decree as passed must be deemed to be erroneous. The ruling of the 
Full Bench of this Court in Eswariah v. Rameswarayya! was relied on as sup-, 
plying an apposite analogy. It was held in that case that under the terms of 
Order 41, rules 11 and 12 of the Code of Civil Procedure, this Court cannot 
direct a second appeal to be admitted in part only. The ratio decidends of that 
decision was there was nothing in Order 41, rule 11 which permitted of severance 
of the decree. The appeal had to be either dismissed or admitted as a whole. 


The language of the proviso to rule 1 of Order 44, Civil Procedure 
Code, in our view, supports the contention that leave to appeal in forma pauperis 
cannot be restricted to a part of the subject-matter of the appeal. The decree 
appealed from cannot be severed, and the Court cannot treat the decree so far 
as a part of the subject-matter is concerned as notionally a separate decree in 
respect'of which alone an order may be made under that rule. Following the 
principle of the ruling in Eswariah v. Rameswaryya! we hold that the learned 
Judge erred in confining the leave to items 4 and 5 only. The application for 

leave to appeal in forma pauperis is granted in its ent rely... 


V.S. i Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice HORWILL AND MR. JUSTIOE GOVINDARAJAOHARI. 


D. Gnanambal and another .. Appellants* 
v, 
Sreemathi Meenambal Sundaram and others .. Hespondents. 


Madras High Court Original Sidg Rules, Order 48, rule (1) (e) (£) & (g)—Application 
by legatee to direct exeoutrtz to seli properiy—Marniamability . 


A will in dealing with a house after providing for several contingencies in regard to 
its Management and enjoyment provided that ‘‘if the joint ownership and enjoyment became 
at any time impossible, I direct my executor or executors during the said time shall cause 
the said house to be sold away’’ and the profits distributed among the Specified legatees. 
On an application by one of the legatees by an originating summons under rule 1 of Order 45 
of the Original Side Rules to direct the executrix to sell the said house, on an objection as to 
the maintainability of such an application, ; 

Held, that the clause empowering the executrix to sell the property was a clause which 
cut across the preceding sentences and the several contingencies contemplated therein and 
there was power in the executrix to sell and as the executrix had the power to sell, the tech- 
nical objection as to the maintainability of the orginating summon disappeared. Further, 
in view of Order 45, Rule (1) (e) and (f) there can be no objection to an application being 
made by a legatee for a direction that the executrix should sell the property. Even if thera 
was any question as to whether the executrix had the requisite power or not the determina- 
tion of this question would legitimately fall under clause (g) of rule 1 of O. 45 of the Original 
Side Rules. z 

On appeal from the judgment and decree of Chandrasekhara Aiyar, J., 
dated 26th August, 1947, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 72 of 1947. 


C. A. Md. Ibrahim and T S. Santhanam for Appellants. 


S. Suryaprakasam and N. Rajeswara Rad for ist Respondent, B. Jagannadha 
Das for 2nd Respondent and C. V. Dikshitulu for 3rd to roth Respondents. 


_ The Judgment of the Court was delivered by 
Govindarajachari, J.—This is an appeal against the judgment of Chandra- 
sekhara Aiyar, J., in an originating summons converted into a suit. f 


1. (1940) 1 M.L.J. 857 + I.L.R. (1940) Mad. 785 (F.B.). 
*0.8.A. No. 59 of 1947. 18th March, 1948. 
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One Dr. Doraiswami Pillai died on 26th January, 1930, after having executed 
a will dated 9th September, 1929. Probate was issued to Nagammal, the widow of 
the testator and the sole executrix under his will. It is unnecessary to set out 
the terms of the will in any detail. By paragraph 7 of the will the testator 
bequeathed the house described as ‘‘Meena Lodge’’, No. 3, Audiappa Mudali 
Street, Vepery, to his daughter Meenambal Ammal for a one-fourth share, the 
remaining three-fourths share being bequeathed to his sons Ramalingam, Gopa- 
laswami, Arunachalam and Rathnam and another daughter Gnanambal Ammal 
for their absolute use and benefit. Meenambal is the plaintiff in the suit. Nagam- 
mal is the first defendant while Gnanambal, Rathnam, Ramalingam and Gopala- 
Swami are respectively the 2nd, 3rd, 4th and 5th defendants. Arunachalam 
survived the testator but subsequently died and defendants 6 to 11 are his 
legal representatives. The first defendant supported the originating summons 
while the third defendant opposed it. 

The clause in the will bequeathing the house to Meenambal and to the 
testator’s other children is declaredly subject to the limitations specifically 
mentioned later in the will. These limitations were occasioned by two consi- 
derations. ;At the time of the execution of the will the daughter Meenamhal 
was unmarried and provision had, therefore, to be made for her education; 
, maintenance, etc. Provision had also to be made for the maintenance of the 
- testator’s ‘widow, Nagammal. In a desire to make this two-fold provision the 
testator gave directions in the subsequent sentences in paragraph 7 of the will 
, a8 to how the property was to be managed and enjoyed. Without setting out 
these provisions with any particularity it may be stated that there were four 
contingencies which the testator thought of. The first contemplated the period 
during which Meenambal may remain unmarried, Nagammal being alive. 
Another contingency was that Nagammal may die and Meenambal may still 
remain unmarried. A third possible situation was that Meenambal may get 
married during the lifetime of Nagammal while the fourth contingency would 
arise after the death of Nagammal and the marriage of Meenambal. 


It is common ground that Meenambal was married before the filing of the 
suit. It is also admitted on both sides that the state of things which existed at 
the time when the originating summons was filed, that is to say, the period after 
the marriage of Meenambal and during the lifetime of Nagammal, corresponds 
to the third of the contingencies mentioned above. The concerned clause of the 
will provided that after Meenambal’s marriage the house should be let by 
Nagammal and that the rents should be divided by giving Meenambal onc- 
fourth share and, distributing the remaining three-fourth share among the five 
other children and the widow. After giving these several directions for the 
management and enjoyment of ‘‘Meena Lodge’’ during the four stages or 
periods already enumerated the testator provided in a separate sub-paragraph 
of clause 7 for the sale of the house and distribution of the sale proceeds. 
This sub-paragraph may be set out in full: 

‘‘ Again if the joint ownership and enjoyment become at any time impossible I direct my 
executor or executors during the said time shall cause the said ‘Meena Lodge’ to be sold away 
for the highest price and the proceeds thereof shall be similarly distributed among my said 
children and that they shall thereafter become the absolute owners of their several shares 
above mentioned’?. 

The discussion before us principally centred round the construction of this 
provision. We may now state how the construction of this clause becomes 
material for the disposal of the appeal. 


The contention of Mr. Viswanatha Sastri the learned advocate for defen- 
dants 2 and 8 who have filed this appeal is that in an originating summons the 
learned Judge had no power to direct, as he has done, a sale of the house. It 
is argued that the learned Judge should have first decided whether the execu- 
trix Naganimal has power to sell under the clause which has been quoted and 
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that it is only if the executrix has such power that the Court may order a sale. 
In support of this argument Mr. Viswanatha Sastri relied on a decision in 
In re Robinson Pickard v. Wheater!, in which it was held by Pearson, J., that 
under rule 3 (f) of Order 55 of the Rules of the Supreme Court corresponding 
to Order 45, rule 1 (f) of the Original Side Rules of this Court the Court can 
approve of a sale only when the executors or trustees of a will or deed to which 
the originating summons relates could have made one themselves. Order 45, 
rule 1 of the O.S. Rules of this Court runs as follows: 


‘The executors or administrators of a deceased person, or any of them, and the trustees 
under any deed or instrument or any of them, and any person claiming to be interested in 
the relief sought as creditor, devisee, legatee heir, or legal representative or a cestui que 
trust under the trusts of any deed or instrument, or as claiming by assignment or otherwise, 
under any such creditor or other person as aforesaid, may take out, as of course, an origi- 
nating summons returnable before the Judge sitting in Chambers for such relief of the 
nature or kind following, as may by the summons be spectifled and the circumstances of the 
case may Tequire, (that is to say), the determination without an administration of the estate 


(e) Directing the executors, administrators, or trustees to do or abstain from doing, 
any particular act in their character as such executora, administrators or trustees; 


(f) The approval of any sale, purchase, compromise or other transaction and, 


(g) the determination of any question arising in the administration of the estate 
or trust.’’ . 


If the executrix has no power to sell it must be taken under the ruling in In re 
Robinson Pickard v. Wheater that it is not competent to the learned Judge to 
make the order now under appeal. 


The real question, therefore, is whether the will provided for a sale of the 
house by the executrix in the circumstances existing on the date of the suit. The 
learned Judge has not considered this aspect of the case and has not recorded 
his opinion. But we have had a full discussion as to the true interpretation of 
the relevant clause and notwithstanding some obscurity in its language we have 
come to the conclusion that there is power in the executrix to sell and that it 
is now exercisable. It will be noticed that after providing for several contin- 
gencies in the first sub-paragraph of paragraph 7 of the will the testator goes on 
in the 2nd sub-paragraph to provide that if the joint ownership and enjoyment 
becomes at any time impossible his executor or executors should cause the 
house to be sold. There is no reason why full effect should not be given to the 
words ‘‘at any time” and why this clause should be read only as applying to 
the last of the contingencies contemplated by the will, namely, the marriage of 
Meenambal and the death of Nagammal. The very fact that the testator 
directed his executrix to sell the house is some indication that the power is exer- 
cisable during her lifetime and is therefore not restricted to the fourth stage 
which, as a matter of fact, arises only after the death of the executrix. 
Mr. Viswanatha Sastri laid some emphasis upon the direction in the clatse that 
the proceeds of the sale shall be distributed among the children of the testator 
and argued that since the widow of the testator is not to participate in the dis- 
tribution there is an indication that the sale should take place at a time when 
the widow is no longer alive. This argument is answered by the provision at the 
very commencement of the will whereby the devisees of the house are the testa- 
tor’s children alone to the exclusion of the widow. It is quite probable there- 
fore that if the house came to be sold the testator intended that the sale proceeds 
should be distributed among the devisees alone and that his widow should have 
no share in them. The enjoyment of a portion of the rent of the house in cer- 
tain contingencies by his widow is no doubt provided for but that enjoyment can 
be had only when the house is not sold. Moreover the right of enjoyment 
reserved to the widow in those contingencies cannot be terminated without her 


—_—_ 
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concurrence : because the direction to sell is only to the executrix and it is only 
if the executrix is willing to sell the property and thereby extinguish her right 
of enjoyment, that the sale can take place. We have, therefore, no doubt that 
the clause empowering the executrix to sell the property is a clause which cuts 
across the preceding sentences and the several contingencies contemplated there- 
in. If the executrix has power to sell, the technical objection as to the maintaina- 
bility of the originating summons disappears. 


It is not now disputed that owing to the many and frequent quarrels between 
the executrix and the legatees which the learned Judge has described, jomt owner- 
ship and enjoyment of the house has become impossible. 


As has been pointed out by Mr. Jagannatha Das learned advocate for the 
executrix, Meenambal as a devisee under the will can, under clause (e) of rule 1 
of Order XLV of the O.S. Rules, ask for a direction to the executrix to do a 
particular act, namely, to sell the property. That in fact is what she asked for. 
It is not denied that the executrix can seek the approval of the Court to any 
contemplated sale which may be either by private treaty or by public auction so 
that if the executrix could have filed an application under Order XLV, rule 1 (f): 
there can be no objection to an application being made by a legatee for a diree- 
tion that the executrix should sell the property. 


The originating summons presumed a power in the executrix to sell the 
property in the circumstances existing at the time of its institution. This power 
no doubt is denied by defendants 2 and 3 but even if there is any question as to 
whether the executrix has the requisite power or not the determination of this 
question will legitimately fall under clause (g) of rule 1 of Order XLV of the 
O.S. Rules. 


Whichever way we may look at it, therefore, there is in our opinion no 
objection to the first prayer in the origmating summons. We are now confining 
ourselves merely to the direction which the learned Judge has given in regard 
to the sale of the property. It is unnecessary for us to say whether and how 
far the other prayers in the originating summons fall within the scope of an 
application made under Order XLV, rule 1. 


It has, further, been pointed out by Mr. J agannatha Das that the pro- 
ceeding is maintainable also under section 302 of the Indian Succession Act 
which provides that where Probate or Letters of Administration in respect of 
any estate has or have been granted under the Act the High Court may, on appli- 
cation made to it, give to the executor or administrator any general or special 
directions in regard to the estate or in regard to the administration thereof. 
This provision too would prima facte seem to be applicable, but it is unnecessary 
to rest our judgment on section 302 of the Indian Succession Act as in our 
opinidn the first prayer in the originating summons falls within the proper scope 
of an application under Order XLV, rule 1 of the O.S. Rules. 


The result is that the appeal fails and is dismissed with costs. 
VS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE GOVINDARAJAOHARI. 


Nadimpalli Chandrakantam and another .. Appellants” 
v. 
Velavartipati Chandramowliprasada Rao and others .. Respondents. 


Cwtl Procedure Code (V of 1908), Order 20, rule 12 and Limitation Act (IX of 1908), 
Aritele 181—Preliminary deoree of 1937 in parittion suit dtreoting determination of mesne 
profits due to plaintif on his application in etecutton—Appltcation under Order 20, rule 12 
in 1945—If barred. 

A preliminary decree in a partition suit passed on 23rd December, 1937, directed ‘‘that 
the mesne profits due to the plaintiff....... be determined on a separate petition by the 
plaintif in execution’’. The plaintiff filed an application under O. 20, rule 12, Civil 
Procedure Code, on 22nd February, 1945. On a question whether the application was bar- 
red by limitation, 

Held, that the proper way to deal with the decree would be to treat it as a decree 
declaring the plaintiff’s right to mesne profits coupled with the direction that the mesne 
profits might be subsequently ascertained in an application to be filed for that purpose and 
that the proper application could only be under 0. 20, rule 12, Civil Procedure Code. 
In considering the question of limitation the principles of Jaw that must be applied must 
be those governing an application under Order 20, Tule 12. Hence, it cannot be held that 
the application comes under Article 181 of the Limitation Act and that it must be filed 
within three years from the date of the passing of the preliminary- decree. 

Kemgam Swamy v. Subbamma, (1929) 57 M.L.J. 728: I.L.B. 53 Mad. 888 and 
Ramasubramanya Pattar v. Karimbul Pati, (1940) 1 M.L.J. 54: I.L.R. (1940) Mad. 
372 (F.B.), followed. 


. Appeal against the order of the Subordinate Judge’s Court, Guntur, dated 
2ist November, 1946, in A.S. No. 78 of 1946 (C.M.P. No. 697 of 1945 in O.S. 
No. 781 of 1938, District Munsif Court, Guntur). 


P. Satyanarayana Raju and M. B. Rama Sarma for Appellants. 
A. Kotayya for Respondents. 
The Court delivered the following 


JUDGMENT.—This is an appeal by defendants 1 and 3 in O.S. No. 731 of 
1933 on the file of the Court of the District Munsif of Guntur against an order 
of remand passed by the Subordinate J udge of Guntur in A.S. No. 73 of 1946. 
In O.S. No. 731 of 1933 which was a suit for partition, a preliminary decree was 
passed on 23rd December, 1937. The preliminary decree directed inter alia. 

“‘that the mesne profits due to the plaintiff on his share mentioned above be determined 
on a Separate petition by the plaintiff in execution.” 

The plaintiff filed C.M.P. No. 697 of 1945 out of which the present civil 
miscellaneous appeal arises on 22nd February, 1945. The application was 
filed under Order 20, rule 12 of the Civil Procedure Code. Defendants 1 and 
2 contended that the petition was barred by limitation. They also raised 
objections as to the period for which mesne profits could be allowed and as to 
the amount claimed. The District Munsif dismissed the petition as barred by 
limitation and did not therefore enquire into the quantum of mesne profits 
allowable to the plaintiff. Nor did he record any finding as to the period for 
which mesne profits could be granted. On appeal by the plaintiff the Subordi- 
nate Judge of Guntur held that the application was not barred by limitation 
and remanded it to the District Munsif for enquiry and disposal. 

The only point that arises in thig appeal is one of limitation. It has first 
been argued by Mr. Satyanarayana Razu, the learned advocate for defendants 
1 and 2 that since the application was made more than three years after the 
preliminary decree it is barred by limitation under Article 181 of the Limitation 
Se 


,  “"A.A.O. No. 10 of 1947, lst April, 1948, 
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Act. This point however is directly covered by a decision of the Full Bench 
in kamasubramania Pattar v. Karimbi Pati. It was there pointed out that 
there is no need for a plaintiff in a partition suit to apply for the passing 
of a final decree as regards mesne profits. All that he need do is to remind 
the Court that the question of mesne profits remains to be disposed of. Order 
20, rule 12, sub-rule (3) of the Civil Procedure Code as it stood when the Full 
Bench decision was given referred to an ‘‘application’’ by the decree-holder 
for an enquiry into mesne profits and the passing of a final decree in respect 
thereof. The Full Bench held that the word ‘‘application’’ in that sub-rule 
meant nothing more than a motion which is entirely free from the mischief 
of Article 181. In the light of the above decision sub-rule (3) has been subse- 
quently amended. In view of the decision of the Full Bench it is impossible to 
hold that an application for the ascertainment of mesne profits and for the 
passing of a final decree comes under Article 181 of the Indian Limitation Act 
and that it must be filed within three years from the date of the passing of 
the préliminary decree. ` 


The preliminary decree in the Full Bench case did not contain a direction 
like the one that is to be found in the preliminary decree in this case, namely, 
that the petition for ascertainment of mesne profits must be in execution. 
Relying on this direction the appellants’ learned advocate has argued that the 
application for ascertainment of mesne profits must be one in execution and 
if it is an application in execution it would be barred by limitation. In Lakshmi- 
ba v. Ravji? which is one of the cages relied on in support of the argument, it 
was held with reference to a decree which directed that the mesne profits should 
be ascertained at the time of execution that there was no want of jurisdiction in 
the Court when it made that decree and that the decree could not therefore bo 
treated as a nullity, the argument evidently being that since under the Civil 
Procedure Code of 1908, there can be no ascertainment of mesne profits in exe- 
cution, the decree itself must be regarded as one passed without jurisdiction. 
The learned Judges held that there was no absence of jurisdiction in the Court 
which passed the decree but that it was merely an erroneous or irregular exer- 
cise of jurisdiction. They, therefore, overruled the contention that there was 
no valid decree at all for mesne profits. The Bombay case was concerned with 
a petition for execution. Whether or not a petition is maintainable in the 
execution department was not however considered by the Bombay Judges. 
Arguing from that case Mr. Razu says that once the Court decides, though 
irregularly, that mesne profits should be ascertained in execution, the parties 
are bound by it and the ascertainment can take place only in an execution 
petition. This may no doubt seem logical and may be said to be involved 
in the Bombay decision though, as already stated, the only argument address- 
ed before the Bombay Bench was whether the decree was altogether a nullity 
or whether it could be relied upon by the plaintiff as a decree establishing 
his right to mesne profits. In Kemgam Swamy v. Subbanuma, the other case 
cited on the appellant’s behalf it was held by Venkatasubba Rao and Madhavan 
Nair, JJ., in regard to a decree similarly worded that it was not passed with- 
out jurisdiction and was, therefore, not void but was passed in irregular exer- 
cise of jurisdiction and could be given effect to. The decision in Lakshmibai 
v. kavjit was cited with approval. A further question also arose in Kem- 
gam Swamy v. Subbamma?. The application actually made was described as an 
execution petition. This was objected to and it was contended that an inter- 
locutory application should have been filed under Order 20, rule 12. The 
‘learned Judges accepted the argument that the proper procedure was to apply 





1. (1940)'1 M.L.J. 54: I.L.R. 1940 3. (1929) 67 M.L.J. 728: LL.B. 53 
Mad. 372 (F.B.). Mad. 838. 
2. (1928) 31 Bom.L.B. 400.: 
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under Order 20, rule 12, but they found no difficulty in treating the petition 
which had actually been filed as an application in the suit. They held it 
was merely a question of form. Venkatasubba Rao, J., incidentally pointed 
out that on the facts of the case before them there was no further point in- 
volved such as limitation. The learned Judges were evidently of the opinion 
that notwithstanding the direction in the decree that the mesne profits should 
be ascertained in execution, it is not permissible for the Courts which 
may have to deal with the subsequent proceedings to permit a departure from 
the normal procedure enjoined by the Code, namely, that of an application 
under Order 20, rule 12. That seems to me to be the ground on which the 
decision in Kemgam Swamy v. Subbamma* must be taken to have proceeded in 
so far as it laid down that even in the case of a decree like the one before me 
the application for the ascertainment of mesne profits must be one under Order 
20, rule 12, and not an execution petition. 


If the Bombay decision is to be followed to its logical end it would involve 
the conclusion firstly that the ascertainment of mesne profits must be in an 
execution petition and secondly that in regard to such a petition the period of 
limitation prescribed by Article 182 of the Limitation Act would apply. 


This logic, however, as I have already pointed out, was broken into by the 
decision in Kemgam Swamy v. Subbammat and once the position is reached that 
in spite of the direction in a decree of the kind I am called upon to deal with, 
the Court would and must insist on the proper procedure under Order 20, rule 
12 being followed, it seems to me that the next step cannot be avoided, namely, 
that im dealing with the question of limitation the principles of law that must 
be applied must be those governing an application under Order 20, rule 12. 
dn other words, the proper way of dealing with a decree which directs the ascer- 
tainment of mesne profits in execution is to treat it as a decree declaring the 
plaintiff’s rights to mesne profits coupled with a direction that the mesne pro- 
fits may subsequently be ascertained in an application to be filed 
for the purpose. In so far as the decree directs that the appl- 
cation must be one in execution, it is an unnecessary and incorrect 
addition and cannot be given effect to. Otherwise by an erroneous 
decree of the nature under discussion the Court would not only lay down a 
separate law of procedure for the parties which is entirely at variance with 
the law of the land but would also be curtailing the period within which an 
application can be made by a successful plaintif. For instance, the argu- 
ment on behalf of the appelant would in the present case, involve a curtail- 
ment of the period of limitation to three years from 1937 notwithstanding that 
according to the Full Bench decision in Ramasubramanya Pattar v. Karimbil 
Pati?, there is no period of limitation at. all. 


I cannot say that the position is quite logical. I am bound however to 
follow the decision in Kemgam Swamy v. Subbamma to the extent that it de- 
cided that the proper application can only be under Order 20, rule 12. Tt 
follows from this that the question of limitation must be viewed in this light on 
the footing that the application is one properly filed under Order 20, rule 
12. I notice that the Allahabad High Court in Narain Das v. Bhagavaii 
Prasad? held that a decree clothed in similarly defective language must be 
regarded as a decree passed in the manner contemplated by Order 20, rule 12. 


In the result I hold that the point as to limitation cannot be accepted. 
The appeal, therefore, fails and is dismissed with costs. 


1. (1929) 57 M.L.J. 728: I.L.B. 58 Mad. 872 (F.B.). 
Mad. 888. 8. A.I.R. 1934 All. 465. 
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No leave. 


I fae) amd oe ot it is highly regrettable that in 1937, after the 
present Ci rocedure Code had been in operation for 29 years, a d 
this kind should have been passed. nine 


V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr.. Jugrice GOVINDA MENON. 
Munia Servai 


| Us 
Thangaraya Onturiyar and others Respondents. 

Criminal | Procedure Code (V of 1898), section 145—Dispute between landlord and tenanis 
Be site pi a: rete and nature of possession—General evidence by tenanis as lo 

etr possession—General finding in favour o = i 
a cs a, f f the tenants—Details gwen in appendis to 

The property in dispute was under a morigage, and the equity of redemption in 
was purchased by O.P.W. 1 who claimed to have got bah man and acer aoli the 
property to B party and it was alleged that the possession which O.P.W. 1 had, also passed 
; 40 the B party. The 4 pariy consisted of 34 tenants who alleged that they have been culti- 
vating these properties and have been in actual possession for a long time even while the 
properties were with the mortgagce. Each one of them in his statement stated the parcel 
or parcels of land in his possession and the particular crops raised by him in each particu- 
lar year. The Magistrate adjudged that possession was with A party, and passed orders 
aceoidingly. The lower Court appended to its judgment a schedule mentioning the list of 
disputed lands, stating the survey number, classification, area and the rank of the A party 
member who 'is in possession of each plot. On a contention that the order was bad as there 
was no ene findings as to each of the members of the A party, 

Held, t in the circumstances, it could not be held that the Magistrate had not come 
to any definite decision as to the possession of the various plots by the various members of 
the A party when the whole matter was clearly stated as appendix to the judgment. As the 
members of the 4 party were in possession under one title and separate possession amongst 
them was a matter of arrangement, the order of the Magistrate upholding their possession 
would not be bad even though he had not considered the separate possession of each parti- 
cular member of the party. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the judgment of the Court of 
the Additional First Class Magistrate, Kumbakonam, datd 31st December, 1946, 
in M.C. No. 14 of 1946. 


T. R. Venkatarama Sastri and M. Srinwasagopaltan for Petitioner. 
A. V. Viswanatha Sastra for Respondents. ; 
The Phblie Prosecutor (V. L. Hthiraj) for the Crown. 

The Court made the following 


Orprr.—The petitioner seeks to revise the order of the Additional First 
Class Magistrate of Kumbakonam passed under section 145 of the Code of 
Criminal Procedure under the following circumstances. 


The property in dispute of an area of 66 acres and odd originally belonged 
to the Tanjore Palace estate. Subsequent to the decision of the Privy Council 
in the litigation which began with O.S. No. 3 of 1919 on the file of the District 
Court, Tanjore, various claimants got possession of portions of that estate. The 
subject-matter of this dispute as well as other properties were mortgaged by an 
executor off one of the claimants to a Yagappa Nadar and two others in 1932 for 


Peittioner® 
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“Or. Appeal No. 57 of 1947. ‘11th September, 1947. 
(Cr. R.P. No. 51 of 1947). i 
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a sum of Rs. 30,000. The entire mortgage right subsequently vested in Yag- 
appa Nadar and he thereby became the sole mortgagee. The equity of redemp- 
tion in these and other properties was purchased by C.P.W. 1 on 14th July 
1945, who discharged the mortgage in favour of Yagappa Nadar and claimed 
to have got possession of these lands. C.P.W. 1 sold away these and other 
lands to the present petitioner who was the B party before thé lower Court on 
2nd July, 1946, and it is alleged that the possession which C.P.W. 1 had also 
passed to the petitioner. Disputes regarding the possession between the A party 
and C.P.W. 1 had already started even before the sale by C.P.W. 1 as a re- 
sult of which on a report by the police the lower Court passed a preliminary 
order under section 145 (1) of the Code of Criminal Procedure on 3rd August, 
1946 and served the same on both the parties. The learned Additional First 
Class Magistrate, thereafter enquired into the question of possession very elabo- 
rately, considered the large body of oral and documentary evidence produced 
before him on behalf of both the A and the B parties, and finally he came to the 
conclusion that the B party, the petitioner, or his predecessors-in-title were never 
in possession. He adjudged that possession was with the A party and passed 
orders accordingly. 

The A, party consists of 34 tenants who allege that they have been cultiva- 
ting these properties and have been in actual possession for a long time even 
while the properties remained with the mortgagee. It is further contended that 
each of these 34 tenants was cultivating separate pieces of land, some of them 
a few acres, others less. 


Therefore the question for decision is whether the learned Magistrate has 
applied the right principle of law in coming to the conclusion he did and whether 
he was given proper legal findings to justify the conclusion arrived at by him. 

As stated already, the learned Magistrate has found that the petitioner or 
his predecessor-in-title including Yagappa Nadar were never. ‘in actual posses- 
sion of the lands having pannai cultivation. He also found that all the members. 
of the A party except one had been in possession and cultivating different 
parcels of land. The chief contention of Mr. T. R. Venkatarama Sastriar for 
the petitioner is that the learned Magistrate has based his finding solely on the 
evidence of five members of the A party, three village officers and two others 
who have advanced money to some of the members of the A party on the pro- 
duce of the lands in their possession. Itis therefore argued that the rest of the 
members of the A party have not adduced evidence as to the possession of each 
of one of them of different parcels of property and further that the learned 
Additional First Class Magistrate has not given separate and specifice findings. 
as to what piece or parcel of land each one of the members of the A party is 
actually in possession. In this connection it has to be pointed out that each one 
of the members of the A party has in his written statement stated what the par- 
cel or parcels of land he was then in possession, the particular crops raised by 
him that year and the plot on which such crops were raised. So far as the 
evidence in the case was concerned, the A party adduced evidence jointly. Hach 
of them had the same source and nature of possession. It was not as if any of 
them had a different fact to allege as to how he was in possession. The village 
officers and the other two witnesses were also clear aud definite as to the persons 
cultivating the various plots. In addition the learned Magistrate has appended 
to the judgment schedule B mentioning the list of disputed lands and stating 
the sunvey number, classification, area and the rank of the A party member, who 
is in possession of each plot. Such being the case it cannot be successfully urged 
that the learned Magistrate has not come to any definite decision as to the posses- 
gion of the various plots by the various members of the A party. Instead of giving” 
a narrative in the body of the judgment, he has tabulated the area, definition, 
and classification of the various plots in the possession of the various members- 
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of the A party. I do not think that it is absolutely necessary that the lower 
Court should have devoted a paragraph or more of the judgment for describing 
the plots of land and the persons in possession when the whole matter is clearly 
stated as an lappendix to the judgment. 


Mr. Venkatarama Sastriar relies upon the decisions in Chockalingam Pillai 
v. Nagalingam Pillat', Madhoosoodhan v. Bejoy Gobind Chowdhury? and Gulab 
Koer v. Ganourt Koer®, for the proposition that in cases of disputes between a 
landlord and, different sets of tenants claiming different plots in their respective 
possession, a:general enquiry is likely to prejudice the landlord in meeting. the 
case set up by the tenants and therefore it is essential that the Magistrate should 
apply his mind and give definite findings regarding the case of each individual 
holding. A general finding that, as contrasted with the possession of the land- 
lord, the tenants have been in possession, is, according to Mr. Sastriar, insufii- 
cient. ‘These decisions do not apply to the present case, because there is no dif- . 
ference regarding the nature and character of the possession or the source of it 
between the claims of the respective members of the A party. In Bindhyachal 
Prasad v. Madho Singh*, a Bench of the Patna High Court has held that where 
there is a dispute between two parties over some land and the members of one 
party were in possession under one title and separate possession amongst them 
was a matter of arrangement, the order of the Magistrate upholding their pos- 
session is not bad merely because he has not considered the separate. possession 
of each particular member of the party. Therefore even if the Magistrate had 
only given a general finding regarding joint possession by the members of the A 
party, his order would not have been irregular. Moreover, after a detailed dis- 
cussion of the evidence in its various aspects the Magistrate has clearly and 
definitely found that the petitioner or his predecessors-in-title did not at any 
time have actual possession of these lands. He has also found that the members 
of the A party were in possession, the details of such possession being given in 
the schedule|appended to the judgment. Such being the case J am unable to 
hold that there is any illegality or irregularity in the procedure or conclusion 
arrived at by, the lower Court. Since an enquiry under section 145 of the Code 
of Criminal Procedure is restricted to the possession on the date of the preli- 
minary order and not to the title or the validity of it which is entirely within 
the purview of a Civil Court, the conclusion of the lower Court arrived at after 
fully and amply dealing with all the matters necessary for such an enquiry, is a 
correct one. | I see no reason to dissent from the view taken by the lower Court 
and on the findings given by the Magistrate the authorities relied upon by Mr. 
Venkatarama Sastriar are inapplicable to the case. 

The petition is therefore dismissed. 

V.P.S.. ~ Petition dismissed. 

| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RAJAMANNAR, Officiating Chief Justice AND MR. 
JUSTICE Maox. í 


Fa 


M. Narayanhswami Naidu (died) and others .. Appellants* 
| 
ow. 

Parvati Bai and others .. Respondents. 


Cio Prooidure Code (V of 1908), seotion 11, Explanation 6—Applicabtlity—A djudtea- 
tion of title tolproperty based on a setilement deed—Subsequent suri by children of one’ of 
the parttes—Basis of clam in both suits same—Bar of res judicata. 


1. (1933) M.W.N. 192. 3. A.I.R. 1938 Pat. 511. 
2. (1873) 21 W.B. (Crl.) 55. 4. (1946) I.L.R. 25 Pat. 19. 
/ *O.8.A. No. 27 of 1946. 20th April, 1948. | } 
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; O.P. No. 106 of 1924 was filed by the appellant herein for Letters of Administration 
to the estate of one P, deceased, and A the adoptive mother of the appellant filed affidavits 
admitting that the appellant was her adopted son and only heir and legal representative of 
the deceased P. More than four years later she (A) sought to set aside the grant of Letters 
of Administration claiming to be the sole legal representative of the deceased, alleging thar 
her previous affidavits were obtained from her on false and fraudulent misrepresentations ; 
but the contentions were overruled. No attempt was made io carry this on appeal. Nearly 
cleven years after this in 1943, 4 executed a deed of settlement in favour of G and his 
wife, conveying the suit property which was compriged in the estate of P, and in a suit 
filed by the appellant for recovery of possession of the suit property G and his wife inter 
alia contended that the property belonged to A and in the alternative raised the Plea of 
adverse possession by 4. Both of these contentions were overruled and the suit decreed. 
This decree was allowed to become final by G and his wife. The present suit was filed in 
1945 by the children of G and his wife claiming title to the said property under the same 
ettlement deed. 

Held, the facts were covered by Explanation 6 to section 11 of the Civil Procedure Code 
and that the suit was barred by the rule of res judicata by reason of the decision in tie 
> prior suit. The parents of the plaintiffs in the prior case must be deemed to have repre- 

sented not only their interests but also the interests of the children under the same deel. 


On appeal against the judgment and decree of Kunhi Raman, J., dated 
26th April, 1946, and passed in the exercise of ‘the Ordinary Original Civil Juris- 
diction of the High Court in C.S. No. 152 of 1945. l 

K. Krishnaswami Ayyangar and N. C. Raghavachari for Appellants. j 

G. A. Chellayya Nadar and Robert Chellayya for Respondents. 

The Judgment of the Court was delivered by 


The Offg. Chief Justice—The only question which arises for decision in 
this appeal from the judgment of Kunhi Raman, J., sitting on the Origina: 
Side is whether one Ammani Ammal had any right to or interest in the suit 
property which is a house No. 65, Ashtabujam Street, Choolai, Madras. If she 
had, then the respondents who were the plaintiffs before Kunhi Raman, J., 
would be entitled to relief on the basis of a deed of settlement executed by 
Ammani Ammal on Ist June, 1943. 


The property in suit was purchased on 14th December, 1922, by a deed of 
sale bearing that date executed in favour of the said Ammani Ammal and her 
brother, T. Pernmal Naidu. The agreement of sale entered into before the com- 
pletion of the sale was in favour of Perumal Naidu only. It appears from the 
< evidence that Perumal Naidu was himself at Rangoon and he had executed a 
power of attorney in favour of his sister Ammani Ammal, Ex. D. 17, to manage 
his affairs. Perumal Naidu died on 16th June, 1924, unmarried and intestate. 
He left behind him surviving Ammani Ammal, his elder sister. He had a 
brother, one Ramaswami Naidu who had predeceased him leaving him surviving 
his widow Govindammal; Narayanaswami Naidu, the defendant, was Govinda- 
gwami’s brother and was married to Govindammal’s daughter. He appears 
to have been adopted to Ammani Ammal’s husband. There was a dis- 
pute as regards this adoption. For the purposes of this litigation, it must be as- 
sumed that he was validly adopted. Immediately after the death of Perumal 
Naidu, Narayanaswami Naidu filed an application, O.P. No. 106 of 1924 for 
grant of Letters of Administration to the estate of the deceased Perumal Naidu 
-which was stated to comprise the suit property. It then bore a different door 
number.’ Notice of this application went to Ammani Ammal. She thereupon 
filed an affidavit into Court (Ex. D. 4) in which she stated that Narayanaswami 
Naidu was the only heir and legal representative as nephew of the deceased 
Perumal Naidu and to the best of her knowledge and information, there was no 
other kith or kin left by the deceased except herself, Narayanaswami Naidu and 
(ovindammal, the widow of Ramaswami Naidu. She therefore had no objection 
io the grant of Letters of Administration to the defendant. In this affidavit 
she made two further admissions which are important. She admitted that she 
“was the adoptive mother of the defendant and that Perumal Naidu died possessed 
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of properties in the City of Madras of the value of Rs. 27,099-0-8, which was 
the value given in the defendant’s application for Letters of Administration 
which included the value of the suit property. On the 6th April, 1926, she filed 
another affidavit in which she reiterated the admissions she had made in her prior 
afidavit that the defendant was her adopted son and that the suit property was 
one of the properties which belonged to the deceased Perumal Naidu. She stated 
in this affidavit also that she had no objection to the defendant enjoying the 
properties absolutely as the only heir and legal representative of the deceased 
Perumal Naidu. Letters of Administration were granted to the defendant on 
the Sth February, 1925. l 


More than four years after the grant of the Letters the defendant, Ammani 
Ammal filed'an application in 1929, No. 2047 of 1929, for a revocation of the 
grant of the Letters of Administration to the defendant herein and for the 
grant of fresh Letters of Administration to her as the heir, and legal representa- 
tive of the deceased Perumal Naidu. In the affidavit filed by her in support 
of this application on 17th August, 1929 (Ex. P. 4) she went back on the 
statement she had made in her previous affidavit and alleged that Perumal Naidu 
left no heirs except herself, his only sister. In that affidavit for the first time 
she also alleged that she had contributed a moiety of the sale price of the suit 
property, though the allegation is certainly confused. Paragraph 7 of the affi- 
davit runs thus: 


“My brother Perumal Naidu was earning about Rs. 200 a month until he retired. 
From and out of his arning he purchased the immovable properties in Madras eamstructed 
and improved them at a considerable cost. Out of them one of them was purchased jointly 
in my name and in the name of Perumal Naidu as I contributed a moiety of the sale price 
and we continued to be co-owners thereof. ’? 


She tried to get over her previous affidavits by saying that they were obtain- 
ed from her on false and fraudulent misrepresentations and that she put her 
mark to them without clearly understanding their full significance. It may be 
mentioned that she even denied the adoption. of the defendant. On account of 
this application O.P. No. 106 of 1924 was converted into a suit, T.O.S. No. 
9 of 1929 and disposed of by Wallace, J . on 26th January, 1932, Ex. D. 12. 
He held that the defendant herein was the adopted son of Ammani Ammal and 
that there was no proof of any fraud having been played on her or on the Court. 
The learned Judge refused to accept Ammani Ammal’s story that she swore to 
the affidavits without fully understanding their contents. In the result her 
application to revoke the Letters of Administration was dismissed. No attempt 
was made to carry this in appeal. Nearly eleven years after this judgment, 
Ammani Ammal executed a deed of settlement on the 1st June, 1943 (Hx. P. 9) 
purporting to convey the suit house io one Govindasami Naidu and his wife 
Krishnaveni'Ammal alias Unnamalai Ammal for their lifetime and thereafter 
to their issue, male or female. This Govindasami is deseribed in the settlement 
deed as the son of a sister of Ammani Ammal (referred to as Lakshmi Ammal in 
the evidence). There is a curious recital in this deed of settlement that it was 
being executed in accordance with the promise made by her at the time of the 
death of her brother, Perumal Naidu. The plaintiffs-respondents are the issues of 
Govindasami and Unnamalai and their claim to the suit property is based on 
the provisions of the deed. 


The defendant in this suit filed O.S. No. 275 of 1948 on the Original Side 
of this Court against Govindasami Naidu and Unnamalai Ammal for recovery 
of possession of the suit property and for mesne profits. The defendants to that 
suit, the parents of the present plaintiffs, pleaded in defence their right under 
the settlement deed, Ex. P. 9. They alleged inter alia that the property 
belonged to Ammani Ammal and in the alternative they raised also a plea of 
adverse possession by Ammani Ammal. The suit was heard and disposed of 
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by Chandrasekhara Aiyar, J. The learned Judge held that Ammani Ammal 
had no title to the suit property and that she had not acquired any title by ad- 
verse possession. He therefore granted a decree for possession and for mesne 
profits in favour of the present defendant. This decree was allowed by the 
parents of the present plaintiffs to become final. On the 21st March, 1945, the 
present plaintiffs, children of the defendants in the prior suit, claiming under 
the same settlement deed, instituted this suit for a declaration that they were 
entitled to absolute rights of ownership in and to the suit property under the 
deed of settlement, dated the Ist June, 1943. 


Among the pleas raised by the defendant, the most important was that the 
present suit was barred by the rule of res judicata by reason of the decision in 
C.S. No. 275 of 1943. Kunhi Raman, J., who tried the suit under appeal 
held that the suit was not barred by res judicata. On the question of title he 
held that Ammani Ammal was entitled to a moiety and the settlement deed was 
therefore valid in respect of that moiety. He overruled the plea of the plaintiffs 
that Ammani Ammal had acquired a title by adverse possession. He therefore 
granted a declaration to the plaintiffs that they were entitled after the death 
of their parents to a half share in the suit property under the deed of settlement 
executed by Ammani Ammal. The defendant has filed the present appeal and 
the plaintiffs have filed a memorandum of cross-objections. Pending the appeal 
in this Court the defendant died and his legal representatives have been brought 
on record as appellants 2 to 4. 


Mr. K. Krishnaswami Aiyangar, learned counsel for the appellants, con- 
tended that the learned trial Judge erred in holding that the suit was not barred 
by the rule of res judicata, and he relied in particular on Explanation 6 to sec- 
tion 11, Civil Procedure Code, which runs as follows: 

“Where persons htigate bona fide in respect of a public right or of a private right 
claimed in common for themselves and others, all persons interested in such right shall for the 
purposes of this section be deemed to elam under the person so litigating.’’ 


Kunhi Raman, J., refused to accept the appellants’ contention on the 
ground that there were two distinct rights in this case, one right conferred on 
the parents of the plaintiffs and the other right conferred on the plaintifs 
themselves and therefore it could not be said that there was a private right 
claimed in common for themselves and others. With due respect to the learned 
Judge, we are of opinion that he overlooked the fact that in this case both the 
plaintiffs and their parents rely on the same settlement deed as the source of their 
title. In the prior case the parents relied upon the deed and in the present 
ease the children rely upon the same deed. We think on principle the parents 
of the plaintiffs in the prior case must be deemed to have represented not only 
their interest but also the interests of their children under the same deed. This 
is a salutary principle which prevents multiplicity of proceedings and the ano- 
maly of conflicting decisions on the effect of the same deed in respect of the 
same land. As early as 1789 in Pyke v. Crouch’, it was ruled thus: 

‘(If several estates in remainder be limited in a deed, and one of the remaimdermen 
obtains a verdict for him in an action brought against him for the same land; that verdict 
may be given in evidence for the subsequent remainderman, in an action brought against 
him for the same land, though he does not claim any estate under the first remainderman, 
because they all claim under the same deed. ’’ 


That this principle would apply to the construction of Explanation 6 to 
section 11 of the Code appears to be clear to us—vide also Hukamcehand’s 
Treatise on Res Judicala, page 192. If this principle were not accepted it would 
mean that the parents and after them their children and probably the children 
one after the other can be permitted to agitate the same question over and over 
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again in respect of the same title to the same land. The rule of res judicata 
was certainly intended to ¢over this class of cases in which all the donees under 
the settlement claim a common right. 


_ It follows, that for the purposes of this suit it miust be taken to have been 
adjudicated already that Ammani Ammal had no title to the property and the 
plaintiffs therefore would not obtain any rights under the settlement deed exe- 
cuted by her. This decision of ours on the question of res judicata would 
likewise prevent the plaintiffs from raising the question of adverse possession of 
Ammani Ammal because that question also was decided by Chandrasekhara 
Aiyar, J., against Ammani Ammal in the prior litigation. 

Apart from the question of res judicata, we also consider that the plaintiffs 
would be bound by the several admisisons made by Ammani Ammal under whom 
they claim,'to which reference has been made earlier in our judgment. Therein 
she had unequivocally admitted that the suit property was one of the proper- 
ties which belonged to the deceased Perumal Naidu and the defendant was his 
sole heir. She tried no doubt to get out of these admissions by putting forward 
the ease that she did not know the contents of the affidavits before she set her 
mark to them. This case of hers was not accepted by Wallace, J., and must be 
rejected. er original admissions therefore stand and in the face of those ad- 
missions, the plaintiffs cannot be permitted to assert any title in derogation of 
the title of the defendant to the suit property. : 

For these reasons the appeal must be allowed and the suit dismissed with 
costs throughout. The memorandum of objections filed by the plaintiffs must 
also be dismissed. There will be no separate order as to, costs In the memoran- 
dum of objections. The costs will be recovered from the next friend. The 
plaintiffs will pay the court-fee due to Government on the plaint and the memo- 
randum of |eross-objections. í 

Mack, 7 —I entirely agree. Appeal allowed. 

ViPS Cross-objections dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


A --Mr. P. V. RAJAMANNAR, Officiating Chief Justice AND MR. 


«JUSTICE SATYANARAYANA RAO. 


Rajam Naidu and another .. Appellants* 
v. 
Meenakshi al and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 48 and 145—Stay of execution of morigage 
eoree—Surety bond—Liability of sureiy—Contingent liability on deficiency in mortgage 
sale being ascertained—Application to enforce—Time lamut—Starling poini—Limitation Act 
(IX of 1908), Article 181. 


In September, 1926, one M obtained a preliminary mortgage decree in the Sub-Court, 
Cuddalore, against three persons. Against that decision the defendants preferred an appeal 
to the High Court. When the decree-holder applied for the pasang of a final decree the 
defendants filed an application to the High Oourt for stay of the proceedings. Stay was 
granted by the High Court on condition of the judgment-debtor furnishing security. In 
pursuance of: the order of the High Court the defendants executed a security bond which l 
provided among other things as follows: ‘‘We further agree that if on the execution applica- 
tion of the deeree-holder immediately after the disposal of the appeal by the High Court an 
amount in excess of Rs.........- should be found due to the decree-holder and if the hypo- 
theeated properties do not on sale fetch the amount for which they have been accepted as 
security We and our legal representatives will be personally liable for the difference between 
the said execution amount (exclusive of costs) and the value of the security accepted by 


the Court”. , | 


‘L.P.A. No. 103 of 1946. 16ih April, 1948. 
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The High Court confirmed the decree of the lower Court in August 1929 and the 
final decree was passed on 19th March, 1931. The decree-holder realised a portion of the 
amount due to him by sale of the property by the year 1941, the last execution order being 
dated 21st February, 1941. On 20th February, 1944, the legal representative of the decree- 
holder, the latter having died’ in the meanwhile, applied to the Sub-Oourt, Cuddalore, for 
transmission of the decree and the security bond to the City Civil Court, Madras, for enforcing 
the security bond as against the sureties. The latter thereupon contended that as the decree 
was more than twelve years old by the date of the petition, the execution was barred under 
Bection 48 of the Civil Procedure Code. 


Held, that though section 48 of the Code was applicable for the enforcement of the liability 
of the surety under gection 145, Civil Procedure Code, inasmuch as under the terms of the 
surety bond the hability of the sureties was only a contingent liability arising after the mort- 
gaged properties were sold and the deficiency was ascertained, the prevent application whieh 
was filed within three years from that date was within time both under section 48 of the Code 
and also under Article 181 of the Limitation Act. 


Appeal under clause 15 of the Letters Patent against the judgment and 
order of Chandrasekhara Aiyar, J., dated 27th August, 1946, in A.A.O. No. 
554 of 1945 (M.P. No. 149 of 1944 in O.S. No. 68 of 1925, Sub-Court, Cud- - 
dalore). 


T. E. Ramabhadrachariar for Appellants. 
T. R. Venkataraman for Respondents. 


The Court delivered the following 


JUDGMENT.—This is an appeal under clause 15 of the Letters Patent against 
the judgment of Chandrasekhara Aiyar, J., confirming with slight modification 
the decision of the Subordinate Judge of Cuddalore holding that the application 


for execution was in time. 


On the 25th September, 1926, one Muthukomaraswami Chettiar obtained 
a preliminary mortgage decree in O.S. No. 68 of 1925 in the Sub-Court, Cud- 
dalore, against three persons, Thayammal, Govindarajulu Naidu and Rajam 
Naidu. Against that decision the defendants preferred an appeal to the High 
Court in App. No. 132 of 1927. When the decree-holder applied for the pass- 
ing of a final decree, the defendants filed C.M.P. No. 1893 of 1927 in the High 
Court for stay of the proceedings. Stay was granted by this Court on condition 
of the judgment-debtors furnishing security. In pursuance of the order of the 
High Court defendants 1 to 3 executed a security bond on Sth January, 1928. 
The relevant clause in that security bond is in these terms: 

‘ We further agree that if on the execution application of the decree-holder immediately 
after the disposal of the appeal by the High Court an amount in excess of Rs. 11,748-13-16 
should be found due to the decree-holder and if the hypothecated properties do not on sale 
feich Rs. 11,748-13-10, the amount for which they have been accepted as security we and 
our legal representatives will be prsonally liable for the difference between the said execution 
atte a of cosis) and Rs. 11,748-13-10, the value of the security accepted 

y 6 


The High Court confirmed the decree of the Sub-Court on 2nd August, 
1929. The final decree was passed on 19th March, 1931. The decree-holder 
realised a sum of about Rs. 6,000 by sale of the property by the year 1941, the 
last of the execution orders being dated 21st February, 1941. On 20th Febru- 
ary, 1944, the legal representatives of the decree-holder, the decree-holder having 
died in the meanwhile applied to the Sub-Court, Cuddalore, in M.P. No. 149 of 
1944 for transmission of the decree and the security bond to the City Civil Court, 
iladras, for execution against the sureties, defendants 1 to 3, by enforcing the 
security bond. This application was resisted by defendants 1 to 3 on two 
grounds, one of which alone is relevant fot purposes of this appeal. Their con- 
tention was that as the decree was more than 12 years.old by the date of the 
petition, the execution was barred under section 48 of the Civil Procedure Code. 
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The learned Subordinate Judge overruled this objection and directed transmis- 
sion of the decree to the City Civil Court. This order was confirmed by Chan- 
drasekhara Aiyar, J., and this Letters Patent Appeal is against his decision. 


The only question that arises for consideration in this appeal therefore is 
whether the'execution application is barred by limitation under section 48 of the 
Civil Procedure Code, as contended by defendants 1 to 3. 


The present application is admittedly within three years from the date of 
` the last order, 21st February, 1941, by which the property was sold and the 
deficiency for which the defendants 1 to 3 made themselves lable personally as 
sureties was ascertained. The only bar therefore to be considered is the bar of 
limitation under section 48 of the Civil Procedure Code. 


Section 145 of the Civil Procedure Code gives a summary remedy to the 
decree-holder to enforce the personal liability of a surety who made himself 
answerable 'for the decree amount either in whole or in part. The section so 
far as is relevant to this appeal is as follows :— 

“Where lany person has become liable as surely— 

(a) for the performance of any decree or any part thereof, or 

i tr NG i 7. 4 t- 

(0) for the payment of any money, or for the fulfilment of any condition imposed on 
any person under an order of the Court in any suit or in any proceeding consequent thereon, 
the decree or order may be executed against him, to the extent to which he has rendered 
iuraself personally hable, in the manner herein provided for the execution of decrees, and 
such person shall, for the purposes of appeal, he deemed a party within the meaning of 
seciion 47.’? 7 

The liability of the surety arises under the bond executed by him. Under 
section 128 of the Contract Act the liability of the surety is co-extensive with 
ihat of the principal debtor unless it is otherwise provided by the contract. 
Tt is now settled law that even if the enforcement of the liability against the 
principal ,debtor is barred by limitation, the liability of the surety’ 
is not extinguished. Vide the decision in Mahant Singh v. U Ba Yi. That by 
virtue of Toa 145, a surety does not become a joint debtor along with the 
judgment-debtor is also fairly well established by decisions of the Courts in 
India. the decisions have been reviewed by Beasley, C.J., and King, J., in 
Gangareju v. Subbayya*. 


Under section 48 of the Civil Procedure Code, 

‘CWheré an application to execute a. decree not being decree granting an injunction 
has been made, no order for the execution of the same decree shall be made upon any fresh 
application presented after the expiration of twelve years from— 

(a) the date of the decree sought to be executed’’. 

(The ‘other clauses are omitted as they are not material). This section ap- 
plies as between the decree-holder and the judgment-debtor who are parties to 
the suit. | Where there is a combined decree passed under the old Code in æ 
mortgage suit providing for the sale of the property in the first instance and 
also for the personal liability of the mortgagor for the balance found due after 
such sale,! it was held by a Full Bench of this Court in Atyasamier v. Ven- 
katachtla|Mudali,! that the decree-holder had twelve years under section 48 of 
the Civil Procedure Code for the recovery of such balance reckoned from the tune 
when it was ascertained to be due. Under the present Code however a fresh 
deeree has to be passed under Order 34, rule 6, on the personal covenant for the 
yalance due after the hypotheca was sold. The decision in Atyaswanuer v. 
Venkatachala Mudali®, is however no longer good law in view of the decision 


of the Privy Council in Khulna Loan Co. v. Jnanendranath Bose*. This deci- 


1. (1939) 2 M.L.J. 253: L.B. 66 I.A. 3. (1916) 81 M.L J. 513: I.L.R. 40 
198: (1939) Rang.L.R. 358 (P.O ). Mad. 989 (F.B.). 

2. (1934).68 M.L.J. 119: I.L.B. 58 4. (1917) 22 O.W.N. 145: A.I B. 1917 
Mad. 276. P C. 85 (P.C.). 
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sion of the Privy Council was considered by this Court in two subsequent deci- 
sions in Nawab Shuja-ul-Mulk Bahadur v. Umir-ul-umra Bahadur! and Swami- 
natha Odayar v. Thiagarajaswami Odayar*, and it was held that if twelve years 
had elapsed from the date of the decree, execution is barred under section 48 of 
the Civil Procedure Code, notwithstanding the fact that the personal liability 
< under the decree could not be ascertained till a later date. As the liability of 
the surety in this case arises only under the bond and not under the decree, 


the principle of these decisions is inapplicable to it. The liability however is 


enforced under section 145 of the Code by executing the decree obtained against 
the Judgment-debtor against the surety to the extent of his personal liability. 
The expression ‘‘in the manner herein provided for the execution of decrees’’ 
In section 145 of the Civil Procedure Code seems to attract the provisions of 
section 48 of the Code as section 48 occurs in the part of the Code relating to 
‘execution. It is possible to contend that this language makes only the remedies 
such as arrest of the surety and sale of his property after the attachment ap- 
plicable and does not attract the period of limitation under section 48 of the 
Code. But it is difficult to accept such a contention as the restriction or limi- 
tation on the right to execute the decree imposed by section 48 may also be 
treated as a ‘‘manner’’‘of execution. The decision of the Privy Couneil in 
laja Kirtyanand Singh v. Raja Prithichand Lal Chowdhury®, which was an 
appeal against the decision of the High Court reported in Kirtyanand v. Pirthi- 
chand*, places the matter beyond doubt, though in that ease the contention was 
not specifically raised. In that case there was a decree for rent on the Ist 
April, 1914. During the pendency of the suit there was an application for 
attachment before judgment and the respondent before the Privy Council exe- 
cuted a security bond on 19th September, 1912. By that bond the surety 
undertook to pay to the decree-holder, the amount that may be awarded by the 
decree to the plaintiffs in the suit including the principal, interest and costs. 
After the decree there were as many as six execution applications against the 
judgment-debtors and some amount was realised. On the 13th July, 1927, a 
seventh application was made against the surety for realising the balance that 
remained unpaid. The objection raised by the surety was that as the decree 
was more than twelve years old execution was barred against him under section 
48 of the Code. To meet this contention the decree-holders relied upon a ‘‘subse- 
quent order’’ made in another suit for the administration of the estate in which a 


Receiver was appointed with directions to make half-yearly payments to the. 


-deeree-holders. This order, it was contended on behalf of the decree-holders, 
was a “subsequent order’’ within the meaning of section 48 (1) (b) of the Civil 
Procedure Code. It was held that as the order in the Administration suit was 
made in the absence of the judgment-debtors and in the absence of the surety it 
was not a ‘‘subsequent order” within the meaning of section 48 (1) (b), and 
that, therefore, execution against the surety was barred. The relation between 
section 48 of the Code and Article 182 of the Limitation Act was not considered 
by their Lordships of the Judicial Committee. Nor was any contention raised 
before their Lordships that section 48 would not apply to the liability of the 
‘Surety under section 145. Though there is no discussion of the question this 
decision has to be treated as authority for applying section 48 for the enforce- 
ment of the liability of the surety under section 145 of the Civil Procedure Code. 
But in that case it must be noted that the liability of the surety was absolute 
and arose on the date of the decree. It was not a contingent liability. 


As section 48 applies to the liability of the surety under section 145 in 
view of the decision of the Privy Council in Raja Kirtyanand Singh v. Raja 


1. (1925) 49 M.L.J. 498: I.L.R. 48 8. (1932) 64 M.L.J. 599: L.R. 60 I. 
Mad. 846. A. 43: I.L E. 12 Pat. 195 (P.0.). 


2. (1925) 62 M.L.J. 256: I.L.R. 50 4, A.I.R. 1929 Pat. 597. 
Mad. 5. 
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Prithichand Lal Chowdhury}, the next question that arises for consideration is 
what is the date from which the period of twelves years should be computed in , 
such a case. Under section 48 in a case between the decree-holder and the 
judgment-debtor, it is the date of the decree sought to be execut- 
ed from which the period of twelve years has to be counted. As 
the liability of the surety is not under the decree and arises only 
under the bond, in our opinion, the period of twelve years should 
be calculated from the time when such liability acerued. The liability 
under a bdnd may be an absolute liability or a contingent or conditional liabi- 
lity. If itis an absolute liability the date from which the liability accrues coin- 
cides with ithe date of the decree. But if it is merely a contingent liability, a 
liability that arises after the ascertainment of the deficiency, in such a case, ın 
our opinion, the period should be counted only from the date of the accrual of 
such liability. In this view we are supported by two decisions of the Privy 
Council in' Raja Raghunandan Prasad Singh v. Raja Kirtyanand Singh Baha- 
dur?, which was an appeal against the decision of the Patna High Court in Raja 
Raghunandan Prasad Singh v. Raja Kirtyanand Singh Bahadur®. There was 
a mortgage decree on the 22nd December, 1917. The decree did not contain a 
personal liabiLty against the mortgagor in view of Order 34, rule 6 of the 
Civil Procedure Code. There was an appeal against the decree to the High 
Court. On 31st August, 1918, the decree was made absolute while the appeal 
in the High Court was pending. The mortgagee decree-holder made an 
application to execute the decree and bring the properties to sale. At that stage 
the mortgagor applied for stay. of execution in the High Court. Stay was grant- 
ed on condition of the mortgagor furnishing solvent security in the lower Court 
to the satisfaction of the Subordinate Judge. The respondent before the Privy 
Council who was also a party to the suit as a puisne encumbrancer gave a 
security bond. It was construed by the Privy Council to have the same effect 
as the bond in the present case. After exhausting the remedy against the 
property, the mortgagee decree-holder applied to enforce the bond against the 
surety: in 11927. The surety raised.among other contentions that his liability 
under the bond was absolute and that the right to enforce the bond accrucd 
to the decree-holder on the ist April, 1920, according to the terms of the bond 
and that the application for execution against him filed more than three years 
thereafter! under section 145 was barred by limitation. In construing the bond 
their Lordships observed at page 91 as follows: 

‘(Tt is not a clause which puts upon the giver of the bond an obligation to make an 
immediate payment in cash; it is a clause which puts the decree-holders m the position cf 
having a realisable security of Rs. 77,000. The quegtion is whether that is an absolute 
security which the decree-holders are to be free to realise immediately on Ist April, 1920 or 
whether it is security to the extent of Rs. 77,000 for the balance of the sum, if any, rematn- 
ing unpaid after the mortgaged property has been realised. 

In their Lordships’ judgment upon the true construction of this document having regard 
to the circumsiances in which it was executed, this bond is a bond for securing the balance 
unprovided for by the proceeds of sale of the mortgage property, upto a sum not exceeding 
Its. 77,000. 

Upon that view of the case it ie plain that until the property was sold the lability of 
the giver of the bond, the respondent here, could not be enforced. The application which 
was made in January, 1927, was necessarily within time inasmuch as under the Indian Limita- 
tion Act it must either be within three years if the application is properly an application 
in the suit, or within six years, if the application should have been made by independent 
suit. ?”? 

No doubt, in that case the question for the applicability of section 48 of 
the Civil!Procedure Code did not and could not arise. But if*the liability of 
the surety arises only under the bond and not under the decree it is not unrea- 





t. (1932) 64 M L.J. 599: L.R. 60 LA. 43 : a. (1932) 68 M.L J. 85 (P.C.). a 
I LR. 12 Pat 195 (P.C.). 3. (1928) I.L.R. 8 Pat. 310, 
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sonable to hold that there should be a different starting point under section 48 
of the Code and under the Limitation Act. ` Their Lordships did not, however 
mdicate the proper Article of the Limitation Act applicable to the case. It is 
as if under section 145 of the Code when the liability springs under the bond it 
15 a decree against the surety. No doubt the mode of enforcement is by execu- 
tion of the decree obtained already. But that does not mean that the liability 
38 a liability under the decree. In Rameshwar Singh v. Homeshwar Singh, 
their Lordships of the Judicial Committee had to consider the question whether 
the language of the first clause in the third column of Article 182, ‘‘Date of the 
decree or order” could properly be applied to a case where the decree was not a 
combined decree but a decree which imposed upon the Judgment-debtor a con- 
tmgent liability. The decree in that case did not provide for any personal liabi- 
lity of the judgment-debtor but declared that ihe decree amount should be 
realised by sale of the property belonging to one Janeshwar and left in Ekradesh- 
war's possession, Janeshwar being the judgment-debtor. Ekradeshwar how- 
ever, did not obtain possession of the property of Janeshwar' until after the 
termination of the litigation between him and the widow of Janeshwar which 
was on the 22nd J uly, 1914, under the judgment of the Privy Council. He 
then obtained possession of the property and the decree-holder made an applica- 
tion to execute the decree in December, 1914, after the decision of the Privy 
Council. The contention urged on behalf of the judgment-debtor was that under 
Article 182 of the Limitation Act execution was barred as the application was 
made more than three years from date of the decree. In answer to this conten- 
tion their Lordships stated as follows: j ` 

‘‘They are of opinion that, in order to make the provision of the Limitation Act apply, 
the decree sought to be enforced must have been in such a form as to render it capable in 
the circumslances of being enforced. A deerce so Lmited in its scope as that of the 27th 
July, 1906, under considcra{ion cannot, in their opinion, be regarded as being thus capable of 
execution. Under that decree Ekradeshwar was not made personally liable, nor did it extend 
Lo any portion of the estate of Janeshwar which was not in his hands. None of the estate 
came to hig hands unjal after the decision of the Board in 1914........ They are of opinion 
that when the Limitation Act of 1908 prescribes three years from the date of a decree or 
order as the period within which it must be enforced, the language, read with its context, 
refer only, as they have already indicated, to an order or decree made in such a form as 40 
rouder it capable in the circumstances of being enforced........ This application could not 
have been made till Kkradeshwar had come into possession of the property of Janeshwar, 
and by Article 181 in the Schedule to the Limitation Act, the period of hmitation for making 
an application 1s three years from the time when the right to apply accrues.’’ 


Until the obligation of the surety becomes enforceable by reason of the con- 
tingeney contemplated having occurred it cannot be said that the period of 
limitation whether under section 48 of the Code or under the appropriate Arti- 
cle of the Limitation Act commenced to run. It may be that the deficiency 
may not be ascertained even till after the lapse of a period of twelve years from 
the date of the decree. It may be that the liability might accrue immediately 
after the decree. In either case in our opinion the period starts from the 
moment the obligation of the surety became enforceable. Of course when there 
is no certain date Article 182 of the Limitation Act does not apply and it is 
only Article 181 that applies. This view was taken also in Jamnadas Ravwji 
Sait v. Krishnan”, by Pakenham Walsh, J., and in Annamalai Chettiar v. Kun- 
dercsa Iyer®, by Kuppuswami Aiyar, J. In the present case, under the terms of 
the surety bond the liability of the sureties was only a contingent liability 
arising after the mortgaged properties were sold and the deficiency was ascer- 
tained; and this occurred only in February, 1941. ‘The present application 
which was filed within three years from that date is in time both under section 
48 of the Civil Procedure Code and also under Article 181 of the Limitation Act.. 


1. (1920) 41 M.L.J 1: L.R. 48 I.A.” 2. (1933) 65 M.L.J. 507. 
944: I.L.R. 44 Mad. 643 (P.C ). 3. (1043) 2 M.L.J. 444. 
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We theref z agree with the judgment of Chandrasekhara Aiyar, J., though 


not for thb reasons given by him and confirm his decision and dismiss thig 
appeal with costs. 


B. VaN, , Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE HORWIL AND MR, JUSTIOE RAJAGOPALAN. 


Gopalakrishna Chetty ; .. Apnpellant® 
! v. 
R. Dorai Babu being minor by mother and next friend, 
second respondent and others .. Respondents. 


Hindu Law—Joint famtly—Son of a permanently kept concubine of a sudra—Right to a 
share tn the|jomt family property. 

Before an illegitimate son of a sudra can establish a claim to a share in the properties 
of his putative father it must be shown that the son was born of a union neither adulterous 
nor incestuous. But where the claim of the illegitimate son is limited only io maintenance 
there is no need to prove that the union between his mother and his putative father was neither 
adulterous nor incestuous. i 


After the death of a sudra father, his illegitimate son born of ù permanently kept 
concubine, the union not hfiving been adulterous or incestuous, is not entitled to a share in 
the properties of the family of which his father was an undivided (avibakia) co-parcener when 
he died. | f 

Case-law discussed. 


On appeal from the judgment and decree of Rajamannar, J., dated 13th 
March, 1946 and passed in the exercise of the Ordinary Original Civil Juris- 
diction ofthe High Court in C.S. No. 134 of 1945. 


E. S. Sankara Aiyar, A. Kuppuswami Aryangar and A. Ramachandran for 
Appellant. 

N. Rajagopalan, A. Narasimhachariar and A. Sundarachariar for Respon- 
dents. 


The } udgment of the Court was delivered by 


Rajagopalan, J—This is an appeal by the sixth defendant against the 
preliminary decree in the suit for partition of the family properties instituted 
by the plaintiff and tried on the original side by Rajamannar, J. 


Tirumalai Chetti, the first and second defendants and Chinnadorai were 
the sons of one Ramiah Chetti. Chinnadorai died issueless in 1931. Tirumalai 
died in 1944. Both were undivided in status from their brothers at the time of 
their death. The plaintiff is the grandson of Tirumalai and the son of Raghava 
Chetti who pre-deceased Tirumalai. The plaintiff claimed that he along with 
the first and second defendants and their sons, the third and fourth defendants, 
constituted a coparcenary. The fifth defendant is the widow of Tirumalai. 
The si defendant is the son of Janaki, who he claimed, was the lawfully 
wedded second wife of Tirumalai; the sixth defendant was their legitimate son. 
The alternative claim of the sixth defendant in the suit was on the basis, that 
he was a dasiputra and that Janaki was a continuously kept concubine of 
‘Tirumalai. The parties were all sudras. 


The jlearned trial Judge found that Janaki was not the lawfully wedded 
wife of Tirumalai, but that she ‘was only the concubine of Tirumalai, and that 
the sixth defendant was their son. The correctness of this finding was chal- 
lenged in the memorandum of appeal, but that finding was amply supported | 
by the evidence on record. D. W. 2, a cousin of Tirumalai, called by the 





*0.8.A. No. 26 of 1946. 23rd April, 1948. 
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sixth defendant, stated quite unequivocally that Janaki was not married to 
Tirumalai but that she was only his concubine. Even apart from the state- 
ments of Tirumalai himself embodied in Exs. P. 1 and P. 2 the testimony 
of D.W. 2 should suffice to negative the plea of the sixth defendant that his 
mother was the lawfully wedded wife of Tirumalai and that he was Tirumalai’s 
legitimate son. 


The alternative basis for the claim put forward in the suit by the sixth 
defendant for a share in the properties of the family, of which the plaintiff 
and defendants 1, 2, 3 and 4 were co-parceners, was that the sixth defendant was 
the illegitimate son of Tirumalai, born of Janaki, the permanently kept woman 
of Tirumalai. In paragraph 3 of the plaint the plaintiff averred: 

“As the said deceased Tirumalai Chetti left no separate property of his, and all 
the properties arc joint family properties and as he had also left his undivided brothers, 
the sixth defendant even if he is proved to be validly an iNegitimate son of the deceased 
is not entitled to enforce a partition, but at best entitled to maintenance only.’? 


The sixth defendant’s answer to this was in paragraph 5 of his written 
statement. He claimed that, even if he was only an illegitimate son of Tiru- 
malaj, hé would still be entitled ‘‘to a share in the properties of the said Tiru- 
malai Chetti’’ and ‘‘not merely entitled to maintenance therefrom as alleged 
in the plaint.’’ Issue 4 in the suit ran: 

“(Is the sixth defendant a legitimate son of the late Tirumalai Chetti? If not, is he 
the son through a permanently and exclusively kept concubine? If 80, is he entitled to any 
Share or other right in the joint family??? 

The only witnesses examined before the preliminary decree was issued: 
were D,Ws. land 2. The trial at this stage appears to have come to an end 
rather abruptly when D.W. 2, who was in the box, gave up the case pleaded 
by the sixth defendant, that the sixth defendant’s mother Janaki was the law- 
fully wedded wife of Tirumalai. The only record of what happened in the 
trial Court that is available to us is what the learned trial Judge himself has 
embodied in his judgment. The plaintiff’s counsel in the trial Court referred. 
to Pachai Pillai v. Gopala Pillai+. The learned trial Judge observed, 


“(It was there held that before the illegitimate sons of a Sudra can succeed to his 
estate, they must show that connection between their parents was not adulterous. This 
may be so; but in this case, admittedly, the sixth defendant is not entitled to any right 
of inheritance; all that he can claim is a right to maintenance and so far as his right to 
` maintenance is concerned, it is well-established law that even an offspring by adulterous 
and incestuous mtercourse is entitled to maintenance from the father’s estate as well as 
from the estate of the coparcenary of which the father was a member.’’ 


The learned trial Judge apparently decided that it was unnecessary to go 
into the question, whether it had been proved that the union between Janaki 
and Tirumalai was neither adulterous or incestuous. 


In this appeal the sixth defendant reiterated his claim, that even as the 
illegitimate son of Tirumalai and J anaki, he was entitled to a share in the 
property of the family of which his father had been a member. 


The questions that remain for determination are (1) Is the sixth defen- 
dant the illegitimate son of Tirumalai by his permanently kept woman? and 
(2) Is the sixth defendant entitled to a share in the properties involved ih 
this suit, or is he only entitled to maintenance therefrom ? 


No serious attempt was made by the respondent in the appeal to challenge 
the correctness of the finding of the learned trial J udge, amply supported by 
the evidence on record, that the sixth defendant was the illegitimate son of 


a a eas 
/ 


I. (1921) 42 M.L.J. 276. 
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Tirumalai, ane that his mother, Janaki, was the permanently kept concubine 

oi Tirumalal. 

Point No. 2:—Mr. Rajagopalan, learned counsel for the plaintiff, had 
the advantage of representing the plaintiff, both in the trial Court and before 
us in appeal. He contended that, as the sixth defendant abandoned his claim 
to a share in the properties of the family after the examination of D.W. 2 
in the trial ‘Court and limited his (sixth defendant’s) claim at that stage to 
maintenance; from the properties of the family, the sixth defendant was not 
entitled at this stage in appeal to revive his claim to a share in the family 
properties. (The appellant’s advocate urged that no stage in the trial Court 
did the sixth defendant abandon his claim to a share in the properties of the 
family. It'should be quite obvious from the wording of issue 4 that at least 
upto that stage there was no abandonment of a claim to a share in the proper- 
ties. Evenlapart from the fact, that no affidavits were filed by either side, to 
indicate what precisely happened in the trial Court we can only look to the 
record in this case to find out what did happen, and as we have pointed out, 
the only record that can help us to determine that question is the statement of 
the learned trial Judge himself in the Judgment. Unfortunately that state- 
ment does not by itself establish that there was a specific abandonment by the- 
sixth defendant of his claim to a share in the properties of the family. It is- 
on that basis we have to proceed in investigating now on the evidence on re- 
cord whether the sixth défendant’s claim to a share is well-founded. 

No doubt it is well settled that, before an illegitimate son of a Sudra can 
establish a claim to a share in the properties of his putative father, it must 
be shown that the son was born of a union neither adulterous nor incestuous. 
See Pachar Pillar v. Gopala Pillai!, in which the learned Judges followed a 
decision of the Full Bench in Soundararajan v. Arunachalam Chettv; but, 
were the claim of the illegitimate son limited only to maintenance, there should 
be no need to prove that the union between his mother and his putative father 
was neither adulterous nor incestuous. 

The learned counsel for the plaintiff-respondent contended that the burden: 
lay upon tle sixth defendant, who claimed a share in the properties, to esta- 
blish that the: union between Janaki and Tirumalai was neither adulterous 
nor incestuous. In Pachai Pillai v. Gopal Pillai}, there was no occasion for 
the learned! Judges to go into the question of the burden of proof; nor Was. 
there any oecasion to go into that question in Soundararajan v. Arunachalam 
Chelti?. The question of burden of proof came up specifically for decision in 
Palani Ammal v. Kuppusami Goundan®, Sadasiva Atyar, Jd. after pointing 
out that adultery was an offence punishable under the Penal Code in India, 
observed that, as the law always presumed innocence both in civil and eriminal 
cases, the presumption was that the connection was not adulterous. It there- 
fore rested lon the person who pleaded that the connection was adulterous to 
prove it. There was no such specific plea in the plaint; certainly there was: 
no proof. ,No doubt, incest as such is not on a par with adultery under the 
Criminal law of India; there can be no question of presumption. In Palani 
Ammal v. Kuppusami Goundan?, Sadasiva Aiyar, J., pointed that no ques- 
tion of incest could arise there as the parties belonged to different sub-sects . 
In the present suit Tirumalai Chetti was described as a Telugu Chetty. In the- 
particulars furnished by the sixth defendant on a call from the plaintiff Janaki 
was shown as a widow born of Yadava parents. The sixth defendant’s claim 
was not specifically contradicted by the plaintiff or by any of the other parties: 
to the suitlat any stage in the trial Court, nor was any evidence offered to 
prove that that claim of the sixth defendant was not true. On the material’ 


r. (1921) 42 M.L.J. 276. 136 (F.B.). 
2. (1915) 29 M.L.J. 793: I.L.R. 39 Mad. 3. (1921) 19 L.W. 517. 
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on record we have no hesitation in coming to the conclusion, that no question 
of incest could arise in this case. To sum up there was no proof that the union 
between Tirumalai and Janaki was adulterous; there was no proof that it was 
_ incestuous. - 


In deciding whether the sixth defendant is entitled to a share in the pro- 
perties of the family, the real question for determination is, whether, after the 
death of Tirumalai, a Sudra father, the sixth defendant, his illegitimate son 
born of a permanently kept concubine, the union not having been adulterous 
or incestuous is entitled to a share in the properties of the family of which 
Tirumalai was an undivided (avibhakta) co-parcener when he died. That 
question we have no hesitation in answering in the negative. 


The question is really concluded by the authority. In Reathnasabapalht 
Odayar v. Gopala Odayar!, Devadoss J., observed at page 708, 

‘‘After a careful and „anxious consideration of the original texts and the decided 
eases, I hold that the illegitimate son of a Sudra does not acquire by birth an interest in 
the property of his putative father’s father and therefore cannot get the father’s share if 
the putative father dies undivided from his brother or brother’s sons or other colla- 
terals.’? 


It should, however, be remembered that in that case the claim was by an 
illegitimate son, who figured as the plaintiff, for partition of the properties of 
the family of which his putative father had been an undivided member. It 
should also be noted that the putative father of the claimant in that suit had 
no legitimate son. : 


That the presence of a legitimate son should not make any real difference 
in principle was what was held in the earlier case in Gopalaswami Chetti v. 
Arunachalam Chetii?. In that case the illegitimate son of a deceased Chetti 
sued the adopted son and the brother of his late father for a share in his 
father’s estate, and in the alternative for maintenance. The Court held that 
the claim for a share must fail as it was not shown that the deceased had left 
any separate or self-acquired property. It was also held that inasmuch as the 
plaintiff’s father had predeceased his father and brother, the plaintiff could 
claim no share as against his grandfather and uncle; and, as he was illegitimate, 
he could not represent his father in the undivided family. The learned Judges 
observed at page 35: 

‘It is true that in none of the reported cases on the point did there exist, as in the 
present case, along with the illegitimate son, a legitimate son, by birth or adoption—of 
the deceased ‘Avibhakia’ or undivided father. But that circumstance cannot make any 
difference in principle inasmuch as the special rule of inheritance in favour of the illegiti- 
mate son of a Sudra, along with his legitimate brothers, provides that, in the absence of 
legitimate brothers, the illegitimate son may inherit the whole property in default of 
daughter’s son of the deceased. This clearly shows that the Sudra father therein contem- 
plated is one that was divided from his ancestors and ecollaterals.’’ 


Jt is no doubt true that both in Gopalaswanu Chetii v. Arunachalam 
Chetts*?, and in Rathnasabapathi Odayar v. Gopala Odayar!, as well as in 
Nagaratnanmal v. Clunnusah®, the claim for partition was put forward by 
an illegitimate son who figured as the plaintiff in the suit. This is a suit by 
one of the co-parceners of the family for partition. The learned advocate for 
plaintiff-respondent pointed out that every claimant in such a suit for partition 
was in the position of a plaintiff. Whether a claimant figured as plaintiff or 
as defendant in a suit for partition could make no real difference. The real 
question for determination in this appeal is whether the sixth defendant 18 
entitled to a share in the properties of the family of-which his putative father, ` 
Tirumalai, was an undivided member. 


1. (1928) 56 M.L. ],.673. i 3. (1927) 53 M.L..J. 861. 
2. (1903) LLR. 27 Mad. 32. 
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The legrned advocate for the appellant referred tis to Jogendra Bhupati 
Hurvochandra Mahapatra v. Nityanand Man Singh*.. Their Lordships of the 
Privy Council who decided that case approved of thé decision in Sadu v. Baiza?. 
Their Lordships held that under the Mitakshara, among Sudras, where a father 
left a son by a. wedded wife and an illegitimate son, the ordinary rule of 
survivorship incidental to a family coparcenary applied: atid the illegitimate 
son having ; survived the legitimate, was entitled by survivorship to succeed 
to the family estate on the death of his brother without male issue. That, ` 
however, is: not sufficient to hold that an illegitimate son in the position of 
the sixth defendant is, a co-parcener with his putative’ father and with the 
latter’s collaterals, that is, a coparcener in every sense of the term. No 
question of collaterals arose either in Jogendra Bhupati Hurrochandra Maha- 
patra v. Nityanand Man Singh, or in Sadu v. Baizo®. In Rathnasadapathi 
Odayar v. | Gopala Odayar®, at page 696, Devadoss, J., pointed out that in 
Karuppa Goundan v. Kumarasami Goundan*, the learned Judges were not 
prepared to extend the principle laid down in Jogendra’s caset, to the case of 
„collaterals in the face of the rulings of this Court in Krishnayya v. Muthuswam’, 
and Ranoji v. Kandoji®. Again at page 698, the learned Judge pointed out that 
in Viswanathaswanmi Naicker v. Kamu Amal’, Miller and Rahim, JJ., were 
not prepared to hold that the illegitimate son was a copardcener with his father’s 
collaterals. | At page 695, Devadoss, J., summed up the position, 

‘<The illegitimate son of a Sudra is not a coparcener with his father though he may 
be a coparcener with his father’s legitimate son. In order 16' get o share of the grand- 
father’s property along with the father’s brother or . brother’s sons, he must have 
acquired by birth av interest in ihe grandfather’s property.” . 

With these observations we respectfully agree. : 


The position was made even more clear in Vellayyappa Chetti v. Nata- . 
rajan$. At page 15, their Lordships of the Privy Council observed, 


‘On a consideration of the texts and the cases on the subject their Lordships are of 

-opinion that the illegitimate son of a Sudra by a continuoug concubine has the status of 
- a son, and that he is a member of the family; that the share of inheritance given to him 
is not merely! in lien of maintenance, but in recognition of his status as a son; that where 
the father left no separate property and no legitimate son, but was joint ‘with his colla- 
terals, as in the present case, the illegitimate son -is not entitled to demand a partition 
‘of the joint family property in their hands, but he is entitled as a member of the family 
to maintenance out of that property; that his position in this respect is analogous to that 
-of widows and disqualified heirs to whom the law allows maintenance because of their 

7 


| 


«exclusion from inheritance and from a share on partition.’? 


“ Ag we ihave already pointed out, the-presence of *& legititnate son of the 
putative father aurasa or adopted, should make no real difference in principle. 


In a clear exposition of the law on the subject in’Mayne’s Hindu Law and 
‘Usage, the learned author observed at page 649, 

‘An illegitimate son is not a coparcener with his father or his ‘coparceners or even 
with his own legitimaie brothers in respect of the joint family estate. It is settled that 
the text of Yagnavalkya declaring the rights of an illegitimate son refers only to estato 
of a separate householder. But when a legitimate son and an illegitimate son succeed to | 
their father’s separate estate, they take as coparceners with mutual rights of survivor- 
-ship.?? i , 

We hold that though the sixth defendant is the dasipuira of Tirumalai, 
born of a union which was neither adulterous nor incestuous, the sixth defen- 
dant is not entitled to a share in the properties of the family of which Tirn- 

| + t 





1. (1890) 17 LA. 128 : I.L.R. 18 Cal. 5° Bee I.L.R. 7 Mad. 407, 


1885) ELL.R. 8 Mad. 557. 
a E a) I.L.R. 4 Bom. 37 (F.B.). ve es 24 MEY 271, 
g. (1928 56 M.L.J. 67g at page ; 8. (1981 61 M.L.J. 522: LL.R. 55 Mad, r 
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malai was an undivided member at the time of his death. It was quite possi- 
bly the realization of this position in law that impelled the sixth defendant’s . 
counsel in the trial Court to press the claim for maintenance, though, as we 
have already observed, there was no clear and unequivocal indication that the 
claim for a share in the properties of the family was specifically abandoned. 


The learned advocate for the appellant urged that, whether or not the: 
sixth defendant could claim a share in the properties which belonged to the 
coparcenary, which on the eve of the suit for partition consisted only of the 
plaintif and defendants 1 to 4, the sixth defendant could claim a share in 
whatever share was allotted to the plaintiff, who could and did represent 
Tirumalai’s branch of the family. As we have already pointed out, the specific 
claim that the sixth defendant put forward in paragraph 5 of his written 
statement was to a share in the properties of his putative father Tirumalai 
Chetti. The learned trial Judge was not called upon to investigate the ques- 
.tion, whether, if the plaintiff succeeded in getting his share of the properties 
in the coparcenary of which the plaintiff was a member the sixth defendant 
as the illegitimate son of Tirumalai Chetti could claim a share in the proper- 
ties allotted to the plaintiff in this suit. Virtually, what the sixth defendant 
claimed in this suit was a share in the properties of the coparcenary. His. 
claim was not to what was Tirumalai’s property but for a share in what could 
have been Tirumalai Chetti’s property, had Tirumalai Chetti been divided in 
status from his brothers. 

To sum up, we have no hesitation in negativing the claim of the sixth defen- 
dant to a share as such in the properties of the family of which Tirumalai 
Chetti was an undivided member. 

As the illegitimate son of Tirumalai Chetti the sixth defendant was rightly 
allowed maintenance by the learned trial Judge. The quantum of mainte- 
nance was left over for determination at the stage of the final decree and we 
are not concerned with that now. i 

The appeal fails and and is dismissed with costs—one set of advocate’s fees. 
to be apportioned between ‘the contesting respondents. 


ViPS. ~ | Appeal dismissed, 


[PRIVY COUNCIL. ] 
(On appeal from the High Court of Judicature at Allahabad.) ` 
PRESENT :—Lorp Sraronps, Lorn Morton or HENRYTON AND Sim MADHA- 


VAN NAR. 

Durga Prasad and another .. Appellants* 
v. ‘ 

Ghanshiam Das and others .. Respondent. 


Hindu Law—Joint family business and branch firms started with a nuoleus of joint- 
property—Separation—Onus of proof. ; 

Where it is established that an old family firm was joint and that the branch firme 
started with a nucleus of family property, were also joint, it is the task-of a member - 
alleging a separation to prove it. Where there ate incidents and transactions which point 
more or less strongly’ io a separation having taken place at some time, if they are suscepti- 
ble of explanation the opposite conclusion can be reached. on the balance of evidence. As« 
a determining factor of the whole case the question of onus only arises if the Court finds 
the evidence so evenly balanced that it can come to no definite conclusion. A definition 
of shares in Khewats or other revenue papers can be regarded as only a very slight indi- 
cation of title as it is not the function of the officer who compiles such papers to decide r 
questions of title. 





* Gth April, 1948. 
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A. G. P, Pullan, J. M. R. Jayakar and Dingle Foot for Appellants. 


r C. 8. Rewcastle, S. P. Khambatta and Hon. Gavin Simonds for Respon- 
ents. i 


Their Lordships’ Judgment was delivered by 


LORD SIMONDS :—These consolidated appeals from a judgment and decrece 
of the High Court of Judicature at Allahabad, which varied a judgment and 
decree of the Subordinate Judge at Aligarh, have involved the close scrutiny 
of a large number of documents covering a long period of years. In this task 
their Lordships have been greatly assisted by the diligent researches of Counsel 
for the appellants, but after a careful consideration of all the material beforé 
them they have come to the conclusion that no sufficient reason has been shown 
for displacing the Judgment of the High Court. 


The appeals raise the question in the broadest outline whether there has 
been a separation of an undivided Hindu family of which the common ances- 
tor was one Bhawani Das, who died very many years ago. The family and 
the parties to the suit out of which these appeals arise can be conveniently seen 
in the following pedigree :— 


| 
7 BHAWANI DAS 
| 


! | | 
Girdhari Lal Kashi Ram Chain Sukh Mohan Lal Tika Ram 


(died 1864) (died 1885) 
(Matru Mal Behari Lal 
` (died 1978) | a 1902) 
| 
ia | ; | 
Yad Ram Ghanshiam Das 


Defendant No.6 Defendant No. 7 
(adopted, 11-7-13) (born 1915) 





saan aa cea 
Chet Basdeo pala or Sahai Bhimsen Tota Ram 
(died before 1902) Defendant No. 1 (died 1913) Defendant 
Mu mat e i No. 3 
Rukmin! widow Ramesh Ch. minor 
AA No. 4 Defendant No 2 
| 
Chhote Lal | | 
(deceased) , Durga Prasad Gaya Prasad Yad lan 
M t Plaintiff Plaintiff Defendant No. 6 
Gango widow No. 1 No. 2 adopted b 
Defendant No. 5 (born 1908) minor Matru A 


Of the'facts which are stated in the pedigree, their Lordships take parti- 
cular note of the circumstance that the respondent Ghanshiam Das was not 
born until 1915 and that prior to his birth the appellant Yad Ram had been 
adopted by; Matru Mal who was then without male issue., Yad Ram was the 
natural son of Bhimsen who was the son of Behari Lal who was the son of 
Kashi Ram) .and thus belonged naturally to the other branch of the family 
from that of Ghanshiam Das who descended from Girdhari Lal. 


In the year 1933 the present suit was commenced by the appellants Durga 
Prasad and Gaya Prasad and a third: plaintiff who subsequently disappeared 
from the proceedings. Every member of the family was made a party to the 
suit and they were conveniently grouped into five sets of defendants: (1) Bas- 
deo Sahai land his son Ramesh Chander (defendants 1 and 2), (2) Tota’ 
Ram (defendant 3), (3) Musammat Rukman Kunwar and Musammat Gango 
ae 4 and 5), (4) Yad Ram and Ghanshiam Das (defendants 6 and 


™ 


t 
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7) and (5) Sri Thakur Murli Manoharji Maharaj (defendant 8)-whose rights 
are no longer in dispute. 


By their plaint the plaintiffs pleaded inter alia that (a) during the time 
of Bhawani Das Girdhari Lal and his brothers there was-no family property 
or fund and that Matru Mal, Kashi Ram and Bihari Lal acquired property 
aud collected funds by their own efforts, (b) that Matra Mal adopted Yad 
Ram and executed a will on 17th December, 1913, whereby he bequeathed his 
property in equal shares to Yad Ram and to his natural son, if any, born to 
his sccond wife, and that thereafter Ghanshiam Das was born so that he aud 
Yad Ram became the owners of Matru Mal’s property in equal shares, (c) that 
both Bihari Lal and Matru Mal carried on a separate money-lending business, 
the former under the style of Kashi Ram-Bihari Lal and the latter under the 
style of Girdhari Lal-Matru Lal and that in addition they carried on a joint 
business under the style of Kashi Ram-Matru Mal of which they were joint 
owners in equal shares, (d) that since the death of Matru Mal in 1918 all three 
concerns had been managed and supervised by Basdeo alone, (e) that the 
family of the plaintiffs and the defendants 1 to 5 had remained 
jomt and defendant 1 (Basdeo) was the manager and supervisor 
thereof, (f) that by reason of the dishonest dealings of Basdeo and 
his failure to render accounts the plaintiffs did not wish to remain joint 
and claimed partition, (g) that defendants 4 and 5 were entitled only to main- 
tenance but, as some of the Zamindari properties stood recorded in the Reve- 
nue Papers against their names ‘‘for their conclusion”, they too had been 
impleaded, (A) that defendants 6 and 7 (Ghanshiam Das and Yad Ram) were 
entitled to a moiety share in the joint property and the money dealing of 
Matra and Bihari Lal and (4) that in 1911 Matru Mal had constructed a 
temple and given some of the Zamindari property out of his half share in the 
Zamindari to defendant 8. l 


By their plaint the plaintiffs divided the property into three schedules~— 

(a) Property owned by the plaintiffs and defendants 1, 2 and 3 as descen- 
dants of Bihari Lal, of which the plaintiffs claimed one-third. À 

(b) Property owned by Ghanshiam Das and Yad Ram as to one-half and 
by the plaintiffs and defendants 1, 2 and 3 as to the other half, of which the 
plaintiffs claimed one-sixth. 


(c) Property of which Ghanshiam Das and Yad Ram and defendant 8 or 
defendant 8 alone was owner as to one half and the plaintiffs and defendants 
1; 2 and 3 as to the other half of which the plaintiffs claimed one-sixth. 


It was urged upon their Lordships, and there is much upon the face of thie 
plaint to support’ the contention, that at this stage of ihe proceedings the 
plaintiffs proceeded upon the assumption that at some time the two branches 
of the family deriving from Girdhari Lal and Kashi Ram respectively had 
divided: and that the business latterly known as Kashi Ram-Matru Mal was 
owned by the two branches in partnership in equal shares. It was perhaps 
Zor this reason that the plaintiffs did not think it necessary to plead with any 
particularity how or when the partition had taken place. They, it was said, 
regarded the dispute between themselves and Basdeo, another member of 
their own branch, as the only material issue and their joinder of Ghanshiam 
Das and Yad Ram was little more than formal. But whether or not this as- 
sumption was made and whatever the justification for it, it could no longer 
be properly made after Ghanshiam Das had by his guardian put in his written 
statement and particularly his somewhat belated supplementary written state- 
ment of December 16, 1932, by which he pleaded 

ti The entire business of the family of the plaintiffs, defendants’ 1st and 2nd partics 
ahd the contesting defendant has been carried’ on from this very aneestral fund and the 
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entire property has been acquired from. this very ancestral fund in different shapes. The 

business and money-lending, ete., no matter in whose name they are carried on and the pro- 

perty, no matter in whose name they have been purchased, all belong to the joint family, 

im which the contesting defendant owns a moiety share”. 


From this Moment it was clearly incumbent on the plaintiffs to esta- 


blish affirmatively a division between the two branches of the family and, as 
will be seen, they have failed in the opinion of the High Court to do so. The 
claim of Ghanshiam Das to own a ‘‘moiety share’’ in the joint property rested 
on his refusal to admit that Yad Ram had been validly adopted by Martru Mal. 
That is a matter no longer in dispute. But it has remained in dispute whether 
Yad Ram is entitled to one-half or one-quarter of the moiety belonging to Matru 
Mal’s branch of the family. If the plaintiffs are right in their contention that 
at some date, which, however uncertain, must have been before Matru Mal’s 
will, a division took place, then Matru Mal was competent to dispose of the 
property of which he purported to dispose, his will operated according to its 
tenor, and Yad Ram is entitled to one-half; if, on the other hand, there was 
not a division and Matru Mal was not competent to dispose of property which 
ex hypothesi was still joint, then Yad Ram was under Hindu 'law entitled to 
one-quarter only of the share, the other three-quarters being taken by Ghan- 
salam Das, the natural son of Matru Mal. It is for this reason, no doubt, 
that Yad Ram has throughout the proceedings, including these appeals, allied 
himself to the plaintiffs. ; 


To the written statements of the other defendants it is unnecessary to 
refer in detail. It is sufficient to say that, while upon the issue whether there 
had been a division between the two branches of the family there was no general 
opposition to the plaintiffs, the sources of dispute between the members of the 
plaintiff’s branch of the family appear to have been numerous and complex. 
These matters are irrelevant to the present appeals. It may, however, be 
noted that specific reference was made to a partition of certain shops which took 
place in 1911 between Matru Mal on the one side and Basdeo, Bhimsen and 
Tota Ram on the other side, a transaction which, whatever its true significance, 
appears to ‘have led the learned Subordinate Judge to a conclusion which was 
not supported in the High Court or before their Lordships. 


Upon the pleadings a number of issues were framed of which only three 
need be mentioned :-— 

1. Are |the plaintiffs and defendants Ist and 2nd parties (defendants 1 to 3) and 
defcudant 7 mot members of the joint Hindu family and did any partition take place 
between them, if so, when? Are the plaintiffs entitled to have any of the properties 
partitioned f | ; 

2. Is the firm Kashi Ram-Matru Mal a joint Hindu family firm or is it a mere partner- 
ship firm? 

3. whet are the respective shares of the parties in different ‘properties in suit and 
how is the partition to be effected? 

It is, as their Lordships think, unfortunate that the issue of partition. was 
not framed with greater precision, for this, if for no other, reason, that their 
Lordships have not the advantage of the views of the learned Subordinate 
Judge upon the contention which has been strenuously and cogently argued 
before them ‘that the partition took place at some date in or about the year 
i885. Whether or not this contention was raised before the learned Judge, 
their Lordships are not ima position to say. There is at least no trace of it 
in his judgment. On the contrary, after a consideration of the oral evidence 
and the do¢uments which were voluminous he held 4 

(hat there was a partition between Matru Mal on the one hand and Bhimser, Tota 
Ram and Bagdco Sahai on the other hand on the 2nd October, 1911. : 

That there was such a partition of certain items of property on that date is 
beyond doubt. But the judgment of the learned Judge and the decree that was 

| 
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based on it make it clear that he for some reason regarded the partition of all 
the family property as having taken place at that time. 


From the judgment and decree of the learned Judge several appeals were 
preferred to the High Court at Allahabad. The appeal with which their Lord- 
ships are at present concerned was that of Ghanshiam Das who claimed in the 
words of his first ground of objection that it was 

‘famply proved from the evidence on the record fami i i 
belong is still joint and-the finding of the Goust eae ania aa Ma ng ag iya 
Matru Mal on one side and Basdeo Sahai and others on 2nd Oetober, 1911, is against the 
ka a evidence on the record and the plamtiffs have altogether failed to prove the 

e. 

Upon. this question the High Court after a penetrating and exhaustive 
examination of all the relevant facts and documents came to a clear conclusion. 
In the first place they rejected the finding of the learned Subordinate Judge 
that a partition of the family property. took place on 2nd October, 1911, 
holding that this finding was not in accordance with the pleading of any party 
and that it was not supported by any evidence. They then proceeded to consi- 
der the case which, as they said, had been put before them on appeal by lear- 
ned Counsel for all parties except Ghanshiam, ‘‘namely that Matru Mal 
separated about 1885’’, and upon this the first conclusion to which they came 
is worth citing verbatim. \ 

‘In spite of the suppression of many of the books of the family (for which the plain- 
tiffs and Tota Ram blames Basdeo and for which Basdeo blames the plaintiffs and Tota 
Bam) there is abundant evidence to show that Kashi Ram-Matra Mal was merely the conti- 
nuation of the ancestral business which was going on from 1832 under the name of Bhawani 
make Girdhari Lal and that it was not a new business begun by Kashi Ram and Maru 

Next they considered the origin and status of the two so-called branch 
firms of Girdhari Lal-Matru Mal and Kashi Ram-Behari Lal and upon the evi- 
dence came to the conclusion of fact that each of these firms was started with 
joint family property, whence followed the conclusion of law that the property 
acquired by each of these firms was joint family property. From these conclu- 
sious which are supported by adequate evidence their Lordships see no reason for 
dissenting and they concur in the view which has been urged upon them by 
learned Counsel for the respondent that a disclosure of all the books of family 
accounts might well have placed beyond doubt not only that the conclusions al- 
ready stated were correct but also that no separation had taken place. It was 
contended on behalf of the appellant Yad Ram that he at least had not been 
implicated in any suppression of books, but his interest lay with those who were 
responsible for the suppression and he must sufter with them. 

The facts being established that the old family firm was joint and that the ` 
branch firms, having been started with a nucleus of family property, were also 
joint, it was the task of the plaintiffs and their allies to prove a separation. 
No special stress need here be laid on the question of onus. As a determining 
factor of the whole case that question only arises if the Court finds the evidence 
go evenly balanced that it can come to no definite conclusion, see Robins v. 
National Trust Co.t. In the present case, though there are incidents and tran- 
sactions which point more or less strongly to a separation having taken place at 
some time, it appears to their Lordships, as it did to the High Court, that they 
are susceptible of explanation and that the balance of evidence leads to the oppo- 
site conclusion. It would be superfluous to rehearse the elaborate scrutiny to 
which every incident in the case has been subjected on the careful judgment 
of the High Court. In the present appeal, great stress was laid upon the acis 
of Matru Mal himself, the father of Ghanshiam Das, and particularly upon his 
endowment in 1911 of a temple in Purdilnagar and his adoption of Yed Ram in 
erie NE E a one es Se EE ee ee 
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1913 and upon the will that he made in the same year. It is not to be denied 
that these are factors from which, if they stood by themselves an inference 
could be drawn that at some time a separation had taken place. But the ap- 
pellants’ case was that a separation had taken place as long ago as 1885 or there- 
abouts and, insufficient and imperfect as the family records are, they create a 
general impression which is not to be displaced by the conduct of Matra Mal nor 
by the fact, also relied on by the appellants, that the terms of his will were act4 
ed on by Basdeo and other members of that branch of the family. In this con- 
nection it is not to be forgotten that Matru Mal was Karta of the family and 
that, if he did not always act within the strict limit of his legal right under 
sera acquiescence by the other members of the family would not be 
unusual. 


One other category of documents may be mentioned. The appellants-relied 
upon the fact that in certain Khewats, in which Matru Mal and Bihari Lal had 
been registered as sharers in equal shares upon the death of Bihari Lal, his sons, 
Basdeo Sahai, Bhimsen and Tota Ram (and in some eases also the widows of 
a son and grandson) were registered as the transferees of his share ‘‘by right 
of inheritance’. It was rightly pointed out that such language is inappropriate 
to a transfer upon the death of a member of an undivided family. But their 
Lordships would repeat what was said in Nageshar Baksh Singh v. Ganesha, at 
pp. 69, 70, that a definition of shares in Khewats or other Revenue Papers can 
be regarded as only a very slight indication of title: it is not the function of the 
officer who compiles such papers to decide questions of title. In particular the 
nice distinction which arise upon an issue whether or not there has been a separa- 
tion are not for their determination. Thus, one by one, the documents on which 
the appellants rely can be examined and, though their cumulative weight may 
-be considerable, there still remain the formidable facts, to which reference has 
already been made, and these are the more formidable because, through no fault 
of the respondents but by the deliberate act of one or more of the appellants, 
documents, which might have made the story clear, have been withheld. Nor can 
it be ignored that the appellants did not, as they should have done, at an early 
stage formulate exactly how and when the partition alleged by them took place, 
but left it to emerge from such oral evidence as might be given and such docu- 
ments as they themselves thought fit to disclose. 

On the whole, therefore, in this difficult and complex case, their Lordships 
concur in the judgment of the High Court. The appeals of (1) Durga Prasad 
and Gaya Prasad and (2) Tota Ram (now represented by Musammat Har 
Piar1) and (8) Lala Yad Ram fail and must be dismissed. A fourth consoli- 
dated appeal (No. 33 of 1939) was not proceeded with and must also be dis- 
missed. Two other matters may properly be mentioned. The first relates to 
the maintenance now payable to Musammat Gango, the widow of Chhote Lal, 
a son of Chet Ram, who was a brother of Basdeo, Bhimsen and Tota Ram. This 
maintenance which had been fixed by the Subordinate Judge at Rs. 51 per 
month was under his decree payable by the plaintiffs and by the defendants 
Basdeo and Tota Ram. This was clearly right. By the High Court the 
maintenance of Musammat Gango was increased to Rs. 80 per month but the 
increase appears to have been directed to be paid by the appellants Durga Prasad, 
and Gaya Prasad only. The reason for this apparent error is that they alone 
were made respondents to the appeal by Musammat Gango from the order of 
the Subordinate Judge, by which she asked (inter alta) that her mamtenance 
might be increased. This appeal together with all the other appeals was dis- 
posed of by the High Court in one judgment and it appears to have escaped the 
notice of the Court that the parties were defective. Upon the present appeal, 
however, the appellants Durga Prasad and Gaya Prasad have taken the point 
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and have submitted that the appeal by Musammat Gango was incompetent in 
that it failed to implead the other parties who had to share in the order to pay 

maintenance and, that the order of the High Court should in this respect be 

set aside. At the hearing of the appeal it was contended in the alternative 

that the burden of increased maintenance should be directed to be borne equally 

in the same way as.the original maintenance, and it was urged that the order 
of the High Court should be varied accordingly. Their Lordships cannot enter-- 
tain this latter alternative. There is no trace in the formal case of these ap- 

pellants that they proposed to ask for any order against Basdeo and Tota Ram 

or their representatives and it would not be proper that any such order should be- 
made. That leaves the question whether it was competent for the High Court 

to make an order for increased maintenance against the share of Durga Prasad 

aud Gaya Prasad only. It does not appear that this matter was argued, or indeed 

that the point was. ever taken, before the High Court, and for this reason, 

particularly having. regard to the trifling nature of the sum involved, their 
Lordships do not think that the order of the High Court should in this respect 

be: varied. i i 

The second matter which must be mentioned is the apparent discrepancy 
between the judgment of the High Court and the formal deeree in Appeal No.. 
246 of 1933. Their Lordships have expressed their approval of, and concurrence: 
in, the conclusions of the judgment. But they find it difficult to reconcile it 
in all respects with the terms of the decree. Inasmuch, however, as there has 
: been no cross appeal: by Ghanshiam Das, who must be presumed to be content 
with the decree, their Lordships do not.think it right to make further comment 
upon it or to advise that it should be varied so as to conform more nearly with 
the judgment. - 

For the reasons above appearing their Lordships will humbly advise His. 
Majesty that these appeals should be dismissed. The appellants in each of the 
appeals other than the fourth appeal must pay one-third of the costs of the res- 
pondent Ghanshiam Das of the consolidated appeals. ` 


Solicitors for Appellants: Barrow Rogers and Nevill. | 
Solicitors for Respondents: T. L. Wilson and Co. 


K.S. l Appeals dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justroe QOVINDARAJACHABI. 


Mulukulla Kumaraswami _ ; .| Appellani™ 
, v. , 
Ghantasala Mahalakshmamma and another .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 90—Application to set aside sale- 
on the ground of scaling down of decree subsequent to sale—Matntainability. 

In deciding the question whether by reason of the scaling down of the decree subse- 
quent to the sale in execution, the sale is liable to be set aside, the principle to be applied’ 
is to consider what would have been the position had the sealed down decree been passed by- 
the Court in the first instance. 

‘ Where though there were three plots of land they were brought to sale as one plot 

Without any objection and the decree was subsequently scaled down, in the circumstances , 
it, could not be said that if the decree had been sealed down prior to the date of the sale, 

there would have been no need to sell the property and as such it cannot be maintained 

that the subsequent scaling, down of the decree rendered the sale invalid. 

Case-law reviewed. ; - 
l Appeals against. the order of the District Judge, Kistna, in A.S. No. 355 
of 1944 (A. S. No.: 111 of 1944, Sub-Court, Bezwada) and A.S. No. 271 of 


* A.A.A.O. Nos. 51 and 128 of 1946. 8th April, 1948. 
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194 (AS. No. 72 of 1944, Sub-Court, Bezwada), respectively preferred: 
against the order of the Court of the District Munsif of Bezwada in E.A. No. 
1463 and 1462 of 1943, respectively in O.S. No. 107 of 1934. 


B. Srinivasamurtht and Ch. Raghava Rao for Appellant. 
F. Somasundaram for Respondents. 
The Court delivered the following 


JUDGMENT :—These are two appeals by father and son, judgment-debtors im 
O.S. No. 107 of 1934 on the file of the Court of the District Munsif of Bezwada. 
They arise out of two applications under Order 21, rule 90 of the Civil Proce- 
dure Code ‘for setting aside a sale held on 20th June, 1941. The decree-holder- 
was herself the purchaser. She purchased the properties in question which 
were sold as one lob for Rs. 1,010. 


Applications were made in 1938 for the scaling down of the decree. The 
scaling down proceedings passed through several vicissitudes which it: is un- 
necessary to follow. 


"At the time when the sale was held, and in fact at the time of the filing 

of &.P. No. 548 of 1940 in which the sale was held, the applications for 

scaling down stood dismissed and the amount due under the decree together 

with execution costs stood, according to the execution petition. at the figure of 
Rs. 1,131-5-5. 


By rehson of certain ander of this Court and consequential orders passed 
by the Court of the Subordinate Judge of Bezwada, the'decree was, subsequent 
to the sale} scaled down to Rs. 321-1-6 together with subsequent interest thereon 
at 64 per cent. per annum from ist October, 1987 plus Rs. 248 which. represent- 
ed the amount of costs together with interest thereon at 5 per cent. per annum 
from 15th September, 1934. If the amount due on 20th June, 1941, viz., the 
date of sale, is calculated in the light of the later orders scaling down. the 
decree, it would appear that there would, at that time, be due from the judg- 
ment-debtérs’ only Rs. 621 and odd. 


The short point which arises in these appeals is whether by reason of the 
- subsequent scaling down of the decree to the extent already stated, the sale is 
liable to be set aside. The principles governing eases of this description are 
laid downjin two decisions of this Court in Venkataswam Naidu v. Annappa- 
reddi Nagireddi+ and Kuppa Sankara Sastra v. Kakumanw Varaprasad. In 
Venkataswami Naidu v. Annappareddi Nagireddv’, Wadsworth and Patanjali 
Pastri, JJ A observed that, 

‘‘the true criterion seems to be to consider what would be the position had the appel- 
late Court’s decree been passed by the Court of first instance. If the sale which has 
been held is one which would have been held even if the Court of first instance had: 
decreed the! amount eventually found due in appeal, there is no legal or equitable reason 
for setting aside that sale or ordering restitution.’’ 


In Kuppa Sankara. Sastri v. Kakumanu Varaprasad®, Wadsworth, J., fol- 
lowed the rule laid down in Venkataswami Naidu v. Annappareddi N agireddi?. 
The app ication of that principle to the facts which arose before the learned 
Judge is significant. There, two items of property were sold in execution of a 
mortgage ;decree for Rs. 1,900 and Rs. 2,223, respectively, the preliminary 
decree being for Rs. 4, 119-7-4. The decree was subsequently scaled down to a 
sum of Rs. 1,728-9-0 and Rs. 493 costs with subsequent interest amounting in 
all to Rs.|2, 469. It was therefore apparent that even if the scaled down decree 
is taken Into consideration, after the first item was sold for Rs. 1,900, there 
would still have remained an amount of approximately Rs. 569, due under the 
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decree. Though the second item realised, as already stated, Rs. 2,223, the sale 
of that item too was upheld because it was obvious that the decree as scaled 
down would not have been satisfied by the sale of the first item alone. In 
the present case though there were three plots of land they were brought to sale 
as one lot without apparently any objection. It could not be said that if the 
decree had been scaled down before 20th June, 1941, as it subsequently was scaled 
down, there would have been no need to sell the property. Applying the prim- 
ciple laid down in the two decisions already referrd to, it seems to me that it 
cannot be maintained that the subsequent scaling down of the decree rendered 
the sale invalid. 

The decision in Kuppa Sankara Sastri v. Kakumanu Varaprasad', is also 
authority for the position that it is not open to an executing Court to refuse to 
execute the decree as it stands and that a sale held on foot of a decree which 
is not then scaled down but which ultimately turns out to be one which is liable 
to be scaled down, is not invalid as offending against section 7 of Madras Act 1V 
of 1938. 

Agreeing with the Courts below, I hold that the sale cannot be set aside 
-on the ground which has been put forward. The appeals are accordingly dis- 
missed with costs. 

Leave to appeal is refused. 

V.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice PANOHAPAGESA SASTRI. 


Ratnaswami Padayachi and others .. Appellanits* 
Y. 
Kuppuswami Ayyar and others .. Respondents. 


Cusl Procedure Code (V of 1908), seotion 48—Last day of the twelve years period 
expiring on Sunday—Esecution petition filed the next day—If barred—Applicabiltty of ihe 
principle that a party should not suffer where he ts prevented from doing a thing by the 
-act of the Court. 

A party should not suffer for the act of the Court and if a Court is not sitting on the 
last day when he should do any particular act he will be in time if he does it on the next 
day when the Court sits. This principle has been recognised by the provisions of the 
General Clanses Act and also by the express provisions of section 4 of the Limitation Act. 

Held, applying this principle, that where the last day of the twelve years period 
fixed under section 48 of the Civil Procedure Code expired on a Sunday on which day the 
Court was closed and the execution petition was filed on the next day, it was in time. 

Appeal against the order of the District Court, South Arcot, dated 30th 
November, 1946 in A.S. No. 314 of 1945, preferred against the order of the 
Court of the District Munsif, Chidambaram, dated oth March, 1945, in E.P.R. 
No. 90 of 1943, in O.S. No. 289 of 1930, District Munsif Court, Pattukottal. 


E. Srinivasan for Appellants. 
A. V. Viswanatha Nastri for Respondents. 
The Court delivered the folowing 


JUDGMENT.—This second appeal arises out of the execution proceedings in 
E.P.R. No. 90 of 1948, on the file of the District Munsif’s Court of Chidam- 
baram in O.S. No. 289 of 1930, on the file of the District Munsif’s Court, Pat- 
tukotiai. The judgment-debtors are the appellants here. There was a decree 
a, aana 

; 1. (1947) I M.L.J. 359. 
_* A.A.A.O. No. 79 of 1947. 16th April, 1948. 
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against them for Rs. 1,200 and odd passed by the District Munsif of Pattukottai 
on 29th November, 1980. This decree was assigned over to the present first, 
respondent, Kuppuswami Iyer. He had the decree transferred for execution to 
‘the District Munsif’s Court, Chidambaram and filed E.P. R. No. 90 of 1943 
therein on 30th November, 1942. The twelve years period fixed under section 
48, Civil Procedure Code would expire by 29th November, 1942, but as it 
happened to be a Sunday on which the Court was closed the execution petition 
“was filed on the next day. Objection was taken by the judgment-debtor that 
no order could be passed on the execution petition by reason of the provisions 
of section 48, Civil Procedure Code which provides for an absolute term 
of twelve years within which the execution petition should be filed. It was 
contended that there is no statutory provision which allows any extension of 
time beyond the period fixed in section 48 itself and the only exceptions are 
those which are recognised in that section itself. The District Munsif upheld 
the objection and dismissed the execution petition. On appeal the learned 
District Judge of South Arcot held that the execution petition was in time and 
ordered execution. This second appeal is filed by the judgment-debtors against 
the said judgment of the District Court. 


It is argued by the learned counsel for the appellants that section 48 of 
the Civil Procedure Code does not provide for any extension of time except 
in the cases which are provided for in that very section and that the lower ap- 
pellate Court was wrong in applying section 4 of the Indian Limitation Act or 
section 10!of the General Clauses Act or in relying on any general principle 
in favour of the deeree-holder. Reliance is placed on the decision in Subrama- 
niam v. Natarajat, where it was held that section 15 of the Indian Limitation 
Act cannot be availed of by a decree-holder to get over the bar of section 46 
of the Civil Procedure Code which provides for a maximum period of twelve 
years only. It was held then that the period of twelve years aforesaid is not a 
period of limitation in the strict sense. It is further argued that it is really a 
condition precedent for a proper execution petition that it should be presented 
within the period of twelve years provided for in section 48 of the Civil Proce- 
dure Code and in that view the principle of the decision in Chenchu Ramana 
v. Arunachalam?, applies to the present case. On the other hand the learned 
counsel for the respondents contends that section 4 of the Limitation Act would | 
govern the present case and that even assuming that it is not applicable section 
10 of the! General Clauses Act would apply. In any event the decree-holder 
can rely on the well settled principle of law that where the parties are prevent- 
ed from doing a thing in a Court on a particular day, not by any act of their 
own but by the act of the Court itself they are entitled to do it at the first subse- 
quent opportunity. This principle has been frequently recognised and acted 
upon in several decisions out of which it is sufficient to refer to the decision 
in Peary Mohun Aich v. Anunda Charan Biswas®, Sambasivachari v. Rama- 
swami Reddit and Sivarama Pattar Kanicker v. Krishna Tyer®. 

| 

The arguments before me have covered a wide ground and the learned 
Counsel on both sides have placed before me all the various aspects of the 
matter very elaborately. It is not, however, necessary to deal with the various 
contentions as In my opinion this second appeal can be disposed of on the ap- 
plication of the principle recognised in Peary Mohun Aich v. Anunda Charen 
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Biswas', and followed by our Courtin Sambasivachari v. Ramaswami Reddi2, 
In the present case we are concerned only with the question as to the effect of 
the Court being closed on the last day of the twelve years period. It is un- 
necessary, therefore, to deal with the wider question whether the twelve-year 
period fixed is a period of ‘‘limitation’’ and if so in what sense? ‘There is a 
certdin amount of conflict between the decisions in Subramania v. Nataraja® 
and Aalyanasundaram v. Vaithilingat. In Drigpal Singh v. Pancham Singh®, 
there is a full and elaborate discussion of the conflicting view points. It is 
uot necessary to pursue that matter further in the present case. The principle 
that a party should not suffer for the act of the Court and that if there is no 
Court sitting on the last day when he should do any particular act he will be in 
time 1f he does it on the next day when the Court sits is too well established to 
be challenged now. That has been recognised by the provisions of the General 
Clauses Act and also by the express provisions of section 4 of the Indian Limi- 
tation Act.' In the cireumstances it is sufficient to rest this judgment on the 
application of that principle. In that view it follows that the decision of the 
learned District Judge is right. 

The decision of the Full Bench in Chenchu Raman v. Arunachalam®, bears 
10 true analogy to the facts of the present case. There it was held that the 
period of three months provided by section 9 of the Provincial Insolvency Act 
is not a period of limitation for the presentation of a petition for adjudication. 
as an insolvent but is a condition precedent for an available act of bankruptcy. 
On a proper construction of sections 7 and 9 of the Act, an act of bankruptey 
ceases after the lapse of three months to be a valid ground of adjudication. 

This appeal accordingly fails and is dismissed with costs of the contesting 
respondents. No leave. 

V.S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Horwnn. 
Kotha Appa Rao .. Petitioner” 


V. 
M. Mohammad Haneef .. Respondenti. 


ae Arbitration Act (IX of 1899), seciton 14 (2)—Award—Court passing decree on award 
before expwry of time for filmg an application io set aside award—Decree passed without 
Jurisdiction. 

ita decree is passed by a Court on the award of an arbitrator before the expiry of the 
time for making an application to set aside the award, then such a decree should be deemed’ 
as passed without jurisdiction. 

In a suit a reference was made for arbitration and when the award was received by 
the Court the pleaders of both parties Were present while the defendant alone was absent 
and the Court forthwith passed a decree confirming the award, though the defendant’s 
pleader asked for an adjournment. ; 

Held, ihat the period of thirty days for filing objections not having expired the Court 
was not justified in passing the decree ‘and therefore the matter should be remanded to the 
lower Court for adhering to the procedure under section 14 (2) of the Act. 

Petition under section 115 of Act V of 1908, praying, that the High Court 
will be pleased to revise the decree of the Court of the District Munsif of Erode, 
dated 27th May, 1946, in O.S. No. 301 of 1944. 


E. Deskachary for Petitioner. 
T. L. Venkatarama Asyar for Respondent. 





1. (1891) I.L.R. 18 Cal. 631. 4. I.L.R. 1939 Mad. 6rr. 

2. (1898) 8 M.L.J. 265: I.L.R. 22 Mad. 5. LL.R. 1939 All. 647 (F.B.). 
179. 6. (1935) 69 M.L.J. -283 : I.L.R. 58 Mad. 
ge (1922) 43 M.L.J. 168: I.L.R. 45 Mad. 794 (F.B.). 
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The Court delivered the following | 

Jupemunt.—A. reference was made to arbitration in a suit. The award 
was received on the day when the Court re-opened after the summer vacation. 
The pleaders for the parties were present in Court and the plaintiff at once ex- 
pressed his intention of accepting the award; but in the absence of the defen- 
dant, the defendant’s pleader asked for an adjournment, which was refused. 
Upon his reporting no instructions, the award was accepted and a decree pass- 
-ed at once. | 

Even fòr arbitration in suits, the general rules relating to arbitration pro- 
ceedings haye to be followed as far as possible; so that it is necessary for an 
arbitrator to inform the parties that he has made the award; and it is the duty 
of the Court under section 14 (2) of the Act upon receiving the award, to © 
inform the parties of its having been filed. Since the pleaders who represented 
the parties Woke present, we may take it that this direction was complied with 
by the District Munsif by informing the pleaders that it had been filed. The 
Court, however, had no right to pass the decree forthwith. Not apparently 
having found any reason for remitting the award or any part of it for reconsi- 
deration, it was its duty to pass a decree only after the time for making an appli- 
cation to set aside the award had expired. That period was thirty days under 
the Schedule to the Act. No time having been given at all, the decree was clearly 
passed without jurisdiction. 

The petition is allowed and the suit remanded to the trial Court for dis- 
missal after giving fresh notice to the parties and allowing thirty days to inter- 
vene before| passing a decree to permit of the filing of an application to set aside 
dhe award. | The costs of this petition will abide the result. 


K.C. | r Petition allowed. 
| EE e 
th [PRIVY COUNCIL.] 

(On appeal from the High Court of Judicature at Bombay.) 


P i :—LogD NORMAND, LORD MACDERMOTT AND SIR JOHN BEAUMONT. 
Bhagwan): Morati Goculdas .. Appellant* 
1 w. 
“The Alembic Chemical Works Company, Ltd. and others .. Respondents. 


Parinership—Continutty of personality after change of members—Limits—Members ihen 
CONSLULING irm or who may thereafter conslitute it employed as managing agents of com- 
pany—Provision that appointment was not liable to be revoked thereafter—Firm if can 
enforce the right when all the original partners who had entered into the ‘contract 
ceased to be| tis members—Compantes Act (VII of 1918), section 87-B (c)—Applicabiliiy. 

A company by its Memorandum of Association provided that the members who then 
-constituted or who might thereafter constitute the firm of ‘‘K. A. and Company’? were there- 
by appointed| as secretaries, treasurers and agents of the company upon the terms contained 
in an agreement and it was expressly provided that the appointment should not be Hable 
at any time |thereafter to be revoked or cancelled. In case of change in the constitution 
of the firm by death, retirement or admission of new partners it was provided that a fresh, 
agreement if; necessary should be entered into by the company and the firm on the same 
terms. No such agreements Were entered into and ultimately when the only remaining origi- 
nal partner ceased to be a member of the firm the company alleged that the agreement 
had come to an end as the firm with which ihe company had entered into the agreement 
ceased to exist. 

A new partner of the firm filed a suit against ihe company for damages for breach of 
-the agreement. 

Held, the new pariner cannot enforce the rights, nor be rendered liable for the obli- 
gatione of the firm arising under the agreement, as there was no privity of contract between 
the company] and the firm as it subsequently existed. 

The P ership Act avoids making a firm a, corporate body enjoying the right of 
perpetual succession. The fact that a firm under the Indian Parinership Act possesses 
er ————_—_——_—_—_—__ NAAN aa E TANgNNN 


"P.O. App. No. 73 of 1948. 28rd February, 1948. 
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a distinet personality does not involve that the personality continues unchanged so long 
as the business of the firm continues. Though for the purposes of the proviso to sub-clause (o) 
of section’ 87-B of the Indian Companies Act, persons who were partners, at the date of 
the commencement. of the Amending Act (1936) may be in the position of ‘‘Original 
partners’’, it does not make them ‘‘original partners’? for the purpose of the managing, 
agents’ agreement. 


Sour Herbert Cunliffe, K.C. and P. Quass for Appellant. 
D. N. Pritt, K.C., Gordon Brown and B. Sen for Respondents. 
Their Lordships’ Judgment was delivered by 


| Sm Joan Beaumont.—This is an appeal from the Judgment and decree of 
the High Court of Judicature at Bombay, dated the 24th November, 1943, dis- 
missing the appellant’s appeal from the judgment and decree dated the 16th 
December, 1942, of Mr. Justice Chagla exercising original civil jurisdiction of. 
the High Court. ; 


In the suit out of which this appeal arises the appellant, who was plain- 
tiff, claimed against the first respondent, The Alembic Chemical Works Company, 
Limited, (hereinafter referred to as ‘‘the Company’’) Rs. 9,00,000 damages. 
for breach of an agreement of the 7th December, 1907, to employ the firm of Koti- 
bhasker Amin and Company, of which the appellant claimed to be a member,, 
as managing agents of the company. 


The claim arises in this way. The Company was formed in the year 1907 
aud under clause 6 of the Memorandum of Association it was provided that 
the members who then constituted or who might thereafter constitute the firm 
of Messrs. Kotibhasker Amin and Company were thereby appointed secre- 
taries, treasurers and agents of the company upon the terms contained in the 
agreement annexed to the Articles of Association, and it was expressly pro- 
vided that in consideration of the services rendered by them in promoting the 
company, the appointment of the said firm as secretaries, treasurers and agents. 
of the company should not be liable at any time thereafter to be revoked or can- 
celled on any ground or for any reason whatever, save and except their being 
found guilty of fraud in the management and discharge of their duties as such 
secretaries, treasurers and agents, and that the remuneration payable to the 
said firm should be as therein mentioned. Clause ILI of the Articles of Associ- 
ation was expressed in much the same terms and referred to the agreement there-. 
to annexed and marked A. 


The agreement referred to in the Memorandum and Articles of Association’ 
was dated the 7th December, 1907, and was made between the Company of tho: 
one part and Anant Shirdhar Kotibhasker, Bhailal Dajhibai Amin, Krishnalal 
‘Tribowandas Gajjar then a minor by his guardian Tribhowandas Kalyandas 
Gajjar and Moreswar Balchandra Bhatvabeker, carrying on business in Bombay 
under the name and style of Messrs. Kotibhasker, Amin and Company of the 
other part. The agreement so far as material provided that in ‘consideration of 
the agreement of the Company thereinafter contained they, the four persons of 
the second part, promised and agreed on behalf of themselves and each of them 
and the members or member of the said firm of Messrs. Kotibhasker Amin and 
Company, for the time being, thereinafter referred to as the’said firm (Clause- 
1) that they would faithfully and to the best of their ability perform the 
offices of secretaries, treasurers and agents of the said Company for the purpose 
of carrying on to the best advantage the business of the said company so long as. 
the said company and the said firm should continue to carry on their respective 
business at the remuneration upon the terms and subject to the conditions. 
theremafter mentioned. (Clause 2). That in consideration of the agreement 
thereinbefore contained on the part of the said firm, and in further consi- 
deration of the said firm having promoted the said company, the company 
thereby promised and agreed with the said firm and its members or member for- 
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the time peak that the said firm should be employed. as, and should be the secre- 

taries, treasurers and agents of the said company as long as the said firm and the 

said company should exist and continue to carry on the business either in the 

present or any name, and that such appointment should not be liable to be at. 
any time revoked or cancelled on any ground or for any reason whatever except. 
their being found guilty of fraud in the management and discharge of their 

duties of secretaries, treasurers and agents; and the said company thereby for 

itself and for its successors covenanted with the said four persons of the second. 
part of the gaid firm severally and jointly that the said company should from 
time to time’ when the constitution of the said firm changed by death, retire- 
“ment, admission of any new partner or otherwise, enter into a fresh agreement 
if necessary with the said firm and the partner or partners therein in the terms 
of agreement. i 


It was admitted by counsel for the respondents before the Board that the- 
said managing agents’ agreement was executed by the company after its incorpo- 
poration, though that fact does not appear from the record. 


The subsequent history of the constitution of the firm is as follows :— 


In the year 1910 A. S. Kotibhasker died. In the year 1911 the said 
Bhatvabekar assigned his share in the firm to T. K. Gajjar. In the year 1910- 
T. K. Gajjar assigned his share to K. T. Gajjar, who already possessed one 
share. In 1920 K. T. Gajjar assigned his two shares to one N. Purushottam. 
In the year 1922 the said N. Purushottam assigned his shares to the appellant. 
The firm then consisted of the said B.D. Amin, one of the original partners, 
and the appellant. On the 5th October, 1939, the said B. D. Amin assigned: 
his share in the firm to his son, the second respondent. It is not disputed that 
on, the occasion of any change in the constitution of the firm notice of the fact 
was given to the company who recorded such fact in its minutes, but it is not 
alleged that on any of these occasions an express fresh agreement was entered 
into by the company with the reconstituted firm as contemplated in clause 2 of 
the managing agents’ agreement. 


On the 20th November, 1939, the company, by their attorneys, wrote to the- 
frm alleging that since the 5th October 1939, when B. D. Amin, the only 
remaining original partner, assigned his share in the firm, the firm with which 
the company had entered into the agreement of the 7th December, 1907, ceased 
to exist, and! that such agreement had come to an end, and informing the firm: 
that the then firm of Kotibhasker, Amin and Company was not entitled to act as 
secretaries, treasurers and agents ‘of, he company and to be paid remuneration as. 
such. After some correspondence between the parties this suit was filed on the- 
14th March 1940, by the appellant against the company, the second respondent, , 
who was not willing to join as plaintiff, and certain parties whose position is 
not now material. The claim, as already pated was for damages for breach of 
the aa of Tth December, 1907. 


The learned trial Judge demised the suit primarily upon the eon 
that the firm of Kotibhasker, Amin and company existing at the commencement 
of this suit, land consisting of the appellant and respondent No. 2, neither of 
whom was a partner at the date of the managing agents’ agreement, was not 
| the same as that which had entered into such agreement, and that the appel- . 
lant, not haying been a party to such agreement could not enforce the rights, 
nor be rendered liable for the obligations, of the firm arising thereunder. — 


An appeal to the High Court in its Appellate Jurisdiction was dismissed sub- - 
stantially on, the same ground. Their Lordships think that the decisions of the 
Courts in India upon this point were right. l p 
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- Before the Board it was argued that under the Indian Partnership Act, 
1932, a firm is recognised ag an entity apart from the persons constituting it, 
and: that the entity continues so long as the firm exists and continues to carry 
‘on its business. It is true that the Indian Partnership Act goes further than 
the English Partnership Act, 1890, in recognising that a firm may possess a perso- 
nality distinct from the persons constituting it; the law in India in that respect 
being more in accordance with the law of Scotland, than with that of England. 
But the fact that a firm possesses a distinct personality does not involve that 
the personality. continues unchanged so long as the business of the firm conti- ' 

' nues. The Indian Act, like the English Act, avoids making a firm a corporate 
body enjoying the right of perpetual succession. The agreement of the 7th 
December, 1907, was made between the company and four named individuals, 
and when all of those four individuals had ceased to be members of the firm, 
there was no privity between the company and the firm as it then existed. 


In the Court of Appeal the appellant sought to raise a further point. It 
was contended that as the company had recognised B. D. Amin and the appel- 
lant as their managing agents from 1922 to 1930 it must be inferred that the 
company had entered into an agreement with the said B. D. Amin and the appel- 
lant to employ them as managing agents, upon the terms of the agreement of the 
‘7th December, 1907. Thereupon the appellant asked for leave to amend the 
plaint by alleging an implied agreement made in 1922 between the company on 
the one hand and B. D. Amin and the appellant on the other, and claiming 
damages for the breach of such agreement. The Court refused, leave to amend, 
and the appellant has argued before the Board that such refusal was wrongful. 
In their Lordships’ view the Court of Appeal in India was right to refuse leave 
‘to amend, since at the time when leave to amend was sought any claim under 
the alleged implied agreement would have been barred by limitation. 


In the trial Court and before this Board some reliance was placed on 
section 87-B (c) of the Indian Companies Act. That sub-clause was introduced 
into the Companies Act by the Amending Act of 1936. The sub-clause renders 
a transfer of his office by a managing agent void unless approved by the com- 
pany in general meeting but there is a proviso removing from the operation of 
the sub-clause any change in the partnera of a managing agent’s firm so long as 
one of the original partners continues to be a partner in such firm, and ‘‘original 
partners’’ are defined to mean, in the case of managing agents appointed before 
the commencement of the Amending Act, 1936, partners who were partners at 
the date of the commencement of the Act. So, for the purposes of the proviso, 
the appellant was to be regarded as an original partner. Their Lordships agree 
with the learned trial Judge that this section of the Companies Act has no appli- 
‚cation to the present case. It places the appellant in the position of an original 
partner for the purposes of the proviso, but does not make him an original part- 
‘ner for the purpose of the managing agents’ agreement. 


For these reasons their Lordships will humbly advise His Majesty that this 
-appeal be dismissed with costs. 


Solicitors for Appellants: T. L. Wilson & Co. 
Solicitors for Respondents: Hy. S. L. Polak & Co. 


K.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr.. JUSTICE PANOHAPAGESA NASTRI. 
Vedachala Gramani .. Petitoner* 


v. 
Sivasankari Ammal .. Respondent. 


Cwil Procedure Code (V of 1908), Order 22—Deaih of a defendant—Widow added 
as legal representative in tsme—TWill by the deceased leaving the suit property to his 
Aa a i application to add daughter—Earlier application bona fide—Bar of 

Pending the trial of a suit, one of the defendants died on 23rd November, 1946 and 
the plaintiff filed an application within the prescribed period to implead the widow of the de- 
ceased defendant as his legal representative, which was ordered op 27th February, 1947. During 
the course of the enquiry into this petition it appeared that the deceased defendant had left 
a will under which the suit property was bequeathed to his daughter, whereupon on the 10th of 
April, 1947, the plaintiff filed another application to implead the daughter also as a legal 
representative. That petition was dismissed on the ground that the delay between the two 
dates 27th February and 10th April, 1947, was not properly explained. In revision, 

Held, that the order of dismissal was materially irregular as, in a case like this, where 
one person has been impleaded in time as a legal representative and it is found necessary later 
on to implead another person as the real legal representative and there is nothing to, suggest 
that the earlier petition impleading the wrong person as the legal representative was not 
bona fide, there was no question of limitation as such which precludes the second petition 


being entertained and ordered by the Court. 


Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, 
Chingleput, dated 21st July, 1947, in I.A. No. 199 of 1947 in O.S. No. 90 of 
1946. 


G. Venkataraman for Petitioner. 

S. V. Rama Aiyangar and 8S. V. Ramaratnam for Respondent. 

The Court delivered the following 

Jupamunt:—The plaintiff Vedachala Gramani filed O. S. No. 90 of 1946 
on the file of the Principal Subordinate Judge’s Court, Chingleput, to set 
aside an order rejecting the petition for redelivery of properties from which 
he had been dispossessed by the first defendant in the action. Pending trial 
the first defendant died on the 23rd November, 1946 leaving behind him his 
wife Devaki Ammal and a daughter by name ‘Sivasankari Ammal, wife of 
Condilvelu Mudaliar of Sembiam. The plaintiff then filed an application to 
bring on record Devaki Ammal as legal representative of the deceased first 
defendant within’ three months from the date of death and the lower Court 
accordingly directed that the wife should be brought on record as the sixth 
defendant. During the course of that enquiry it appeared that Singaravelu 
Mudaliar had left a will in and by which the said property was bequeathed to 
his daughter Sivasankari Ammal. On the 27th February the widow was im- 
pleaded as the sixth defendant. The plaintiff filed another petition, I.A. No. 
199 of 1947, to implead the daughter also as the legal representative by reason 
of her enjoying the property as legatee under the will of Singaravelu Mudaliar. 
This petition was filed on the 10th April 1947. It was supported by an affidavit 
wherein it was stated that the plaintiff came to know of the will and the bequest 
thereunder only on the 9th April 1947. The daughter to whom notice was 
ordered appeared and filed a counter-affidavit objecting to her being impleaded 
as defendant in the action on the ground that the petition was filed too late and 
that the plaintiff knew all along of the will of the deceased Singaravelu 
Mudaliar and the bequest in favour of the daughter. The lower Court has dis- 
missed the petition on the ground that the delay between the 27th February 
jagaa a angan Din aka a akak a an aa A Ss 
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1947 and 10th April 1947 has not been explained properly and has observed 
further that every day’s delay should be accounted for. The revision petition 
is against this order of the lower Court. 


It is conceded for the respondent that the only objection to the petition 
is based on the unexplained delay between the 27th February and 10th April, 
1947. The lower Court is wrong in thinking that each day’s delay of the said 
period should be explained satisfactorily. This is really a case where the peti- 
tioner had two months time to set aside the abatement, if there was abatement at 
all. As a matter of fact there was really no abatement because there was a prior 
order impleading the widow as the sixth defendant. In a case like this where 
one party had been impleaded in time as a legal representative and it is found 
necessary later on to implead another person as the real legal representative and 
there is nothing to suggest that the earlier petition impleading the wrong person 
as the legal representative was not bona fide, there is no question of limitation 
as such which precludes the latter petition being entertamed and ordered by 
the Court. The lower Court has therefore acted with material irregularity in 
the exercise of its jurisdiction and its order has to be set aside. 

It is further contended by Mr. Rama Iyengar for the respondent that there 
was no stay of the trial of the suit as regards the other defendants during the 
pendency of the revision petition here.and that the plaintiff had in fact obtained 
a decree against those defendants. He argues that this operates as a bar to 
the entertainment of the revision petition now and will preclude the plaintiff 
from proceeding with the trial against the daughter if she is now allowed to be 
brought on record as a supplemental defendant. J do not agree with this con- 
tention. The daughter is directed to be brought on record as the legal repre- 
sentative of the deceased Singaravelu Mudaliar and impleaded as seventh defen- 
dant. The trial will go on as against the seventh defendant who will have the 
usual opportunity of filing a written statement and contesting the suit in the 
ordinary manner. This revision is accordingly allowed with costs payable by 
the respondent. 


V.P.S. — Petition allowed. 
[PRIVY COUNCIL.] 
(On appeal from the Calcutta High Courti.) 


PRESENT :—Lorp BIMONDS, LORD NORMAND, LORD Morton or HENRYTON, 
Lorp MACDERMOTT, Sim MADHAVAN Nam AND SIR JOHN BEAUMONT. 


The English and Scottish Joint Co-operative Wholesale 


Society, Limited .. Appellanti" 
v. 
‘The Commissioner of Agricultural Income-tax, Assam .. Respondent. 


Income-taz—Soctety owning estate growing tea and manufacturing it—Sale to members 
— Profits derived from—Liabiltty to income-taz—Assam Agrtoultural Income-tav Act, 1939. 

An association, society or company which grows produce on its own land or manufac- 
tures goods in its own factories, using either its own capital or capital borrowed whether 
from its members or from others and sells its produce or goods to its members exclusively 
-cannot claim exemption from liability to inconfe-tax as a purely mutual co-operative society 
which could not make taxable profits out of ita own component elements. If a society sells 
the tea grown and manufactured by it at a price which exceeds the cost of producing it and 
Tendering it fit for sale, it has earned profits which are, subject to the provisions of the 
Assam Agricultural Income-tax Act, taxable profits. 

New York Life Insurance Co. v. Styles, (1889) 14 A.O. 381, distinguished. 


_ The English and Scottish Joint Co-operative Wholesale Society, Lid. v. The Commis- 
sioner of Income-taz, Madras, (1929) 3 I.T.C. 885, overruled. 
The English and Scotiish Joint Oo-operaiwe Soctety, Lid. v. Commisstoner of Agrio- 
tural Income-iaz, Assam, (1945) I.T.R. 295, affirmed. 





1. (1945) I.T.R. 295. 
“P.O, App. No. 76 of 1946. 27th April, 1948. 
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Terence Donovan, K.C. and 8. C. Isaacs for Appellant. 
J. M. Tucker, K.C. and B. Sen for Respondent. 
Their Lordships’ Judgment was delivered by 


Lorp Normanp.—The appellant a society incorporated in the United King- 
dom under the Industrial and Provident Societies Act, 1893, submits to review 
lu this appeal a judgment of the High Court at Fort William in Bengal’ in a re- 
ference made under section 28 (1) of the Assam Agricultural Income-tax Act, 
1939. By that judgment the High Court answered in the affirmative a question of 
Jaw submitted by the Board of Agricultural Income-tax in relation to the assess- 
ment of the appellant for the year 1939-40. ‘The question is ‘‘whether the 
society is chargeable to Assam Agricultural Income-tax in respect of the cultiva- 
tion and—or manufacture of tea at its Deckiajuli Estate in the Province of 
Assam, and sold to its members.” The question is neither grammatical nor 
intelligible as it stands, and the Statement of Facts omits to state some of the 
facts regarded by the parties as material for the decision of the question which 
the Board seems to have intended to submit. 


That question emerges clearly enough from a consideration of the proceed- 
ings which took place while the company’s assessment was under consideration. 

The Assam Agricultural Income-tax Act applies to all agricultural income 
derived from land situated in the province of Assam (section 5) and it provides 
by the charging section (section 3) that agricultural income-tax at the rate speci- 
fied in the annual Assam Finance Acts shall be charged for each financial year 
on the total agricultural income of the previous year. The part of the definition 
section (section 2) which is relevant to the present case defines agricultural 
Income as any income derived from land used for agricultural purpose by 
agriculture. The Indian Income-tax Act contains a definition of agricultural 
income in the same terms, but by a rule (rule 24) made under it, “income deriv- 
ed from the sale of tea grown and manufactured by the seller in British India 
shall be computed as if it were income, derived from business and 40 per cent. of 
such income shall be deemed to be income profits and gains liable to tax.” The 
scheme of the Assam Act is to tax the remaining 60 per cent. only of the income 
derived from the sale of tea grown and manufactured by the seller in Assam 
and that result is secured by suitable provisions which need not be recited 
(see the explanation to section 2, the proviso to section 8 and rule 5 made 
under the Act). Under the Act appeals against assessment lie to the Assistant 
Commissioner of Agricultural Income-tax (section 24) and from him to the 
Commissioner (section 26). When a question of law arises in the course of aly 
assessment the Asam Board of Agricultural Income-tax may, either of its own 
motion or on reference from any Agricultural Income-tax authority subordinate 
to it, draw up a statement of the case and refer it with its own opinion to the 
High Court (section 28). 

The procedure which led to the reference under section 28 can be briefly 
summarised. While the assessment was under consideration the appellant 
petitioned the Board of Agricultural Income-tax, Assam, to state a case to the 
High Court. The petition stated that the appellant society was a co-operative 
society Incorporated under the Industrial and Provident Societies Act of 1893 
and that the tea produced on its estates belonged to and was distributed entirely 
to its members, except certain inferior grades of dust teas which were sold in the 
Calcutta market, and that no profit accrued by such sales as the prices obtained 
were below the cost of production. The petition also stated that the question of 
law was whether the appellant society, owning tea estates in Assam, the produce 
of which is distributed only among its members, is liable to assessment to Assarr 
Income-tax. The Board refused the prayer of the petition, but subsequently 
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changed its view and of his own motion the Board member stated the present 
case. It is unfortunate that he neither consulted the parties about the facts 
which were necessary to raise the supposed question of law, nor about the formu- 
lation of the question of law itself. For some reason he rejected the formulation 
suggested in the petition and substituted a question of his own. As the accom- 
panying statement of facts merely stated that the tea produced by the appellant 
society (apart from the dust tea) was sold to its members and said nothing of 
the price, it can be inferred that the Board member intended to submit the 
question whether a business carried on by a society or company, whether incor- 
porated or not, which cultivates produce on its own land and sells it exclusively 
to its own members, is by its nature incapable of begetting profits as that term 
is understood in the Assam Agricultural Income-tax Act or, since there is no 
distinction on this point, the Indian or the United Kingdom Income-tax Acts. 

It is unfortunate that this question is presented in an abstract and general 
way without any statement of facts setting out or summarizing the society’s 
accounts for the year of computation. The statement of facts is also defective 
for, besides failing to refer to the price at which the tea was sold, it omits to 
mention certain loans made to the appellant society by its members to which 
the appellant’s counsel attached much importance. This Board was urged by 
both parties to proceed with the appeal as if the statement of facts contained in 
the judgment of Gentle, J., in the High Court were substituted for the findings 
of facts in the submission. It is with reluctance that their Lordships would 
grant such an indulgence. But, taking into account the circumstance that the 
present case began not long after the Assam Agricultural Income-tax Act came 
into operation, and making allowance for the lack of experience which may have 
been the cause of the inadequate presentation of the case in the submission, they 
will accede to the parties’ request. 


The facts as stated by Gentle, J., are:— 


‘(Ag previously mentioned the Society is imeorporated in the United King- 
dom under the Industrial and Provident Societies Act, 1898, it has an ur- 
limited capital divided into shares of £5 each. It is non-resident im British 
Indja. Its objects, as set out in its Rules, inter alia, are: ‘To carry on the busi- 
ness of planters, growers, producers, merchants and manufacturers and brokers of tea. 
The Society consists of two members, namely, the Co-operative Wholesale Society, Ltd. 
and the Scottish Co-operative Wholesale Society, Ltd. The Society owns the Deckiajal 
Estate where it grows and manufactures tea. Except a small portion of produce, which is 
unfit for export and which is sold locally, the whole of the Society’s output of tea is 
sold to its two members at market rates and is exported to England and Scotland. Hach 
year the members of the Society pay, by way of advances to the Society, sums of money 
to meet the cost of tea to be supplied by the Society to the members. The market prices 
of the tea, with which the members are supplied, are debited against these payments. The 
supplies are recorded as sales to the members. Out of the proceeds from the sales, the 
expenses of production and management and the interest on loans are paid or provided. 

By the Rules of the Society its net profits are applied: (a) In depreciation of land 
(except agricultural land and tea gardens), buildings, Hive and rolling stock; (b) payment 
of interest not exceeding 6 per cent. per annum on the share capital; (c) appropriation to 
a reserve fund; (d) appropriation to a special fund for making grants as determined in 
general meeting; (e) payment of a dividend to members rateable in proportion to the 
amount of purchases made by them from the Society; and (f) the remainder, if any, 
carried forward to the nert account. ’’ 


An argument was addressed to their Lordships by counsel for the appel- 
lant in which the advances made annually by the two members to the Society 
were treated as contributions by the members in cash which afterwards came 
back to them in kind when the tea was sold to them. This is a view of the 
transaction which their Lordships cannot accept. The advances were a loan 
to the Society for the purpose of enabling it to produce tea on its own land. 
When the tea was produced it was sold to the lenders, and the price was set-off 
against the amount of the loan. There was therefore a dual relationship be- 
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tween the appellant and its members; there was a mutual creditor-debtor rela- 
tionship and there was a buyer and seller relationship. There was nothing 
notional about either of these relationships; they were not mere conventional 
machinery to give efficacy to a relationship which was in substance that of 
principal and agent. On the facts stated the members genuinely made a loan 
to the appellant; the appellant genuinely owned the land which it itself genuine- 
ly cultivated and it genuinely sold the tea at a genuinely market price to its 
members. 

The statement of facts shows that in the ordinary sense of the word profits 
might well result, for the proceeds of the sales might and probably did exceed 
the expenses of production and management and the interest on loans; that 
profits would result was in fact contemplated and there are rules providing 
for the application of the net profits. These rules are made under the Indus- 
trial and Provident Societies Act, 1893, section 10, which contemplates that a 
society registered under the Act will be a profit-making concern and therefore 
requires that all societies registered under the Act shall make such rules. The 
application of net profits which may be made under the rules is in essentials 
not different from the application of net profits which might be made by any 
trading company, and it need not result in the distribution of all profits among 
the members of the society. Thus any net profits applied under heads (a), 
(c), (d) and (f) would be retained by the appellant society. 

When the constitution, rules and business practice of the appellant society 
so closely conform to the pattern of an ordinary profit-making concern, how can 
it plausibly be maitained that no profits can result? The answer to this ques- 
tion is to be found, if anywhere, in a case under the Indian Income-tax Act 
decided in the High Court at Madras (reported in 3 Reports of Income-tax Cases, 
p. 885), m which it was held on facts indistinguishable from those stated by 
Gentle, J., in this case that this very society was a purely mutual co-operative 
society making no profits and, being within the ruling of New York Life Insur- 
ance Co. v. Styles, was not liable to be assessed to income-tax. It is on this 
decision that the appellants found their claim to exemption from the Assam 
Agricultural Income-tax Act. The High Ceurt in the present case refused to 
follow the Madras decision and Gentle, J., after considering it, Styles’ caset and 
other authorities, expressed himself thus :— 

‘‘In the view which I hold, the Society is a trading concern and carries on business 
as growers, manufacturers and sellers of tea; out of this business it derives profits; the 
dividends which it pays to its members are a distribution amongst them of its trading 
profit; and the payments of these dividends are not a return to the members of balances 
from the sums which they have subscribed to the Society. . . . The circumstance , that 
the Society’s produce is sold to its members does not affect the position and would not do 
so even if the Society were restricted to selling to its members alone.’’ 

In the Madras case the learned Chief Justice (g Reports of Income-tax 
Cases at p. 396) expressed the opposing view, which is the view now supported 
by the appellant’s counsel. 

‘‘ Before the incorporation of the Society,’’ he says, ‘‘there existed two large co-operative 
societies in Great Britain, one in England known as the Wholesale Co-operative Society Ltd., 
and the other in Scotland known as the Scottish Co-operative Society, Ltd. They were co- 
operative societies of the familiar type which deliver goods to their members on a system 
the object of which is to eliminate the profits of the middleman as between those societies 
and their individual members. The goods they were to distribute to their members the 
Societies had of course to purchase in the market. <A portion of the goods so distributed 
were products of Southern India, notably tea. The idea then occurred that a further 
elimination of outside profits could be effected by producing their own tea and other pro- 
` duets. Accordingly the Corporation now sought to be assessed was founded with the 
object of acquiring and working estates in various parts of the world including Southern 
India to supply the two original co-operative societies with the goods they required direct 
....In fact the only shareholders in the English and Scottish Society are the two original 
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co-operative societies registered in England and Scotland respectively and the object of 
the Society sought to be assessed is simply to run the estates, grow the produce required 
and ship it to the two component Societies which are its shareholders........ The Society 
cannot make taxable profits out of its own component elements, and, with that starting 
point established, it is to my mind immaterial that the moneys that came into the hands of 
the ‘Apex’ Society are distributed in the form in part of a dividend to the shareholders s0 


Jong as those shareholders do not include any person who is not a member of the co- 
operative society.’ 


He therefore concluded that the case fell within the principle of Styles’ 
case. 

The foregoing passage has been cited in extenso lest injustice should be 
done to it by condensing it in a summary. The learned Chief Justice has treat- 
ed the motive for setting up the appellant society as material. There was in 
the case no finding about the motive, and the learned Chief Justice has assumed 
it; but motive is altogether irrelevant. The component members may have 
wished and intended that middlemen’s profits should be eliminated, but the ques- 
tion is whether profits have in fact been earned by the appellant society which 
they set up. The learned Chief Justice has also failed to notice that tea grown 
on estates which belonged to the appellant society was not tea which the mem- 
bers could correctly describe as ‘‘their own tea”. But the crucial part of the 
judgment is the affirmation that the society could not make taxable profits out 
of its own component elements. The proposition is derived by the Chief Justice 
from Styles’ case (ctt. supra)?. 

In Styles’ case+ and in the other cases in which the principle established by 
it was applied the business carried on by the company or society sought to be 
taxed was mutual insurance. The essence of that kind of business (with the 
exception of life insurance) is that a number of persons form an association 
which collects from the members contributions to a common fund which the 
members authorize the association. to use for payments in indemnity of the losses 
assured against, for defraying the expenses of management, and for repayment 
to themselves of any balance. In life insurance business the association Js autho- 
rized to use the common fund not for payments in indemnity of losses but for 
payment of sums payable on the death of a member. But in the nature of things 
there are no profits to be made out of a mutual arrangement to share losses, 
and there are no profits to be made out of a mutual arrangement to pay a sum 
to executors or assignees on the death of an associate. It is also to be observed 
that in Styles’! and similar cases the contributors to the common fund and the 
participators in it are two indentical bodies. The role of the association is to 
collect from the associates the contributions to the common fund and to make 
the payments from it in accordance with the contributors’ mandate, and this 
mandate may be and usually is written into the constituent documents of the 
association, which may or may not be a corporation. The association is there- 
fore no more than a convenient agent for carrying out what the associates might 
more laboriously do for themselves. 

What kinds of business other than mutual insurance may claim exemption 
from liability to income-tax under the principle of Styles’ case+ need not be here 
considered ; but their Lordships are of opinion that the principle cannot apply to 
an association, society or company which grows produce on its own land or manu- 
factures goods in its own factories, using elther its own capital or capital borrow- 
ed whether from its members or from others, sells its produce or goods to its 
members exclusively. In the present case the appellant society is not bound 
by its rules to sell its tea only to its members, but it could make no difference | 
if it were. No matter who the purchasers may be, if the society sells the tea ' 
grown and manufactured by it at a price which exceeds the cost of producing 
it and rendering it fit for sale, it has earned profits which are, subject to the pro- 
visions of the taxing act, taxable profits. 
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It is next necessary to show that this view truly represents the judgments 
in Styles’ caset and is in accordance with judicial comments subse- 
quently made upon them. The appellant in Styles’ case! was a 
life insurance company the members of which were the holders of 
participating policies, each of whom was entitled to a share of the 
assets and liable for all losses. The company collected as premiums from mem- 
bers a sum to cover its requirements on a calculation of the probable death rate 
and of the probable expenses and other liabilities. An account was taken an- 
nually and the greater part of the surplus of premiums over expenditure was 
returned to the policy holders as bonuses, either by addition to the sums insured 
or in reduction of future premiums. The remainder of the surplus was carried 
forward as funds in hand to the credit of the general body of the members. It 
was held that no part of the premium income received under the participating 
policies was liable to be assessed to income-tax as profits or gains under Schedule 
D. Lord Watson having distinguished the case from the earlier case of Last? 
on the ground that in Last’s case? some of the policy holders were outsiders 
whereas in Styles’ caset the policy holders and they alone were members of the 
company said 

“(the individuals insured and those associated for the purpose of receiving their divi- 
dends, and meeting policies when they fall in, are identical, and I do not think that their 
complete identity can be destroyed, or even impaired, by their incorporation. The cor- 
poration is merely a legal entity which represents the aggregate of its members; and the 
members of the appellant company are its participating policy-holders. When a number 
of individuals agree to contribute funds for a common purpose, such as the payment of 
annuities, or of capital sums to some or all of them on the occurrence of events certain 
or uncertain, and stipulate that their contributions, so far as not required for that pur- 
pose, shall be repaid to them, I cannot conceive why they should be regarded as traders, 
or why contributions returned to them should be regarded as profits. ’? 

Lord Herschell, after stating that the Attorney-General had conceded that 
the fact that the persons associating themselves together for the purpose of 
mutual assurance had been incorporated was immaterial, added: 

‘(I think the Attorney-General was correct in thinking it immaterial that the persons 
then associated had been ineorporated, and that a legal entity had been created distinct 
from the members of which it was composed. This being so 1 shall for the sake of simpli- 
city consider the questions that arise as though the association were unincorporated. ms 

He later says: | 

‘Persons who agree to contribute to a common fund for mutual insurance certainly 
would not in ordinary parlance be regarded as carrying on a trade or vocation for the 
purpose of earning profit. Let us see how the so-called profit arises. It is due to the 
premiums which the members are required to pay being in excess of what 18 necessary to 
provide for the requisite paymenta to be made upon the deaths of members, and not being, 
as the case states they were intended to be, commensurate therewith....The members 

contribute for a common object to a fund which is their common property; it turns out 
"that they have contributed more than is needed, and therefore more than ought to have 
been contributed by them, for this object and accordingly their next contribution is re- 
duced by an amount equal to their proportion of this excess. I am at a loss to Bee how 
this can be considered as a ‘profit’ arising or accruing to them from a trade or vocation 
whieh they carry on.” 

From these quotations it appears that the exemption was based on (1) the 
identity of the contributors to the fund and the recipients from the fund, (2) 
the treatment of the company, though incorporated, as a mere entity for the 
convenience of the members and policy holders, in other words as an instrument 
obedient to their mandate, and (3) the impossibility that contributors should 
derive profits from contributions made by themselves to a fund which could 
only be expended or returned to themselves. 3 _ 

Cornish Mutual Assurance Co. v. Inland Revenue Commissioners? was a 
ease similar to Styles’ case! and would have had the same result but for a pro- 
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vision in section 53 (2) of the Finance Act, 1920, which expressly provided 
that the surplus arising from the transactions between mutual trading concerns 
and their members should be treated as profits. The only importance for pre- 
sent purposes of the judgments in the case is that Lord Cave, L.O., took 
occasion to question and correct Lord Watson’s opinion that the company in 
Styles’ caset was not carrying on a trade; it was carrying on a trade, but one in 
which no profits could be earned by it. 


In Liverpool Corn Trade Association, Lid. v. Monks®, a company incorpo- 

rated with the object of promoting the interests of the corn trade, with power 
to declare dividends collected entrance fees from its members and made charges, 
both against members and other persons for the use of various facilities pro- 
vided by it. It was found liable to income-tax. The case is consistent with 
the view expressed by their Lordships because the shareholders and the contribu- 
tors to the fund out of which dividends were paid were not identical. 


Thomas v. Richard & Co., Lid.®, was held by Rowlatt, J., to fall within 
the principle of Styles’ caset. The association was a purely mutual assurance 
association and the contributors and the assured persons were identical bodies; 
any surplus of contributions over payments to policy holders was ultimately 
returned to contributors. Rowlatt, J., said: 

_ “Where all that a company does is to collect money from a certain number of people 
—it matters not whether they are called members of the company or participating policy 
holders—and apply it for the benefit of those same people, not as shareholders in the 
company, but as the people who subscribed it, then as I understand Styles’ casgl, there 
is no profit. If the people were to do the thing for themselves there could be no profit, and 
the fact that they incorporate a legal entity to do it for them makes no difference; there 
is still no profit. This is not because the entity of the company is to be disregarded; it 
is because there is no profit, the money being simply collected from those people anā 
handed back to them, not in the character of shareholders but in the character of those 
who have paid it.?? 


The judgment came before the House of Lords (1927) A.C. 827 and was 
affirmed. Lord Cave, L.C., said, 

‘Sooner or later, in meal or in malt, the whole of the company’s receipts must go 
back to the policy holders as a class, though not precisely in the proportions in which they 
have contributed to them; and the association does not in any true senso make a profit out 
of their contributions. ’’ ; 


Lord Dunedin’s judgment was to the same effect. 


In Municipal Mutual Insurance, Inmited v. Hillst, a company formed pri- 
marily for the purpose of mutual insurance against fire also carried on em- 
ployers’ liability and other miscellaneous insurance business. It was admitted 
that the fire insurance business was purely mutual and did not attract tax. 
But it was found as a fact that on the other side of the business the redundant 
part of the premiums was not returnable to the contributors of the premiums, 
and it was therefore held that the surplus was subject to tax. Lord Macmillan, 
dealing with the tax exemption of surpluses arising in the conduct of mutual 
insurance, said, 

‘the cardinal requirement is that all the contributors to the common fund must be 
entitled to participate in the surplus and that all the participators in the surplus must be 
contributors to the common fund; in other words, there must be complete identity between 
the contributors and the participators. If this requirement is satisfied, the particular form 
which the association takes is immaterial. ’’ 

The requirement is not satisfied in the present case; for there is no com- 
mon fund to which the members of the appellant society contribute and in 
which they participate. ; 
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For these reasons the appeal fails, and the Madras case in which the appel- 
Jant society! was concerned must be held to have been wrongly decided. 


In the course of the debate the suggestion was thrown out that on the facts 
and accounts of a particular year the appellant society might be in a position 
to maintain that a payment to its members under paragraph (¢) of the Rules 
for the application of profits fell to be treated, as a discount having the effect 
of reducing the price of the tea sold to the members and so reducing or perhaps 
eliminating | the profits. Their Lordships are not concerned to discuss that 
suggestion in this appeal and express no opinion, favourable or unfavourable, 
upon it. 

It is expedient in view of the defects of the question, to answer it not by a 
simple affirmative, but by declaring that the society is not exempt from liability 
to Assam Agricultural Income-tax in respect of profits from the sale to its 
members of. tea cultivated or manufactured at its Deckiajuli Estate in the pro- 
vince of Assam. 

Their Lordships will therefore humbly advise His Majesty that the judg- 
ment of the High Court should be varied by the substitution for an affirmative 
answer to the question of this following answer :— l 

“(The Society is not exempt from liability to Assam Agricultural Income-tax in 


respect of profits from the sale to its members of tea cultivated or manufactured at its 
Deckiajuli Estate in the province:of Assam’? 


and that subject thereto the appeal should be dismissed. 
The appellant must pay the costs of this appeal. 
K.S. Answer varied and appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusricE MAOK. 
Ippagunta Lakshminarasinga Rao .. Appellant* 
0 


Ippagunta Balasubramanyam and another .. Respondents. 


Civil Procedure Code (V of 1908), section 48—Cnterion date of decres for purposes of section 48— 
Executable preliminary F Sor execution beyond twelve years of such decree but within twelve 
years of the final decree—If barre 


The criterion date of the decree for the purposes of section 48, Civil Procedure Code, is the date | 
on which theldecree becomes operative, namely, that on which the plaintiff is at liberty to file an 
execution petition to enforce a relief which the Court has granted him. 


In a partition suit a preliminary decree was passed on 3rd March, 1932, giving the plaintiff some 
immediate executable money reliefs and was followed by a final decree on 8th September, 1932, and 
the plaintiff filed an execution petition for the money reliefs as well as other reliefs on 8th September, 
1944, though a prior execution petition of 1942 in de He of the money reliefs was pending. On acon- 
tention that the petition filed in 1944 was barred by the provisions of section 48, Civil Procedure Code. 


Held, (1)ithat it was clearly open to the plaintiff to file an execution petition to enforce the pre- 
liminary decree reliefs granted to him on grd March, 1932, and so far as such reliefs were concerned, 
this was the criterion date for commencing the twelve year period for purposes of section 48, Civil Pro- 
cedure ee Hence, the petition filed on 8th September, 1944, was clearly barred under section 48. 


(2) The execution petition of 1944 could not be treated as a continuation of the pending exe- 
cution petition filed in 1942, for it was filed outside the twelve years prescribed by law and in it the 
plaintiff had sought other reliefs in addition to those sought in the petition of 1942, but it was open 
to the plaintiff to proceed with that pending application. 
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Appeal against the, order of the District Court, Nellore, dated 26th January, 
1946, in E.P. No. 4 of 1946 (E.P. No. 94 of 1944 in O.S. No. 39 of 1929, Sub-Court, 
Nellore). 4 


M. S. Ramachandra Rao and D. R. Krishna Rao for Appellant. 
B. Srinivasamurthi for Respondents. 
“The Court delivered the following 


JupcmMEenT.—The appellants are two brothers who were judgment-debtors 
in a partition decree. The preliminary decree was passed on 3rd March, 1932. 
It contained provisions for giving the plaintiff who was a nephew some immediate 
executable reliefs : (1) costs of Rs. 93-6-0; (2) partition and separate possession 
of de immoveable properties; and (3) Rs. 750 for past and subsequent mesne 
profits. This preliminary decrees in due course fructified into a final decree on 
8th September, 1932. The point this appeal raises for determination is whether 
E.P. No. 94 of 1944, which was filed on 8th September, 1944, for these money 
reliefs is in time. It is admittedly more than 12 years after the preliminary decree 
was passed, but within this period dating from the final decree. At the time when 
this execution petition was filed there was another execution petition E.P. No. 85 of 
1942 in fact pending. It was filed by the decree-holder against these same judgment- 
debtors for the recovery of these same money reliefs accorded in the preliminary 
partition decree by attachment and sale of some specified immoveable property. 
Then in E.P. No. 94 of 1944 the decree-holder sought to attach again, it would 
appear by way of abundant caution the same immoveable property but added 
prayers for arrest and attachment of moveable property as well. 


(2) A specific objection was taken to the E.P. No. 94 of 1944 in the counter 
of the first respondent in paragraph 2 that this execution petition was barred by 
the 12 years’ limitation period prescribed by section 48 of the Code of Civil Pro- 
cedure. The learned District Judge has given no finding on this point at all. In 
paragraph 4 of his judgment he stated that the first defendant contended that the 
preliminary decree was only a declaratory decree and that it was unexecutable 
and secondly that this execution petition was barred by limitation. He observed 
then that both these contentions wére devoid of substance, but nowhere in his 
judgment has he dealt specifically with the point whether E.P. No. 94 of 1944 was 
barred under section 48 of the Code of Civil Procedure. 


(3) Mr. Srinivasamurthi, advocate for the respondents, concedes that the 
execution petition is more than 12 years from the date of the preliminary decree, 
but as I understand his argument he urges that it was by way of continuation of 
E.P. No. 85 of 1942. I am wholly unable to follow this contention. E.P. No. 94 
of 1944 was filed outside the 12 years prescribed by law and in it plaintiff has sought 
other reliefs in addition to those sought in E.P. No. 84 of 1942. The next point 
urged is that the date of the decree for the purpose of applying section 48 of the 
Code of Civil Procedure is the date of the final decree. The criterion date, however, 


must be in my opinion the date on which the decree becomes operative, namely, , 


that on which the plaintiff is at liberty to file an execution petition to enforce a 
relief which the Court has granted him. It was clearly open to the plaintiff to file 
an execution petition to enforce the preliminary decree reliefs granted to him on 3rd 
March, 1932, and so far as such reliefs are concerned this is the criterion date for 
commencing the 12 year period. I find that E.P. No. 94 of 1944 is clearly time- 
barred under section 48 of the Code of Civil Procedure. Itis open to the plaintiff 
to proceed with E.P. No. 85 of 1942 which is still pending and admittedly not 
time-barred, subject to any contentions raised therein. It is regrettable that as 
the records in E. P. No. 85 of 1942 have also been sent up to this Court in con- 
nection with the present appeal, those execution proceedings have also been bung 
up since 1946. The appeal is allowed with costs. Advocate’s fee, Rs. 25. ` 


V.S. Appeal allowed. 


a 
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N THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MrR. JUSTICE SATYANARAYANA Rao. 
Alla Subbareddi - ..  Petitioner* 
2. | : 
Lankireddi Narayanaswamiireddi and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 24, 141 and Order 40, rule 1—Application for transfer of swit 


to High Court—Notice seroed on defendants Jor transfer not made—Application for appointment of 
recewer—Afaintainability in High Court. 


When an application for the transfer of a suit to the High Court is made under section 24, Civil 
Procedure Code, and notice is ordered, it is in the nature of an original proceeding within the meaning 
of section 141 of the Code and the procedure of the Court in regard to suits becomes applicable thereto. 
- Order 40, rule 1 of the Code will be attracted by section 141 to such proceedings and the High Court 
will have power to appoint a receiver before the transfer of the suit is ordered and after notice on 
the petition for transfer had been served on the defendants. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct the transfer of O.S. No. 354 of 1947 from 
the file of the Court of the District Munsiff of Bezwada to the file of the High Court 
and retransfer the same to the said Court of the District Munsiff, Bezwada, after 
appointing a receiver in respect of the suit properties, etc. 


~ M.S. Ramachandra Rao for Petitioner in C.M.Ps. Nos. 3369 and 3370 of 1948 
and for Respondent in G.M.Ps. Nos. 3627 and 3691 of 1948. 


P. Somasundaram, P. Chandra Reddi and O. Chinnappa Reddi for Respondents 
in C.M.Ps! Nos. 3369 and 3370 of 1948 and for Petitioner in C.M.Ps. Nos. 3627 
and 3691 of 1948. 

The Court made the following 


OrvDER.—C.M.P. No. 3369 of 1948 was filed by the second plaintiff in O.S. 

No. 354 of 1947 on the file of the Court of the District Munsiff of Bezwada for transfer 
of the suit'to this Court and for passing interlocutory orders and for retransferring 
the same., Along with this application he also filed C.M.P. No. 3370 of 1948 to 
appoint the Tahsildar of Bezwada or any other proper person as receiver for the 
properties: involved in the suit O.S. No. 354 of 1947. Those applications were 
moved before me in the Vacation Court and came up for orders on the roth of 
May, 1948. 


Plaintiffs 1 and 2 instituted O.S. No. 354. of 1947 for a permanent injunction 
restraining the first defendant, the Zamindar, from disturbing their possession of 
certain lanka lands of the extent of 150 acres. Their case was that these lankas 
were in their possession for a continuous period of about 8 years, the last of the leases 
in their favour expiring by 3oth June, 1947, and that the Zamindar notwithstanding 
the fact that they had acquired occupancy rights in the lankas was attempting to 
lease the properties to others and was seeking to disturb their possession. In the 
first instance only the Zamindar was impleaded as the sole defendant. ‘They also 
applied along with the suit, in I.A. No. 1057 of 1947 for an interim injunction 
against the defendants, and an ex parte order was passed on the 21st June, 1947. 
Before the order could ‘be served on the Zamindar he died on the 24th June, 1947, 
and subsequently his legal representatives were impleaded as defendants 2 and 3. 
By a er application the injunction was extended to the legal representatives 
also. Meanwhile the Zamindar seems to have leased the property to defendants 
4and 5 on the 4th of July, 194.7, that is, after the institution of the suit by the plaintiffs 
which was filed on the 19th of June, 1947. As the plaintiffs apprehended distur- 
bance of possession by defendants 4 and 5 they took proceedings under section 144 
of the Criminal Procedure Code in M.C. No. 67 of 194.7 on the file of the Sub-Divi- 
sional Magistrate’s Court, Bezwada, and obtained an ex parte order against defen- 
dants 4 and 5 which was current for a period of one month. A commissioner 


* C.M.P. Nos. 3369, 3370, 3627 and 3691 of 1948. 4 13th July, 1948. 
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was appointed in I.A. No. 1694 of 1947 to inspect and report as to who was in pos- 
session of the property, and he submitted a report that the plaintiffs were im pos- 
session. When the order under section 144, Criminal Procedure Code, was about 
to expire the plaintiffs seem to have moved the Minister for extension of the order, 
and the Government seems to have directed the District Collector to go into the 
matter. The District Collector seems to have suggested proceedings under section 
145, Criminal Procedure Code, and the plaintiffs filed M.C. No. 18 of 1948 under 
section 145, Criminal Procedure Code and a preliminary order was passed on 8th 
March, 1948. Pending these proceedings the Tahsildar of Bezwada was appointed 
receiver to auction the crops on the lands which were claimed to have been raised 
by both the parties. On their own application defendants 4 and 5 were impleaded 
as parties io the suit. On the 17th of May, 1948, while the receiver was in posses- 
sion of the property the defendants 4 and 5 filed Crl.R.C. No. 586 of 1948 before 
the Vacation Judge to quash the proceedings under section 145, Criminal Procedure 
Code. On the 18th of May, 1948, Yahya Ali, J., passed the following order in Crl. 
M.P. No. 1162 of 1948: 


“ Further proceedings in M.C. No. 18 of 1948 will be stayed. ‘This does not amount to disturbing 

the possession of the receiver appointed by the Magistrate.” 
Apprehending that the receiver appointed by the Criminal Court would vacate 
possession of the property the second plaintiff moved for transfer of the suit to this 
Court and for an interim order. As I have already said, these petitions came 
before me on the 19th of May. On the transfer petition I ordered notice, and on 
the petition for an interim order I passed the following order on that date: 

“ The Tahsildar of Bezwada is to continue as receiver in respect of the suit properties pending 
further orders in the Civil Miscellaneous Petition. He is at liberty to lease out the suit properties by 
public auction.” 

In pursuance of this order the Tahsildar seems to have auctioned the lease- 
hold right on the 25th of June, 1948, and one Janga Ramireddi became the highest 
bidder for the cultivation right of this fasli for a sum of Rs. 7,900. 


The fourth defendant filed C.M.P. No. 3627 of 1948 to vacate the order 
appointing interim receiver and to set aside the sale held by him on the ground . 
that there was no notice of the order appointing receiver to him, and that the sale 
was vitiated by various irregularities. He also alleges that one S. Basavayya was 
prepared to bid for Rs. 12,000 provided he was given an opportunity to bid. C.M. 
P. No. 3691 of 1948 was filed on behalf of the Zamindars, defendants 2 and 3, 
also for similar relief. 


When these petitions came up for hearing before Govinda Menon, J., he 
felt some difficulty regarding the power of this Court to pass an interim order appoint- 
ing a receiver before notice in the transfer petition was served and the transfer 
of the suit was ordered. He therefore directed the petitions to be posted before me. 


In these petitions the questions that have been raised are (1) Whether this 
Court has jurisdiction to appoint an ex parte receiver before the transfer of the suit 
was ordered after notice on the petition for transfer was served on the defend- 
ants. (2) Has the second plaintiff made out a case for the appointment of 
a receiver, and (3) Whether the sale by the receiver is valid. First as regards 
the question of the jurisdiction of this Court to appoint an interim receiver: In 
Jumna Bai v. Ramanathan Ghetti, Ramesam, J., was of opinion that when a suit 
was instituted in an inferior Court in the mofussil and that Court was closed for 
summer recess the High Court had power to transfer the suit under clause 13 of 
the Letters Patent and pass interim orders but that such application should be 
made on the original side of the High Court and should also ask for an injunc- 
tion or other interlocutory relief and a further application should be made 
for retransferring all the proceedings to the original Court. The power to pass an 
interlocutory order either granting injunction or some other relief before the suit 





I. (1928) 55 M.L.J. 690 : IL.L.R. 52 Mad. 52. 
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was transferred was recognised at page 55 of the report. It was however 
pointed out by the Full Bench in Krishna v. Sabapathi!, that if a suit was with- 
drawn under clause 13 of the Letters Patent from a mofussil Court to the original 
side for trial and determination, this Court has no power to retransfer it to 
the Court from which it was’ withdrawn. There is, however, according to the 
Full Bench such power under section 24, Civil Procedure Code. It was pointed 
out that such power of transfer under section 24 should be exercised only after 
notice to the parties and after giving them an opportunity to be heard. The Full 
Bench however does not deal with the powers of this Court pending the disposal 
of the application for transfer ; nor does it dissent from the view expressed by Rame- 
sam, J., in Jumna Bai v. Ramanathan Chetti?. Even apart from this, I think that 
when an application for transfer of a suit to this Court is made under section 24, 
Civil Procedure Code and notice is ordered, it is in the nature of an original proceed- 
ing within the meaning of section 141 of the Civil Procedure Code, and the pro- 
cedure provided under the Code in regard to suits becomes applicable. Order 40, 
rule 1, therefore is attracted by section 141, Civil Procedure Code, to such proceed- 
ings, and the Court would have power to appoint a receiver. 


In Asadali Chowdry v. Mahomed Hossain Chowdry®, the Calcutta High Court 
had to consider the applicability ofthe provisions of Order 40, rule 1, to proceedings 
for the appointment of a Common Manager under section 93 of the Bengal ‘Tenancy 
Act. The“learned Judges were of opinion that the proceeding was in the nature 
of an original proceeding contemplated by section 141, Civil Procedure Code, 
that therefore the procedure under Order 40, rule 1, was attracted and that in such 
a case the Court had jurisdiction to appoint a receiver provided a case for the 
appointment was made out. It was also pointed out in that case that there is 
power in the Court to pass even an ex parte order appointing a receiver. At page 
986 it is observed, 

“ Then as regards the question of notice, although an order is generally made by a Civil Court 
upon notice to the parties concerned, there may be cases in which the issue of notice may so delay 
the proceedings as to defeat the object of the order made, and the Court has to pass an order without 


previous notice in cases of emergency, leaving the party aggrieved to object to ıt either in the Court 
making the order or by way of appeal to a higher Court.” 


It has been pointed out in Nandaktshore Singh v. Ram Gulam Sahut, that even before 
an application for special leave to appeal to His Majesty in Council was filed the 
High Court had inherent power to stay the execution of its own decree. 


Mr. Somasundaram, the learned advocate appearing for the Zamindar and 
Mr. Chandra Reddi, the learned advocate appearing for the fourth defendant 
did not seriously contest before me the jurisdiction of this Court to pass an ex parte 
order appointing a receiver ; but as a doubt has been felt by my learned brother 
Govinda Menon, J., I had to deal with it somewhat fully. I am therefore of opi- 
nion that, even before a final order transferring the suit is passed and when the 
application for transfer is pending disposal, the Court has power to pass an inter- 
Jocutory order either granting an injunction or appointing a receiver or grant 
such other relief pending disposal of the transfer petition, as the proceeding is an 
original proceeding within the meaning of section 141 and all the powers which 
the Court possesses for passing interlocutory, orders in the case of a suit can be 
exercised during the pendency of such proceedings. 


It is not seriously contested before me that this is not a proper case in which 
the receiver should continue. There was already a scramble for possession and the 
Criminal Court thought fit to appoint a receiver for the sale of the crops. Defend- 
ants 4 and 5 were restrained by an order under section 144, Criminal Procedure 
Code, from interfering with the possession of the property as the authorities feared 
that there would be breach of the peace. The proceedings under section 145 
are pending, and the revision petition for quashing them is also pending in this 





`- 


I. (1945) 1 M.LJ. 14 : I.L.R. 1945 Mad. 3. ER I.L.R. 43 Cal. 986. 
389 (F.B.). 4. (1912) I.L.R. 40 Cal. 955. 
2. (1928) 55 M.L.J. 690 : LL.R. 52 Mad. 52. 


254 THE MADRAS LAW JOURNAL REPORTS. ; [1948 


Court. It is therefore necessary to continue the receiver and make arrangements 
for the cultivation of the extensive lanka lands. 


The only serious objection is as regards the validity of the sale. Various 
objections have been raised in the counter-affidavit.and in the affidavits on behalf 
of the Zamindar and on behalf of the fourth défendant, and there is also the report 
of the Tahsildar of Bezwada who was appointed receiver. I am however not going 
into that matter, as the only question now before me is whether the order appoint-. 
ing receiver and empowering him to sell the leasehold right of the property is proper 
or not, and as I have come to the conclusion that it is proper, the order passed by 
me in C.M.P. No. 3370 of 1948 has to.be confirmed. The petition for transfer is 
ordered, and the suit is retransferred to the District Munsiff’s Court, Bezwada. 


7 I understand that there is already an application filed by the second defendant 
raising the question of the validity of the sale. The learned District Munsiff will 


after taking the necessary evidence dispose of that petition at an early date before 
the cultivation season commences. 


There will be no order as to costs in these applications in this Court. 
B.V.V. ——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SATYANARAYANA Rao, 


Sri Yerri Swami by Committee Members Thaiyiveera Bhadrappa 
and others .. Appellants* 
U. 
Madiga Chinna Vannurappa and others .. Respondents. 

Stamp Act (II of 1899), section 36—Promissory notes not properly stamped—Admissibility in evidence for 
deciding one of the issues in the first instance—How far marking as exhibits preclude the raising of objection as to 
sufficiency of stamp at a later stage. s 

~ In suits on promissory notes for the recovery of moneys due, though the objection was raised 
that they were not properly stamped the Court marked them as exhibits for the purpose of deci- 
ding one of the issues in the first instance. The suits were dismissed on the decision of that issue 
but on appeal the finding on that issue was reversed and the suit was remanded for ir ses on other 


Issues. : On a question whether the defendants could raise the question of the ciency of the 
stamp on the notes at the time of the hearing of the case on remand. 


Heid, that in view of the fact that the notes were marked by the trial Judge as exhibits only 
tentatively without even the point of admissibility having been considered, there was no admission of 
the documents within the meaning of section 36 of the Stamp Act so as to preclude the defendants 
from raising the question that the documents were not properly stamped. 


Appeal against the decrees,of the Court of the Subordinate Judge of Anantapur 
In A.S. Nos. 72 and 73 of 1944 respectively preferred against the decrees of the Court 
of the District Munsiff of Anantapur in O.S. Nos. 88 and 93 of 1942 respectively. 


A. C. Sampath Aiyangar and S. Knshnamachariar for Appellants. 
C. Kondtah for Respondents. 


The Court delivered the following 


Juvomenr.—The plaintiffs are the appellants in these two second appeals. 
Their suits for recovery of moneys due under promissory notes were dismissed by 
the lower appellate Court. Hence these second appeals. 


The promissory note which is the subject-matter of second appeal No. 1361 
of 1945 is dated 2nd March, 1939, and is Ex. P. The promissory note which is the 
subject-matter of S.A. No. 1362 is dated grd March, 1939, Ex.P-1. These pro- 
missory notes were affixed with postage and revenue stamp of one anna each. Even 
in the written statements filed by the defendants, objection was taken that these 
promissory notes were not enforceable as they were not properly stamped. Issue 3 
was framed to cover this contention. 





# S.A. Nos. 1361 and 1362 of 1945. gth July, 1948. 
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The learned District Munsiff who tried the two suits out of which these second 
appeals arise in the first instance. disposed of the suits only on issue 4 and he came 
to the conclusion that the money advanced under the promissory notes was not 
out of the funds of the temple but out of the private money of the first defendant. 
Notwithstanding the existence of an issue regarding the sufficiency of the stamp, 
the promissory notes were marked as Ex. P and Ex. P-1 for the hearing of the suits 
on issue 4. , The suits were’ dismissed by the District Munsiff on the finding on 
issue 4 and there was an appeal to the District Court. The District Judge reversed 
the finding on issue 4 and remanded the suits for disposal on other issues. After 
remand the suits again came up for trial before the same learned District Munsiff. 
His finding lon this issue was that as the promissory notes were admitted ‘under 
Order 13, rule 4, Civil Procedure Code, the defendants were precluded from rais- 
ing the objection regarding the sufficiency of stamp under section 36 of the Stamp 
Act. He observed in the course of the judgment : 

“There is nothing on record to show that the defence counsel took objection to the adm issibi 

lity of these documents when they were admitted into evidence. Nor is there any evidence on record 
to show that the suit promissory notes were not properly stamped. In fact, no such objection was 
taken then. In ihe absence of any objection by the defence at the time of marking these documents 
as Exs. P and P-1 and admitting them into evidence, the usual procedure laid down in Order 15, rule 
4 was followed and the promissory notes were admitted in evidence with the view that there was 
nothing inst their admission.” 
These remarks of the learned District Munsiff are somewhat surprising. In the 
first place his statement that there was no evidence on record to show that the 
promissory notes were not properly stamped discloses that the learned District 
Munsiff did! not look into the documents at the time they were marked ; for if he 
had done so, he would have noticed that they bear only a postage and revenue 
stamp of one annaeach. The more serious objection to his remarks is that the 
learned District Munsiff seems to have overlooked the plea in the writtenstatement 
and the issue in the case which definitely raised the question of the insufficiency 
of the stamp. In the face of these objections it is difficult to see what necessity 
there was for the counsel for the defence to go on repeating his objections at each 
time. Thelvery finding of the learned District Munsiff discloses that when the 
promissory notes were marked at the preliminary trial as Exs. P and P-1, he did not 
at all-consider the admissibility of the documents and must have marked them 
tentatively for the purpose of the disposal of that issue. 


The learned appellate Judge in my opinion came to the correct conclusion 
in holding that in view of the circumstances set forth above there was no admission 
of the documents in evidence within the meaning of section 36 of the Stamp Act. 
As in the present case there was a specific issue on the point and as the documents 
were marked at the preliminary trial without disposing of that issue, it cannot 
be said that the documents were admitted in evidence within the meaning of section 
36 so as to preclude the defendants from raising question that the documents were 
not properly stamped. Even if the learned District Munsiff had decided issue 9 
in favour of the plaintiffs and came to the conclusion that they were admissible, 
it would have been perfectly open to the appellate Court to reverse that findin 
and reject the’ documents as it must be deemed that an admission under section 36 
must be only subject to his finding on issue 3. As I agree therefore with the finding 
of learned Subordinate Judge on this point, it is unnecessary for me to go into the 
other questions that have been raised. The result is that these appeals fail and 
are dismissed with costs. 


No leave. 


K.C. 


| Appeal dismissed. 
| 


256 | THE MADRAS LAW JOURNAL REPORTS. [1948 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice GOVINDARAJACHARI. 


Ponnath Kalyani Amma’s son Eacharan Nair ..  Petittioner? 
v. 
Cherikkottil Sayed Rowther’s son family manager Chinnayya 
Rowther (died) and another .. Respondents. 
Provincial Insolvency Act (V of 1920), section 78 (2)—Mortgages not proving ms debt in insol ut} 


Jor money claim against debtor after annulment of adjudtcation—Ltmutation—Right of mortgagee to exclusion of 
period from dats of order of adjudication to the date of the order of annulment. 

A mortgage executed on 8th June, 1931, was repayable on 13th July, 1932. The mortgagor 
was adjudged insolvent on 3rd January, 1933 ; but the adjudication was annulled on 27th August, 
1943. A legatee of the mortgagee filed a suit on 1th July, 1944, for a money decree, having given 
up his security. On a question of limitation, 

Held :—Except where a secured creditor realises his security or relinquishes it or values it, he 
is not bound to PUN his debt in the insolvency of his debtor. The mortgage debt is not provable 


in insolvency and the plaintiff is entitled to have an exclusion of the period from the date of the order 


of adjudication to the date of the order of annulment in computing the period of lumitation for the 
swt. 

Chockalinga v. Manicka, (1942) 1 M.L.J. 11: LLR. 1942 Mad. 448, applied. 

Petition under section 25 of Act IX of 1887 praying that the High Court 
wul be pleased to revise the decree of the Court of the Subordinate Judge of 
Palghat, dated the 8th February, 1946, and passed in S.C.S. No. 62 of 1945. 

C. Untkanda Menon for Petitioner. ; 

D. A. Krishna Variar for Respondents. 

The Court delivered the following 


JUDGMENT.—The petitioner is the legatee under a will of two ladies, Amman 
and Channammu, of a mortgage executed in their favour on 8th Jure, 1931, by 
the ondent. ‘The mortgage was repayable on 13th July, 1932. The "respondent 
was advudeed insolvent on 3rd January, 1933, but the adjudication was annulled 
on 27th August, 1943. The suit out of which this civil revision petition arises 
was filed on 13th July, 1944, for a money decree, the plaintiff having given up his 
security. The suit was dismissed by the lower Court on the ground that it was 
barred by limitation. The petitioner relied on section 78 (2) of the Provincial 
Insolvency Act and sought an exclusion of the period from the date of the order of 
adjudication to the date of the order of annulment. It is not denied that if that 
exclusion is made, the suit would be in time. It was however contended by the 
respondent, and that contention found favour with the Court below, that section 
78 (2) of the Act did not apply because the debt is one provable but not proved 
under the Act. It is admitted that the petitioner had not proved the debt in the 
insolvency of the respondent. The petitioner’s contention in the Court below 
was that the debt is not one provable under the Act. This contention was not 
accepted by the lower Court. The same point is raised before me on the petitioner’s 
behalf, 


It seems to me that the question is directly covered by the decision in Chocka- 
linga v. Manicka1, in which Leach, C.J. and Happell, J., held on a consideration 
of sections 28 (2) and (6), 34 (2), 44 and 47 that a secured debt is not ordinarily 
provable in insolvency and that it is provable only in the three contingencies 
contemplated by sub-sections (1), (2) and (3) of section 47 ; or in other words that 
except where a secured creditor realises his security or re quishes it or values it, 
he is not bound to prove his debt in the insolvency of his debtor. Chockalinga v. 
Manicka1 no doubt arose under section 44. of the Act and did not deal with 
any question of limitation; but the point that arose in that decision would 
equally apply where the question that falls to be considered in applying the provi- 
sions of section 78 (2) of the Actis whether a mortgage debt is or is not provable 
in insolvency. _ 


* G.R.P. No. 1014 of 1946. gth April, 1948. 
I. (1942) 1 M.L.J. 11 : LLR. 1942 Mad, 448, 
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The lowet Court assumed that at the instancé of a prior mortgagee, the mort- 

gaged property had been sold up in execution of his mortgage decree some time 

- before the order of annulment. It seems this assumption is not correct and from a 

certified copy of the suit register relating to that suit the petitioner’s counsel states 

that neither the petitioner nor his predecessors-in-title' were parties to the suit of 

the prior mortgagee and that their rights therefore are left unaffected by that decree 
and any execution proceedings which might have followed it. 


Apart from this, however, and even assuming that there was a mortgage decree 
obtained by the prior mortgagee binding on the petitioner and that in execution 
-of it the entire mortgaged property was sold away, it seems to me that the prin- 
ciple of Chokkalinga v. Mantcka+, must be applied and the exclusion of the period 
‘claimed by the petitioner allowed in his favour. That decision is not distinguishable 
on the ground that it did not deal with a case where there were two mortgage de- 
crees or with a case where the security was no longer available to the mortgagee 
by reason of its having been sold away by a prior mortgagee. As I understand it, 
‘that decision recognises only three exceptions to the general rule which dispenses 
with proof of a mortgage debt in EE Aa proceedings. It is not possible to 
say that the present case falls under any of those TT and it is clearly not a 
case in which sub-section (1) of section 47 could apply because it cannot be said 
that the petitioner realised his security and there was still a balance due to him. 


For the above reasons I hold that the suit is in time, set aside the decree of 
the lower Court and pass a decree as provided for with costs here and in the Court 
‘below against the estate of the deceased first respondent in the hands of the second 
respondent. Court-fee payable on the plaint will be paid by the 2nd respondent 
out of the said estate. Interest will be payable at 6 per cent. per annum from the 
date of suititill payment on the amount of Rs. 1,000 which is the principal claimed. 


K.S. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE HORWILL. 
M. V. Bejankutty os .. Petitioner* 


G.I. Raman and aes A .. Respondents. 

Criminal | Procedure Code (V of 1898), section sage Di Jor restoration of property—TFurisdiction to pass 
aftsr order dismissing revision petition by the accused, long after the conviction by trial Court. 

Though literally interpreting section 522 of the Criminal Procedure Code, the Court can pas 
an order for restoration of property only when convicting persons committing the offence or at anys 
time within a month from the date of the conviction, that could not have been the intention of the 
‘Legislature. | Clause 3 of the section indicates that the revisional Court can pass such an order at the 
time of dismissing the revision application or within a month of that date, though it may be long 
after the conviction by the Court. 

Petition praying, that in the circumstances stated in the affidavit filed there- 
with, the High Court will be pleased to issue an order directing that the proper- 
ties involved in C.C. No. 647 of 1946 on the file of the Gourt of the Sub-Magistrate 
of Quilandy (Crl.R.C. No. 391 of 1947 on the file of the High Court) now in the 
unlawful possession of the respondents (accused 1 to 5) as a result of the offences 
-of which they have been convicted, be restored to the petitioner herein. 


B. Pocker for the Petitioner. 

M. CÌ Sridharan for the Respondents. 

The Assistant Public Prosecutor (4. S. Sivakaminathan) on behalf of the 
‘Crown. | 

The Court made the following 5 


OrDER.—The petitioner’s case, which has been accepted by three Courts, 
us that the respondents, a party of five men, formed themselves into an unlawful 


` 
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assembly, trespassed on the petitioner’s land, and took away a thousand cocoanuts. 
After being convicted by the Sub-Magistrate, they at once appealed to the Sub- 
Divisional Magistrate of Galicut. That appeal was dismissed ; and they at once 
filed Crl.R.C. No. 391 of 1947 in this Court. That petition was dismissed 
on the 25th February, 1948; and within one month of the order of this Court dis- 
missing the revision case this petition has been filed, praying than an order be 
passed under section 522 of the Code of Criminal Procedure for the restoration of 
possession of the property to the petitioner. 


It is argued by the learned Assistant Public Prosecutor and by the learned 
advocate for the accused that the trespass was not attended by criminal force or 
show of force and that therefore section 522 is not applicable. There is evidence 
that the kariasthan of the petitioner was in the field at the time ; but even if that 
were not the case, the accused went in a body to the field for the purpose of making 
a show of force so that they would be able to trespass and to commit theft of cocoa- 
nuts. Whether they actually met with any resistance or not is beside the point. 
They went there prepared to meet resistance and therefore made a show of force 
in committing the trespass. 

It has been further contended that this Court has no jurisdiction ; because the: 
passage in section 522 giving one month to the petitioner to file an application for 
restoration of property applies only to the convicting Court. It is difficult, however, 
to read the section in that way. Literally interpreting section 522, the Court can 
pass an order only when convicting such person or at any time within a month from 
the date of the conviction ; so that if in revision the hearing is more than a month 
after the time of conviction, as is usually the case, the revisional Court would be 
unable to pass any such order. That surely could not have been the intention 
of the Legislature. In my opinion, clause 3 indicates that the revisional Court. 
can pass such an order at the time of dismissing the application or within a month 
of that date. 


Finally, it has been urged that in view of the delay that has occurred and also: 
of the circumstances of this case, this Court should ‘not exercise its discretion in 
passing such an order. It is no doubt true that the petitioner could have applied 
to the Courts below at the time when the accused were convicted and when their 
appeal was dismissed. It has however been pointed out that the appeal and the 


revision case were filed so quickly after the orders of the Courts below were 
passed that the petitioner had little time in which to make such an application. 


As to the propriety of such an order, I have no doubt. The object of this 
section is to prevent any person gaining wrongful possession of land by his own 
unlawful and forcible acts. ‘The object of the respondents in this case was to retain. 
possession until some future legislation is passed, which they hope will enable them 
to remain lawfully in possession ; in other words, they hope to gain title to the pro- 
perty by their unlawful act of trespassing on this land. This is therefore certainly 
a fitting case in which such an order as is prayed for should be passed. 


The accused are therefore ordered under section 522 of the Criminal Procedure 
Code to restore immediately to the petitioner the possession of the land on which 
they trespassed. 7 
K.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 


| 
Datla Sanyasi Seetharamaraju .. Appellant* 
. v. 


Datla Satyanarayanamurthi Raju and others .. Respondents. 


Madras Estates Land Act (I of FA ages 3 (5)—Usufructuary mortgagee of post-setilement inam— 
If a landholder within the meaning of ates Land Act. a 

A usufructuary mortgagee of a post-settlement inam 1s a landholder within the meaning of 
the Madras [Estates Land Act. 


| 
Appeals against the orders of the District Court of Vizagapatam dated 15th 
August, 1945, in A.S. No. 527, etc. of 1944 respectively (O.S. No. 9 etc. of 1944. 
ReApECOWEN 2 District Munsiff Court, Vizianagaram.) 


Pe Satyanarayana Raju for Appellant. 
K. Venkatarama Raju and D. V. Reddi Pantulu for Respondents. 
The Court made the following 


JuDGMENT.—The only question that arises in these appeals is whether a usu- 
fructuary mortgagee of a post-settlement inam is a landholder within the meaning 
of the Madras Estates Land Act. There is abundant authority in support of an 
affirmative answer (vide Appalanarasimhulu v. Sanyasi1, Subramania v. Muthiah Chettiar?, ` 
fallalagar Devasthanam v. Anthony Moopan®, and Vallachami v. Thiruvaroor Devasthanam a), 
The learned District Judge refers only to the third of these decisions and his attention 
does not appear to have been drawn to the other three which are decisions of Divi- 
sion Benches. After referring to Kallalagar Devasthanam v. Anthony Mooppan*, which 
is the decision of a single Judge, the learned District Judge says that he is unable to. 
follow it, in view of a later decision, also of a single Judge, in Nallakakkan Ambalam v. 
Sri Kallalagar Devasthanam®. This last decision, however, is clearly distinguishable. 
{t arose under section 46 of the Madras Estates Land Act which has since been 
repealed by the Amendment Act of 1934. Under section 46 (5) the sum payable 
in respect! of “ old waste ” for the acquisition of occupancy right had to be paid 
to the Jand-holder “ who is the owner of the estate.” In view of this special pro- 
vision, Davadoss, J., held in WVallakakkan Ambalam v. Sri Kallalagar Devastanam®, 
that a person who was not the owner of the estate (in that case it was a trustee) 
could not'accept the amount tendered and grant occupancy right. This decision. 
has no bearing on the definition of landholder and turns merely on the special 
provision just mentioned. 


Mr. K. Venkataramaraju, counsel for the plaintifis-respondents in these appeals, 
has attempted to argue that the sale-deeds executed by the tenants in favour of the 
appellant, Sri Datla Sanyasi Seetharama Raju, were taken benami for the benefit 
of the usufructuary mortgagee, Pusapati Venkataranayana Raju. As the learned 
District Judge rightly points out, this question was not raised in the pleadings 
and no issue was framed in regard to it. It cannot therefore be permitted to be 
raised. The result is that the civil miscellaneous appeals must, be allowed, the 
judgment and decrees of the learned District Judge must be set aside and the orders 
of he learned District Munsiff restored with costs here and in the lower appellate- 
Court. | (Advocates fee, Rs. 100). 


K.C. — Appeal allowed. 





*A.A.O. Nos. 657 to 660 of 1945. 8th April, 1948. 
I. 1912) 1.L.R. 38 Mad. 33. 4. AIR. 1935 Mad. 452. 
2. (1915) 1 L.W. 1004. 5. (1925) 49 M.L.J. 628. 
3- (1924) 48 M.L.J. 147. 
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; [PRIVY COUNCIL.] a 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—LORD SIMONDS, LORD MORTON oF HENRYTON AND SIR MADHAVAN Narr. 


Raja of Venkatagiri .. Appellant* 
v. 
Raja Rao Sri Krishnayya, Rao Bahadur Zamindar .. Respondent. 


_ Contract Act (IX of 1872), sections 2 (d) and 25 (2)—Applicability—Money advanced for defending a 
suit in pursuance of an undertaking and not voluntarily or at the deswe of the promisor—Promissory note 
for—If supported by consideration. 


X wrote to his brother R who was consulting him as to the giving of his son X in adoption by a 
widow, that if the revefsioners of the widow were to file a suit n respect of the adoption and if Rork 
were to spend money for defending the action X was 1eady to bear the expenses and if the adop- 
tive mother did not advance the money for expenses X shall advance without failand have the case 
conducted without fail. - 

In respect of the litigation questioning the validity of the adoption, X and after his death, his son 
G, advanced moneys for the purpose. At the stage when the case had to be taken to the Privy Council, 
K who wanted finances for the purpose was made to execute a promissory note in favour of G and G 
wrote a letter to K in these terms :— 

“ I received your promissory note of even date for rupees one lakh and fifty thousand only which 
you executed for amounts advanced by me from time to time for the expenses of the litigation. If 
the suit is decided against you in the Privy Council I shall not enforce your liability under the said 
pronote.”’ Meantime the adoptive mother who had been given half the estate had mortgaged it to 
G for Rs. 2,50,000 for payment of her debts. The adoption having been upheld in the Pnvy Council 

-G sued K on the promissory note. On a contention that the note was void for want of 
consideration, 

Held :—The original letter by X contained an unconditional undertaking on the part of X to pro- 

f vide money for expenses of the case, implying thereby the case in all its stages, and have it conducted. 
The word “ advance ” in the letter does not connote any idea of repayment. As the moneys were 
advanced not as the result of the importunity of the promisor but because of the undertaking given 

Xto R, that will not be a consideration within the meaning of section 2 clause (d) of the 
Coat Act to support the promissory note. 

K is not precluded by any provision or principle of law from saying that the consideration stated 
in the promissory note was past consideration which, not having moved at the ““ desire” of the 
promusor, i.e., himself, does not fall within section 2 clause (d) of the Contract Act. Norcan Grely 
on section 25, clause (2) ofthe ContractAct. To invoke the aid of that provision it must be shown 
that there was a promise by K to “ compensate” G or his father A for something which had been 
already done by them “voluntarily” for him. The moneys in question were not advanced 
< voluntarily ” but because of the undertaking given by X. 


Sir Herbert Cunliffe K.C. and P. V. Subba Rao, for Appellant. 
C. S. Rewcastle K.G. and Chinna Durai for Respondent. 
The judgment of the Court was delivered by f 


Sır MADHAVAN Nam.— This is an appeal by spscial leave from a judgment 
and decree dated 3rd March, 1941, of the High Court of Judicature at Madras, 
which in its appellate jurisdiction, affirmed a judgment and decree dated 27th 
April, 1939; of the same High Court in its original jurisdiction. - 


The appeal arises out of a suit instituted by the first plaintiff to enforce payment 
of money due under a promissory note dated 29th, March, 1933, executed by the 
respondent in his favour for Rs. 1,50,000 which with interest amounted to Rs. 
1,58,725 at the time of the suit. By this instrument the respondent promised to 
pay on demand a sum of Rs. 1,50,000 with interest at 2 per cent. per annum, “in 
consideration of the amounts advanced from time to time for the Gollaprole liti- 
gation.” 

The only question for decision in the appeal is whether the promissory note is 
supported by “ consideration.” The High Court in its original jurisdiction, as 
well as on appeal, answered the question in the negative. The question was consi- 
dered by the Court in the light of sections 2° clause (d) and 25, sub- 
section (2) of the Indian Contract Act (Act IX of 1872). 
ec a eS ER 


* 18th March, 1948. 


| 
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Section 2, clause (d), of the Contract Act in so far as itis material is as follows :— 


ww =“ When, at the desire of the promisor, the promisee or any other person has done or 
abstained from doing, or does or abstains from doing, or promises to do or to abstain from doing, 
something, duch act or abstinence or promise is called a consideration for the promise. 


Section 25, sub-section 2, is as follows :— 


‘* An agreement made without consideration is void unless oo 
m * ~ * * * * 
(2) tisa promise to compensate, wholly or in part, a person who has already voluntarily 

done something for the promisor or something which the promisor was legally compellable to do. 

Before stating the facts of the case, it will be advantageous to explain the relation- 
ship of the parties to the appeal, and also to summarise the events which have a 
bearing on the Gollaprole litigation, and the execution of the promissory note. 
These events date back as far as 1869. The following two pedigree tables will 
serve to illustrate the relationship of the parties to the appeal. 


! Venkatagiri. 
i Kumara Yachendra Bahadur. i 
| 


l | 
Raja Na Ramakrishna 
Krishna. (adopted by 
| Raja of Pittapur). 
Govinda Krishna 
(1st Plaintiff). 


Kumara Raja Sri Krishnayya, 
(and, Plaintiff adopted by ' 
and present Ramayyamma. 
Raja of | 
yV tagiri). 
| Piltapur 
Surya Rao. 
| | a d 
Gangadhara Rama Rao Venkata Rao 
(late Raja of Pittapur) | (died in 1871). 
ied in 1890. = 
Venkayamma 
i (died in 1889). 
Ramayyamma 
(died 24th Oct., 1923). 
doped tine son Adopted son 
ishna Rao Sri Krishnayya 
(died April, 1914). (Defendant). 


(N B.—Only portions of the pedigree tables necessary for this appeal are given 
above.) | 


The appellant before the Board is the second plaintiff, the present Maharajah 
of Venkatagiri who succeeded to the Zemindari on the death of his father the first 
plaintiff, the late Maharajah, and was brought on record as his representative, 
in accordance with an order of the Court dated 3rd December, 1937. 


The! respondent is the defendant, the Zemindar of Gollaprole. He is the 
fourth son of Ramakrishna who was the natural brother of the first plaintiff’s father 
Raja Gopala Krishna, and was a member of the Venkatagiri family. He had 
been adopted by the then Raja of Pittapur, Gangadhara Rama Rao, who had in 
1869 transferred to his only brother Venkata Rao the estate known as Gollaprole 
which formed part of the Pittapur Zemindari. Venkata Rao died childless in 1871. 
He was survived by two widows, Venkayamma, who died in 1889, and Ramayamma 
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who died on 24th October, 1923. Ramayamma belonged to Wundur ; she and 
the members of her family have been referred to in the case as ‘‘ Vundur people.” 


Gangadhara Rama Rao died in 1890, leaving behind him Ramakrishna, the 
adopted son, and the present Maharajah who was born after the adoption of 
Ramakrishna, and to whom he had willed the estate of Pittapur. 


In 1891, litigation began between Ramakrishna and the Maharajah respecting 
the Pittapur estate in which Ramakrishna questioned the legitimacy of theMaharajah. 
The Privy Council before which the case came ultimately, declared that the Maha- 
rajah of Pittapur was entitled to the estate under the late Raja’s will. The question 
of legitimacy was not determined. (Sri Raja Rao Venkatasurya Mahipatht Rama- 
krishna Rao Bahadur v. Court of Wards and Venkata Kumar Mahipath: Suryarao*). 


In 1914, it was proposed that Ramayamma, the then sole surviving widow of 
Venkata Rao, and who was in possession and enjoyment of the Gollaprole estate, 
as his widow, should adopt the respondent (the fourth son of Ramakrishna), who 
was then aged 21 or so. As in a previous litigation Ramayamma had failed to 
show that her husband had given her authority to make an adoption, she sought 
the permission of her deceased husband’s nearest Sapindas to adopt the respon- 
dent. At the date of the adoption the nearest reversioners of her husband were 
Ramakrishna, and the Maharaja of Pittapur. i c 


On 27th January, 1914, she wrote to Ramakrishna asking him to consent to 
the adoption of the respondent. Before giving his consent Ramakrishna consulted 
the father of the first plaintiff, his elder brother, the then Maharajah of Venkatagiri. 
In the letter to Ramayamma giving his consent dated goth January, 1914, Rama- 
krishna stated “...... I have considered over it and obtained the advice of 
my elder brother ..... I-hereby give you my consent to take my son Krishnayya 
in adoption.” 


On the goth January, 1914, t.e., the day previous to the above mentioned 
letter, Raja Gopala Krishna wrote to Ramakrishna a letter in which he said : 

« Whether it be at at the time of the issue of the notice by Vundur Ramayamma Garu to 
the Rajah of Pittapuram informing him that she is taking your fourth son Sri Sri Krishnayya in 
adoption, and asking him for his consent, or whether it be after the adoption, if the Raja Garu of 
Pittapuram were to file a suit against you in respect of the said adoption, and if either you or the 
said adopted boy should have to spend money in filing answer, etc., (written statement, etc.), we 
are ready to bear the said expenses. Ifon taking the advice of two vakils we ask you to remain 
ex parte you have to do so. If Vundur Ramayamma Garu does not advance moneys for the 

of the case we shall without fail advance for expenses and have case conducted 
without fail ”. 
To what extent the undertaking given in this letter is binding on the Venkatagiri 
family is the main theme of the appellant’s argument in the appeal. 


The Maharajah of Pittapur refused his consent to the adoption, but despite 
his refusal, the adoption took place on 15th February, 1914. Two months later, 
Ramakrishna died. 

As a result of the adoption, the respondent became entitled to the Gollaprole 
- estate. On the day following the adoption, he conveyed half of the estate of Golla- 
prole to his adoptive mother and gave her also a monthly allowance of Rs. 500 
for her maintenance. Ramayamma was heavily indebted at the time. 


= On 25th July, 1914, Ramayamma, one of her two brothers and a son of the 
deceased brother executed a mortgage for Rs. 2,50,000 in favour of the father of the 
first plaintiff for payment of debts of the mortgagors. The mortgage included 
Ramayamma’s half share of the Gollaprole estate. By a second mortgage dated 
25th September, 1920, a further sum of Rs. 1,78,596-4-6 was borrowed by the 
mortgagors from the same mortgagee. l 
On 17th August, 1915, the Maharajah of Pittapur instituted in the Court of 
the Subordinate Judge of Cocanada C. S. No. 55 of 1915 against Ramayamma 





I. (1898-99) 9 M.L.J. (Supp.) 1 : L.R. 26 I.A. 83 (P.C.). 


| 
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and the respondent as defendants, disputing the validity of the adoption, as it was 
made without securing his consent. The suit was transferred as O. S. No. 34 of 
1919 to the District Court of Rajahmundry. The respondent and his adoptive 
mother pleaded that the Maharajah was not the son of the late Raja and as such 
was not a Sapinda whose consent was necessary for the adoption. They also stated 
that if his consent was found necessary it was improperly refused by him and the 
consent of Ramakrishna alone was sufficient to validate the adoption. Thus began 
the Gollaprole litigation which as will be shown below continued until July, 1935, 
when the respondent’s adoption was upheld by the Privy Council. It was in the. 
‘course of the litigation that the suit promissory note was executed by the respondent. 


In 1920, the District Judge held that the Maharajah of Pittapur was the son 
of Gangadhara Rama Rao and that the respondent’s adoption was invalid. On 
appeal to the High Court by the defendants, the learned Judges of the Bench who 
heard the appeal agreed that the Raja was the son of Gangadhara Rama Rao, 
but differed on the validity of the adoption. As a result of this disagreement, 
there was a Letters Patent Appeal to the High Court which was heard by three 
learned Judges two of whom held the adoption to be invalid while the third held 
that it was|valid. The majority view prevailed, and the adoption was held invalid. 
(Krishnayya' Rao v. Raja of Pittapur)1. The letters patent appeal was decided on 
7th March, 1928. 


Ramayamma had died in 1923. The respondent and Prakasa Rao to whom 
she had Jek her half share of the Gollaprole estate appealed to the Privy. Council 
in 1929-30, against the decision of the High Court. They also contended that 
‘certain evidence relating to the parentage of the Maharajah was wrongly excluded. 
The Privy' Council accepted this contention and remanded the case to the High 
Court for further hearing. (Krishnayya Rao v. Raja of Pittapur)*?. The case was 
then heard by three learned Judges who agreed that the evidence established 
that the Maharajah was the legitimate son of Gangadhara Rama Rao. The Privy 
‘Council accepted this finding, but held that the adoption .of the respondent was 
valid, and, that the refusal of his consent by the Maharajah was unjustified and 
could be disregarded (Krishnayya Rao v. The Raja of Piitapur*). In consequence, 
the suit of the Maharajah was dismissed with the result that at long last the res- 
pondent after 20 years of litigation secured his share of the Gollaprole estate. 


On 23rd July, 1916, the father of the first plaintiff who had agreed to finance 
‘the Gollaprole litigation died. On 26th January, 1916, he noted on the back 
-of a letter dated 20th January, 1916, written to him by P. V. Krishnaswami Chetty, 
High Court Vakil, asking for funds to defend the adoption suit, a memorandum 
‘stating. /.... “as per their written promise Vundur Varu must bear the 
expenses.” Apparently there seems to have been an arrangement with Ramayamma 
about the expenses of the litigation. In this memorandum he referred to the 
adoption case “...... which is the result of our folly.” He however went 
-on meeting the expenses of the litigation until his death. 


On 24th April, 1918, i.e., about two years after his father’s death the first 
laintiff Wrote to the respondent asking for the letter given to his father Rama- 
ishna, on 29th January, 1914, and the respondent sent it to him. There wa’ 

nothing to show that the first plaintiff was unwilling to meet the expenses of the 
litigation, until 4th May, 1928. On that date, the Venkatagiri cashier wrote to 
the respondent stating that the estate would only pay Rs. 4,000, towards the decree 
(costs) and that: , 


ec 


.... .as the Vundur people are also partners in the case you and they should confer and 
spay the balance. Their half they should themselves without fail bear. Al these must be_talked 
«over between you alonc....... i : 





(1928) 55 M.L.J. 894:I.L.R. 51 Mad. (P.C.). 
3. (1935) 69 M.L.J. 388 (P.C.). 
(1933) 67 M.L.J. 697: L.R. 61 LA. 340 
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On 16th August, 1928, the treasury officer wrote another letter which shows that 
the first plaintiff’s attitude was what was intimated by the treasury officer in his 
previous letter. 


It will be remembered that an appeal had been filed against the decision of 
the High Court before the Privy Council. When the appellant was pressed to 
provide the funds for prosecuting this appeal the respondent was summoned to 
Madras where he was called upon by the appellant to execute the suit promissory 
note. On the same day that the promissory note was executed by the respondent 
the first plaintiff wrote to him the following letter :— ia 

“ T received your promissory note of even date for rupees one lakh and fifty thousand 
(Rs. 1,50,000) only which you executed for amounts advanced y me from time to time for the ex- 
eee of the Gollaprole litigation. If the Gollaprole suit is decided against you in the Privy Council 

shall not enforce your liability under the said pronote.”” 

It is not disputed that the expenses for the Gollaprole litigation were furnished 
by the appellant, and his predecessors. When demand was made for the money 
mentioned in the note after the successful termination of the appeal, the respondent 
denied his liability to pay by raising various contentions ‘only one of which falls 
to be decided by the Board, ziz., that relating to “ consideration.” The respondent 
alleged that the suit note was void for want of consideration, as according to him 
the moneys were advanced to him, not as a loan, but in fulfilment of the promise 
made by appellant’s grandfather to his father Ramakrishna by his letter dated the 
29ih January, 1914, already referred to. 


On the above contention the learned Trial Judge held that though moneys 
had been advanced to the respondent there was no ““ consideration ” in law for the 
promissory note as the respondent had not brought himself either under section 2, 
clause (d), or under section 25, sub-section (2), of the Indian Contract Act. In his. 
view, the advances made by the Maharajah and his successors were not made 
at “the desire” of the respondent but were made in pursuance of the under-- 
taking given by the first plaintiff’s father to the father of the respondent. 


On appeal, the learned Judges concurred with the above view and expressed’ 
their finding as follows :— 


hr E A Ng the learned Judge has held that no request was ever made by the respondent him- 
self for money. Here the learned Judge undoubtedly meant that the respondent had made no re-- 
quest which was not based on Raja Gopala Krishna’s undertaking to finance the litigation if called 
upon and we concur in this finding. ... . a ` 


“No doubt the respondent from time to time called upon the appellant to meet the expenses 
of the litigation but this would not, make him liable for repayment. The respondent’s natural father 
gave his consent to the adoption of the respondent by Ramayamma only because Raja Gopala Krishna: 
had agreed to finance the litigation, if Ramayamma failed todo so. Therefore Raja Gopala Krishna 
was under an obligation to provide the necessary money when called upon. In agreement with. 
the finding of the learned Trial Judge we hold that the advances were not made as the result of the 
importunity of the respondent, but because of the undertaking given by the then head of the 
Venkatagiri family to finance the litigation in case of need and considerations of self interest, namely, 
the desire to safeguard the security given for the advances made to Ramayamma and her brothers. 
Because the necessity for further advances may have been impressed on the respective heads of the 
Venkatagiri family by the respondent from time to time it does not necessarily mean that the 
advances became loans made by the lenders at “ the desire ” of the respondent within the meaning 
of section 2 (d) of the Contract Act. In making requests for money the respondent was demanding 
what he considered he had a right to demand and at no time did he ask for money asa matter of grace.” 


Referring to section 25, sub-section (2) of the Indian Contract Act which was 
relied on by the appellant the learned Judges held : 

“that in signing the promissory note in suit the respondent was not promising to compensate- 
the first plaintiff for something which had been done for hi voluntarily ” 


and therefore the section did not apply to the facts of the case. This was the opinion, 
of the Trial Judge also. 


The main argument before the Board elaborately urged by Counsel for the 
appellant was that the learned Judges of the Courts in India have misconceived 
the effect of the letter of the 29th January, 1914, and crred in thinking that it 
created a legal enforceable obligation on the writer of the letter ‘ands his successors: 
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to finance gratuitously the respondent in the litigation between him and the Raja 
of Pittapur in all its stages. It was urged that the Promissory note is prima facte 
supported by consideration, that the sum mentioned in it consisted of advances 
made from time to time at the request of the respondent, and that the under- 
taking contained in the letter of the 29th January, 1914, which it is said make it 
obligatory on the appellant to advance the money, 1s not supported by consideration 
and is not therefore binding on the appellant. 

As the entire case, as conceded by the Council on both sides, very largely 
hinged on the letter of 29th January, 1914, it is necessary that its scope and impli- 
cations should be examined. It appears to their Lordships that its significance 
and binding character can be properly understood only if it 15 examined in relation 
to the events of the Gollaprole litigation which form its background, and the interest 
which the Maharaja of Venkatagiri had in that litigation. 

The great object of the plaintiff in that litigation was to have it declared that the 
adoption of this respondent was invalid. The father of the first plaintiff was vitally 
interested in supporting its validity. The respondent was given in adoption only 
after Rama Krishna had taken his advice and secured his support. On27th January, 
1914, Ramayamma asked Ramakrishna’s permission to adopt the respondent. 
Ramakrishna feared, as he had questioned the legitimacy of the Maharaja (the 
plaintiff in the Gollaprole suit) in a previous suit, that the adoption would land 
him and his son in litigation—as it afterwards really did ; he naturally solicited 
the advice of his powerful relation, the father of the first plaintiff, who assured 
him his support by writing to him on 29th January, 1914, the letter now under 
discussion. On goth January, Ramakrishna wrote to Ramayamma giving his. 
consent and stating in the letter 

“I have considered over it and obtained the advice of my elder brother the Maharaja.” 


Soon after, on 15th February, the adoption took place. It is clear that Rama- 
Krishna would have never consented to give his son in adoption had it not been 
for the promised support of the Maharaja of Venkatagiri. If a suit were filed 
by the Maharaja of Pittapur in respect of the adoption the Maharaja of Venkatagiri 
was bound to support the respondent as promised in the letter of 29th January, 
1914. Though Ramakrishna was no longer legally a member of the Venkatagiri 
family, he was born a member of that family and was the Maharaja’s brother. 
The adoption would make his nephew an independent Zamindar in his own right 
as Gollaprole would ultimately become his after the adoption. Natural love and 
affection towards his relations and desire to extend the influence of his family must 
have weighed with the Maharaja when he advised Ramakrishna to give his 
consent and promised him to support. Facts show that other thoughts also must 
have been at work in his mind. As already stated, after obtaining for herself 
half of the Gollaprole Estate from the respondent, afler his adoption Ramayamma 
and her relations executed on 25th July, 1914, a mortgage of that estate to the 
first plaintiff to secure a loan of Rs. 2,50,000. The mortgage deed stated : 

““ For clearing the debts due by us to others, we have hypothecated to you the immoveable pro- 
Pa scheduled hereunder and belonging to us and have borrowed from you Rs. 2,50,000 (Rs. two 

and thousand in words). As we owe you the said amount, we shall pay the same with 
interest accruing thereon at 4 per cent. (four rupees) per hundred per annum as per instalments 
hereunder.” 

It is said that the language of the document connotes a contemporaneous 
advance of money and not a previous advance, but it is not stated that the loan 
was advanced that day, and as the learned Judges of the High Court, who had 
also the advantage of examining the document, say, the language is not inconsistent 
with an earlier advance. Between 25th July, 1914, and 28th September, 1920, 
the Venkatagiri family advanced further sums to Ramayamma and her relations. 
which were secured by another mortgage on the same property for Rs. 1,78,596-4-6. 
In the circumstances, the opinion of the High Court : 

“ that there are grounds for the suggestion that in writing the letter of 29th January, 1914, Raja 


Gopala Krishna had in mind a scheme for securing for himself in respect of moneys advanced or to: 
be advanced to Ramayamma and her brothers” 


36 
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cannot be said to be far-fetched or unwarranted. It was only by supporting the 
adoption questioned in the Gollaprole suit that the safety of the security for the 
advances of money made to Ramayamma could be secured. Litigation may be 
risky in its results, but it is easy to see that if the adoption suit was not defended 
through all its stages and brought to a successful end, there was serious risk of loss 
of money to the Venkatagiri family. Apart from these considerations which would 
give the letter its binding character, the letter shows on the face of it “ consideration ” 
when it states that if a suit in respect of the adoption were instituted the Maharaja 
would advance expenses and “ have the case conducted without fail.” When the 
suit questioning the adoption was filed, the obligation on the part of the Maharaja 
to perform his part of the promise to have the case conducted by advancing money 
became imperative. In this connection the significance of the conduct of the 
Venkatagiri family should not be overlooked. It is not disputed that the funds 
required for the litigation were all supplied by the appellant, his father and grand- 
father. From the commencement of the htigation in 1915, till the 4th May, 1928, 
the Venkatagiri Samasthanam seems to have advanced funds without objection, 
apparently realising the binding nature of the promise contained in the letter of 
29th January. At that date, the position was that a few months before, on 7th 
March, the High Court had held in the L. P. Appeal that the adoption was invalid. 
The Venkatagiri Samasthanam then began to take up the attitude that their liability 
was limited as may be seen from the letters of the treasurer ; even then, it was not 
directly stated in the letters that the respondent was responsible for the expenses. 
‘The letter of 4th May, 1928, only stated that “ Vundur people” should pay their 
half of the expenses. When the appeal was lost in the High Court the appellant 
‘evidently became disheartened, and wanted to get out of his lability. Even so, 
no document was taken from the respondent till 1933, by which time most of the 
amount if not all that was required for the litigation must have been advanced by 
the appellant. It was stated that advances of money were made even after the 
execution of the promissory note, but it was candidly admitted that there was no 
document in the case to support the statement. In their Lordships’ opinion the 
whole conduct of the appellant and his predecessors is only consistent with the view 
that they must have felt that there was an obligation binding on the Venkatagiri 
family to finance the Gollaprole litigation from the beginning to its end. Indeed, 
the conduct of the appellant and his predecessors form an illuminating commentary 
on the binding nature of the letter of 2gth January, 1914. 


Their Lordships do not think that the Courts in India have misconstrued the 
letter of 29th January, 1914. It says in unmistakable terms 

“If the Raja of Pittaparam were to file a suit against you in respect of said adoption. ... if 
Vundur Ramayamma Garu does not advance moneys for the expenses of the case we shall without 
fail advance for expenses and have case conducted without fail.” 
It is not the case of either party that Vundur people provided the funds necessary 
for the litigation. Their Lordships hold that the letter contains an unconditional 
undertaking on the part of the Maharaja of Venkatagiri to provide money for 
expenses of the case implying thereby the case in all its stages and have it conducted 
if Vundur Ramayamma Garu does not advance moneys for the same. The word 
“ advance ” used in the letter does not connote any idea of repayment ; ifrepayment 
was intended words signifying it might well have been used by the Maharaja who 
must be presumed to have known fully the scope of his undertaking when he wrote 
the letter. 


It was also argued that since the suit promissory note states its “ consideration ?? 
the respondent should not in law be allowed to plead that it is not supported by 
consideration. The argument appears to be based on a misundertanding of the 
real nature of respondent’s plea. When he denies liability under the note he is 
not to be understood as saying there is no consideration: what he says being 
that there is consideration but he will show that it is past consideration which, not 
having moved at the “ desire?” of the promisor, i.e., himself, does not fall within 
section 2, clause (d) of the Contract Act. He is not precluded from doing so by 
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any provision or principle of law. As mentioned already, the Courts in India 
have concurrently found that the advances of money for the litigation: were made 
not as the result of the importunity of the respondent but because of the undertaking 
given by the Maharaja of Venkatagiri to Ramakrishna which their Lordships 
have now held to be binding on the appellant, and that the respondent made no 


request which was not based on the Maharaja’s undertaking to finance the litigation. 


No doubt thé respondent pressed the appellant to furnish the necessary funds but 
in doing so he, was only asking him to give effect to his grandfather’s undertaking 
contained in, the letter of 29th January. Their Lordships accept these findings. 
The result is that it cannot be held that the advances of money were made at the 
“desire” of the respondent within the meaning of section 2, clause (d) of the 
Contract Act. 


| 

It also follows from the findings, that section 25, Clause (2) of the Contract 

Act cannot be relied upon in support of the appellant’s case. ‘To invoke the aid 
of that provision it must be shown that there was a promise by the respondent to 
“ compensate ” the appellant or his father for something which had been already 
done by them “voluntarily”? for him. The findings of the Courts which their 
Lordships have accepted show that the moneys which had been advanced were 
not advanced to the respondent “ voluntarily? but because of the undertaking 
given by the Maharaja of Venkatagiri at the time of the adoption. They also 
show that in, executing the promissory note the respondent was not promising to 
compensate the appellant for something which had been done for him voluntarily. 
It follows that the said promissory note is not supported by consideration ; that 


being so, the other contentions raised by the respondent need not be considered 
by the Board. 


Before parting with the case their Lordships may point out that the trial 
‘Court expresses the opinion : 
_, “so it willi be seen that the second plaintiff concedes that Rs. 1,27,508-11-5 expenses of this 
litigation are secured by mortgages from the Vundur family.” 
These mortgages are B-35 and B-39. This point has not been considered by the 
High Court and their Lordships do not pronounce any*‘opinion about it except 
saying that if it be true, the appellant has been able to secure by mortgages a 
considerable portion of the moneys advanced by him for the Gollaprole litigation. 

The appeal fails and should be dismissed with costs. Their Lordships will 
humbly advise His Majesty accordingly. 

Solicitor for Appellant: Chapman Walkers. 

Solicitors for Respondent: Mess. Hy. S. L. Polak & Co. 


K.S. | ——— Appeal dismissed. 
IN poe HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice GOVINDA MENON. | 


Chelliah Servai .. Petttioner* 

Indian Penal Code (XLV of 1860), sections 395, 996, 397 and Criminal Procedure Code (V of 1898), 
sections 238 403—Acquittal for an offence under section 396, Indian Penal Code—Bar of fresh nial 
and conviction ler section 395 or 397, Indian Penal Code. 

Offences under sections 395 and 397, Indian Penal Code, are minor offences under section 238 
Criminal Procedure Code, when considered in relation to an offence under section 396, Indian Penal 
Code, and an accused who already had the benefit of an acquittal for an offence under section 396, 
Indian Penal Code, cannot be tried again and convicted for an offence under section 395, or section 
397, ce ian Penal Code, on the same set of facts. Section 403, Criminal Procedure Code, is a bar to 
a tresh trial. ` 


Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by the Sessions Judge of Ramnad, at Madura, in his letter dated 
27th November, 1947. 


= 





*Cr.R.C. No. 1332 of 1947. and April, 1948. 
(Case referred No. 39 of 1947). 
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N. T. Raghunathan for the Accused. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


ORDER.—In Muppana Appana v. Emperor!, Horwill and Shahabuddin, JJ., 
have held that when a person is charged and tried for an offence under section 396, 
Indian Penal Code, he can be validly and legally convicted of a minor offence under 
sections 395 and 397, Indian Penal Code, even though the offence undersection 396, 
Indian Penal Code, was triable with the aid of assessors and that under section 395, 
Indian Penal Code or 397, Indian Penal Code, only witha jury. In my opinion 
an offence under section 395 or 397, Indian Penal Code, is a minor offence within 
the meaning of section 238, of the Criminal Procedure Code, when considered. 
in relation to an offence under section 396, Indian Penal Code. Such 
being the case, the accused who already had the benefit of acquittal for an offence 
under section 396, Indian Penal Code, on the same set of facts cannot now be 
tried and convicted for an offence under section 395 or 397, Indian Penal Code. 
Section 403, Criminal Procedure Code, is a bar to a fresh trial. The reference is 
accepted and the accused is discharged. 


This conclusion will necessarily entail the opinion that the conviction of the 
others of the offence under section’ 395 or 397 on the second trial is illegal. The 
attention of the Provincial Government will be drawn to the circumstances for 
appropriate action under section 401 of the Criminal Procedure Code. 

K.C. Reference accepted and accused discharged. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANCHAPAGESA SASTRY. 
Vappuluri Venkata Ramamurthi .. Petitioner 


U. 
Pappala Venkayya and others ',. Respondents. 
Madras Estates Land Act (I of 1908)—Grant of 8 acres for services rendered—Grantce having powers 
of. alienation and hereditary enjoyment—Small kattubadi fixed—Proprietors having no right to land at any 
time—Grantee a landholde within the meaning of the Act. 


Land comprising about 8 acres was given to one S under a document described as a permanent 
cowle containing the recitals that the grant was for services rendered by S to the proprietors, that 
S was entitled to enioy the property hereditarily with full powers of alienation, that the proprietors 
shall have no right to the land at any time and the only right which the proprietors reserved was 
. torecover the small sum of two rupees described as kattubadi. The successors in interest of S filed 
a suit to eject the defendants and for arrears of rent. The defendants pleaded that they were ryots 
entitled to occupancy rights and that the Civil Court had no jurisdiction. 


Held, that the grant is an Inam grant and not a mere lease of jeroyiti land on favourable terms, 
that the grantee (petitioner) is a landholder within the meaning of the Madras Estates Land Act 
and the defendants, ryots with occupancy rights, and therefore the Civil Courts had no jurisdiction. _ 

Petition under section 115 of Act V of 1908 praying that the High Court 
will he pleased to revise the order of the District Court of Vizagapatam, dated 
23rd November, 1945 in C.M.A. No. 10 of 1945 preferred against the order of 
the. Court of the District Munsiff of Yellamanchilli in O.S. No. 63 of 1944. 

E. Venkatesam for Petitioner. 

P. Satyanarayana Raju and M. B. Rama Sarma for Respondents. 

The Court delivered the following 

JupemenT.—The petitioner is the plaintiff in O.S. No. 63 of 1944 on the file 
of the District Munsiff of Yellamanchilli. The suit was filed by him to eject the 
defendants and for the recovery of arrears of rent. It was contended by the de- 
fendants that the plaintiff was a landholder within the meaning of Madras Estates 
Land Act that they (the defendanis) are ryots entitled to occupancy rights and 
could not be ejected and that the claim for arrears of rent would not lie in the Civil 
ee ge cee a ee a eee 


I. 1947 M.W.N. (Crl.) 101. 
*C. R P. No. 520 of 1946. 6th July, 1948. 
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Court. The learned District Munsiff held that the plaintiff was only a landholder 
and upheld the contention of the defendants. While holding therefore that the 
prayer for ejectment could not be granted he directed that the plaint should be 
returned for presentation to the proper Cotrt inasmuch as there was a claim for 
arrears of rent. The plaintiff appealed to the District Judge of Vizagapatam. 
He too agreed with the view of the District Munsiff and confirmed the order. This 
revision petition is filed by the plaintiff on the ground that both the Courts have 
misconstrued the legal position and that on a proper interpretation of Ex. D. 2, which 
is the document creating rights in favour of the plaintiff’s predecessor, it should be 
held that the plaintiff himself should be regarded as the ryot entitled to occupancy 
rights and that the defendants, who took a lease of the suit land from the plaintiff, 
were not entitled to occupancy rights. 


The question at issue depends upon the proper construction of Ex.D.2. Ex.D.2 
describes itself as a permanent cowle given in favour of Subba Rao, by the pro- 
prietors of Thimmapuram village. It recites that they (the proprietors) have, 
because of the help rendered to them in litigation by Subba Rao, given him four 
visams of land described in the document, under a permanent cowle, with a condi- 
tion however that a sum of Rs. 2 per year should be paid to them as kattubadj and 
that Subba Rao should improve the land extensively and enjoy the same freely 
from son to grandson in succession with rights of gift, sale, etc. Itis stated earlier 
in the document that the property was left uncultivated to a large extent and that 
breaches were formed on account of recent heavy rains and wind and that the 
property was in need of repairs. The document further states, 


“ Whenever, in case the payment of kattubadi relating to the said land is delayed we shall recover 
only the said kattubadi but we shall not claim the land at any time.” 


This was in the year 1897. It would appear that in 1911 there was a usufructuary 
mortgage of these lands in favour of the present plaintiff for a sum of Rs. 500 and 
in that document, Ex. D. 3, the mortgagors refer to the property mortgaged as 
property given to Subba Rao “ under a permanent cowle, that is, darmilla inam 
wet land.” It is so stated again in the particulars of the land mortgaged. Re- 
ference may also be made to Ex. D. 1, which is an annual statement of occupation 
and cultivation field-war for fasli 1353. In column 1 it is stated that the suit lands 
are darmilla inam. Both the lower Courts have relied upon the description of 
the suit lands as darmilla inam in Exs. D. 1 and D 3. Mr. Venkatesam, the learned 
counsel for the petitioner contends that the proper interpretation of Ex. D. 2 would 
“ only lead to' the conclusion that it was a mere lease of jeryoti land on favourable 
terms to Subba Rao and that it was not a post-settlement grant by way of inam. 
He further contends that the later documents of 1911 and 1943, Exs. D. 3 and D. I, 
cannot be looked at for construing Ex. D. 2, which is the document of title. I 
am inclined, to agree with the contention that Ex. D. 1 and Ex. D. 3 cannot be 
looked at‘and that the question has got really to be decided on the terms of Ex. D. 2 
alone. Confining our attention to the terms of the document, Ex. D. 2, it is dificult 
to hold that'it is a mere lease on favourable terms and not an inam grant creating 
an under-tenure. It seems to me that the plaintiff’s title under this document is to a 
permanent under-tenure of a portion of a village on a small annual payment of 
Rs. 2 described as Kattubadi in the document. The reference to the services ren- 
dered by Subba Rao to the proprietors, the small amount of Kattubadi fixed having 
regard to the extent of the lands given, which is about 8 acres approximately, the 
` provision that Subba Rao shall be entitled to enjoy the property hereditarily with 

full powers jof alienation, and the further significant clauses that the only right 
which the proprietors reserve to themselves is a right to recover only the sum of 
Rs. 2 the Aatiubadi amount and that they shall have no right to the land at any time 
would all seem to indicate that this is an inam grant and not a mere lease of jeryoti 
land on favourable terms. On this interpretation of the document it follows that 
the grantee is merely a landholder within the meaning of the Madras Estates Land 
Act, and that the defendants in possession will be the ryots who are entitled to occu- 
pancy rights. ’ It is conceded that this is well established by the decision of the 
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” Judicial Committee in Narayanaraju v. Suryanarayudu!. It follows that the judg- 
ments of the lower Courts are correct. This petition is accordingly dismissed with 
costs. 


V.P.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SATYANARAYANA RAO. 
Sukraji Bikaji .. Appellant* 
U. 
Kundammal Packraj .. Respondent. 

Tort—Slander—Tom tom that a person’s goods are being sold by public auction—No innuendo as to 
insolvency of that person. 

The plaintiff sued the defendant for damages for slander as the latter got a tom tom made in 
the following words: “ S. B.’s goods (S.B. was the plaintiff) are being sold by public auction at 
3 P.M. on 27th October, 1944.” On a question whether these words suggest the innuendo of the 
insolvency’ of the plaintiff, 

Held, that the mere statement that the goods were being sold by public auction without the 
addition that they were sold in pursuance of a decree or through the Official Receiver did not b 
itself suggest the inference that the goods were sold by public auction because the owner of the cone 
did not pay his debts. The words complained of did not suggest the innuendo that the plaintiff was 
not solvent and that his goods were being brought to sale by auction by the creditor. | 

Appeal against the decree of the District Court, East Godavari at Rajamundry, 
in A.S. No. 17 of 1946, preferred against the decree of the Court of the District. 
Munsiff, Rajamundry, in O. S. No. 251 of 1944. 

R. Thirumalat Thathachatar for Appellant. 

Respondent not represented. 

The Court delivered the following 

Jupcment.—The plaintiff sued the defendant for damages for slander. The 
complaint is that the defendant got a tom tom made in the following words 
“ Sukraj Bikajee’s goods (Sukraj Bikaji is the plaintiff) are being sold by public auction at 3 p.m- 
on 27th October, 1944”. 

According to plaintiff these words constituted slander and that he had suffered 
damage. The plaintiff’s suggestion is that these words suggest the innuendo that 
the plaintiff was not solvent and that his goods were being brought to sale by auction. 
by the creditor. The first Court accepted the contention of the plaintiff and granted 
a decree for Rs. 500 as damages. On appeal the learned District Judge reversed 


this decision holding that the words do not per se constitute slander. I agree with ` 


the conclusion of the learned District Judge. I find nothing in the words to suggest 
that the plaintiff was an insolvent and that therefore his goods were being sold by 
auction. It is significant that in the announcement by P.W. 3, the drummer 
who did the tom tom it was not even said that the goods were being sold at the 
instance of the defendant. Usually a creditor has no right to sell the goods of the 
debtor himself. The mére fact that the goods were being sold by auction without 
the addition that the goods were sold in pursuance of a decree or through the Official 
Receiver does not by itself in my opinion suggest the inference that the goods were 
sold by auction because the owner of goods did not pay his debts. The contention 
urged on behalf of the appellant that the words do convey that meaning is, in my 
opinion, far-fetched and cannot be accepted. Even taking the background sug- 
gested on behalf of the appellant, I am unable to see innuendo in the words used 
by P.W. 3 when the auction was advertised. : 

There is no ground for interference with the decision of the learned’ District 
Judge. The second appeal fails and is therefore dismissed. 


No leave. 
V.S. ee Appeal dismissed. 
I 
1. (1939) 2 M.L.J. gor: L.R. 66 I.A. 278: LL.R. (1940) Mad. 1 (P.C.). 
* S. A, No, 2285 of 1946. 8th July, 1948. 
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IN (THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNT :—MR. Justice RAJAMANNAR, Officiating Chief Justice, AND MR- 


JUSTICE SATYANARAYANA Rao. 


Arjuna Mudaliar .. Appellant* 
U. 
Lakshmi Ammal and others .. Respondents. 
Specific performance—Suit for—Aveiment as to plaintiff’s readiness to perform the contract in accordance 


with the deciston of the Court—Sufficiencyp—Long lapse of time in enforcing agreement—If and when fatal to plaintiffs 
suit, l , 
In a suit for specific performance the plaintiff has, no doubt, to allege that he is ready and 
willing to perform his part of the contract. But it cannot be said that an averment that the plaintiff 
had no objection to perform the contract in accordance with the decision of the Court is not a sufficient 
averment of his readiness and willingness to perform his part of the contract. 


Mere delay does not by itself preclude the plaintiff from obtaining ae if his suit 
is otherwise in time, The delay must be such that it may be properly inferred that the plaintiff has 
abandoned his right or on account of the delay there must have been such a change of circumstances 
that the grant of specific performance would prejudice the defendant. From long delay alone without 
anything further, an abandonment of rights could not be presumed. 

Appeal under clause 15 of the Letters Patent from the judgment and decree 
of Chandrasekhara Aiyar, J., dated 28th March, 1947, in S.A. No. 284 of 1946 pre- 
ferred to the High Court against the decree of the Court of the Subordinate Judge 
of Vellore, dated 15th August, 1945, in A.S. No. 18 of 1945 preferred against the 
decree of thé Court of the District Munsiff of Arni dated 25th April, 1944, in O.S, 
No. 469 of 1942. 

4 M. K. Harihara Aiyar for Appellant. .» 

V. V. Raghavan and G. T. Ramanujachari for Respondents. 

The judgment of the Court was delivered by 

The Officiating Chief Fustice—The plaintiff is the appellant. He and his de- 
ceased brother, one Ramaswami Mudali, and the latter as the guardian of his 
minor son the third defendant, sold the suit properties to the second defendant 
on gth January, 1920, by registered sale deed Ex. D. 1, for a sum of Rs. 300. On 
the same day, the second defendant and his wife, the first defendant, executed in 
favour of the vendors an agreement, Ex. P-1, agreeing to reconvey the properties 
on the vendors paying on any day the principal of Rs. 300, the sale price, and 
interest accrued on it at the rate of Re. 1 per Rs. 100 per mensem. . Ramaswami 
Mudali died, and defendants 3 and 4 are his sons ada the fifth defendant is his. 
widow. The plaintiff instituted the suit out of which this appeal arises in the Court 
of the District Munsiff of Arni on 4th September, 1942, claiming one of two alter- 
native reliefs. His first claim was on the basis that the sale deed and the agree- 
ment to reconvey formed part of the same transaction, and together amounted in 
law to a mortgage by conditional sale. On this footing, he claimed redemption. 
In the alternative, he claimed specific performance of the agreement to reconvey. 
The contesting defendants 1 and 2 denied that the transaction amounted to a 
mortgage and pleaded that the suit was barred by limitation because the agree- 
ment was sought to be enforced after the expiry of a reasonable time. The plaintiff 
alleged that in calculating the amount payable to the defendants he would be 
entitled to the benefits of Madras Act IV of 1938, but the defendants denied that 


he was so entitled. 


The learned District Munsiff of Arni who tried the suit dismissed it. He 
held that as the agreement to reconvey was unregistered it cannot in any way 
affect in law, the registered conveyance and the two together could not amount 
to a mortgage by conditional sale. He further held that the relief of specific 
performance could not be granted as there was no averment by the plaintiff of his 
willingness to perform his part of the contract and also because of his laches, 
as the transaction was so far back as 1920. The plaintiff appealed to the 
a ANAA NANG ANAA A WAN ngana S naa anaa 


*L, P, A. No. 37 of 1947. 24th March, 1948. 
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Subordinate Judge of Vellore who concurred with' the District Munsiff in 
dismissing the suit but on a ground different from the grounds on which the Dis- 
trict Munsiff based his decision. The learned Subordinate Judge held that the 
plaintiff would not be disentitled to the relief of specific periormance because of 
delay but because one of the parties to the agreement to reconvey, namely, the 
present third defendant, was not joined as a plaintiff ; and as he did not also pray 
for specific performance, the plaintiff alone would not be entitled to a decree. 
"The plaintiff again appealed to this Court in S.A. No. 284 of 1946. Chandrasekhara 
Aiyar, J., agreed with the lower Courts in dismissing the plaintiff's suit, but not 
exactly on the ground on which the learned Subordinate Judge negatived the plain- 
tiff’s claim. The learned Judge held that the plaintiff was not entitled to specific 
performance because he had not expressed. his readiness and willingness to perform 
his part of the contract when such an averment was the foundation for an action 
for specific performance and also because there had been a long and unreasonable 
delay in enforcing the claim, and it would be inequitable to grant a decree for 
specific performance after the lapse of 22 years. 


The plaintiff is again the appellant in the Letters Patent Appeal. 


Undoubtedly, in a suit for specific performance the plaintiff has. to allege 
that he is ready and willing to perform his part of the contract. But we do not 
agree with the learned Judge that it is difficult to spell out such an averment from 
the plaint. It is true that he raised various pleas as regards the amount rightly 
payable to the contesting defendants 1 and 2, but finally in paragraph 16 he stated 
this : 


“ Though the plaintiff is entitled to claim larger reliefs from the defendants, the plaintiff has 
no objection to pay the defendants any sum that the Court should be pleased to fix.” 
In view of this averment, the decisions in Rustomali v. Ahider Rahaman Mia‘, and 
Bindeshri Prasad v. Mahant Jairam Gir*, relied on by the learned advocate for the 
contesting respondents (defendants 1 and 2) have no application. ‘The plaintiff is 
not asserting a right to perform the contract not as it actually was but as it is alleged 
to be by him. Though he puts forward his own case, he makes it clear that he is 
ready and willing to perform the terms of the contract in accordance with the 
decision of the Court. No authority has been cited to us that an averment that 
the plaintiff had no objection to perform the contract in accordance with the de- 
_.cision of the Court is not a sufficient averment of his readiness and willingness to 
perform his part of the contract. Such an averment the plaintiff has made in this 
case. On this point we agree with the learned Subordinate Judge. 


The learned Judge held that the delay of 22 years in enforcing the agreement 
-was fatal to the plaintiff’s suit. It is now well established that mere delay does not 
by itself preclude the plaintiff from obtaining specific performance if his suit is 
otherwise in time. The delay must be such that it may be properly inferred that 
the plaintiff has abandoned his right or on account of the delay there must have 
been such a change of circumstances that the grant of specific performance would 
prejudice the defendant. Their Lordships of the Judicial Committee pointed out 
in the leading case of Lindsay Petroleum Co. v. Hurd?, when lapse of time and 
delay are most material. 

“ Where it would be practically unjust to give a,remedy either because the party has, by his 
conduct, done that which ht fairly be regarded as equivalent to a waiver of it, or where by his 
conduct and neglect he has, though perhaps not waiving that remedy, yet put the other party in a 


situation in which it would not be reasonable to place him 1f the remedy were afterwards to be asserted ; 
in either of these cases lapse of time and delay are most material.” 


Vide also Athtkarath Nanu Menon v. Erathantkat Komu Nayar*. With great respect 
to the learned Judge, we must say that we have not been referred to any authority 
in which it had been held that from long delay alone without anything further, an 
abandonment of rights could be presumed. 
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Now in this case, there is no evidence whatever from which it could be inferred 
that the plaintiff had abandoned his right. The learned Judge himself observes 
that it is probable that the parties thought that the transaction amounted to a 
mortgage and there was a period of 6o years to redeem the mortgage and recover 
possession. If this was likely to be the consciousness of the parties, then certainly 
the delay of 22 years cannot lcad to an inference of an abandonment of his rights 
by the plaintiff. Likewise, there is no evidence that on account of the lapse of time 
defendants 1 and 2 would be prejudiced if the plaintiff is now granted specific per- 
formance. No rights of third parties have intervened, and it is not suggested that 
there are any special circumstances which make it unequitable that the plaintiff 
should be granted the relief to which he would be entitled on foot of the agreement 
to reconvey. On this point we agree with the learned Subordinate Judge that the 
delay is nobar to the maintainability of the suit. 


It was contended by the learned advocate for the contesting respondents that’ 
the agreement to reconvey is void because it offends against the rule of perpétuities. 
But this contention cannot be accepted in view of the decision of this Court in 
Charamudi v. Raghaoulu?. — 


The plaintiff will, therefore, be entitled to specific performance of the agree- 
ment to reconvey. The Madras Agriculturists Relief Act cannot possibly apply 
to the case, and the plaintiff, before he gets a conveyance must, in accordance 
with the terms of the agreement, deposit into Court the sum of Rs. 300 with interest 
thereon at the rate of 12 per cent. per annum from the date of the agreement upto 
the date of the plaint and thereafter at 6 per cent. per annum upto the date of the 
deposit. The time for deposit will be three months from this date. Having 
regard to the long lapse of time, the plaintiff will not be entitled to any extension 
of time which we have now granted to deposit the money. There will be a decree 
for specific performance. The appellant will be entitled to his costs from the con- 
testing respondents 1 and 2 in the Letters Patent Appeal. But there will be no 
order as to'costs in the second appeal and in the Courts below. 


V.S. Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice GOVINDA MENON. 
The Public Prosecutor .. Appellant* 


V. 
K. M. Ibrahim Sahib .. Respondent. 
Indian Arms Act (XI of 1878), sections 19 (c) and 20—Peson lay NG to possess arms in an Indian 
Stats bringing cartridges into British India fiom Ceplon—Intention to hide the arms—Offence punishable. 


The doing of an act mentioned in clauses (a), (c), (d) or (f) of section 1g of the Arms Act with 
an intention indicating that the act should not be known to a public servant is sufficient to make it an 
offence. Where a person holding a licence to possess arms within an Indian State brought live cartrid- 
ges by sea from Ceylon into British India and tried to hide them, but his act was detected, on the 
question whether he committed an offence under section 19 (c) and section 20 of the Indian Arms Act, 


Held, the bringing into British India of arms was an act contemplated under section 19 (c) even 
if it was not an offence under the same section and as there was an intention on the part of the 
accused to hide his act from the observation of the Customs Authorities or public servants, he was 
guilty of an offence under section 20 of the Act. 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused) by the Assistant Sessions Judge of the Court 
of Session, Ramnad division at Sivaganga in S.C. No. 59 of 1947. 


The Appellant in person. 
V. T. Rangaswami Atyangar and R. Santhanam for Respondent. 





tose “1, (1915) 28 M.L.J. 471: LL.R. 39 Mad. 462. 
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The Court delivered the following 


Jupement.—The Public Prosecutor, Madras, appeals against the acquittal 
of the respondent by the learned Assistant Sessions Judge of Sivaganga of an offence 
under sections 6 and 19 (c) as well as under section 20 of the Indian Arms Act (XI 
of 1878). There cannot be much dispute about facts. The respondent who held a 
licence for possessing arms in the then Indian State of Pudukottah was found, 
on return from Ceylon at the Dhanushkodi pier to be in the possession of 25 live 
cartridges. He tried to hide them but the Customs Authorities were able to detect 
his act. The learned Assistant Sessions Judge has held that since he is entitled to 
possess ammunition in the State of Pudukottah for which he held a valid licence, 
he has not imported in contravention of the provisions of section 6 and therefore 
no offence under section 19 (c) was committed. The learned Judge also holds 
that since it cannot be said that an offence under section 19 (c) has been committed, 
no offence under section 20 has also been committed. 


It is unnecessary to consider the questions as to whether the act committed 
by the respondent amounts to an offence under section 6 read with section 19 (c) 
because ex concessis it will be difficult to say that it is not an offence under section 20. 


Section 20 is in the following terms: 


“ Whoever does any act mentioned in clause (a), (0), (d) or (f) of section 19, in such manner 
as to indicate an intention that such act may not be known to any public servant as defined in the 
Indian Penal Code, or to any person employed upon a railway or to the servant of any public carrier, 

and whoever, on any search being made under section 25, conceals or attempts to conceal any 
arms, ammunition or military stores, 


ery a ieee with imprisonment for a term which may extend to seven years, or with fine, or 
with both.” 

Therefore the doing of an act indicating an intention that the act may not be known 
to the public servant is sufficient to make it an offence. Even if the act of the res- 
pondent was not an offence under section 19 (c) it was certainly an act as contem- 
plated by section 19 (e). He has brought cartridges by sea from Ceylon into Bri- 
tish India. That being so he has committed an act under section 19 (c) and the 
finding of the learned Judge is that there was an intention on his part to hide his 
act from the observation of the Customs Officers or other public servants. That 
being so it has to be held that the respondent is guilty of an offence under section 20 
of the Arms Act. The appeal is therefore allowed and the respondent convicted 
of the offence under section 20. He is sentenced to pay a fine of Rs. 1,000 or in 
default rigorous imprisonment for six months. 


K.C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Officiating Chief Justice AND MR. Justice 
SATYANARAYANA Rao, 


Abdul Shukoor Sait .. Abpellant* 
2. 
The Official Assignee of Madras and others .. Respondents. 


Presidency Towns Insolvency Act (II of 1909), sections 7 and 85 (2)—Sale o properly insolvent 
with the consent of the morigagee—Default in payi g full amount—Application for order cance ling sale— 
Consent order passed by Court—Sale fi Official Receiver in lots—Execution of several conveyances—Application 
by Official Receiver for dtrections—Maintainabilitv—Claim of intending purchaser to specific performance of 
b by time—Epffect. 

The property of an insolvent was the subject of a mortgage and with the consent ot the mortga- 
gee there was an order by the Insolvency Court to dispose of it in favour of the appellant for a certain 
amount. The Sp paid a portion of the said amount as advance but defaulted in paying the 
balance. The Official Assignee thereupon applied to the Court for an order cancelling the contract 
of sale in favour of the appellant. An order was made therein b consent of parties and it provided 
that in spite of default the property might be treated as sold to the appellant for the sum originally 
fixed and that portions of the property might thereafter be sold by the appellant and that the cial 
a nina WAN AN a KAN a 


* O. S, A, No. 40 of 1946, 18th March, 1948. 
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Assignce might execute a conveyance on receipt of a certain amount as the price of each ground of 
land sold. A third person guaranteed the performance by the appellant of the conduct of the gale 
and the conditions of the order passed by the Court. The property was subsequently disposed of in 
lots and the Official Assignee executed conveyances, The guarantor on behalf of the appellant 
entered into an agreement with another person for sale of a certain lot and made a part payment 
to the Official Assignee. Subsequently the intending purchaser paid the balance of the consideration 
and called on the Official Assignee to execute the conveyance first in favour of his nominee and 
on his refusal to do so, in his own favour. The appellant having opposed the execution of the convey- 
ance, the Official Receiver sought the directions of the Court. On a contention as to the main- 
tainability of such an application, 


Held, that the application was maintainable as it was merely intended to obtain directions regarding 
the previous order passed by the Court about the conduct of the sale of the property of the insolvent. 
Held also, that the application of the Official Assignee was not rendered incompetent by reason 
of the fact that the claim of the intending purchaser to enforce specific performance of the agreement 
of sale in his favour was barred by limitation. 
On appeal from the Judgment and Order of Clark, J., dated 5th August, 
1946, and passed in the exercise of the Insolvency Jurisdiction of the High Court in 
Application No. 342 of 1946 in I.P. No. 79 of 1926. l 


A. Viswanatha Aiyar for Appellant. 


The Official Assignee of Madras, A. Sundaresan, M. S. Venkatarama Atyar and 
V. Natesan for Respondents. 


The Judgment of the Court was delivered by 


The Officiating Chief Justice—This is an appeal from the order of Clark, J., 
giving directions to the Official Assignee of Madras to execute a sale deed in favour 
of one Dr. M. A. Hussain of an extent of about 10 grounds comprised in a property 
known as ‘Rutland Gate.” The property belonged to one P. Veeraperumal 
Pillai who had been adjudicated an insolvent in 1926. It was the subject of a 
mortgage and with the consent of the mortgagee there was an order by the insol- 
vency Court to dispose of it in favour of the appellant for a sum of Rs. 1,60,000. 
The appellant paid an advance of Rs. 10,000 but defaulted in payment of the 
balance of consideration. The Official Assignee thereupon applied to Court for 
an order cancelling the contract of sale in favour of the appellant. An order by 
consent was passed on this application by Mockett, J., on 14th September, 1938. 
The Court directed that in spite of the default, the property might be treated as 
sold to the appellant for a sum of Rs. 1,60,000; and that a part of the property should 
be sold by the Official Assignee to one S. S. Rajan for a sum of Rs. 61,000. Ad- 
justing the original deposit of Rs. 10,000 already paid by the appellant and a further 
sum of Rs. 30,000 to be paid by him before the making of that order, the following 
provision was made for the payment of the balance, viz., Rs. 59,000 which, till pay- 
ment, was to bear interest at 7$ percent. per annum. The appellant was to 
dispose of the property in lots or otherwise and on every sale had to make payments 
to the Official Assignee as against a conveyance by the Official Assignee of the 
property sold of Rs. 400 per ground for every ground sold and until the develop- 
ment of the property was completed a sum of Rs. 200 on every ground sold, which 
should be kept ina separate account and utilised for the development of the 
property. The order also provided for a commission of three quarter per cent. 
to be paid to the Official Assignee on the sales executed by him in considera- 
tion of the services rendered by him. One Zachariah Ismail Sait guaranteed 
the performance by the appellant of the conduct of sale and the conditions of the 
order made by Mockett, J. It is common ground that in pursuance of the order 
almost the whole of the property was disposed of in lots and the Official 
Assignee on payment as provided by the order, executed conveyances to the 
several purchasers found by the appellant. 


On the 24th October, 1939, Zachariah Ismail Sait, the guarantor on behalf 
of the appellant, entered into an agreement with Dr. Hussain to convey an extent 
of about 10 grounds at Rs. 730 Aa ground. On the same day he passed on a cheque 
for Rs. 7,000 received from Dr. Hussain in part payment to the Official Assignee 
and requested him to send a stamped receipt direct to the party as usual. The 
purchaser, after waiting for sometime called upon the Official Assignee to execute 
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a conveyance and finally sent a cheque for Rs. 985 being the balance of the sale 

price. He complained in more than one letter of the delay in getting the convey- 
ance. On 3rd April, 1941, the Official Assignee wrote to him saying that he was 
willing as a special case, that a conveyance should be executed in his favour 
on payment of the balance of the purchase price. It was in pursuance of this 
letter that the cheque for Rs. 985 above’mentioned was sent. It appears from the 
correspondence that Dr. Hussain wanted the sale deed to be executed in favour of 
his nominee but this the Official Assignee was not willing to do without a specific 
order of Court. In his letter dated 26th May, 1941, the Official Assignee states 
as follows : 

“ Further, as intimated to you personally, my office account shows that the amount is credited 
only in your name. Unless the Court made an order that the sale deed could be executed in favour 
of anybody else, I am not prepared to execute the sale deed in favour of anybody else. In these 


circumstances, if you are not prepared to take the sale deed in your own name, it is up to you to move 
the Court.” > 


‘There is no dispute that after the disposal of practically the entire property, the 
excess amount remaining after taking into account all necessary disbursements 
both in favour of the Official Assignee and the Corporation was paid over to the 
appellant and of course the amount paid by Dr. Hussain was also included in arriving 
at the amount. After failing to obtain a conveyance from the Official Assignee 
in favour of his nominee, Dr. Hussain applied to the Official Assignee for a con- 
veyance in his favour but the appellant was opposed to such a course. The Official 
Assignee was therefore compelled to approach the Court with an application for 
directions in the matter. The material facts are all set out in the report filed by 
the Official Assignee on the 19th July 1946 along with his application. Clark, J., 
overruled the objection raised by the appellant and has directed that the Official 
Assignee should execute the conveyance to Dr. Hussain. Hence the appeal. 


The three objections raised before Clark, J., were again pressed before us. 

The first objection was that the application was not maintainable under section 7 
of the Presidency Towns Insolvency Actas the matter did not relate to insolvency 
proceedings and lay completely outside the province of insolvency jurisdiction. 
For this position, the learned advocate for the appellant relied upon a statement of 
the Jaw in Mulla’s Commentaries, page 53 and on the decision in Re Arnold: Exparte 
the Official Receiver, In re Ignatius Rohdrick®, Ex parte Lyons : In re Lyons? and Palani- 
velu Odayar v. The Official Receiver, West Tanjore*. There cannot be much dispute about 
the scope of section 7 of the Act that it would not apply to matters totally unrelated 
to the administration of the estate of the insolvent and distribution of his assets 
among the creditors. It would certainly not relate to disputes arising between 
third parties simply because the disputes are in a remote way connected with 
insolvency proceedings. In our opinion the answer to the objection really is this : 
the Official Assignee in his application does not pray for any decision on a question 
of priority ; nor does he want any adjudication of the rights of parties. To this 
extent it may be that section 7 of the Act was not the appropriate provision for the 
application. The application would more appropriately fall under section 85, 
sub-section (3) of the Presidency Towns Insolvency Act which says that the Official 
ignee may apply to the Court for directions in relation to any particular matter 
arising under the insolvency. In essence it is true that the sale of the insolvent’s 
property subject to a mortgage free of that mortgage is really a sale outside the 
insolvency. Nevertheless an application was bi in this case to the learned 
Judge sitting in insolvency and an order by consent was obtained from Mockett, J., 
sitting in insolvency on which order the appellant bases his claim. What the Official 
Assignee seeks in his application is only for. direction from the Court which passed 
the order on 14th September, 1938. He prays for directions in pursuance of that 
ordér. We therefore did not think it necessary to refer in detail to the several 
decisioris cited by the learned advocate for the appellant. 
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_ The next objection was, even assuming that the application was maintainable, 
it was barred by limitation. A decision of the Full Bench of this Court in Muthuswamt 
Chetty v. Official Assignee, Madyas1, was relied on for the proposition that an application 
under section 7 of the Presidency Towns Insolvency Act must be deemed. to be'a 
suit to which the provisions of the Indian Limitation Act would apply. If Dr. 
Hussain had filed a suit for a specific performance, so the argument ran, it would 
have been barred by time, and therefore this application by the Official Assignee 
must equally be held to be barred by time. In our opinion the learned Judge 
was right in overruling this objection. The fact that if Dr. Hussain had sued for 
specific performance he might be out of time does not necessarily prevent an officer 
of Court under directions from the Court from doing what would be just and proper. 

The bar of limitation is only a bar to the enforcement of claims. The lapse of 
time does not necessarily extinguish either a debt or a claim. The Official Assignee 
as an officer of Court is quite justified in applying to the Court for directions and 
the learned Judge was justified in making what he considered a proper order having 
regard to the fact that Dr. Hussain had paid the entire purchase price. 


The last objection was based upon the language of the consent order dated 
the 14th September, 1938 ; but it appears to us that the language, far from supporting 
the appellant, lends support to the view that conveyances by the Official Assignee 
to the several purchasers were contemplated. Paragraph 4 of the order says : 

“ ‘That the purchaser shall as soon as possible dispose of the property as purchased by him 
in lots or otherwise and on every sale made shall the following payments to the Official 
Assignee, as against a conveyance by the Official Assigeee of the property sold” 


and paragraph 5 provides that on the sales executed by the Official Assignee 
he shall be entitled to a commission. In view of this language it cannot 
be contended that only one conveyance by the Official Assignee in favour of the 
appellant was all that was contemplated and that it was for the appellant in his 
turn to execute conveyances for the several lots for which he found purchasers. 
We agree with the learned Judge that the order specifically contemplates conveyances 
to the several purchasers by the Official Assignee. 


As all the objections taken by the appellant fail, the appeal must be dismissed 
with costs of respondents 4 to 7. The Official Assignee will be allowed the costs 
of the printed papers purchased by him. 


B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
PRESENT :—-Mr. JUSTICE SATYANARAYANA Rao. 


A. S. Mohammad Ibrahim Ummal alias Shahul Hameed Ummal 
of unsound mind by next friend M. T. S. Md. Thambi ..  Petitioner* 


i v. 
Shaik Mohammad Marakayar and another .. Respondents. 


Givi! Procedure Code (V of 1908), section 151, Order 16, 1uls 14. and Order 32, rule 15—Person alleged 
to be of unsound mind—Determination of question of unsoundness of mind—Examination of medical expert— 
Direction for examination of person of unsound mind by expert. 


Under Order 32, rule 15, Civil Procedure Code, the Court has the right and jurisdiction to 
enquire into the question, in a case where a person was not already adjudged to be of unsound mind, 
whether the person was really of unsound mind or not and whether by reason of such unsoundness 
of mind or mental infirmity the party was incapable of protecting his or her interest. And for this 
Purpose it is open to the Court to seek assistance of medical experts and it can compel the party to 
attend the Court for deciding the question. It also direct the person alleged to be of un- 
sound mind to be subjected to the examination of the expert. 





1, . (1936) 71 MLL.J. 289 : LL.R. 59 Mad. roge (F.B.). 
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Petition under section 115 of Act V of 1g08, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of 
Tuticorin dated rgth August, 1947, and made in I. A. No. 241 of 1947 in O. S. 
No. 70 of 1946. 


The Advocate-General (K. Rajah Aiyar), B. Pocker and Mahboob Alikhan for 
Petitioner. 


S. Ramachandra Atyar and M. Krishna Bharathi for Respondents. 
The Court delivered the following 


JUDGMENT.—This petition is to revise the orders passed by the learned Sub- 
ordinate Judge of Tuticorin in I. A. No. 241 of 1947, in O. S. No. 70 of 1946. The 
plaintiff is the petitioner before me. 


The suit, O. S. No. 70 of 1946 was instituted on the rath November, 19403 
on behalf of one Mohamad Ibrahim Ummal alias Shahul eed Ummal who 
was described as a person of unsound mind by her mother as next friend. Ibrahim 
Ummal succeeded to a portion of her father’s estate after his death on the 17th 
November, 1929. She was married to the second defendant in the suit on grd 

» 1938. The first defendant is her step-brother. During the minority of 
the said Ibrahim Ummal her mother managed her property and during the course 
of her management she became liable to pay to this said Ibrahim Ummal a large 
amount. A suit, O. S. No. 4 of 1940, on the file of the Sub-Court was instituted 
for an account of the moneys which came into the hands of the mother and for 
recovery of the amount after it was ascertained. That suit was ultimately com- 
promised and under that compromise the present plaintiff became entitled to some 
of her mother’s property. On the 12th January, 1943, Ibrahim Ummal executed 
a registered power of attorney in favour of her husband, the second defendant, 
and in pursuance of the power conferred upon him under the said power of attorney 
the second defendant alienated under a sale deed dated 7th February, 1943, some 
of the items of property which are the subject-matter of the present suit. ‘The step- 
brother, the first defendant, instituted suit O. S. No. 51 of 1945, against the present 
plaintiff represented by her husband as the guardian-ad-litem for recovery of a 
large amount of money on foot of a promissory note alleged to have been executed 
in his favour by the plaintiff. That suit also was ultimately compromised whereunder 
the first defendant became entitled to recover a sum of nearly Rs. 12,000 and 
odd from the plaintiff. In the present plaint it is alleged in paragraph 4 that : 

“the plaintiff has been from birth a n of unsound mind in the sense that she was of very 

weak intellect and mental infirmity of such a character that she could not understand what she was 
doing and form a rational judgment as to the effect of her action on her own interests. The plaintiff 
has been in that condition all these years and continues to be so even now.” 
"On these allegations the power of attorney, the sale deed in favour of the first. - 
defendant by the second defendant and the compromise decree in O. S. No. 51 
of 1945 were attacked in the plaint as void on the ground that at all material times 
the plaintiff was of unsound mind and was not in a position to understand the 
effect of the transactions. Reliefs appropriate to the allegations in the plaint 
were claimed in paragraph 15 of the plaint. The defendants 1 and 2 denied the 
allegations in the plaint by separate written statements and also questioned the 
right of the next friend to institute the suit on the ground that the plaintiff Ibrahim 
Ummal was not of unsound mind. It would be seen that practically the same 
allegations are the foundation for the attack against the sale deed and the com- 
promise decree and the right of the next friend to institute the present suit. There- 
fore the question of the right of the next friend to institute the suit on behalf of 
Mohammad Ibrahim Ummal as well as the question of the validity and binding 
nature of the suit transactions are intimately connected and depend upon a decision 
of one issue of fact, viz., whether the said Mohammad Ibrahim Ummal was of 
unsound mind or not as alleged in paragraph 4 of the plaint. 


The mother died on the 24th December, 1946. Thereafter one Mohammad 
Thambi filed I. A. No. 23 of 1947 to add him as the next friend of Ibrahim Umma] 
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-and to permit him to conduct proceedings in the suit. On that application the 
dearned Subordinate Judge made an order appointing him as the next friend ag 
a result of an endorsement made on behalf of the defendants by their pleader 
‘on the petition (I. A. No. 23 of 1947) to the following effect : 

__ “The defendants agree that without prejudice to the contentions of the defendants regarding the 
right of the present next friend to sue on behalf of the plaintiff and the question of the plaintiff’s sanity 


or otherwise the petitioner may be appointed as next friend for the limited purpose of the enquiry as 
contemplated byKasi Doss v. Kassim Sait.» 


The main issues in the suit are two: 
(1) Is the plaintiff unsound in mind or incapable of protecting her interest ? 


(2) Is the power of attorney executed by the plaintiff to the second defendant 
null and void owing to unsoundness of mind ? 


The present next friend took the plaintiff Muhammad Ibrahim Ummal to 
Madras after the death of the mother, and got her examined from 17th January, 
1947 to goth January, 1947 by the Superintendent of the Government Mental 
. Hospital, Madras, Dr. J. Dhairyam. In this examination he was assisted also 

by a lady doctor attached to the Mental Hospital, Madras, by the Head Nurse, 

by Dr. Miss Madhuram, Superintendent, Government Gosha Hospital, Madras 
and Dr. Rama Rao, Superintendent of an X’Ray Institute, Poonamallee High 
Road, Kilpauk. As a result of his examination the doctor gave a certificate to the 
“effect that the said Ibrahim Ummal was in his opinion : 


“a congenital mental defective bordering between an imbecile and a feeble minded person. 
According to the tests and examinations she is more in the grade of an imbecile than in that of a feeble 
minded person.” 

After this certificate an application I. A. No. 171 of 194.7 was filed on behalf 

-of the plaintiff under Order 26, rule 4, Civil Procedure Code, for examining the 
aforesaid five persons on commission. ‘That application was opposed by defendants 1 
and 2 but the Court ordered the examination of the witnesses on commission by 
its order dated 18th April, 1947. After the examination of the witnesses and the 
return of the commission warrant, the first defendant filed the present application, 
I. A. No. 241 of 1947, on 28th June, 1947, praying that Lt. Col. Dr. G. R. Parasuram 
‘should be appointed as commissioner to examine and report about the mental 
condition of Muhammad Ibrahim Ummal. An endorsement was made on that 

tition later on the 1oth August, 1947, by the counsel for the first defendant that 
he did not press for the examination by Dr. Parasuram but that the Court should 
appoint a competent person for that purpose. One of the grounds urged in support 
of the petition was that even Dr. Dhairyam deposed in the evidence before the 
‘Commissioner that it would have been better if he had been appointed as a Com- 
missioner to examine the girl. Allegations were also made to the effect that the 
previous history of the girl was not completely and fully placed before the doctor 
to enable him to give a considered opinion and that as his examination from 17th 
"January, 1947 to goth January, 1947 was only in his private capacity and not as 
an in-patient of the Government Hospital it would be more Satisfactory to have 
the lady examined by an independent mental expert and to have his evidence 
made available to the Court for a satisfactory decision on the crucial question 
in the case. In spite of the opposition by the next friend the learned Subordinate 
Judge in an order which in my opinion was a well-considered and just order, 
held that it was desirable in the interests of justice that the lady should be examined 
by an expert appointed by Court whose opinion would be impartial and unbiagsed 
and above board. He was of opinion that in a case of this description where the 
question raised was beset with considerable difficulty particularly as the Court 
had to decide the degree of the feebleness of mind of the plaintiff as she definitely 
was not an idiot or imbecile, it was essential to have the assistance of independent 
-expert medical opinion. In the result he directed that an expert should be appointed 
.as a Commissioner to examine the plaintiff and that for that purpose the plaintiff 


1, (1892) 2M.L.J. 215':.L.R. 16 Mad. 344. 
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should be produced before such Commissioner by the next friend. The matter 
was adjourned by him for ascertaining and fixing a suitable mental expert for that 


purpose. 

It is against this order that the present revision petition has been preferred 
to this Court. 

The main question that was argued on behalf of the petitioner was that the 
. Court had no jurisdiction to make the order. It was urged that though the Court 
had the power and jurisdiction to direct a party to be present in Court and to. 
examine such a party and though the Court had also the power to examine an 
expert witness in order to assist the Court to enable it to reach a satisfactory decision 
it was not open to the Court to direct that the plaintiff should submit herself for 
an examination to such an expert. The question for consideration is whether 
this contention is tenable. 


Order 32, Rule 15, Civil Procedure Code applies the procedure contained’ 
in tules 1 to 14 of that order to persons adjudged to be of unsound mind and to. 
persons who, though not so adjudged, are found by the Court on inquiry, by reason 
of unsoundness of mind or mental infirmity, to be incapable of protecting their 
interests when suing or being sued. Under this rule it would be seen that the 
Court bas the right and jurisdiction to enquire into the question, in a case where 
a person was not already adjudged to be of unsound mind, whether the person 
was really of unsound mind or not. That this jurisdiction does not rest on any 
statutory rule but is part of the inherent jurisdiction of the Court is clear from the 
decision of Lee v. Ryder*. In that case a motion was made by the plaintiff in the 
action to discharge an order obtained for a commission to appoint a guardian. 
to an aged person who was afflicted with mental infirmity. The fact of infirmity 
was disputed but the Vice-Chancellor (Sir John Leach) made the following Order :. 

“# "This Court doth order, that it be referred to Mr. Cross, one, &c., to inquire whether} the 
defendant, John Taylor is competent to answer the laa bill, without the appointment of a - 
dian for that purpose ; and for the purpose of such inquiry it is ordered that the defendant John. 
Taylor do attend the said Master from time to time as he shall direct. And the said Master is to be 
at liberty to call in such medical assistance as he may think necessary in making such inquiry ; and 
the said Master is to state the result of the said inquiry, with his opinion thereon, to the Court, where- 
upon such further order shall be made as shall be just.” 

This decision was pronounced in 1822. In the rules of the Supreme Court there- 
is a ‘provision in Order 16, rule 17, somewhat analogous to the provision in Order 
32, rule 15, Civil Procedure Code. The rule reads as follows : 

“ Where lunatics and persons of unsound mind not so found by inquisition might respectively, 
immediately before the 1st November 1875, have sued as plaints or would have been liable to be- 
sued as defendants in any action or suit, they may respectively sue as plaintiffs in any action by 
their committee or next friend according to the practice of the Chancery Division.” 

That is to say, this rule also, as does rule 15 of Order 32, draws a distinction 
between the two classes of persons, persons who were already adjudged of unsound 
mind and persons who were not so aajudged. It has to be noted that this rule 
(Order 16, rule 17) does not provide an enquiry by Court as does rule 15 of 
Order 32, but all the same in construing this rule the Courts in England held 
that the Court had ample power to enquire into and adjudicate upon the question 
of the unsoundness of mind of either the plaintiff or the defendant as the case 
may be. This was established by the decision in Howell v. Lewis*, a judgment 
of Kekwich, J. In that case the jurisdiction ofthe Chancery Court in such matters 


which was expounded with clearness by James, L.J., in Beall v. Smith? was referred to. 


as well as the decision in [ee v. Ryder! the learned Judge observed at page 673 


as follows : 

“ Thereupon the Vice-Chancellor made the order, which is set out at the bottom of thp age 
and which, in short, directed an enquiry whether the defendant was competent to defend in his own, 
person or whether a guardian ought to be appointed. That seems to give mea guide to what I should 


do in this case. 








1. (1822) 6 Madd. 294: 56 E.R. 1103. - 3- (1873) 9 Gh. Ap. 85 : 29 Lan Paes Gor 
2. (1Bg1) 65 Law Times, 672. 


¢ 
| 


IT] i MOHAMMAD IBRAHIM UMMAL V. SHAIK MOHAMMAD MARAKAYAR, 28r 


If 1 may repeat the learned Judge’s observations, these decisions give me also a 
guide to what should be done in a case of this description. In the present case 
the question arises not only under Order 32, rule 15, but also as a substantial 
issue in thé suit as the basis of attack levelled against the impugned transactions 
is the same. The Court has therefore ample jurisdiction to enquire into the 
question whether the plaintiff was really by reason of unsoundness of mind or mental 
infirmity incapable of protecting her interest or not. For this purpose as pointed 
out by the’ Vice-Chancellor in Lee v. Ryder! it & open to seek medical assistance., 


The place of medical evidence in such matters was considered by Neville, J., 
in Richmond v. Richmond*®, ‘The learned Judge points out : ' 

“With regard to the question of whether in any, or what degree, she is capable of managing 
her own affairs and being bound by her own contracts a her own acts, that, in my 
opinion, is always a question for the Court to decide before which the matter comes. I say that, 
because, although I did not interrupt at the time, both in the. affidavits and the parol evidence 
given here it'is obvious that an idea obtained that that was a question for the doctors to decide, and 
that the question was whether the doctors thought that she was capable of managing her own 
affairs or whether they did not. In my opinion that isnot so; itis for the Court to decide, 
although the; Court must have the evidence of experts in the medical profession who can indicate 
the meaning; of symptoms and give some general ideas of the mental deterioration which takes place 
in cases of this kind, I think that is a matter of importance to bear in mind, because, although the 
witnesses in the present case are ihe most competent men to be found to give an opinion upon ques- 
tions of insanity from a medical aspect of the case, I think their evidence here has shown pretty well 
that they are not the best persons in the world to decide a question which depends upon the weighing 
of evidence and the materiality of the facts that come before them.” 


The Court therefore is perfectly justified in seeking the assistance of experts. 


As regards the power of the Court to compel the attendance of the plaintiff 
it was not ‘disputed before me on behalf of the petitioner that the Court possesses 
such a power and, indeed, it could not be disputed, in view of the clear language 
of Order rule 1, Civil Procedure Code. The proviso to that rule says: 


““ Provided that any such appearance shall, if the court so directs, be made by the party in 


person.” 
This proviso was construed by this Court both in Vaigunthathammal v. Valliamman® 
and the later case in Ayya Nadan v. Seent Ammal*. In Ayya Nadan v. Seent Ammal*, 
Krishnan, J., says at page 293: 

“ Order's, rule 1 proviso is wide enough to enable the Court to direct any party to the suit to. 


appear in person whether he be a minor or a major or of sound or unsound mind and it may be done 
at any stage of the suit; see Vaigunthathammal v. Valliamman®.” 


The Court! has also ample power under Order 16, rule 14, Civil Procedure Code, 
to examine not only the parties and the witnesses summoned by them but also- 
‘other persons whom the Court thinks are necessary. If so much is conceded or 
established the only point is, has the Court no jurisdiction to make that power 
effective ? | It is said that an expert may be examined but the expert should not 
have the necessary data to form his opinion by examining the plaintiff. I think 
the conteation so stated reduces the power of the Court to a mockery. If a juris- 
diction exists in a Court, the Court has always the right and duty to exercise that - 
power as effectively as possible. It is an inherent jurisdiction of the Court to make 
its power effective even though there is no specific provision in the Code or elsewhere 
to cover that particular power. It is to cover such cases, 1 think, section 1 51, 
Civil Procedure Code, was enacted. J am therefore unable to accept the contention 
of the learned Advocate-General that the Court in such cases is helpless and is not 
entitled tol direct that the plaintiff should be subjected to the examination of an 
expert whom the Court appoints. It is also strenuously urged by the learned 
Advocate-General on behalf of the petitioner that even if such an order is made 
it is open to the next friend to nullify the effect of that order by not obeying it as 
there is no provision for enforcing such an order. It is unnecessary for me at this 
stage to deal with this somewhat extraordinary contention as I think that when 





1. (1822) I.L.R. 6 Madd. 294: 56 E.R. 3. (1917) LL.R. 41 Mad. 256. 
i 4. (1920) 11 L.W. 289. 


5 (1914)! 111 L.T. 2978. 
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such a situation arises the Court would find adequate means of enforcing its order. 
If the next friend chooses to disobey the order it would be open to the Gourt to 
take such steps as it thinks proper in the circumstances. ; 


The only other point that requires consideration is that the order of the learned 
Judge has the effect of putting the plaintiff to considerable inconvenience by taking 
her from place to place far away from her residence and without the assistance 
of her nearer relatives. No doubt it would be inconvenient if the plaintiff were 
to be taken away for a long time from her usual place of residence and from her 
‘surroundings depriving her of the help and assistance of her relatives. I ‘have 
no doubt that when the expert is selected by the Court below, the Court will see 
that minimum inconvenience is caused to the plaintiff and it is only if it becomes 
jmpossible to have her examination at a place near by and necessitates her removal 
to the place of the expert that she should be directed to be taken to such a place. 
Of course the Court will see that she is given ample assistance and help and that 
minimum inconvenience is caused to her. I thought that it would be possible 
for the parties to come to an understanding on this matter but they were not able 
o agree. For the reasons given above I think this revision petition must fail and 
hould be dismissed with costs. 


BV.V. SS Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice SATYANARAYANA Rao. 
Balaramireddigari Soma Reddi and another ..  <Appellants* 


v. 
Gowkanapalle Thippa Reddi i .. Respondent. 


Madras Agriculiurists’ Relief Act (IV of 1938), sections 8, 9 and 13 and Indian Evidence Act hak eae 
„section g2—Promissory nots executed after the Act came into force—Plea that it was a mere voucher of prior borrowing 
to which sections 8 and 9 of Madras Agneulturists’ Relief Act apply—Maintainabilityp—Alleg of mirre 
sentations by plaintyf—Admissibility of oral eurdence. 

The suit promissory note was of 1940 after Act IV of 1938 came into force and was the last of a 
series of renewals, the original borrowing having been in 1922. The defendant raised the plea that 
it was not supported by consideration and was merely intended to serve as a voucher for the previous 
borrowing ‘and that the plaintiff made fraudulent misrepresentations and prevailed upon the de- 
fendant to execute the note maki him believe that it would not be enforced if it was found that 
nothing was due under the Act or that only such sum as would be legally found due would be taken. 
“On a question as to the maintainability of the plea and admissibility of oral evidence in support of it, 

Held, that such a plea was open to the defendant and that oral evidence of the fraudulent mi 
representations would be admissible. mış- 


Suryanarayana V. Alawandara Rao, (1945) 2 M.L.J. 565 followed. 


Appeal against the decree of the District Court of Cuddappah, dated 29th 
August, 1945, in A. S. No. 98 of 1943, preferred against the decree of the Court 
of the Temporary Subordinate Judge of Guddappah in O. S. No. 25 of 1943 (O. S. 
No. 19 of 1942, District Court, Cuddappah). 


Kasturi Seshagiri Rao for Appellants. 
C. Rangaswami Aiyangar for Respondent. 
The Court delivered the following 


Jupcmenr.—The defendants are the appellants. The respondent instituted 
the suit out of which this second appeal arises for the recovery of a sum of 
Rs. 3,8g91-12-0 alleged to be due on a promissory note executed by the first defendant 
$n favour of the plaintiff and the promissory note is dated 21st August, 1940. The 
second defendant is the son of the first defendant. The plaint itself admits that 
the borrowing by the first defendant commenced in 1922 and there were renewed 
promissory notes in between the suit promissory note and the original borrowing 
B RE iets a Na EE Ser eee 
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of 1922. The plea of the defendants was that though the promissory note was 
executed after Madras Act IV of 1938 came into force they were 

“ agriculturists ” entitled to relief under the Act. The circumstances under 

which the suit promissory note came to be executed are set out in paragraph 3 of 
the written statement of the first defendant, which states that the suit promissory 

note was not supported by consideration and that it was intended merely to serve 

as a voucher for the previous borrowing, that the plaintiff made fraudulent mis- 

representations and prevailed upon the first defendant to execute the suit pro- 

missory note by making him believe that he would not enforce the suit note if on 

legal advice it was found that nothing was due under the said Act or that he would 
take only such sum as might be legally found due. This plea was overruled by the 

learned Subordinate Judge without giving any reasons and a decree was granted 

in favour of the plaintiff. ‘There was an appeal to the District Court.and the learned 

Judge thought that the matter was covered by section 92 of the Evidence Act and 

that under that section the defendant was not entitled to raise the plea which he 

did in his written ‘statement. His view was that oral evidence in support of the 

arrangement pleaded by the defendant was inadmissible in evidence in view of the. 
language of section g2. In the result he dismissed the appeal by the defendants. 


In my opinion the view of the Courts below'is obviously wrong. The matter 
is really concluded by a decision of a Bench of this Court in Suryanarayana vV. 
Alawandara Rao* where it was pointed out that a debt incurred after the commence- 
ment of Madras Act IV of 1938 cannot be scaled down except in accordance with 
section 13. But ina suit on such a debt the defendant may plead that the document 
executed after the commencement of the Act was a mere voucher acknowledging’ 
a debt incurred prior to the commencement of the Act to which section 8 or section 9 
of the Act would apply. If so much is pleaded and established, the excess over 
the amount due under the prior document on applying section 8 or g may be 
treated as an amount in respect of which there is a failure of consideration. ‘This, 
in my opinion, is exactly the plea of the first defendant in paragraph 3 of the written. 
statement. | He further adds that there was also a fraudulent misrepresentation. 
As the Courts below have misdirected themselves in law in ruling out oral evidence 
and in not considering the plea of the defendants, the decrees of the Courts below 
are set aside and the suit remanded to the District Court (as there is no temporary 
Sub-Court) for proper trial in the light of the observations contained in this judgment 
and in the judgment reported in the case cited above. The defendants are entitled 
to their costs throughout and irrespective of the result of the suit. The further 
costs will be provided by tbe decree to be passed in the suit. The Court-fee paid 
on the memorandum of Second Appeal and also in the appeal to the lower Court. 
will be refunded. 


Leave to appeal is refused. 
V.P.S. | — Appeal allowed.. 


, [FULL BENCH) 
IN' THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice, Mr. JUSTICE ŠAT- 
YANARAYANA RAO AND MR, JUSTICE GOVINDA MENON. ; 


Shankar Bhatta .. Appellant* 


2. 
Shankar Upadhya and others .. Respondents. 

Civil Procedure Cods (F of 1908), Order 34, rule 6—Apblicabilty—AMortgage decree in IQAI in 
e ofa morigage of 1931—Application for personal decrea in respect of unsatisfied balance—Maintain- 
ability. ' 

A suit on'a mortgage of 1931, which contained a personal covenant, was filed and a decree 
was obtamed in 1941 and in pursuance of the decree the hypotheca was sold. Cl. 5 of the mort- 
gage decree provided that in respect of the unsatisfied balance the mortgagee should be at liberty 


|| 
I. (1945) 2 M.L.J 565. ; 
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where such remedy is open to him under the terms of the mortgage as is not barred by time to 
apply for a personal decree against the mortgagors for the balance. There was an unsatisfied 

ance, An appia was made under Order 34, rule 6, Civil Procedure Code, for a personal 
decree against the mortgagors and their brother who, though a defendant in the suit, was nota 


party to the mortgage. 

Held, by the time the suit on the mortgage was instituted, any remedy by virtue of recourse to 
the personal covenant was barred. Since the remedy under personal covenant was barred, the 
mortgagee had nothing by reference to the elle, deed which could avail him to recover any 
balance. Further, there cannot be recourse against the brother who was not a party to the mortgage 
deed and so who was not under any obligation regarding the personal covenant in it. . 

Appeal against the decree of the District Court of South Kanara dated 1oth 
October, 1945, in A.S. No. 341 of 1944 presented againt the decree of the Court 
of the District Munsiff of Kundapur dated 26th June, 1944, in R.I.A. No. 53 of 
1943 in, O.S. No. 48 of 1941. 

K. P. Adiga for Appellant. 

K. Srinivasa Rao for Respondent. 


(In pursuance of an order of reference dated 18th April, 1947, by Happell, Ja 
this appeal coming on for hearing) 
_ The Court delivered the following judgments. 


The Chief Justice. —This second appeal is preferred from the decision in appeal 
of the learned District Judge of South Kanara, who reversed the learned District 
Munsiff of Kundapur, in a matter arising out of a mortgage suit. The appeal 
first came before Happell, J., whose attention was drawn to two decisions of this 
Court, Rajagopalaswami Naicken v. Palaniswami Chetitar’, and Sabapatha Pilla v. 
Chockalinga Pillai?. Each is a decision ofa Division Bench and they are considered. 
to be in conflict. Both of them were referred to in ‘Purushothama v. Raya Pandaram®. 
It was in consequence of the considered conflict that this appeal has been posted 
before a Full Bench. In my view reference to the authorities abovementioned 1s 
in no way required and this appeal can and should be decided simply upon the 
construction of the decree in the suit. 


The appeal arises out of a mortgage suit in which the present first respondent 
was the mortgagee. The mortgagors were two persons, brothers of the third de- 
fendant in the suit and the sole appellant before this Court. The mortgage was 
effected on the ist of December, 1931 by which Rs. 500 was advanced secured 
upon the properties belonging to the joint family of which the mortgagors, the 
first and second defendants, and the present appellant, were members. [he mort- 
gage deed contained a personal covenant which is usually found in documents 
of that description. A mortgage suit was instituted in 1941. On the 5th March, 
1941, there was a preliminary decree containing the usual provisions. The sum 
ascertained due in respect of principal, interest and costs, upto the date of the 
plaint, was Rs. 6go-6-5. In pursuance of the decree the hypotheca was sold. lt 
Tealised Rs. 650 and after deduction of the costs of the sale, the balance being set- 
off against the amount of the judgment debt, there still remained about Rs. 150 
unsatisfied. The mortgagee made an application before the learned District Munsiff 
of Kundapur asking for a personal decree against all the judgment debtors in res- 
pect, of the balance. This was made in pursuance to Order 34, rule 6 of the 
Civil Procedure Code. The application was dismissed. On appeal by the mort- 
gagee to the learned District Judge of South Kanara, the order of the learned Dis- 
trict Munsiff was set aside and directions were given for a personal decree in res- 
pect of all the judgment-debtors, panes) the present appellant, for recovery 
of the undischarged balance. This appeal is preferred by the third defendant 
in the suit who as pointed out above, was not a mortgagor and who, it would follow, 
was in no way bound or obliged by the personal covenant contained in the mort- 
gage deed. 


Considerable argument has been addressed regarding a number of decisions, 
including those previously cited, and also the effects of the provisions of Order 
gak ngana = gana tn ES RR 
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94, rules 12 and 13 of the Civil Procedure Code. As mentioned earlier, in 
my view, those matters need require no consideration and I propose shortly to 
state my reasons. 


Clause '5 of the decree provides that if the money realised by the sale of the 
hypotheca should not be sufficient for payment in full of the amount payable to 
the mortgagee, he, the mortgagee, should be at liberty, where such remedy is open 
to him under the terms of the mortgage and is not barred by: any law for the time 
being in force, to apply for a personal decree against the defendants for the amount 
of the balance. “The amount payable to the plaintiff,” mentioned above, is the 
sum of Rs. 690-6-5 ascertained to be the sum due for principal, interest and costs. 
The mortgage deed was executed in 1931. The suit on the mortgage deed was not 
instituted until 1941. By that time, it is not disputed, any remedy by virtue of 
recourse to the personal covenant was barred. Clause 5 of the decree enables the 
mortgagee-respondent, in respect of any unpaid balance, to have recourse only 
to such remedy as is open to him under his mortgage which is not barred by any 
law for the! time being in force. It must follow that since the remedy under the 
personal covenant is barred the mortgagee has nothing by reference to the mortgage 
deed, which can avail him to recover any balance. Clause 5 gives the mortgagee 
only a remedy, which is not barred, pursuant to the mortgage deed. He has now 
Jost that remedy. So far as the appellant is concerned he has a further objection. 
He was nota party io the mortgage deed and is not under any obligation regarding 
the personal covenant contained in it and, consequently, in addition to the matters 
-already pointed out, there cannot be any recourse against him. 


_ It is for the above reasons, that, in my view this apeal should be allowed so 
far as the appellant is concerned and the order of the learned District Judge set 
aside and that of the learned District Munsiff restored. The appellant will have the 
.costs here and in the Court below, payable by the mortgagee respondent. 


Satyanarayana Rao, F. :—I agree. 
Govinda Menon, f. :—-I agree. 
VS. | a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice HORWILL, AND Mr. Jusrice GovINDARAJACHARI. 
Pyndah Ramakrishnaiah ... Appellant* 
ID. 


The Official Receiver, East Godavari at Rajamundry and . 
others .. Respondents. 


Will—Construction—Devise to a person after the life of another—Succession Act (XXXIX of 1925), 
section 119. | 


The Ee! material clauses in a will were as follows : 


“ Clause 5: The entire moveable and immoveable properties belenging to me, excluding 
-what I have'given herein and what I am going to give in future, the remaining entire properties 
shall pass to: my wife P.S.” 

“« Clause 12: The house wherein I am residing shall, after the death of my wife, pass tomy 
fourth son Pyda Satyanarayana Murthi.” 

P.S. died before the death of the testator. 


On a contention that as clause 12 did not ha ea give the wife a life interest, it could not 
te immediately on the death of the testator so under clause 5 the wife obtained an absolute 
‘interest in thé property, which would ultimately devolve upon her sons, 


_ Held, negativing the contention, that since the testator intended that the bulk of the property 
should go tojhis wife P.S. absolutely, the fact that in clause 12 he gave the particular property to 
"Pydah Satyanarayana Murthi after her death was an indication that he intended clause 12 to be 
an exception to the general clause 5 whereby he gave the bulk of his property to his wife absolutely. 


Strictly construing clause 5, the widow would not be entitled to an absolute interest in the 
-particular property on the death of the testator, even if the legacy covered by clause 12 failed. Further, 
DS a aa aa a Nagane aga maeka 
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when properly ‘is devised to a person after the life of another, the remainderman has a vested interest. 
upon the death of the testator under section 11 g of the Indian Succession Act. 

Appeal against the decree of the District Court, East Godavari at Rajahmun- 
dry, in A.S. No. 78 of 1942 preferred against the decree of the Court of the Subor-- 
dinate Judge, Coconada, in, O.S. No. 27 of 1934. 


Ch. Raghava Rao, N. Rammohan Rao and Srimati G. Durga Bai for Appellant. 
M. S. Ramachandra Rao and D. Narasaraju for ‘Respondents. 
The Judgment of the Court was delivered by 


florwill, 7.—This second appeal is by the first defendant, who contends that 
under the will of his father, the second defendant was not entitled to any exclusive- 
right in the family house under clause 12 of the will. 


The two' material clauses are clause 5 and clause 12. Clause 5 is as follows : 
_ ““The entire moveable and immoveable properties belonging to me, excluding what I have 
given herein and What I am going to give in,future, the remaining entire properties shall pass to my 
wife Pydah Sattiraju.” | 
Clause 12 is as follows : 

“The house wherein I am residing shall, after the death of my wife, pass to, my fourth son 
Pydah Satyanarayanamurthi (second defendant). 
The argument of Mr. Raghava Rao for the first defendant is that clause 12 does. 
not expressly give the wife a life interest ; so that clause 12 could not operate 
immediately on the death of the testator and so wader clause 5 the wife obtained 
an absolute interest in the pro » which ultimately devolved upon her sons. 
Pydah Sattiraju died before 7 husband. It is however conceded by the learned 
advocate for the appellant that the question for consideration is the same as if 
the wife had survived her husband. 


It is conceded that in certain simple cases, such as where a person bequeathes 
property to his heir-at-law B ori the death of A, a Court would hold that by necessary 
implication there was a grant to A, with the remainder to B ; because otherwise 
there would be something in the nature of an intestacy, there being nobody to take 
the property upon the testator’s death. The learned advocate for the appellant 
has drawn our attention to the relevant articles in Halsbury, Volume 34, page 427 
on the subject, and to -Theobald on Wills, Chapter 52. Te of the exceptions to 
the rule that a life estate may þe presumed where there is a gift of the remainder 
to the heir-at-law, is where there is a residuary legatee. In the case of residuary 
legacy there would be no intestacy if a life estate was not presumed ; because the- 
residuary legatee would enter into immediate Possession. Even to this exception 
there are however exceptions, ¢.g., where the general construction of the document: 
would indicate that A should have a life estate. Such an example is given in Theo- 
bald where there is a gift to a residuary devisee after the death of A, A should then’ 


It seems to us that very much the same reasoning would apply to the case under 
consideration. Since the testator intended that the bulk of the property should 
go to his wife absolutely, the fact that in clause 12 he gave the proprty to the sec- 
ond defendant after her death was an indication that he intended clause 12 to be 
an exception to the general clause 5, whereby he gave the bulk of his property to 
his wife absolutely. . That clause 12 is intended to be a definite exception to clause 5 
is also shown by the wording of clause 5 in which the testator conveyed : “ The 
entire moveable and'imrnoveable properties belonging to me excluding what I have 
given herein,” which means that hé did not intend clause 5 to operate with regard 
to the items of property specifically mentioned in the will, one of which was the 
house which was the, subject, of clause 12 ; so that strietly construing clause 5, the 
widow would not be entitled to an absolute interest in this house on the death 06 
the testator, even if the legacy covered by clause 12 failed. Again, in construing 
clause 12 we must-have regard to the circumstances existing when this will was. 


ee nea 


RAMAMURTHI J. TIRUPATIRAJU. 237 
drawn up. | The testator’s wife was of.course living with him in the house to which. 
clause 12 rélates ; and he naturally desired that his wife should continue to live in 
the house after his death. Clause 12 sets out his clear intention that his wife should 
continue toireside in the family house in which she had always been residing with 
her husband and that it was only after her death that the property should pass to 
the second defendant. ‘This is an illustration of the general principle laid down. 
in Halsbury, volume 34, Article 475, where the learned author said : 

“ Thus, life estate has been held to be impliedly conferred on a person where the will contains- 
a gift after the death of that person. and the Court has from the context of the will inferred an inten- 
tion on the part of the testator that that person should enjoy the property in the meantime.” 
The learned ‘advocate for the first defendant has referred us to certain cases which 
have dealt;with some of the exceptions to the rule of implying a life estate from a. 
ift after ‘a persons death, in which it had been held that no life estate 
been granted. We are not however directly concerned with the circumstance: 
whether Pydah Sattiraju acquired a life interest in the house which is the subject 
of clause 12 ; because she is now dead, but with the right of the second defendant 
to possession and enjoyment of the property now that she is dead. In none of the 
authorities ‘cited by Mr. Raghava Rao has it been held that since A has no hfe 
estate, B, who was to enjoy the property after A’s life, could not enjoy the remainder. 
It seems to us that when property is devised to a person after the life of another, 
the remainderman has a vested interest upon the death of the testator under section. 
119 of the Succession Act. 


S.A. No. 2190 of 1945 is therefore dismissed with the costs of the second defen-- 
dant. Adyocate’s fee Rs. 300. 


VS. | | Appeal dismised- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prusewr :— MR. RayAMANNAR, Officiating Chief Justice, AND MR. JUSTICE SAT- 
YANARAYANA RAO. 


Kambham' Ramamurthy .. Appellant* 
‘0. 
Sagiraju Tirupatiraju .. Respondent. 


Security bond—Decree in favour of minor in 1927— Money withdrawn by guardian on giving security-—., 
Bond executed .1n favow of Cout—Suit in 1941 by minor on attaining majority to recover money withdrawn by 
guardian—Decree— Application to execute an the original suit to recover amount mentioned in the security bond” 
-—Maintainability—If barred by section 48, Civil Procedure Code—Anticle of Limitation Act applicable— 
Proper form of security bond. 

A minor represented by his maternal grandfather obtained a decree for a certain sum in O.S. 
No. 351 of 1927 and the grandfather as next friend was allowed to draw out that sum under 
Order 32, rule 6, Civil Procedure Code on the execution of a security bond, under which the executant 
undertook to! pay any amount that may be found to be payable to the minor if within 3 years of 
his attaining! majority he raised any dispute and claimed to recover any monty from his guardian 
in hy ae of the decree amount. This bond was not executed in favour of the presiding Judge of 
the Court nor in favour of any person but in favour of the Court. The minor after becoming a major 
in Janualy, 1941, instituted a suit in 1941 against his erstwhile guardian for rendition of account 
and for recovery of the amount payable to him on the taking of an account. The guardian died 
pending the suit and his wife was brought on record as his legal representative. An e parle decree 
was passed in favour of the respondent against the assets of the guardian in the hands of the legal. 
representative. When the quondam minor filed in 1942 an execution application in O.S. No. 351 
of 1927 to recover the amount mentioned in the security bond, on the question whether the procedure: 
adopted by!him was in accordance with law and whether it was not barred under section 48, 
Civil Procedure Code. 


Held, that in no sense can his application be said to be in execution of the decree in O.S. No. 351 
of 1927. That decree had been satisfied long ago and what 1s now sought to be enforced is not the- 
liability of judgment-debtor in that suit and as such section 48 of the Civil Procedure Code had 
no application whatever to the case. Though the application was not maintainable as an execu- 
tion application it was really an application invoking the inherent powers of the Court to enforce ' 


*L.P.As No. 64 of 1946. : a 1gth March, 1948. 
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the security bond filed before it and has to be treated as an independent application in O.S. No. 341 
Of 1927. The Article of the Limitation Act which is most proper to apply to the case is Article 181 
and as the application was filed within three years of the minor attaining majority, it was in time, 
for it could not be said that time began to run even before he attained majority. 


Their Lordships directed that in future no security bond should be accepted by any Court 
unless it was executed in favour of a person, be he the presiding officer of the Court or the Chief 
Ministerial officer of the Court. 


Appeal under clause 15 of the Letters Patent against the judgment and order 
of the High Court dated 26th April, 1946, in A.A.A.O. No. 268 of 1945 preferred 
against the order of the Court of the Subordinate Judge, Goconada dated 14th April, 
1945, in A.S. No. 29 of 1945 preferred against the order dated I5th January, 
1945, in E.P. No. 40 of 1944 in O.S. No. 351 of 1927, District Munsiff Court of 


‘Peddapuram. 


P. Somasundaram for Appellant. 
R. Venkaiasubba Rao for Respondent. 
The judgment of the Court was delivered by 


Lhe Officiating Chief Fustice—This is an appeal under clause 1 5 of the Letters 
Patent from the judgment of Happel, J., allowing an appeal filed against the order 
-f the learned Subordinate Judge of Coconada who reversed the order of the Dis- 
trict Munsiff of Peddapuram on an application filed by the respondent to enforce 
a security bond executed by the appellant. The respondent, when he was a minor 
represented by his maternal grandfather, obtained a decree in O.S. No. 351 of 1927 
on the file of the Court of District Munsiff of Peddapuram for a sum of Rs. 1,020. 
‘The maternal grandfather as next friend was allowed to draw out the money under 
‘Order 32, rule 6, Civil Procedure Code, on the execution of a security bond - 
by the appellant. By that bond, the ap nt undertook to pay any amount 
that may be found to be payable to the plaintiff if within 3 years of his attaining 
majority he raised any dispute and claimed to recover any money from his 
guardian in respect of the decree amount. Unfortunately, this bond which was 
-accepted by the District Munsiff, Peddapuram, was not executed in favour of the 
District Munsiff as it ought to have been. Actually the bond does not purport to 
be in favour of any person. The difficulty in this case has arisen purely on 
account of this circumstance. 


The respondent became a major on the roth January, 1941, and on the 8th 
-August, 1941, he instituted a suit, O.S. No. 175 of 1941 against his erstwhile 
‘guardian, his maternal grandfather, for rendition of account and for recovery of 
the amount which may ‘be found payable to him on the taking of the account. 
“The guardian died pending the suit and the grandmother was brought on record 
as his legal representative. On the 23rd December, 1941, an ex parte decree was 
passed in favour of the respondent against the assets of the deceased grandfather 
in the hands of the grandmother. Thereafter, on the 23rd March, 1942, the appel- 
lant filed an execution application in O.S. No. 351 of 1927 to recover the amount 
‘mentioned in the security bond. This petition, however, was dismissed on the 
14th June, 1943, owing to a technical defect in the decree. Subsequently, there 
was an amendment of the decree and again, on the gth December, 1943, the 
appellant filed another application for execution in O.S. No. 351 of 1927, E.P. No. 
40 of 1944 out of which the present appeal arises. 


The learned District Munsiff of Peddapuram, overruling the objections raised 
by the appellant, held that the respondent could proceed to recover the amount 
-claimed by sale of the properties secured under the security bond. He held that that 
as the surety bond was not in favour of any officer of the Court but in favour of 
‘the Court itself, it could not be assigned, but the procedure indicated in the ruling 
of the Judicial Committee in Raj Raghubar Singh v. Jai Indra Bahadur Stngh1, must 
-be adopted and the bond must be enforced under the inherent powers of the Court. 


I. (1919) 38 M.L.J. 302 : L.R. 46 LA. 228: L.LR. 42 All, 158 (P.C.). 
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He held that the application in question could not be deemed to be an application 
to execute the decree in O.S. No. 351 of 1927 and therefore could not be said to 
be barred by the 12 years rule under section 48, Civil Procedure Code. On appeal 
the learned Subordinate Judge reversed the decision of the District Munsiff and 
dismissed the respondent’s application on the ground that it was barred under 
section, 48 Civil Procedure Code. There was an appeal to this Court which was 
' heard by Happell, J., who set aside the decision of the Subordinate Judge and res- 
tored the order passed by the District Munsiff and directed the application to be 
restored to file and to be heard and determined on the merits. ‘Two questions 
were raised before him : namely, (1) whether the procedure adopted by the appel- 
lant to enforce the security bond was in accordance with law and (2) whether 
in any case, the petition was not barred under section 48 of the Civil Procedure 
Code by reason of the fact that it had been filed more than 12 years after the date 
of the decree in O.S. No. 351 of 1927. On both these questions, the learned Judge 
gave his decision in favour of the respondent. 


The sécond point can be disposed of easily. In our opinion, it is clear that 
section 48, Civil Procedure Code has no application whatever to the present case. 
In no sense can the application of the respondent be said to be an application for 
the execution of the decree in O.S. No. 351 of 1927. That decree had been satisfied 
long ago. What the respondent is now seeking to enforce is not the liability of the 
judgment-debtor in that suit. Whether the application can be said to be barred 
by reason of any other provision in the Indian Limitation Act will be dealt with 
later on after deciding the other question, namely, the procedure to be adopted 
in cases where a security: bond like the present has not been executed in favour 
of the presiding officer of the Court. If the security bond had been so executed 
in favour of an officer of Court, then the obvious procedure for the respondent was 
to obtain an assignment of the bond and to file a suit onit. ‘This procedure, of course, 
should be understood to refer to security bonds like the present which are executed 
under Order 32, rule 6, Civil Procedure Code or executed in circumstances 
which will not fall within the scope of section 145 of the Civil Procedure Code. 
It was not contended before us, and rightly, that section 145 applies to the 
enforcement of a bond like that in the present case. 


The position then is this : The procedure laid down in section 145 of the Civil 
Procedur Code cannot apply, and a suit cannot be filed on the security bond after 
it had been assigned. Mr. Somasundaram, the learned advocate for the appellant, 
contended that the proper procedure would be to file a suit to have the jability 
determined and the bond enforced. There is no direct decision to support this 
contention. We do not consider that the observations in Kurugodappa v, Soogamma’, 
should be understood to lay down the procedure to be followed in all cases of bonds 
under Order 32, rule 6, Civil Procedure Code. We find from an examination 
of the papers in that case that the bond in that case was executed in favour of the 
Subordinate Judge of Bellary. Having regard to that fact, the observations of 
Spencer, J., at page 43, that the remedy was a regular suit are not inconsistent 
with what was laid down in Raj Raghubar Singh v. Jai Indra Bahadur Singh?. 


There is no authority that it is, nor does it appear to us to be necessary, that 
the person seeking to enforce a security bond like the present should file a suit to 
determine the extent of the liability under the bond. According to the terms 
of the bond, the appellant undertook to pay any amount which may have to be 
paid to the respondent in pursuance of a dispute which he may raise within three 
years of his attaining majority with regard to the sum of Rs. 1,020 withdrawn by 
his guardian. If the amount so payable is determined after a contest and without 
any suspicion of fraud or collusion in a suit properly laid and conducted by the 
erstwhile, minor on attaining majority against his guardian, we fail to see why 
he cannot seek the help of the Court in which the security bond was filed to enforce 


em gg NA GG anganan 


1. (1917) I.L.R. 41 Mad. 40 at 43. L.L.R. 42 All. 158 (P C.). 
2. (1919) 38 M.L.J. 302 ; L.R. 46 LA. 228: 
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the liability undertaken by the surety. In this case, however, the facts are different 
in important particulars. The suit filed by the respondent against his guardian 
was not contested ; the decree was ex parte and passed against the legal representative 
of the guardian and confined to such of his assets as could be traced to the possession 
of his legal representative, the grandmother. The appellant charges that the 
proceedings were collusive. On these facts, it cannot be said that a lability has 
been established which the appellant cannot challenge in an application to en- 
force the security bond executed by him. 


It now remains to consider whether the application filed by the respondent 
was maintainable as an execution application. In our opinion, it was not. It was 
really an application invoking the inherent powers of the Court to enforce the 
security bond filed before it. On that ground, however, we do not think it just to 
dismiss the application. It shall be treated as an independent application in O.S. 
No. 351 of 1927 and dealt with accordingly. 


The article of the Limitation Act which appears to us to be most proper 
to apply to the present case is Article 181. This is the view taken by two learned 
Judges, each sitting alone in Famundas Raoujt Sait v. Krishnant, and Annamalat 
Chettiar v. Sundaresa fyer®, Questions may arise as to when exactly time commences 
to run in applying this Article, but such questions do not arise in this case as the appli- 
cation was filed well within three years of the date on which the respondent attained 
majority, and it cannot in any event be contended that time began to run against 
the respondent before he attained majority. The language of the bond negatives. 
any such contingency. We therefore find that treated as an independent applica- 
tion for the enforcement of the surety bond by the Court in which it was filed, the 
application was in time. 

As we have already mentioned, it cannot be said in this case that the liability 
of the guardian to pay any sum of money out of the money withdrawn by him 
has been established in such a way as to be binding on the appellant. It will be 
for the Court disposing of the application on the merits to go into that question. 
We understand the directions of Happell, J., to indicate this. 


We wish to point out that it is a matter of regret that in spite of the clear pro- 
nouncement of the Judicial Committee -in Raj Raghubar Singh v. Jai Indra Bahadur 
Singk®, so early as 1gt9 and in spite of the forms contained in the Civil Rules of 
Practice relating to bonds to be executed by the guardians under the Guardians 
and Wards Act, security bonds should continue to be taken not in favour of the 
presiding officer or any other officer of Gourt but in a form in which the bonds. 
cannot be said to be executed in:favour of anybody unless by implication they must 
be deemed to have been executed in favour of the Court, which, as has been 
pointed out by the Privy Council, is not a juridical person capable of assigning 
such bonds. It is unfortunate that sufficient attention is not paid to this aspect, 
and the omission to adopt and use the correct form often results in inconvenience 
and hardship to parties, both seeking to enforce the bonds as well as those who will 
be liable under them. In future no security bond should be accepted by any 
Court unless it is executed in favour of a person, be he the presiding officer of the 
Court or the Chief Ministerial officer of the Court. 


As we have held that the application of the respondent is maintainable and is 
within time, the order of the learned Judge remanding the appliction for disposal 
on the merits was right. The appeal, is, therefore, dismissed with costs. 


V.S. _ Appeal dismissed. 


r. ( a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. RAJAMANNAR, Officiating Chief Justice, AND Mr. Justice RAJA- 
GOPALAN. | | 


| | 
Kunjammal' and another .. Appellants” 
| 0. 
P. S. Rajagopala Iyer f .. Respondent. 

Appeal—Right of—Agreement between parties to abide by decision of Court—Question of fact in each 
case whether right of appeal abandoned—Case of no evidence—Deciston based upon statements from the bar— 
Right of appeal abandoned. 

A mere agreement between the parties that the Court may dispense with certain rules of pro- 
‘cedure and evidence without giving up the right of appeal does not deprive the parties of the right 
of appeal, but‘it is a question of fact ın each case whether the circumstances merely amounted to 
<ieviation more or less from the ordinary procedure or whether the agreement between the parties 
was that the Court should give a decision more in the nature of an award than an adjudication on 
the evidence in the case, complete or incomplete; and the intention can only be ascertained by 
the events which happened in the particular case. 

Where in a suit for maintenance, the defendant (husband) denied his liability in his written 
statement, butat the time ofthe trial agreed asa matter of compromise to give the plaintiff such 
amount as may be fixed by the Court and both sides left the question to be determined by the 
Judge not on any evidence—actually no evidence had been adduced—but on statements made by 
counsel from the Bar, 


Held, it was a case where there was no evidence on which the appellate Court could come to a 
conclusion different from that of the trial Court and the appellant was not entitled to attack 
in appeal the decree passed by the trial Court. 


Case-law discussed. : 


Appeal) under clause 15 of the Letters Patent preferred to the High Court 
against the judgment and decree of Chandrasekhara Aiyar, J., dated 28th October, 
1946 in C.C.C.A. No. 47 of 1945. 


K. Aravamuda Aiyangar for Appellants. 
K. Srinivasan for Respondents. 
The Judgment of the Court was delivered by 


The Officiating Chief Justice.— The only question in this Letters Patent Appeal 
is whether the learned Judge, Chandrasekhara Aiyar, J., was right in holding 
that the appellants could not attack the decree passed by the learned City Civil 
Judge. The learned Judge on a consideration of what happened before the City 
Civil Judge who tried the suit held that the appellants could not be heard to dispute 
in appeal the rate of maintenance fixed by the learned Judge. ‘The suit was filed 
by the appellants, the first appellant being the wife and the second appellant being 
the minor daughter of the respondent. ‘They claimed maintenance for both and 
“marriage expenses for the second appellant. The respondent filed a written state- 
' ment denying his liability to pay any maintenance. When the suit came on for 
trial what happened before the learned Judge is best set out in his own words in 
paragraph (4) of his judgment, , 

Š Though the allegations of abandonment and ill-treatment made in the plaint were denied by 
the defendant in his written statement, still at the time of trial, asa matter of compromise, the de- 
fendant considered plaintiff’s right to maintenance and agreed to give them such amount as may be 
fixed by Court. Both sides left the question of quantum of maintenance, past and future, to be de- 


termined by me on the statements made by the respective counsel at the bar, as regards the income 
of the defendant and the needs and requirements of the plaintiffs and did not let in any oral evidence.” 


It may also be mentioned that neither was any documentary evidence let in. 
It is contended by the learned advocate for the a apa that this was not a 
.case in which the Court acted extra cursum curiae but at the most disregarded certain’ 
-rules of procedure and evidence, and the parties never intended to give up the 
right of appeal either expressly or by necessary implication. The proposition of law 
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that a mere agreement between the parties that the Court may dispense with cer- 
tain rules of procedure and evidence without giving up the right of appeal does 
not deprive the parties of the right of appeal is well established : (Vide Sankaranarayana: 
v. Ramaswamiah', and the leading cases of Pisani v. Attorney General for Girbralter?, 
and Burgess v. Morton®; but it is a question of fact in each case whether the circums- 
tances merely amounted to a deviation more or less from the ordinary procedure 
or whether the agreement between the parties was that the Court should give a. 
decision more in the nature of an award than an adjudication on the evidence in. 
the case, complete or incomplete. The intention can only be ascertained by the 
events which happened in the particular case, and the decisions cited by the learned. 
advocate for the appellants can only help in supplying the general principles. 


In the present case there are two important circumstances which must be borne 
in mind. ‘The first is this. The defendant had filed a written statement denying 
liability to pay separate maintenance to his wife. He also alleged that he was. 
still willing to take back his wife. Nevertheless when the case came up for trial 
he conceded the plaintiffs’ right to maintenance not expressly or impliedly in aban- 
donment of a part of his plea, but, as expressly stated by the learned Judge as a 
matter of compromise, and evidently it was part of the compromise that he would. 
agree to give the plaintiffs such amount as may be fixed by Court. Secondly, 
both sides left the quantum to be determined by the learned Judge not on any evi- 
dence which had so far been adduced by either side—actually no evidence had been 
so adduced—but to be determined on the statements made by counsel from the Bar. 
Now, clearly statements of counsel from the Bar, though they may be entitled to- 
all consideration, can never be evidence in the case. To ask the Court to give 
-a decision based merely on statements of Counsel at the Bar is certainly not a slight 
departure from the ordinary practice. It puts the Court entirely out of its course. 
The statements by Counsel have not been recorded, a fact which certainly has a. 
bearing on the intention of the parties, namely, whether they intended to challenge 
the decison of the Court by way of appeal. It will be a legitimate question to ask, 
on what material could the parties attack a decision of the Court when there was. 
no record of what had been stated by Counsel at the Bar ? 


In Venkata Somayajulu v. Venkanna*, what happened was this: The plaintiff 
had been examined in chief. Some documents had been filed. Then at the de- 
fendant’s request the District Munsiff made a local inspection of the site. The 
parties thereafter requested the Court to give a decision on the evidence already 
on record and intimated that they proposed to adduce no further evidence. The 
learned Judge, Venkatasubba Rao, J., held that the parties only abridged the 
trial by seeking a decision on incomplete evidence, and this being no more than 
some deviation from the ordinary procedure, the judgment was not extra cursum 
curiae, The leained Judge, however, on a construction of the document held that 
the right of appeal had been clearly and unequivocally waived. This decision 
reveals the necessity of examining the facts of each case for the application of the 
general principle., In Sankaranayana v. Ramaswamiah1, the terms of the agreement’ 
signed by the plaintiff and two of the defendants were as follows : 


We agree to the matter being decided according to the opinion which the Court might enter-- 
tain on the aforesaid local inspection without going into any further evidence.” 


The learned Judges, Schwabe, C.J. and Wallace, J., held that the agreement did. 


not amount to an agreement that the Court should act extra cursum curiae. The 
learned Judges expressed their dissent from two Bench decisions of this Court in 


Nidamarthi Mukkanit v. Thammana Ramayya®, and Chengalroya Chetti v. Raghava Rama- 


-nuja Doss”. In the latter case where the terms of the agreement were, 


“We shall abide by any kind of decree passed by the Courts after a personal inspection of the- 
place in dispute,” 





———— 
—— 


I. (1922) 44 M.L.J. 258: LL.R. 47 Mad. 4. (1934) 66 MLL J. 622: I.L.R. 58 Mad. 
39. 31. 

2. freee L.R. 5 P.C. 516. 5. (1902) LL.R. 26 Mad. 46. 
3. (1896) A.C. 136, 137. . 6. (1918) 37 M.L.J. 100. 
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it was felt ‘by Sadasiva Aiyar and Spencer, JJ., that the trial Court had acted 
thereafter as arbitrator. Apart from this the observations of Schwabe C.J., at 
page 44 did not help the appellants in this case. The learned Chief Justice 
appears to!make a distinction between questions of fact and questions of law. 
In that very case before him, 

“if an appeal had been attempted on the ground that the learned Munsiff took a wrong view 

of the facts of that the procedure of dispensing with the evidence was irregular,” 
he was prepared to accept the argument that the parties had agreed not to take any 
such point and that argument would be right; but the learned Judge thought that 
there was hothing in the words to indicate that the parties intended to give up 
all rights of appealon questions of law which might arise or did arise in the case. 
Applying this distinction to the present case it follows that the learned City Civil 
Judge if he erred at all, erred only on fact. No question of law arises. In this 
view, we do not feel more need be said about this decision which to a great extent 
is inconsistent with the decisions of two Division Benches in Nidamartht Mukkant v. 
Thammana \Ramayya1, and Chengalroya Chetti v. Raghava Ramanujadoss*, as well 
the decision of the Bombay High Court in Jumnadas v. Gordhandas*. ‘The learned 
advocate for the appellants cited to us Mouloi Zahirul Said Alvi v. R. S. Seth 
Lachminarayan*, which, we find, has no application to this case, because it may not 
He accurate to speak of the decree in this case as a consent decree. It was not as. 
if the actual rate of maintenance was a rate to which the parties consented. 


We entirely agree with the remarks of Chandrasekhara Aiyar, J., that there 
are no materials in the shape of evidence which could be acted upon, on the strength 
of which the appellate Court can safely come to a different conclusion from that of 
the lower Court. Added to this is the first circumstance set out at the beginning 
of this judgment, namely, that the concession by the defendant of the plaintiffs’ 
right to maintenance was a matter of compromise and bound up with the procedure- 
which was: agreed to by both sides and which left the Court free to pursue a. 
course which was not in any sense judicial. 


The appeal is therefore dismissed with costs. 
V.P.S. : Appeal dismissed.» 


THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice Happen. AND Mr. Justice PANGHAPAGESA SASTRI. 


Kizhekke 'Kizhukkott Kunhothi and another .. Appellants* 
| 
| U. 
Payikkat Mammad Koya and others .. Respondents. 
Morigage—Kanom—Redemption suit—Decree passed—Failure to execute—Fresh suit for redemption— 
Maintainability—Malabar Compensation for Tenants’ Improvements Act (I of 1900), section 6—Transfer of 
Property Act (IV of 1882), ssction 60. $ 4 
The right of redemption provided by section 60 of the Transfer of Property: Act is available to- 
the jenmi or a person claiming through him even as regards kanom documents, There is nothing 
in he Malabar Compensation for Tenants’ Improvements Act to take away the right of redemption 
which is available to the mortgagor under section 60 of the Transfer of Property Act. A second 


suit for redemption of a kanom lies notwithstanding the existence of a previous decree for redemption 
which has not been executed and has been allowed to become barred by limitation. Even if the 
earlier decree is ifically passed not only for the mortgage amount but also for compensation for 


improvements and arrears of rent it will not affect the question. 

Appeal against the decree of the District Court of North Malabar in A. S. 
No. 30 of 1945 preferred against the decree of the Court of the District Munsiff 
of Quilandy in O. S. No. 1299 of 1943 and petition praying that in the circum- 
stances stated in the affidavit filed therewith the High Court will be pleased to- 
a Pe ee be Pe pe 


1. (1902) I.L.R 26 Mad. 76. g. (1896) 8 Bom. H.C. (P J.) 615. 
2. (1918) 37 M.L.J. 100. 4- (1937) 60 M.L.J. 648 (P.C.). 
r$ A. No. 2151 of 1945 and G.M.P. No. 1422 0 
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:admit the certified copy of the decree in O. S. No. 375 of 1931 on the file of the 
Court of the District Munsiff of Quilandy as evidence in S. A. No. 2151 of 1945 
-on the file of the High Court. 


C. K. Viswanatha Atyar for Appellant. 
S. Venkatachala Sastri for Respondents. 


The case came up in the first instance before Satyanarayana Rao, F., who then 
‘made the following 


Orver.—The question raised in this second appeal is whether a second suit 
for redemption of a kanom is maintainable after the right of the plaintiff to execute 
„the decree in the first suit had become barred by limitation. If there is no compli- 
‘cation of the provisions of the Malabar Compensation for Tenants’ Improvements 
Act, 1899 (I of 1900), in view of the decision of the Privy Council in Raghunatha 
-Singh v. Hansraj Kunwar’ overruling the decision of a Full Bench of this Court ım 
Vedapurattt v. Vallabha Valia Raja*, (a case of kanom) the answer must be in the affirm- 
ative. In Viroopaksham v. Chembu Nayar? the subsequent Full Bench had left open the 
question of the effect of the provisions of the Act on the decision of Raghunath Singh 
v. Hansraj Kunwar’, as on the facts of that case the plaintiff in the earlier suit was 
different from the plaintiff m the later suit, though it definitely laid down that 
the decision in Vedapuratit v. Vallabha Valiya Raja? was overruled by Raghunath 
Singh v. Hansraj Kunwar’. Under section 60 of the Transfer of Property Act, the 
right of redemption is extinguished by the Act of partiesor by a decree of Court. 
There is no question here of the extinguishments of the right of redemption 
by act of parties. The decree in the earlier suit is not produced and there 
is nothing to indicate in the admission of the plaintiff in the plaint relied on 
by the defendant, that the decree operated to extinguish the right of redemption. 
Among the decisions relied on in the judgment of the Court below Mayan Kutt v. 
Kunhammad*, was before the decision in Raghunath Singh v. Hansraj Kunwar}, and it 
practically followed the Full Bench decision in Vedapuratti v. Vallabha Valiya Raja?, 
‘since overruled by the Privy Council. Further the suit was based in that case 
-on a lease and does not appear to be one for redemption ofa kanom. In Gopalan v. 

a Sankaran Nair®, again the suit was based in a lease and was not one for redemption. 
.No doubt the Malabar Compensation for Tenants’ Improvements Act brings 
within its purview suits for redemption ; but the provisions of that Act are intended 
in my view to provide for a final determination between the parties of the amount 
payable on redemption taking into account the mortgage amount and the value 
-of the improvements and arrears, if any, of rent and do not regulate the right of 
redemption which is entirely governed by Transfer of Property Act. A suit 
-of this description 1s always treated as one for redemption and not as a suit between 
the lessor and the lessee. Even the Court-fee is levied under section 7 (ix) of the 
‘Court-Fees Act and not under section 7 (xt) (cc). Ofcourse, if a decree is once passed 
‘and if the plaintiff is not otherwise entitled to file a second suit for redemption 
he is eet to work out his rights under the decree including the revaluation of 
the improvements and arrears of rent accrued due since the date of the decree in 
-execution of that decree and a separate suit for that purpose is barred under sec- 
tion 6 (4) of the Act. That is no indication of the extinction of the right of redemp- 
tion. ‘The fact that a single decree is passed in such a suit not only for the mortgage 
amount, but also for improvements and arrears of rent does not affect the question, 
as there is nothing in such a decree providing that in default of payment the right of 
redemption is extinguished. In the words of the Judicial Committee in Raghunath 
Singh v. Hansraj Kunwari. 
“ the right to redeem is a right conferred upon the mortgagor by enactment, of which he can 
-only be deprived by means and in manner enacted for that purpose, and strictly complied with.” 
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As the question is an important one and is of frequent occurrence, I think there 
should be an authoritative decision by a Bench. The matter will be placed before 
the Honourable the Chief Justice for orders. 


On this reference the appeal came up before the Bench and the Court delivered 
the following 


JUDGMENT :—The question raised in this second appeal is whether a second 
suit for redemption of a kanom is maintainable after the right of the plaintiff to 
execute the'decree in the first suit had become barred by limitation. As the question 
is an important one and is of frequent occurrence the second appeal has been posted 
for decision by a Bench. 


A brief resume of the facts is necessary to appreciate the contentions raised by 
the parties. The property in the suit which originally belonged to the father of 
the 4th defendant was demised in favour of defendants 1 and 2 under a kanom 
marupat dated 4th June, 1916. Defendants 1 and 2 were enjoying the lands under 
the said marupat. The jenm right of the 4th defendant was later on purchased by 
the plaintiffs in the present action, under a registered deed dated 7th October, 
1926. ‘They filed a suit O.S. No. 375 of 1931 on the file of the Court of the Dis- 
trict Munsiff, Quilandy, against defendants 1 and 2 for surrender of the possession 
of the property demised, together with the arrears of purappad due from 11th Feb- 
ruary, 1927, to 11th February, 1931. That suit was for redemption of the kanom 
demise. ‘The plaintiffs offered to pay the kanom amount of Rs. 240 and also the 
value of the improvements made by the kanomdars and claimed a set-off of the 
arrears of rent towards the amounts due to the kanomdars as aforesaid. ‘They ob- 
tained a decree on gth September, 1932, wherein it was declared that the kanomdars 
were entitled to the kanom amount of Rs. 240 and to the value of the improvements 
Rs. 1,110-3 4 and that the plaintiffs were entitled to arrears of rent and costs and 
also future rent at the rate of Rs. 50-12-5 a year from Makaram 1106 till delivery 
of possession or until the expiry of three years from the date of the decree. A 
set-off was allowed by the decree and the plaintiffs were directed to pay into Court, 
on or before the gth of March, 1933, or any later date upto which time for pay- 
ment may be extended by the Court, the balance after set-off. It was also provided 
that for me balance, if any, due to the plaintiffs the kanomdars would be liable. 
Clause 3 of the said decree provided that 

“in default of payment as aforesaid, the 1st defendant therein may apply to the Court for a 

final decree that the plaintiffs shall thenceforth stand absolutely debarred and foreclosed of and 
from all right to redeem the mortgaged property described in the schedule.” 
The said decree was, however, never executed by the decree-holders and the kanom- 
dars continued to be in possession and enjoyment of the properties. The decree- 
holders therein have now instituted the present suit O..S. No. 1299 of 1943 on the 
file of the District Munsiff’s Court, Quilandy, out of which this second appeal 
arises, praying for the ascertainment of the value of improvements made by the 
' kanomdars in possession of the property and seeking a decree for possession on their 
paying into Court the kanom amount and the value of the improvements, and they 
claimed a set-off of the arrears of purappad from January-February 1928 to 11th 
January 1943 towards the amounts that may be found due from them to the kanomdars. 
They also claimed future rent till the date of surrender of the properties. In para- 
graph 5 of their plaint they refer to the earlier suit O.S. No. 375 of 1931 and state 
that their petition for extension of time for the deposit of the kanom amount and the 
value of the improvements allowed by that decree had been dismissed by the Court 
and it became impossible to deposit the same for the time being. In paragraph 6 
it is stated that the property is even now being held and cultivated and also caused 
to be cultivated by defendants 1 and 2 under the aforesaid marupat and no patiam 
has been received bs them ever since 1928. Paragraph 7 avers that even if the 12 
year period has elapsed since the date of the decree in O.S. No. 375 of 1931 this 
suit is by no means barred by limitation. 

It is stated in paragraph 12 that the cause of action arose on 11th June, 1928, 
when the term of the lease expired and on 11th February, 1928, when the pattam 
was allowed .to fall into arrears. The Court-fee paid is as on a suit for redemption 
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of a mortgage for Rs. 240 the amount of the kanom. In set terms there is no reference 
in the plaint to a right of redemption as in the case of an ordinary mortgage. The 
plaint, however, is substantially a suit for redemption of the kanom and prays for a 
decree in accordance with the provisions of the Transfer of Property Act and the 

ial provisions of the Malabar Compensation for Tenants’ Improvements Act 
(Madras Act I of 1900). The plaint was instituted on 28th December, 1943. 
The main defence raised by the written statement of the contesting defendants 
was that this second suit for recovery of possession along with arrears of pattam 
on the strength of the kanom marupat is not sustainable because of the existence of the 
decree in the earlier suit, O.S. No. 375 of 1931, and that the only right of the plain- 
tiffs is to work out that decree in execution and as the execution of that decree has 
become barred by limitation the plaintiffs cannot now obtain possession by a second 
suit, for redemption or for possession whatever it may be. 

Before the District Munsiff, Quilandy, the decree in O.S. No. 375 of 1931 
was not produced and hence he held that it was not shown that by the terms of 
that decree the second suit for redemption was barred. He found that the value 
of the improvements amounted to Rs. 696-12-7 and that the arrears of rent payable 
by defendants to the plaintiffs after setting off the kanom amount of Rs. 240 
and the value of improvements came to Rs. 144-8-7. He accordingly passed 
a decree that the defendants in possession of the properties do surrender 
possession to the plaintiffs with all improvements thereon fee from the encum- 
brances if any created by them. The decree also directed that defendants 
1 and 2 the kanomdars, do pay plaintiffs the said arrears of rent Rs. 144-8-7 
with subsequent interest thereon and also future rent at Rs. 50-4-0 a year till 
date of delivery of possession or until the expiry of three years from the date of 
the decree whichever event occurs first. The first defendant appealed against this 
decree to the District Court of North Malabar. ‘The learned District Judge held 
that the admissions in the plaint set out earlier sufficiently show, though the decree 
itself was not before the Court that the right of redemption had become extinguished 
as the first decree was not executed in time and was allowed to become barred. 
He further held that although a second suit for redemption would lie in ordinary 
cases of mortgages, notwithstanding that a decree in an earlier suit for redemption 
has been allowed to become barred by not executing the same in time, still the 
position was different with respect to the redemption of a kanom demise by reason of 
the special provisions of the Malabar Compensation for Tenants’ Improvements 
Act. He followed the decision in Mayankutti v. Kunhammed1, which according to 
him is still good law and a later decision of this Court in Gopalan v. Sankaran Nari, 
In this view he allowed the appeal and dismissed the suit with costs. The plaintiffs 
have preferred this second appeal and contend that the view of the learned Dis- 
trict Judge is erroneous and that the decision of the Judicial Gommittee in Raghunath 
Singh v. Hansraj Kunwar?, is equally applicable to cases of redemption of kanom demise 
and that there is nothing in the Malab 
Act which necessitates a contrary view. 


Before us there is an application by the respondents to receive by way of addi- 
tional evidence a certified copy of the decree in O.S. No. 375 of 1931 on the file 
of the District Munsiff’s Court, Quilandy. Mr. C. K. Viswanatha Aiyar, counsel 
for the appellants, does not oppose the application. As we feel that a copy of the 
decree is necessary to enable us to pronounce judgment, we have allowed the appli- 
cation and directed that the said certified copy of the decree may be received as 
additional evidence. Relevant portions of the said decree have been extracted 
earlier in this judgment. 

It is now well settled by the decision of the Full Bench in Virupaksham v. Chembu 
Nair*, that the earlier decision of the Madras High Court in Vedapurattt v. Vallabha 
Valiya Rajab, must be taken to have been overruled by the decision of the Privy 
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Council in Raghunath Singh v. Hansraj Kunwar’. Under section 60 of the Transfer 
of Property Act the right of redemption can be extinguished only either by the 
act of the parties or by decree of a Court. As stated by their Lordships In 
Raghunath Singh v. Hansraj Kunwar! at page 569. 

“ The right to redeem 1s a right conferred upon the mortgagor by enactment, of which he can 
only be deprived by means and in manner enacted for that purpose, and strictly complied with.” 
There is no question here of extinguishment of the right of redemption by the act 
of parties. The decree in the earlier suit which has now been received by way of 
additional evidence does not show that any right of redemption is extinguished. 
Clause 3 of the said decree gave liberty to the kanomdars to apply to the Court for a 
final decree in default of payment of the redemption amount but there is nothing 
to show that any such application for the passing of a final decree was ever made 
or that such a decree was ever passed. It would follow therefrom that there is 
no extinguishment of the statutory right of redemption either by the act of the 

arties or by decree of the Court. This suit for redemption therefore must be 
held to be sustainable by reason of the decision of the Judicial Committee aforesaid 
if we treat the present suit as an ordinary suit for redemption of an ordinary 
mortgage, not complicated by the provisions of the Malabar Compensation for 
Tenants Improvements’ Act of 1g00. 

It is however contended by Mr. Venkatachala Sastri, counsel for the res- 
pondent that the decision in Raghunath Singh v. Hansraj Kunwar?, is not applicable 
to suits for redemption of Malabar kanoms in view of the fact that the kanom is not 
a mere mortgage but is mainly a lease. He contends that the provisions of the Trans- 
fer of Property Act as regards redemption of mortgages will not apply and even if a 
kanom partakes of the character of a mortgage to some extent a suit in ejectment 
of the Kanom lessee is exclusively governed by the provisions of the 
Malabar Compensation for Tenants’ Improvements Act and that the provisions 
of sections 5 and 6 thereof would preclude a second suit in ejectment by the jenmi 
where there has already been a decree for redemption in his favour in an earlier 
suit on the same kanom marupat and such decree has been allowed to become time- 
barred without any execution proceedings being taken thereunder. As regards 
the first contention that the kanom marupat is merely a lease or a special kind of 
tenure and not a mortgage in any real sense, it is now too late to uphold such a 
view. That kanom is a mortgage and is liable to be redeemed as such has repeatedly 
been recognised and it is sufficient to refer to the decision in Ramunni v. Brahma 
Datta?, which deals with the question of the sustainability of a second suit for re- 
demption of a kanom where an earlier decree for redemption has been allowed to 
become barred. 


Even in Vedapuratti v. Vallabha Valiya Raja’, where a Full Bench of this Court 
had held that a second suit for redemption would not lie in similar circumstances 
on the ground of res judicata the suit was for redemption of a Malabar kanom. A 
Bench of this Court k held in Kanna Kurth v. Sankara Varma Raja*, that a kanom 
is an anomalous mortgage within the meaning of section 98 of the Transfer of Pro- 
perty Act and that a kanom deed requires attestation for its legal validity. For 
purposes of stamp duty payable on the instrument of kanom it has been treated as a 
S SA mortgage. (See Reference under Stamp Act, section 465.) 

The Court-fee payable upon a suit for redemption of kanom is also under section 7, 
clause (ix) of the Court-fees Act. See Mooppil Nair v. Ammalu Amma®, and Zamorin 
of Calicut v. Narayana’. In second appeal No. 1503 of 1928 it was held that a clause 
in a kanom document that if the kanom was not redeemed at the end of the term 
the transaction should operate as a sale was a clog on the equity of redemption 
and therefore invalid. The contention that the provisions of the Transter of 
Property Act as regards the right of redemption and other allied provisions 
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regarding mortgages simplicitor would not govern the rights ofparties under a 
kanom demise cannot, therefore, be sustained. This substantive right of redemption 
provided by section 60 of the Transfer of Property Act is available to the jenmi 
or a person claiming through him even as regards kanom documents. There is 
nothing in the provisions of the Malabar Compensation for Tenants’ Improve- 
ments Act, 1899, Madras Act I of 1900, to take away the right of redemption which 
is available to the mortgagor under section 60 of the Transfer of Property Act. 
The first contention of the counsel for the respondent is, therefore, repelled. 


The more difficult question, however, whether the provisions of the Madras Act 
I of 1900 would preclude the sustainability of a second suit for redemption of a 
kanom in circumstances stated above, falls to be determined. In the Full Bench 
decision in Viroopaksham v. Chembu Nayar, the question was referred to but it was 
unnecessary for the Full Bench to deal with it because on the facts of the case before 
the Full Bench the earlier decree for redemption which had become barred by 
limitation was in a suit by a melcharthdar while the later suit was by the jenmi. 
It was pointed out that as the jenmi was not the plaintiff in the former suit, there was 
no decree in his favour and that he had an independent right of his own to redeem 
the kanom, at any rate, in cases where the melcharthdar had precluded himself by 
his conduct from exercising the right of redemption. In the present case, however, 
the plaintiffs in the later action were the plaintiffs in the earlier suit who had ob- 
tained a decree for redemption which they allowed to become barred by limitation. 
The question which was left open by the Full Bench arises for decision now and 
has to be considered. 


Learned counsel for the respondent relies on the decision in Mayan Kutti v. Kun- 
hammad?®, where the plaintiff’s father had sued the defendants on a lease deed dated 
ist September, 1871, and had obtained a decree in ejectment on 22nd August, 
1895. That decree was allowed to become time barred. Long afterwards on 1 5th 
June, 1914, the plaintiff filed a suit in ejectment against the tenants who continued 
to be in possession under the original lease notwithstanding the earlier decree. 
The suit was dismissed by the District Munsiff and the District Judge on appeal 
on the ground that it was barred by limitation viewed as a suit on a lease by a land- 
lord against a tenant for the recovery of possession after the determination of the 
tenancy. It was contended that the suit was also based on title, apart from the 
lease and that it was in time. That contention was also negatived on the ground 
that more than 12 years had elapsed even from the date of the decree in the earlier 
suit. On second appeal this Court held that the suit was not sustainable as the cause 
of action had merged in the earlier decree and that the remedy of the plaintiff 
was only to work out that decree in execution and that if he had not enforced his 
decree his rights are gone. ‘The earlier decision of this Court in Kutt Ali v. Chindan®, 
was dissented from and was regarded as overruled by the later Full Bench decision 
in Vedapurattt v. Vallabha Valtya Rajat. ‘The decision pointed out that the scheme 
of the Madras Act I of 1900 was to leave the decree passed under the Act for 
ejectment on payment of compensation, to be governed by the law of limitation 
with regard to the execution of decrees, and that it was not intended to interfere 
with the general principle, that a man who sues on his cause of action and obtains 
a decree and allows that decree to become barred has no further remedy. This 
decision, on which strong reliance was placed by the counsel for the respondent, 
does not deal with the right of redemption of a kanom, as the suit there was based 
only on an ordinary lease. Moreover this decision proceeds on the authority of 
the Full Bench decision in Vedapuraiti v. Vallabha Valia Rajat, which is no longer 
good law, as it has been overruled by the decision of the Judicial Committee in 
Raghunath Singh v. Hansraj Kunwar’. If there is a sustantive right of redemption in 
favour of jenmi under section 60 of the Transfer of Property Act and if that right 
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of redemption is capable of being exercised in a second suit except where it has 
been extinguished by the act of parties or by a decree of th Court then 
It is difficult to see how the decision in Mayan Kutti v. Kunhammad}, can be 
relied on in a case relating to redemption of mortgages inclusive of Malabar kanoms. 
Whatever may be the case with reference to the right of ejectment by a landlord 
against his tenant, based on a mere lease document, by reason of the special pro- 
visions of the Madras Act I of 1900, there is nothing in the terms of sections 5 and 6 
of the said Act which is inconsistent with or takes away in any manner, the exercise 
of the right of redemption py a second suit where the general law allows the same, 
No doubt even with respect to redemption suits relating to kanoms the provisions’ 
of the Malabar Compensation for Tenants’ Improvements Act would have to be 
applied as the term “tenant” includes also mortgagee in possession of land 
and the term ‘ejectment’ includes redemption or recovery of possession 
of land mortgaged. Provision is made, therefore for working out the 
rights of the kanomdars to payment of the value of the improvements and 
of the jenmts for recovery of arrears of rent and future rent due from the 
kanomdars in possession. Under section 5 of the Act a tenant to whom compen- 
sation is due shall, notwithstanding the determination of the tenancy or the pay- 
ment or tender of the mortgage money be entitled to remain in possession until 
ejectment in execution of a decree or order of Court. Clause 2 of section 5 
provides that, 

“a tenant so continuing in possession shall during such continuance hold as a tenant subject 

to the terms of his lease or of the mortgage, as the case may be.” 
Section 6 clause 3 provides for revaluation of the improvements with reference to 
the condition of improvements at the time of the execution of the decree and the 
adjustment of subsequent rents from the date of the decree to the date of ejectment 
in execution proceedings and allows the Court to vary the decree accordingly. 
Section 6 clause 4 which is an important clause in relation to the present question 
in controversy is as follows : 

“ Every matter arising under sub-section (3) shall be deemed to be a question relating to the 
execution of a decree within the meaning of clause (c) of section 244 (now section 47) of the Code 
of Civil Procedure.” 

It is only questions arising under sub-section (3) of section 6 that cannot be the 
subject-matter of a separate suit later on by reason of section 6 sub-section 4 of the 
Act and section 47, Civil Procedure Code. 


Suits for rent for period subsequent to the date of the decree would no doubt 
be barred as it is clear from the sub-sections of section 6 that rent accruing due 
after the passing of the decree should be set-off against the value of the improve- 
ments payable to the tenant at the time of ejectment in execution proceedings 
under the decree. It was so held in S.A. No. 1301 of 1943 by Horwill, J., but as 
pointed out in that decision itself by the learned Judge it was unnecessary there to 
deal with the further question whether any suit in ejectment would lie where in an 
earlier suit the decree was allowed to become barred. The decisions in 
Moortath Vartath v. Meledath Kunja Nangayaramma?*, and Kunhipalu v. Jathavedan Nam- 
budtri, unreported decision in Appeals Nos. 374 and 375 of 194°, on the file of 
this Court on which Mr. Venkatachala Sastri relies did not deal with the 
point now under discussion and therefore are not useful. They merely hold 
that the tenant who continues to be in possession notwithstanding the decree 
in ejectment is not liable for mesne profits till he is ejected in execution as he cannot 
be held to be in wrongful possession of the property. Under the very terms of 
section 5 of the Act he is entitled to be in possession till the compenstion is paid to 
him and till he is ejected in execution thereafter. Reliance was also placed on the 
decision of the Bench in Gopalan v. Sankaran Natr®. There the action was based on a 
lease pure and simple and it was not a case of a kanom. ‘There was an earlier suit 
in ejectment and for arrears of rent on the basis of the lease document in which a 
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decree was passed on 19th December, 1932. That was confirmed on appeal on 
28th October, 1935. That decree, however, was not executed. On roth September, 
1939 the tenants made a deposit of the arrears of rent for faslis 1346 and 1347 and 
the previous decree was amended according to the terms of the Madras Act IV of 
1938. The landlord subsequently filed a suit for recovery of rent for the years from 
1939 to 1942. Dealing with the contention based on the provisions of section 6 of 
the Madras Act I of 1900 the lower Courts held that the earlier decree was barred 
by limitation, that the lease sued on did not subsist by reason of that decree and 
that the suit was barred by the application of section 47 of the Code of Civil Procedure 
and that under section 6 (4) of the Malabar Compensation for Tenants’ Improve- 
ments Act the right of the landlord to rent for the years subsequent to the decree 
had to be determined as a matter arising in execution and cannot form the subject 
of a separate suit. On appeal to this Court their Lordships after analysing the 
provisions of sections 5 and 6 of the Act observed : 


“ When the landlord has obtained a decree for the eviction of the tenant subject to the payment 
of compensation for improvements a statutory tenancy is created for the period during which the 
decree may be pending execution. During the statutory tenancy, the relations between the parties 
are governed by the terms of the lease sued on. If the landlord does not immediately pay the value 
of the improvements as determined at the time of the decree, the tenant acquires a right to revaluation 
of the improvements and the payment of any excess and the landlord obtains the right to set off against 
these improvements any future rent. But any question relating to the increase in the value of mprove- 
ments and the amount of future rent to be set off against these improvements is to be determined by 
the executing Court as a matter arising in execution. It follows, therefore, that the lower Courts 
were right in holding that the present suit for rent (for the years from 1939 to 1942) is barred under 
section 47, Civil Procedure Code.” 


Their Lordships further state 

“We may add that in our opinion the decision in Raghunath Singh v. Hansraj Kunwar', has 
no application having regard to the provisions of the special Act.” 
It may be noted that in the above decision their Lordships have dealt only with the 
right to recover rent for future years within the period of 12 years from the date 
of the decree during which execution was possible under section 48, Civil Procedure 
Code. ‘There was no question of asecond decree for possession of the properties. 
Their Lordships’ observations as regards the non-applicability of the decision in 
Raghunath Singh v. Hansraj Kunwar', is attributable to the circumstance that the case 
before them was not for redemption of a mortgage or even one in ejectment by 
landlord against tenant. We must, therefore, held that that decision does not 
govern the present case. 


An examination of the relevant provisions of sections 5 and 6 of the Act shows 
clearly that there is nothing therein which can be said to operate to extinguish the 
right of redemption 

“ which right is conferred upon the mortgagor by enactment and of which he can only be deprived 

by means and in manner enacted for that purpose and strictly complied with.” 
There is no indication in the terms ofthe Actof the extinction ofthe right of 
redemption. Even if a decree is specifically passed in such a suit, not only for 
the mortgage amount but also for compensation for improvements and arrears of 
rent, it does not affect the question. There is nothing in such a decree which 
provides that in default of payment the right of redemption is extinguished. We 
are, therefore, of opinion that this second suit for redemption of a kanom lies notwith- 
standing the existence of the previous decree which has been allowed to become 
barred by limitation. This suit is filed well within the time allowed for a redemption 
of mortgage and is not also otherwise unsustainable. 


It is not necessary to deal in this case with the question whether a second suit 
in ejectment by the landlord against the tenant based on a lease document pure and 
simple (as distinguished from a kanom) to which the Madras Act I of 1900 is appli- 
cable is sustainable or not, where an earlier decree in ejectment on the same lease 
has been allowed to become barred. The decision in Moan Kutt v. Kunhammad?, 
may require reconsideration. Even under the terms of section 5 of the Special 
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possession by the judgment-debtor in the earlier decree, the tenancy being on 
the terms of the original lease or mortgage in his favour. In such circumstances 
subsequent! possession of the original tenant cannot be regarded as adverse to the 
landlord. |It may well be that there is a fresh cause of action in ejectment 
notwithstanding that the earlier decree for possession has been allowed to become 
barred. That was the view of the Division Bench in Chowakkaran Keloth Makki 
Keyi v. Koomulli Madhavi Amma}. It is true that the provisions of section 6, clause 4 
were not referred to in that judgment but nonetheless their Lordships held that 
the second suit in ejectment would lie on the basis of a fresh cause of action. This 
decision is, however, dissented from in the latter decision Mayan Kutt v. 
Kunhammad?, already referred to. No doubt there appears to be an apparent 
contradiction between the terms of section 5, clauses 1 and 2 of the Madras Act I 
of 1900. According to clause 1 (1), 

“ Every gees to whom compensation is due shall, notwithstanding the determination of the tenancy 
or payment or tender of the mortgage money if any be entitled to remain in possession until eyjectment 
in execution of a decree or order of Court.” 

Clause 2 says that, 
“ during: such continuance the tenant shall hold as a tenant subject to the terms of his lease or 


of the mortgage.” 
Clause 2 cannot be explained away by stating that it is mrad a provision regulating 


the terms and conditions subject to which the judgment-debtor continues to be in 
possession for the only purpose of the subsequent adjustment or rights between the 
decree-holder and the judgment-debtor at the time of execution in respect of re- 
valuation of the improvements and future rents. If that alone was what was in- 
tended, the language should have been different and more specific and limited. 
As it is, the judgment-debtor is to hold the property as a tenant. A statutory 
tenancy, tHerefore with all the usual incidents of “ landlord and tenant ” must be 
deemed to have come into existence between the parties by reason of the operation 
of the alg the If that is the correct position it may very well be held that not- 


Act there a statutory tenancy created during the period of the continuance of 


withstanding the merger of the original cause of action in the earlier decree on the 
basis of thd lease there arises a fresh cause of action for ejectment against statutory 
tenant on the determination of the statutory tenancy. It is however, unnecessary 
to deal with this question finally as the present case is not with reference to a lease 
pure and simple. It arises in relation to a kanom marupat which must be treated 
as also a mortgage creating the relationship of a mortgagor and a mortgagee between 
the parties| with the appropriate rights of redemption, foreclosure and sale. 


We are, therefore, of opinion that the learned District Judge was wrong in 
holding that the present suit is barred under section 6 (4) of the Madras Act (I of 
1900). We set aside the decree of the learned District Judge and restore the decree 
ef the triall Court. The appellant will get the costs of this Court and of the lower 
appellate hi from the ist respondent. 


BANG — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—MR. RAJAMANNAR, Officiating Chief Justice. 
Chaganty Katamraju .. Petitioner 
| U 
| 3 
Madavarappu Paripurnanandam .. Respondent. 

Civil Procedure Code (V of 1908), sections 152 and 153—Mistaks in ny n in plaint schedule 
and decree dule—Application to amend description of item in the schedules after disposal of second appeal 
by the High —Permissibility. 

Where dn application was filed to amend the description of an item of property in the plaint 
schedule and the decree schedule in a suit which was ultimately disposed of the High Court in 
aN eS LL anana kasah AA, AG gana 
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second appeal by substituting for a wrong survey number the correct survey number, the objections 
raised were (1) that there was a long delay and (2) that High Court could not grant the application 
to amend the plaint schedule after the disposal of the suit. 

Held, that the application to the High Court was not to amend the pleadings as such but 
only to correct an error which had crept into the decree by way of clerical mistake or accident and 
as on the merits there was no valid objection to the grant of the relief the application must be 
allowed in spite of the long delay as there was no avoidable delay on the part of the applicant 
and as by the delay circumstances have not intervened which would make it inequitable to grant 
the application. 

Petition praying that in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to issue an order directing the amendment of the, 
description of item I called Jaggaraju Madi Lanka in the schedules to the decree 
and plaint in O.S. No. 110 of 1937 on the file of the Court of the District Munsiff of 
Ramachandrapuram (A.S. No. 16 of 1944, Sub-Court Rajamundry—S.A. No. 1607 
of 1945 on the file of the High Court) by substituting its correct survey number, 
both old and resurvey namely, Re-Survey No. 23/1, corresponding to revision 
Survey No. 27/1 of the extent of 1 acre 35 cents for old Survey No. 23 corres- 
ponding to Re-Survey No. 17/1. 


P. Somasundaram for Petitioner. 
V. V. Sastri for Respondent. 


The Court delivered the following 


JupemENT.—This is an application to amend the description ofitem 1 of the . 
plaint schedule and the decree schedule in a suit which was ultimately disposed of 
by this Court in S.A. No. 1607 of 1945, by substituting for old survey No. 23 corres- 
ponding to Re-Survey No. 17/1 Re-survey No. 23/1 corresponding to revision Survey 
No. 27/1. The petitioner was the plaintiff in a suit which was for recovery of several 
items of property on the allegation that they were properties which originally 
belonged to one Chelamayya and the plaintiff and defendants 1 and 2 were the 
nearest reversioners of the said Chelamayya. The third defendant was made a party 
as evidently interested in item 1, and the case proceeded in both the lower Courts 
and in this Court on the footing that the third defendant was interested in item 
1 of the plaint schedule. After the disposal of the second appeal by this Court, 
the plaintiff discovered that an error had crept into the description of the first 
item. The description in the plaint schedule was that it comprised 1 acre 35 cents 
out of R.S. No. 17/1 corresponding to Re-Survey No. 23. The correct description 
should have been Re-Survey No. 23/1 corresponding to Revision Survey No. 27/1. 
That this is the correct description is clear from the sale deed in favour of the third 
defendant and the written statement filed by him in the suit. This mistake in the 
plaint schedule was never brought to the attention of the Court at any time, and 
the litigation proceeded on the footing that what the plaintiff was claiming was 
the property in the possession of the third defendant. It was not for instance . 
alleged in any of the written statements that item 1 was a property which did not | 
belong to the estate of the last male holder. 


This application is strongly opposed by the third defendant on two grounds : 
(1) that there has been very long delay, and (2) that the Court is not competent to 
grant this application for amendment of the plaint schedule after the disposal of 
the suit. As regards the first objection, undoubtedly there has been delay, if by 
delay is meant the time which has elapsed since the institution of the suit. But as 
I have already mentioned, this mistake evidently escaped the attentin of parties 
till very recently. There is therefore no avoidable delay on the part of the petitioner. 
It has not been shown that on account of this delay circmustances have intervened 
which would make it inequitable to grant the appliction. It is difficult to follow 
the other objection. What is now sought in this application is not an amendment 
of the pleadings as such ; it is really an application to correct an error which has 
crept into the decrees. The wide language of sections 152 and 153 of the 
Civil Procedure Code, would in my opinion, cover a case like the present. The 
correction of an error need not always amount to an amendment of a aes 


-{ do not think it correct to treat this application as an application under Order 6, 
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rule 17. „Ihe passage cited by the learned advocate: for the respondent from 
Halsbury’s Laws of England, volume 26, at page 56 namely, 

“An amendment may be allowed at any stage of the proceedings even after trial, but not 
after judgment, except on appeals” 
evidently refers to a material and substantial amendment of the pleading. At 
page 57 occurs the following statement of the law which is in terms identical with 
sections 152 and 153 of the Civil Procedure Code, 

“ The Court or a Judge may, at any time, and on such terms as to costs or otherwise as may be 
thought just, a d any defect or error in any proceedings ,.... The Court or a Judge ma also 
at any time correct clerical mistakes in judgments or orders, or errors arising therein from accidenta’ 
omissions.” 

The application in this case is only to correct such an error, and as on the merits 
there is no valid objection to the grant of this relief, I am not impressed by any 
technical objection. 

The petition is allowed. 

K.C. Petition allowed. 


[PRIVY COUNCIL | 
| (On appeal from the Chief Court of Oudh). 
Present :—Lorp UTHWATT, Lorp Oaxszy AND Sir Jonn BEAUMONT. 
Sardar Nawazish Ali Khan .. Appellant* 


U. 
Sardar Ali Raza Khan .. Respondent. 
Mahomedan Law—Wills—Devise for life with a power of appointment—lIf recognised in Muslim law— 
Creation of limited interest—Validity and effect. 
Powers of appointment, so special a feature in English law, are not recognised in Muslim law. 


To add to the testamentary capacity of Muslims the right to create powers of appointment might 
scem to encroach on the sphere of the Legislature. 


Muslim law admits only ownership unlimited in duration, but recognises interests of limited 
duration in the use of property. 


There is no difference between the several schools of Muslim law in their fundamental concep- 
tion of pro and ownership. A limited interest takes effect out of the usufruct under any of 
the schools. it is a gift of the corpus, then any condition which derogates from absolute dominion 
over the subject of the gift will be rejected as repugnant, but if upon construction the gift is held to 
be one of a limited interest the gift can take effect out of the usufruct, leaving the ownership of the 
corpus unaffected except to the extent to which its enjoyment 1s postponed for the duration of the 
limited interest. 


Where a bequest is to three successive tenants for life and then to the successor appointed under 
the power conferred by the will, the power of appointment is invalid as opposed to Muslim Law. 


Bai Motivahoo v. Bai Mamooba:, (1897) L.R. 24 I.A. 93: LL.R. 21 Bom. 709 (P.C.), distin- 
guished. | 


Strangman, K. C. and Pullan for the Appellant. 
Monckion, K. C. and Jopling for the Respondent. j 


Their Lordships’ Judgment was delivered by 

Sm JOEN Beaumonr.—These are consolidated appeals from a judgment and 
decree of the Chief Court of Oudh, dated the 12th January, 1943, which modified 
a decree ofthe said Court in its Original Civil Jurisdiction, dated the goth October, 
1937. Sardar Nawazish Ali Khan will be referred to hereinafter as “ the 
Appellant,? and Sardar Ali Raza Khan as “ the Respondent ”. 

The family to which the parties belong are Shiah Mohammadans of the Ashna 
Ashari Sect governed by the Imamia law. 

The litigation which led up to these appeals arose out of the Wills of Nawab 
Sir Nawazish Ali Khan and Nawab Nasir Ali Khan, who were related to the parties 
to these appeals as shown in the pedigree following :— 


POG: Appeal No. 18 of 1945, 26th February, 1948, 
4} 


304 THE MADRAS LAW JOURNAL REPORTS. [1949 


` NAWAB ALI RAZA KHAN 
(died 24th fone 1865). 


Sir LA Ali Khan, Nawab Nli Ali Khan Nisar AW Khan 
K. ©. 3. E. (died 1890). (died rgth Nov., 1896). (died 1878). 
Hidayat Ali Khan Khan Bahadur Sardar 
(born about 1878 ; Mohammad Ah Khan 
died 25th Oct., 1924) (born about 1870) 
Sardar Nawazish Mohd. Hosain 
Ali Khan (born 1902) 
(born 1901) 
(Appellant) | 
Sirdar Ali Khan Ali an Mansur Ali Khan And others 
born 1892). (born 1894). (born 1894). born after 1894. 
respondent) 
Barkat AL Khan Sir Fateh Ali in K.G. 1. B. 
(born 1856 ; born about 1863 ; 
died 11th April, 1912). died 28th October, 1923). 
Ali Mohammadan Khan Nisar Ali Khan 
(born 1879 ; (born rgor) and three 
died 14th October, 1926). other sons younger. 


- The estates, the title to which is contested in these appeals, are first an estate 
in Oudh (hereinafter called “the Oudh estate ”°) known as the Nawabganj Aliabad 
estate in the Rabraich District which was granted to Nawab Ali Raza Khan, and 
was shown as No. 151 in,List I of the lists in the Schedule to the Oudh Estates Act, 
1869, and No. 39 in List V, so that under section 8 of that Act, the intestate succession 
was regulated by the rule of primogeniture, and in accordance with the scheme 
laid down in section 22 of the Act. Secondly, an estate in the Punjab called the 
Rakh Juliana estate (hereinafter called the “ Juliana estate ”) which was granted 
by the Government of India to Sir Nawazish Ali Khan. 


Both these estates were owned by Sir Nawazish Ali Khan. He transferred 
the Juliana estate to his brother Nasir Ali Khan in his lifetime. By his will dated 
the 14th February, 1882, he bequeathed the Oudh estate to his said brother under 
the power conferred by section 11 of the Oudh Estates Act, 1869, which enabled 
him to make such a bequest, notwithstanding that under his family law he could 
only bequeath one-third of his property. 


At the date of his death in 1890, Sir Nawazish Ali Khan had a son Hidayat 
Ali Khan, who would have succeeded to the Oudh estate under the Act of 1869, 
if Sir Nawazish Ali Khan had died intestate. This is relevant in connection with 
the descent of the Oudh estate. 


On the 15th July, 1896, Nasir Ali Khan executed two wills, one disposing 
of the Oudh estate, and the other of the Juliana estate and another estate in the 
Punjab. It is common ground that the heirs assented to the Wills. 


These wills are in substantially the same form. It will be sufficient to quote 
the material provisions of the will with regard to the Oudh estate : 


“Now, under section 11 of Act I of 1869, I, by means of this will, do hereby appoint 
Nawab Fateh Ali Khan, son of my late brother Kawab Nisor Ali Khan, my executor and 
successor of all this Taluqdari estate with all the rights and interest aforesaid and do hereby 
authorise the executor that whatever Taluqdari powers over the above mentioned ilaqa and 
over all the properties moveable and immoveableI the said declarant have, my devisee, to wit, 
Nawab Fateh Ali Khan, after my lifetime shall have like myself the very same powers including, 
the power of possession and enjoyment as owner provided he be alive. Similarly after the lifetime 
of the devisee Nawab Fateh Ali Khan my son Nawab Mohammad Ali Khan shall, if alive, be his 
successor. He shall also have the very same powers as have been bestowed on Nawab Fateh Ali 
Khan by means of this deed of will, After the lifetime of my son Nawab Mohammad Alj Khan, 
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Nawab Hidayat Ali Khan son of the late Sir Nawab Haji Nawazish Ali Khan Saheb shall be his 
successor provided he be alive. After all these three successors the fit amongst the descendants of 
the successors' shall succeed. The last devisee shall have power to nominate as his successor any one 
whom he oa consider fit from amongst the descendants of each of the three successors and if the 
last devisee die without nominating a successor the male descendants of each of the three successors 
shall have power to appoint as successor whomsover they consider fit and superior amongst them- 
selves. The line of successors shall continue according to this very rule. In the event of disagree- 
ment the Government shall have power to appoint as successor anyone amongst the descendants of 
each of the three successors whom it considers the fittest. And if any one amongst our family claims 
maintenance contrary to the wishes of the Taluqdars, to wit, my successors, he shall in no way be 
entitled as offright to get maintenance. The successors shall have power to give or not main- 
tenance in the event of good conduct and obedience.” 

On the death of Nawab Nasir Ali Khan on the rgth November, 1896, (before 
the birth of the Appellant), Sir Fateh Ali Khan entered into possession of both 
properties. On his death on the 28th October, 1923, his son Nisar Ali Khan took 
possession thereof. Hidayat Ali Khan died in 1924. On the gth December, 
1925, Mohammad Ali Khan (who will be referred to hereinafter as “ Mohammad ”’) 
instituted a! suit claiming both the properties. This litigation was eventually taken 
in appeal to the Privy Council (Nisar Ali Khan v. Mohammad Ali Khan!) where it 
was decided that Fateh Ali Khan and Mohammad took life estates under the Wills. 
The Privy Council refused to consider what would happen after Mohammad’s 
death. 


As a result of this litigation Mohammad got possession of the Oudh estate 
and the Juliana estate. 


By a document dated the goth June, 1934, Mohammad, after reciting the wills 
of Nasir Ali Khan declared as follows :— . 

“ Whereas according to the decision of the Privy Council, I the declarant, also in accordance 
with the said will, have been in possession of the property left by the late Nawab Nasir Ali Khan and 
on account of the death of the late Sirdar Hidayet Ali Khan Saheb son of the late Haji Sir Nawazish 
Ali Khan I, the declarant, in accordance with the will am the last legatee and am in every manner, 
subject to thè said will, entitled and competent to nominate successor ; whereas I the declarant 
have reached'my full age and consider it proper and necessary to abide by the said will executed 
by the late Nawab Nasir Ali Khan in order to remove future domestic disputes ; I the declarant 
therefore, in'my unimpaired five senses, without repugnance and force, nominate as successor 
Nawabzada Nawazish Ali Khan son of Jate Sirdar Hidayet Ali Khan for this reason that 
although by the grace of God each of the three legatees mentioned in the Will dated 15th July, 
1896, has male issues still, among all of them the said Nawabzada Nawazish Ali Khan is in ev 
way, fit to be preferred for succession........... . -The said Nawabazada Nawazish Ali Khan shail 
also be bound to continue to pay to the descendants of the family of Nawab Nasir Ali Khan and 
Nawab Nawazish Ali Khan, deceased subject to (their) obedience, maintenance at the scale men- 
tioned in section 25, Act I of 1869. 


“ Therefore I have with my own will and consent executed this document appointing successor 
according to the provision of schedule I, Article 7 of the Stamp Act by way of (appointment in exe- 
cution of a power) so that ıt may serve as an authority and be of use when needed. Dated goth 
June 1934—The scribe of the deed is Syed Hidayet Husain, Vakil, Said Wara Bahraich.” 

Mohammad died on the 3rd February, 1935, and on his death the Appellant 
obtained possession of both estates. 


On the 25th September, 1935, the respondent instituted in the Chief Court of 
Qudh against the appellant the suit out of which these appeals arise. By his plaint 
the respondent claimed a decree for possession of the Oudh estate, the Juliana 
estate and other estates with which this appeal is not concerned, and consequen- 
tial relief. 

The questions which were argued on this appeal were :— 

(1) Ts it competent for a Shia Mohammadan governed by Imamia law by 
will to leave property to a person for his life and after his death to such members of 
a class as such person may appoint? Or, to state the question in more general 
terms, does Shia law recognise powers of appointment of a character with which 
English law is familiar ? 

(2) If the answer to the first question is in the affirmative can such power be 
exercised in favour of a person not born in the lifetime of the testator though born 
before the power is exercised ? 





1, (1932) 63 M.L.J. 936: L.R. 59 I.A. 268: I.L.R. 7, Luck. 324 (P.C.). 
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l (3) Is the document executed by Mohammad on the goth June, 1934, a 
will? Ifso, does it comprise property of which Mohammad was absolute owner ? 


(4) What relief, if any, is the respondent (plaintiff in the action) entitled to? 


__ A question was raised, but not seriously pressed, upon the construction of the 
wills of Nasir Ali Khan. It was suggested that the power to appoint a successor 
was given to the last of the three named tenants for life, namely, Hidayat Ali Khan. 
Their Lordships feel no doubt that the Courts in India were right in holding that 
the power was given to the last survivor of the three life tenants, and in the events 
which happened the power, if validly created, was vested in Mohammad. 


Both the Courts in India held that the power of appointment given by the 
wills of Nasir Ali Khan was valid according to Shia Law, but that its purported 
exercise in favour of the appellant, who was not born in the lifetime of the testator, 
was invalid under the personal law so far as the Juliana estate was concerned, 
but valid so far as the Oudh estate was concerned under the Oudh Estates Acts. 
Both Courts held that the document of the goth June, 1934, executed by Mohammad 
was a will. The trial Judge held that it gave to the appellant one-third of the 
Juliana estate to which Mohammad was entitled as heir at law of Nasir Ali Khan. 
The Chief Court in appeal held that the will was not intended to affect and did 
not affect, property of which the testator Mohammad was the absolute owner. 
With regard to the relief claimed in the suit the trial Judge dismissed the suit of the 
respondent on the ground that it was a suit in ejectment and the respondent had not 
proved his title to the whole of the property claimed. In appeal the Chief Court 
varied the decree of the lower Court by giving the respondent a decree for 
possession of one-fifth of the Juliana estate, the proportion of the estate to which 
he was entitled as one of the heirs of Mohammad. 


The first question arising in this appeal, as to the validity of the power of appoint- 
ment conferred by the wills of Nasir Ali Khan, is one of general importance in 
Islamic law. Both the Courts in India based their opinion that such a power 
is valid under Muslim law on the decision of the Privy Council in Bat Motivahoo 
v. Bat Mamoobat*. In that case the Board upheld a power of appointment conferred 
by the will of a Hindu holding that the question for consideration was whether 
there was anything against public convenience, anything generally mischievous 
or anything against the general principles of Hindu law, in allowing such a power. 
Applying a similar test in the present case the Courts in India held that a power 
of appointment can be conferred under Muslim law. Their Lordships are not 
satisfied that this is the correct test to apply in a case relating to the will of a Muslim. 
The origin of testamentary capacity in the case of Muslims is quite different from 
that in the case of Hindus. The Hindu texts make no reference to wills and this 
is natural since the normal state of Hindu society in ancient times was the joint 
family, and on the death of a member the property in which he had an interest ` 
passed by survivorship to the other members of the family. It was only after 
partition, and the acquisition of self-acquired property, became common that the 
necessity to make wills arose, and testamentary power amongst Hindus has been 
based on long usage and judicial decision [see Tagore’s case*]. On the other hand 
wills have been recognised under Muslim law from the earliest times. 

“ Wills are declared to be lawful in the Quran and the traditions, and all our doctors, moreover, 
have concurred in this opinion ” (Hamilton’s Hedaya, Volume 4, page 468). 

It would, however, appear that the Prophet was not in favour of unlimited 


testamentary power. It is recorded in the Hedaya (Vol. 4, p. 469) that he said to 
a follower when asked his opinion, 
“You may leave a third of your pro by will: but a third part, to be disposed of by will 


is a great portion ; and it is better you should leave your heirs rich than in a state of poverty, which 
might oblige them to beg of others.” 


I. 6 897) L.R. 24 LA. 93: LL.R. 21 Bom. 2. (1872) I.A. Sup. 1, 47 at p. 67 (P.C.). 
709 (B.O). 
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and at page 472 of the same volume there is a saying attributed to the Prophet, 
“ God has allotted to every heir his particular right.” Their Lordships have not 
been referred “to, and are not aware of any work on Mohammadan law, or 
any judicial decision in support of the view that powers of appointment, so 
special a feature in English law, are recognised in Muslim law. The matter seems 
never to have been discussed. In such circumstances, and at this date, to add 
to the testamentary capacity of Muslims the right to create powers of appointment 
might seem to encroach on the sphere of the Legislature. 


Their Lordships, however, would be very reluctant to differ from the Courts 
in India solely on the ground of lack of precedent, and they propose, therefore, to 
consider the question whether the grant of such a power of appointment as was 
contained in the wills of Nasir Ali Khan conflicts with the general principles of 
Muslim Law. 


The Chief Court in appeal took the view that under the wills of Nasir Ali 
Khan the estate vested after his death in the three successive tenants for life ; that 
on the exercise of the power of appointment it would pass immediately to the 
appointee ; that there was no period during which the estate would be in abeyance ; 
and that the rights of the heirs of the testator were not affected or prejudiced. 
In their Lordships’ opinion this view of the matter introduces into Muslim law 
legal terms and conceptions of ownership, familiar enough in English law, but 
wholly alien to Muslim law. In general, Muslim law draws no distinction between 
real and personal property, and their Lordships know of no authoritative work 
on Muslim! law, whether the Hedaya, or Baillie or more modern works, and no 
decision of; this Board which affirms that Muslim law recognises the splitting up 
of ownership of land into estates, distinguished in point of quality like legal and 
equitable estates, or in point of duration like estates in fee simple, in tail, for life 
or in remainder. What Muslim law does recognise and insist upon, is the dis- 
tinction between the corpus of the property itself (ayn) and the usufruct in the 
property (manafi). Over the corpus of property the law recognises only absolute 
dominion, heritable, and unrestricted in point of time; and where a gift of the 
corpus seeks to impose a condition inconsistent with such absolute dominion the 
condition is rejected as repugnant ; but interests limited in point of time can be 
created in the usufruct of the property and the dominion over the corpus takes 
effect subject to any such limited interests. 


“Jfa person bequeath the service of his slave, or the use of his house, either for a definite or an 


indefinite period, such bequest 1s valid; because as an endowment with usufruct, either gratuitous 
or for an equivalent, is valid during life ; it is oa so after death ; and also, because men 
have occasion to make bequests of this nature as well as bequests of actual property. So likewise, 
if a person bequeath the wages of his slave, or the rent of his house, for a definite or indefinite term, 
it is valid, for the same reason. In both cases, moreover, it is necessary to consign over the house 
or the slave to the legatee, provided they do not exceed the third of the pro , in order that he 
may enjoy the wages or service of the slave, or the rent or use of the house during the term prescrib 
and afterwards restore it to the heirs” (Hedaya, Volume 4, page 527, Chapter 5, entitled “ Of 
Usufructuary Will.”’). ' 

This distinction runs all through the Muslim law of gifts—gifts of the corpus 
(mba), gifts of the usufruct (azyat) and usufructuary bequests. No doubt where 
the use of a house is given to a man for his life he may, not inaptly, be termed a 
tenant for life, and the owner of the house, waiting to enjoy it until the termination 
of the limited interest, may be said, not inaccurately, to possess a vested 
remainder. But though the same terms may be used in English and Muslim law, 
to describe much the same things, the two systems of law are based on quite 
different conceptions of ownership. English law recognises ownership of land 
limited in duration ; Muslim law admiis only ownership unlimited in duration, 
but recognises interests of limited duration in the use of property. 


There is a full discussion of the law on this subject in the judgment of Sir Wazir ` 
Hasan in the case of Amjad Khan v. Ashraf Khant. ‘That case challenged the doctrine 
accepted by Hanafi lawyers that a gift to “A” for life conferred an absolute 
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interest on “A”; a doctrine based on a saying of the Prophet (Hedaya Bk. ITI, 
P- 309). 

“ An amree or life grant is lawful to the grantee during his life and descends to his heirs 
The meaning of amree is a gift of a house (for example) during the life of the donee, 
on condition of its being returned upon his death. An amree is nothing but a gift and a condition 
and the condition is invalid; but a gift is not rendered null by involving an invalid condition.” 
Sir Wazir Hasan in his judgment examined the appropriate texts and all the 
relevant decisions of the Privy Council. He pointed out the distinction in Muslim 
Jaw between the corpus and the usufruct, between the thing itselfand the use of 
the thing. On the construction of the deed which was in question in the case 
before him, he came to the conclusion that the donor intended to confer upon 
his wife not the corpus, but a life interest only, that such life interest could take 
effect as a gift of the use of the property and not as part of the property itself, and 
that there was nothing in Muslim law which compelled him to hold that the 
intended gift of a life estate conferred an absolute interest on the donee. This 
case was taken in appeal to the Privy Council and is reported in Amjad Khan v. 
Ashiaf Khant. ‘The Board agreed with Sir Wazir Hasan on the construction of the 
deed in question that only a life-interest was intended, and held that if the wife 
took only a life-interest it came to an end on her death and the appellant who 
was her heir took nothing, and if the life interest was bad the wife took no 
interest at all and the appellant was in no better case. There is also a discus- 
sion of the basis upon which a life interest under Hanafi law can be supported 
in the grd Edition of Tyabji’s Muhammadan Law at pp. 487, ef seg: That book 
as the work of an author still living, cannot be cited as an authority ; but their 
Lordships have derived assistance from the discussion. 


Limited interests have long been recognised under Shia Law. The object of 
“ Habs ” is 


“the empowering of a person to receive the profit or usufruct, of a thing with a reservation 
of the owner’s right of Ee riyinit,..... I have bestowed on thee this mansion . . . , for thy 
life or my life or for a period ” is binding by seisin on the part of the donee. (Bail. : II, 226). 
See also Banoo Begum v. Mir Abed Ali?. Their Lordships think that there is no 
difference between the several Schools of Muslim law in their fundamental con- 
ception of property and ownership. A limited interest takes effect out of the 
usufruct under any of the Schools. Their Lordships feel no doubt that in dealing 
with a gift under Muslim law, the first duty of the Court is to construe the gift. 
If itis a gift of the corpus, then any condition which derogates from absolute 
dominion over the subject of the gift will be rejected as repugnant ; but if upon 
construction the gift is held to be one of a limited interest the gift can take effect 
out of the usufruct, leaving the ownership of the corpus unaffected except to the 
extent to which its enjoyment is potsponed for the duration of the limited interest. 


It remains to construe the wills of Nasir Ali Khan and to apply to them the 
rules of Muslim law. On the death of the first life-tenant his son and heir claimed 
that the gift to his father was of the corpus, relying on the use of the word “ owner ” 
(malik) and that all subsequent limitations were repugnant and void. This argument 
failed in all the Courts, and it was held that the will created three successive life- 
interests. As the will contained no gift of the corpus, that descended to the heirs 
of the testator subject to the interests of the life-tenants in the usufruct. On the 
death of the surviving tenant for life, two alternative constructions of the wills 
have been suggested. First, that the person to take under the power of appointment 
was to take absolutely. Secondly, that the sentence in the wills “ The line of 
successors shall continue according to this very rule ” means that the person to take 
under the power was to take for life and to possess a power of appointing a successor 
similar to that given to the survivor of the three tenants for life named in the wills, 
and that this arrangement was to continue for ever. If this be the meaning of the 
wills the power if valid would operate on the usufruct, but the question would 
EE ac essere RPS cS PE CT 


1. (1929) 57 M.L.J. 439: L.R. 56 LA. 2. (1907) ILL.R. 32 Bom. t 179. 
219: ree i Tuck. 305 (P.C.). 9 (1907) 3 172 at 179 
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arise whether under Shia Law as administered in India and in the light of public 
policy it is competent for a testator to provide in perpetuity for a succession of 
tenants for, life not born in his life-time. Their Lordships do not find it necessary 
to decide this question, because they are satisfied that the first suggested construction 
of the wills is the right one, and that the person nominated under the power was 
to take an absolute interest. The words of the sentence quoted above are vague 
and not capable, their Lordships think, of bearing the extended meaning sought 
to be attributed to them. They appear to be words of emphasis and repetition 
merely. The testator is saying that the line of succession which he has laid down, 
namely, to three successive tenants for life and then to the successor appointed 
under the power, is the line which is to continue from his death. If the successor 
is to take absolutely the power operates upon the corpus, and in their Lordships’ 
view is clearly inconsistent with principles of Muslim law. It would interfere 
with the Muslim law of succession, and would involve that the heirs took the corpus 
of the property for a term, not merely of limited, but of uncertain, duration. The 
Chief Court found some support for its view that the power of appointment was 
valid in analogies drawn from wakfs. In their Lordships’ opinion no such analogy 
exists in a case like the present which is not founded on trust. In wak/s the property 
is vested either notionally in Almighty God, or in the wakif or his heirs, and all 
beneficial interests take effect out of the usufruct. 

For the above reasons their Lordships hold that the power of appointment 
contained in the wills of Nazir Ali Khan is invalid under Muslim law. 


The next question for consideration is as to the nature and effect of the docu- 
ment of 36th June, 1934, executed by Mohammad, which both Courts in India 
held to bela will. No doubt in point of form it might be a will. But it is to be 
noticed that it purports only to exercise the power conferred by the wills of Nazir 
Ali Khan land to dispose of the property subject to the power. It contains no 
appointment of an executor, no gift of any property belonging to the testator, and 
no suggestion of revocability ; it was stamped under an article of the Stamp Act 
relating to. appointments made by any writing not being a will and it is called a 
deed at the end of the document. In all the circumstances their Lordships think 
that the document was a deed and not a will. But ifit be a will, their Lordships 
agree with the lower appellate Court that the document did not pass property 
which Mohammad took as heir of his father. It was one thing to choose the 
appellant, who was the senior male member of the senior branch of the family, 
to succeed to the leadership of the family and to the family estates, but quite 
another thing to decide that the appellant was better suited than Mohammad’s 
own children to inherit Mohammad’s own property. There is nothing to shew 
that Mohammad ever considered that question. 


This disposes of the appeal of the appellant relating to the Juliana estate 
which belongs to the heirs of Mohammad under his personal law. 


The cross-appeal of the Respondent relates to the Oudh estate. The Courts 
in India were of opinion that, apart from Muslim law, a power of appointment 
can be created under the wide power of disposition conferred by S. 11 of the Oudh 
Estates Act, 1869, which applies to all Taluqdaris, Hindu as well as Muslim. As 
against this view the respondent points out that neither the Act of 1869 nor the 
amending: Act of 1910, mentions powers of appointment, and that sections 78 and 
79 of the Succession Act, 1855, which relate to powers of appointment, are not 
included amongst the sections incorporated in the Act of 1869. Their Lordships 
do not find it necessary to decide this question because they are satisfied for the 
reasons now to be stated that if a power of appointment can be created under the 
Oudh Estates Act, the power sought to be conferred by the wills of Nasir Ali Khan 
does not fall within the Acts. The position is as follows. 


Estates in List V descend on intestacy under the law of primogeniture in 
accordance with the scheme laid down in section 22 of the Act of 1869. Under 
section 11 of the Act the holder of such an estate might, however, dispose of the 
estate, snes in his life-time or by will. 
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The estate in the hands of a person taking it by such a disposition only remained 
under the Act (so as to be capable of being dealt with or pass under the Act and, 
not under the personal law) if the transferee was a person who would have succeeded 
according to the provisions of the Act, if the transferor had died intestate. This 
was provided for by sections 14 and 15 of the Act of 186g which were (so far as 
material) as follows : 

“14. Ifany Taluqdar or Grantee or his heirs or legatee hereafter transfer or bequeath the whole 
or any portion of bis estate to another Taluqdar or Grantee or to such a younger son as is referred to 
in section thirteen, clause two, or to a person who would have succeeded according to the provisions 
of this Act to the estate or to a portion thereof if the transferor or testator had died without having 
made the transfer and intestate, the transferee or legatee and his heirs and legatees shall have the 
same rights and powers in regard to the property, to which he or they may have become entitled 
under or by virtue of such transfer or bequest, and shall hold the same subject to the same conditions 
and to the same rules of succession as the transferor or testator. 


“15. If any Taluqdar or Grantee or his heirs or legatee shall hereafter transfer or bequeath 
to any person not being a Taluqdar or Grantee the whole or any portion of his estate, and such on 
would not have succeeded according to the provisions of this Act to the estate or to a portion thereof 
if the transferor or testator had died without having made the transfer and intestate, the transfer of 
and succession to the property so transferred or bequeathed shall be regulated by the rules which 
would govern the transfer of, and succession to, such property if the transferee or legates had bought 
the same from a person not being a Taluqdar or Grantee.” 


It was held by the Judicial Commissioners of Oudh in Rai Fagatpal Singh v. 
Thakuratn Balraj Kuar’, that any person mentioned in section 22 as a possible heir 
might be said to be “a person who would have succeeded according to the pro- 
visions of the Act to the estate.” On this construction of the Act, Nasir Ali Khan 
would have had the power to dispose of the estate under section 11 of the Act. But 
it was decided by the Privy Council in Thakurain Balraj Kunwar v. Rae Fagatpal 
Singh®, that on the true construction of section 14 of the Act of 1869, the expression 


“a person who would have succeeded according to the provisions of the Act ” is equivalent to 
“the person or one of the persons to whom the estate would have descended according to the pro- 
visions of the special clause of section 22 applicable to the particular case” ; 


and does not include any pro mentioned in section 22 as a possible heir in a 
line of succession not applicable to the particular case. 


It was admitted in the Chief Court on appeal and before the Board that, as 
a result of this decision, the Oudh estate was taken out of the Oudh Estates Act, 
1869, by the will of Sir Nawazish Ali Khan. He gave the estate by will to Nasir 
Ali Khan. Nasir Ali Khan was the brother of Sir Nawazish Ali Khan and Sir 
Nawazish Ali Khan left a son surviving him. Accordingly Nasir Ali Khan was 
not the person to whom the estate would have descended 1f the testator had died 
intestate. 


The position when the amending Act was passed was that under the will of 
Nasir Ali Khan there were three successive tenants for life with a purported power 
of appointment in the survivor which was invalid under the personal law, and 
subject thereto the estate was vested in Mohammad as the heir of Nasir Ali Khan. 
Then came the amending Act which by section 7, substituted a new section for 
section 14 of the Act of 1869, the effect of which was to restore the law to the state 
in which it was supposed to have been before the decision of the Judicial Committee 
in Thakurain Balraj Kunwar v. Rae Jagaipal Singh?, by section 21. Section 7 was 
made retrospective, but with this important reservation : 

“ nothing contained in the said section shall affect suits pending at the commencement of this Act, 
or shall be deemed to vest in or confer upon any person any right or title to estate or any portion thereof, 
or any interest therein which 1s at the commencement of this Act vested in any other person, who 


would have been entitled to retain the same if this Act had not been passed and the right or title of 
such other person shall not be affected by anything contained in the said section.” 


Assuming that the effect of the retrospective operation of section 7 of the Act 
_of 1910 was to bring the Oudh estate again within the purview of the Act of 186g, 





1. (1900) 3 O. G. 190. 393 (P.C.). 
2. ER LR. gt LA. 132 : I.L.R. 26 All. 
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so that the estate would descend according to the rule of primogeniture and not 
under the personal law, it is clear that to impose upon the interest of Mohammad 
a valid power of appointment the exercise of which would deprive him of his estate 
and which might be exercised by himself or others as future events might determine, 
would vest in other persons a right and title to the estate vested in him at the 
commencement of the Act of 1910. Their Lordships, therefore, are of opinion 
that the power of appointment contained in the Oudh will of Nasir Ali Khan 
was inoperative in relation to the Oudh estate. ! 


As the power of appointment was invalid and ineffective as to both the Juliana 
estate and the Oudh estate, it is unnecessary to consider whether it could be exercised 
in favour of a person not born in the life-time of the creator of the power. 


The question then arises to what relief the respondent is entitled. With 
regard to the Juliana estate the respondent claimed the whole estate for himself, 
relying on a custom which he failed to prove. Their Lordships agree with the 
Courts in India that it would be wrong to grant to the respondent an order for 
possession on behalf of himself and his co-heirs. The suit was neither framed nor 
fought as a representative suit. ‘The Chief Court, as already noted, granted the 
respondent a decree for possession of one-fifth of the estate, a decree which their 
Lordships think would be difficult to enforce, and which ought not to be enforced, 
because, as appears from the judgment of the Chief Court, the respondent has sold 
his share'in the Juliana estate. ‘Their Lordships, however, think that the position 
can be dealt with by a declaratory order under section 42 of the Specific Relief Act. 


With regard to the Oudh estate the respondent contended before the Board 
that it passed under the Oudh Estates Act, 1869, to himself as the eldest son of his 
father under the rule of primogeniture established by the Act, It appears that 
in the appeal to the Chief Court the respondent contended that the estate passed 
under the personal law and not under the Act, the argument being directed against 
the view which had prevailed in the trial Court that under the Act, though not 
under the personal law, the power of appointment could be exercised in favour 
of a person unborn in the life-time of the testator. Before this Board the appellant 
contended that the Oudh estate did not pass under the Act, but the argument 
advanced on his behalf failed to satisfy their Lordships that this was the effect of 
sections 7 and 21. The question is of interest to the te oa only as bearing 
on the proper form of order and their Lordships do not feel called upon to express 
a considered opinion as to the construction of the Act which would affect other 
parties. Their Lordships think that as between the parties to this appeal the 
respondent has shown his right to possession of the Oudh estate and an order can 
be made accordingly to possession of that estate, but Such order will be without 
prejudice to any claim the heirs of Mohammad under the personal law other than 
the respondent may choose to make. 


Their Lordships, therefore, will humbly advise His Majesty that the appeal 
of the appellant be dismissed, that the cross-appeal of the respondent so far as it 
relates to the Oudh estate be allowed and that the decree passed by the Chief 
Court in appeal on the 12th January, 1943, be set aside and that the decree passed 
by the said Court on its Original Side dated the goth October, 1937, also be set 
aside. ‘That there be a declaration that the power of eee given by the 
two wills of Nasir Ali Khan to Mohammad as the survivor of the successors appointed 
by those wills was invalid both in respect of the Juliana estate and in respect of 
the Oudh estate ; and that the Juliana estate descended on the death of Mohammad 
to his heirs according to his personal law. That in respect of the Oudh estate 
there be an order that the appellant deliver up possession to the respondent, but 
that such order be without prejudice to any claim which the heirs of Mohammad 
under his personal law other than the respondent may choose to make to the Oudh 


estate. i 
With regard to the costs the appellant has failed in his appeal, and the res- 
pondent has succeeded substantially in his cross-appeal. Under the decree of the 
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Chief, Court parties were given proportionate costs throughout. The respondent 
as plaintiff claimed to be entitled to the whole of both estates, and according to the 
learned trial Judge the respondent wasted much time in producing a large number 
of witnesses whose evidence was not referred to in the course of the argument, 
and which has not been included in the record before their Lordships’ Board. 
It is clear that the respondent largely increased the costs of the trial by raising 
a question on which he failed. Their Lordships think that, as the case leaves 
this Board, an order for proportionate costs would be difficult to work out. On 
the whole they think a fair order as to costs will be that the appellant Sardar 
Nawazish Ali Khan pay his own costs throughout and that he pay the respondent 
Sardar Ali Raza Khan half his costs throughout. 


The claim to mesne profits raised by the respondent in his plaint was not dealt 
with by the Courts in India, since, in the view they took of the case, that matter 
did not arise. The claim willbe referred back to the trial Court for disposal 
according to law. l 


Solicitors for Appellant: Barrow, Rogers @ Nevill. 
Solicitors for Respondent: Hy. S. L. Polak & Co. 


K.S. Appeal dismissed. 
Cross-appeal allowed in part. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present — MR, Justice PANCHAPAGESA SASTRY. 


Kunda Chinna Dasappa and another .. Appellants* 
2 


Gopalakrishna Co., by managing partner Venkadari Gattu Venkata- 
subbiah .. Respondent. 


Contract Act (IX of 1872), sections 135, 139 and 141—Surety for sum that be decreed—Decree 
or certain kin of execution on furnishing securily by the amah debtors If tanks given by the 
decree-holder—Novation of liability—Surety if released. 


During the pendency of a suit in connection with the proceedings relating to an attachment 
before judgment, one S stood surety on 15th April, 1 935, for the payment of any amount for which a 
decree might be passed in the suit. The suit ended in a decree on 12th July, 1937, for the 
payment of certain sums. On the judgment-debtors applying for a stay of execution of the decree- 
it was ordered on their furnishing security of immoveable PURO which they did on 7th August, 
.1937- On 4th September, 1939, an application was filed for the adjudication of the surety § 
and he was adjudged an insolvent on ath September, 1940. During the pendency of the petition 
for adjudication, the decree-holder filed an execution petition against S and got some of his proper, 
ties attached and sold on 21st June, 1940 and part satisfaction of the decree was alsa entered up. 
-Later, the decree-holder applied for execution against the judgment-debtors and prayed that the pro- 
perties given by them as security might be sold. Eventually the decree-holder released the security 
and allowed the petition to be dismissed. He purchased by private sale from the judgment-debtors 
one item of the properties furnished as security and to that extent part satisfaction of the decree 
was entered up. In an application in the Insolvency of § by a creditor to have the proof of the 
decree-holder expunged on the ground that S, the insolvent owed no debt to him in the circum- 
stances as the conduct of the decree-holder in taking security of immoveable property from the 
judgment-deltors operated as a novation of liability and a release of S, the surety insolvent, from 
his obligation. 

: There was no time given by the decree-holder within the meaning of section 135 of 
the a ee - nor was there anything in the security bond executed by the pa aia a ba 
for the purpose of getting stay of execution of the decree which operated to release the surty S from 
‘his obligation or which amounted to a novation of liability or an extinction of the surety’s liability. 
z ‘iy which was given up came into existence after the suretyship obligation was- 
eat R See Hen Caused erat the decrée-holder did anything which was inconsistent 
with his duties to the surety within the meaning of section 139 of the Contract Act ; section 139 of the 
Contract Act must be read with section 141 and not in such a way as to abrogate it when it applies. 


*A.A.0. No. 238 of 1946. 2and April, 1948, e 
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' : Appeal against the order of the District Court of Cuddappah dated reth 
A A 1945, and made in I. A. No. 71 of 1944 in I: P. No. 28 of 1999. 


V. Ramaswami- Aiyar for Appellant. 
V. Venkataramiah for Respondent. 
The Court delivered the following 


JUDGMENT.—This is an appeal against the order of the District Judge of 
Guddappah in I. A. No. 71 of 1944 in I. P. No. 28 of 1939. The respondent herein 
filed O. S. No. 75 of 1935 in the Court of the District Munsiff of Prodattur and 
obtained a decree against the defendants therein for payment of certain sums. 
There was an attachment before judgment during the pendency of the suit, and 
in connection with those proceedings one Seshagiri Rao stood surety 

“ for the payment of any amount for which a decree might be passed either ex or upon 
contest in the suit or in the appeal or in revision against all the edane or any of them”. i 
That document is E. P. No. 1 dated 15th April, 1935. In due course the suit ended 
in a decree on 12th July, 1937. It E that the judgment-debtors filed a petition 
for stay of execution, and they were allowed to do so on their furnishing security of 
immovable properties which they did under the document Ex. P-2 dated 7th 
August, 1937- Meanwhile an application had been taken out by the decree- 
holder against the surety, but it was not pressed and was dismissed on 31st July, 
1937. On 4th September, 1939, I. P. No. 28 of 1939 was filed for adjudication 
of Seshagiri Rao as an insolvent and there was an order of adjudication on the 
27th September, 1940. During the pendency of the adjudication petition E. P. 

0. 534 of 1939 would appear to have been filed against the surety. Some of his 
properties were attached and sold on 21st June, 1940, and part satisfaction of the 
decree was entered up. Later E. P. No. 672 of 1940 was filed on gth October, 1940, 
for execution of the decree against the judgment-debtors, and the prayer was -för 
directing the sale of the properties which they had furnished as security under 
Ex. P-2. During the course of these proceedings, for some reason or other, the 
decree-holder released the security and allowed the petition to be dismissed, It 
appears also that one item of the properties furnished as security was purchased 
by the decree-holder by private sale from the judgment-debtors, and to the extent 
of the consideration part satisfaction of the decree was entered up. 


The application before the District Judge out of which this appeal arises, was 
filed by the 21st creditor*in the insolvency to have the proof of the respondent, 
who was creditor, No. 22, expunged on the ground that the insolvent owed no 
debt to him;in the circumstances set out earlier. The contention was that the 
22nd creditor, who was the decree-holder in O. S. No. 75 of 1935 must be deemed 
to have released the obligation of the surety as he consented to take the security 
of immoveable property given’ by the judgment-debtors under Ex. P-2, and that 
this transaction amounted to a novation of liability and operated to release the 
surety from his obligations. The second contention was that in any case, the giving 
up of the said security by the decree-holder was an act which under section 1 39 
of the Contract Act put an end to the obligation of the surety. The District Judge 
rejected both the contentions and dismissed the application. 


The appeal was originally filed by the petitioner in the lower Court, namely; 
creditor No. 21, but it appears that his own debt was later on expunged as non- 
existent, and he ceased to be a creditor of the insolvent ; but another creditor 
who has now been impleaded as the second appellant is proceeding with the present 
appeal. It is stated on behalf of the respondent that this second appellant is no 
other than the son-in-law of the insolvent and has really no locus standi to continue 
this appeal. It is unnecessary to deal with this question, because, firstly, the facts 
have not been investigated, and secondly, in view of my decision on the other 
points, this point becomes unnecessary. 


Mr. V. Ramaswami Aiyar for the appellant contends that the taking’ of the 
security by the decree-holder when the judgment-debtors furnished the same in 
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obedience to the order of Court making it a condition for their obtaining the stay 
of execution which they prayed for, amounts to the giving of time without the 
consent of the surety which would therefore operate to release the surety from 
his obligation. There is nothing on record to support the contention that the 
decree-holder voluntarily accepted this security or agreed to give time to the 
Jdgment-debtors. The order was passed by the Court as a condition precedent 
to the granting of the stay which the judgment-debtors prayed for. This might 
well have been despite the opposition of the decree-holder. Moreover, there 
18 no time given by the decree-holder within the meaning of section 135 of the 
Contract Act; nor is there anything in the terms of the security bond, Ex. P-2, 
which operates to release the surety from his obligation or which amounts to a 
novation of liability or an extinction of the surety’s liability. The first contention 
therefore was rightly repelled by the District Judge. ` 


The second point taken by Mr. V. Ramaswami Aiyar was that by reason of the 
conduct of the decree-holder in giving up the security in the course of his execution 
proceedings in E. P. No. 672 of 1940, he had done something which was inconsistent 
with the rights of the surety, and the eventual remedy of the surety himself was 
thereby impaired, and in consequence that attracted the provisions of section 139 
of the Contract Act and the surety was discharged. In this particular case the 
security that was taken and released was not in existence at the time when the 
suretyship obligation was created, and therefore section 141 of the Contract 
Act does not apply. Illustration (c) specially shows that the giving up of 
such security taken at a time later than the creation of the surety’s obligation does 
not operate to release the surety, in this respect the Indian law being different 
from the English law. Section 139 must be read along with section 141 and not 
in such a way as to abrogate section 141 when it applies. As, in the present case, 
the security which was given up came into existence later it could not be postulated 
that the decree-holder did anything which was’ inconsistent with his duties to the 
surety within the meaning of section 139. There are therefore no merits in the 
second contention either. — = 


It is unnecessary to deal with the question whether the earlier order allowing 
attachment and sale of the surety’s property operates as res judicata or not ; nor 
with the other contentions which the respondent wants to urge. 


The appeal is therefore dismissed with costs. 
VS. i Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horw. 
Suddapalli Ramaiya and others i .. Appellants* 


0. 
Yelavarthi Suryanarayana .. Respondent. 


Indian Limitation Act (IX of 1908), section 15 and Articles 109 and 120—Suit for mesne profits—Exe- 
cution proceedings to take delivery of propery restrained—Section 15 of the Limitation Act, if applies— 
Acknowledgment of liabiluy for mesne profits—Period for which mesne profits could be decreed. 

The plaintiff purchased certain pro in execution of a mortgage decree on 22nd November, 
1937, aad the sale was confirmed in his favour on 18th February, 1938. Some of the defendants 
then filed a suit impugning the spine and both the trial Court and the appellate Court (High 
Court) dismissed the same. Pendi e disposal of the appeal the defendants obtained an order 
of injunction restraining the plaintiff from interfering with their possession on 7th November, 1938, 
and the order was confirmed on 6th March, 1939. After the appeal was dismissed, the plaintiff 
obtained delivery of the property on 12th November, 1941, and sought during the course of execu- 
tion to obtain mesne profits by way of restitution, and during these proceedings, on 8th December, 


` 
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1942, some of the defendants filed a counter in which inter alia they admitted that if at all, they 
were liable only from and after 6th March, 1939. The plaintiff's application for mesne profits 
was dismissed, whereupon he filed the present suit for the same from 22nd November, 1997, the 
date of his purchase to 12th November, 1941. The trial Court gave a decree for mesne profits only 
for three years prior to the date of the suit, but the appellate Court admitting the counter as addi- 
tional evidence and treating the contents therein as an acknowledgment gave a decree from 7th 
November, 1938 the date of the order of injunction pašsed by the High Court. 


Held, on appeal 
(1) That section 15 of the Limitation Act did not, in so many words, apply to the facts of the 


case, for the institution of the present suit was not stayed by the injunction order and that the institu- 
tion of a suit can never be said to be futile if it would thereby prevent the running of limitation. + 


nr It cannot be said that the defendant’s possession was not wrongful and it could become 
rightful possession by the filing of the suit. 


(iii) But even treating the counter as an acknowledgment, it was made on 8th December, 
1942, and can therefore only be ded as an acknowledgment of mesne profits that had not 
become time-barred p that date and the acknowledgment would entitle the plaintiff to mesne 


profits only from 8th mber, 1939 ; and as it was not signed by all the defendants it would bind 
only those who signed it. 


kee against the decree of the Court of the Subordinate Judge of Tenali, 
in A. S. No. 52 of 1945, preferred against the decree of the Court of the District 
Munsiff of Tenali in O. S. No. 325 of 1943. 


M. S. Ramachandra Rao for Appellants. 
l 

N. V. B. Sankara Rao for Respondent. 

The Court delivered the following 


JUDGMENT.— The sixth defendant, who is the mother of defendants 4 and 5, 
mortgaged the suit property ; and upon that mortgage a suit was brought and the 
property sold in Court auction and purchased by the decree-holder, who is the 
plaintiff, on 22nd November, 1937. A suit was thereupon filed by defendants 1 to 4 
impugning the mortgage and asserting that the sixth defendant had no authority 
to mortgage the property. Their suit was dismissed in the trial Court ; but they 
carried the matter in appeal to the High Court and obtained an injunction order 
on 7th November, 1938, restraining the plaintiff from interfering with their 
possession. That injunction continued in force during the pendency of the appeal, 
which was ultimately dismissed. The plaintiff took delivery of the property on 
12th November, 1941. He then attempted during the course of the execution 
to obtain mesne profits by way of restitution ; but his application was dismissed, 
it being held! that his remedy lay only by way of a separate suit. The plaintiff 
thereupon filed the present suit for mesne profits from 22nd November, 1937, 
-the date when he purchased the property, to 12th November, 1941. The trial 
Court held that the plaintiff was entitled to mesne profits only for a period of thrée 
years prior to suit, and therefore gave him a decree for the period from 1st December, 
1940, (three years prior to the date of the filing of the suit) to r2th November, 1941, 
the date of delivery. Both parties preferred appeals. Many points of law were 
raised ; and the plaintiff gave many reasons why he should have been given mesne 
profits for a longer period. He aad that Article 120 of the Limitation Aċt 
applied and not Article 109. He pleaded that time could also be enlarged under 
sections 14 and 15 of the Limitation Act, and finally asked the Court to admit as 
additional evidence the counter filed by defendants 1 to 4in the execution proceed- 
ings. The Court admitted this additional evidence and allowed an amendment 
of the plaint, and while rejecting arguments with regard to the applicability of 
section 14 and Article 120 of the Limitation Act to the facts of the case, held that the 
plaintiff was entitled to invoke section 15 of the Limitation Act and that the counter 
marked as Ex. P-12 amounted to an acknowledgment ; and so gave the plaintiff 
a decree for the period from 7th November, 1938, the date of the order of injunction 
passed by this Court, up to the date of delivery. | 


It is argued in this Court that the lower appellate Court was wrong in ap lying 
section 15 of the Limitation Act and in permitting Ex. P-r2, to be marked, and 
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that even if Ex. P-12 was properly ‘marked, the recitals therein did not amount to 
an acknowledgment. 


.. It is clear that section 15 of the Limitation Act does not in so many words 
apply to the facts of the case ; for the institution of the present suit was certainly 
not stayed by the injunction order in question. That order was merely made to 
avoid any inconvenience that might arise by permitting the execution of the decree 
to proceed while the appeal in this Court was still pending. The lower Court 


relied on an observation of Sadasiva Aiyar, J., in Muthukorakkat Chetty v. Madar 
Ammal1, which was approved in D. Narain Roy v. Jogesh Chandra De*, in these words : 


“ Whenever proceedings are being conducted between the parties bona fide in order to have their 
mutual rights anit obligations in respect of a matter finally settled, the cause of action for an appli- 
cation or for a suit the relief claimable wherein follows naturally on the result of such proceedings, 
should be held to arise only on the date when those proceedings finally settle such rights and liabilities.” 


In Muthukorakkat Chetty v. Madar Ammal', this question did not directly arise. ‘The 
point that had to be considered was one of limitation in a proceeding to set aside 
a sale on the ground of fraud, instituted after the confirmation of the sale had been 
ordered. The majority of the learned Judges were of opinion that although an 
order for confirmation of the sale was passed ; yet on account of the pendency 
‘of the proceedings to set aside the sale, the confirmation did not really take place 
until those proceedings had terminated. Sadasiva Aiyar, J., was however oj 
opinion that the order of confirmation was in a state of suspension pending the 
other proceedings. In other words, he was of opinion that on some equitable 
grounds not strictly covered by section 15 of the Limitation Act, the period during 
which a bona fide litigation was pending could be excluded. Dealing with the 
argument that a suit could, nevertheless, have been filed, he said that the filing 
of such a suit was futile and unnecessary. The argument that a suit was futile 
and unnecessary was considered by another Full Bench of this Court in Sundaramma 
v. Abdul Khadar in which the dictum of Sadasiva Aiyar, J., did not meet with 
approval. Jackson, J., with whom Sundaram Chetti, J., concurred, said : 


“ Tf the application is one which must be made in order to save the ba: of limitation it is neither 
futile nor unnecessary.” 


This criticism of Sadasiva Aiyar, J.’s dictum received the approval of ‘the 
Privy Council in Narayan Jivan Gouda Patil v. Puttabi*. Their Lordships were 
considering a matter arising out of a suit for injunction. During the pendency 
of the suit, an order of temporary injunction was passed. The defendant set up a 
case of adoption which was not accepted by any of the Courts in India ; but their 
Lordships of the Privy Council held that the defendant had proved his case. The 
defendant thereupon attempted to obtain possession under section 144, Civil Pro- 
cedure Code and was met with the plea that his claim was barred by limitation. 
Theé-mattér came before their Lordships again in appeal arising out of the section 144 
proéeedizigs ; and ititwas-held by them that the-lowefrCourts had rightly found 
that the suit was barred by limitation. They further held that the period of limi- 
tation could not be enlarged by section 15 of the Limitation Act. The last but 
one paragraph in the judgment of their Lordships ends with this passage : 

j “ Their Lordships are unable to appreciate this point,’ for the institution of a suit can never be 
said to be futile, if it would thereby prevent the running of limitation.” Ya LOA 

On the question of the Article of the Limitation Act to be applied, the learned 
counsel for the plaintiff contends that the possession of the defendants was not 
unlawful ; because their possession was one which was permitted by the Court. 
Whatever decision'may ultimately have been reached by the Court, it is argued, 
as long as the suit was pending and there was an uncertainty who was in rightful 
possession, it could not be said that any of the parties was in wrongful possession. ` 


ad 





: | ] 
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It ig difficult to appreciate this argument. If, for example, a person trespassed 
on another’s property and the person dispossessed filed a suit for'ejectment, os 
rightly that the defendant was in wrongful possession because he had trespasse 
on the property, could it be said that by the filing of the suit the wrongful possession 
of the defendant was converted into rightful possession? I find in none of the 
authorities cited before. me any support for such an argument. The learned 
advocate for the plaintiff however relies on certain remarks of Pandrang Row, J., 
in Sundararaja Ayyar v. Raghava Reddi” to this effect : E 
“ As regards the next point, it is urged by the advocate for the first defendant-respondent that 
Article 109 governs the present suit on the ground that his possession after the date of the preliminary 
decree continued to be or was wrongful. I am unable to accept this contention, for there can be no 
doubt that up to the decree and even during the appeal, his case was that possession was lawful, being 
based on a valid title acquired by him from the father of the plaintiff. Such possession cannot be 
said to be wrongful. After the decrees of the Courts by which it was held that he was entitled only, 
to one-fourth of the property, his possession could not necessarily be deemed to be wrongful, ‘for. as a 
co-owner he could be lawfully in possession of the property on behalf of himself and other co-owners.’» 
In reading this passage we must bear in mind the facts of that particular case, 
in which the person who had been in possession of the whole was entitled to possession 
of the whole as a joint owner ; and his possession therefore could not be wrongful, 
I am not prepared to read this passage of the learned Judge as meaning -that 
because a suit was pending and the Court could not know whose ion was 
rightful, any possession by any party during the pendency of the suit was 
rightful. In Sitaramaswam: v. Mahalakshmamma*, Wadsworth, J., held that the 
agreement between the parties made the party in possession a receiver, and that 
therefore his possession was on behalf of the rightful owner and could not in itself 
be wrongful. Clearly that case has no application to the facts of the present case. 


The only other question for consideration is whether Exhibit P-12 was rightly 
admitted in evidence by the appellate Court ; and if so, whether any part of it 
amounts to an acknowledgment of liability for mesne profits. On the. first point, 
it is argued that this document could not have been admitted under any of the 
clauses of Order 41, rule 27. The plaintiff did not, it is said, give any good reason 
for not having filed the application in the trial Court and the appellate Judge 
did not state that it was required by him in order to fill some lacuna in the evidence. 
Further, the learned appellate Judge gave no reasons, as he was bound to do under 
rule 27 (2), for admitting the document. The questions of admitting this document 
and of permitting the amendment of.the plaint were raised at the same time ; but 
the discussion of the lower appellate Court related only to’ the question whether 
the plaintiff should be allowed to amend his plaint so as to base, his claim on the 
acknowledgment as well as on the other cause of action. None of the parties had 
very much to say on the question of the admissibility of the document. It is true 
that the defendants filed a counter in which they stated that the document should 
not be admitted ; but there the matter seems to have ended, It was the leagned 
Judge’s pre-odcupation with the question whether the plaintiff should hẹ allowed 
to amend his plaint and the absence of arguments on the other question that were 
responsible for the omission to give any reasons for the admission of the additional 
evidence. As to the desirability of admitting this evidence, all the documents 
relating to the earlier suit, the injunction order passed, and the fruitless execution 
proceedings should have been put before the Court in this suit, which arose directly 
out, of the execution proceedings ; and it may be said therefore that the failure 
to file this particular counter was an oversight which the appellate Court could 
rectify at the appellate stage. I am not therefore prepared to say that this document 
was wrongly admitted. D 


As the defendants were ultimately found to be in wrongful possession and they 
had been allowed to remain in possession by the Court pending the appeal and 
had furnished security for mesne profits, they could.hardly deny.in their caunter 
any liability for mesne profits ; a they did not do so. They said that the question 
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of mesneé-profits was- not one to be considered in execution, but that a fresh suit 


should:be filed. They went on to say in paragraph (4), with which we are imme- 
diately concerned : 


_,  “ These respondents will not be liable for the profits from 22nd November, 1937, (the date o, 
purchase) as the sale was confirmed only on 18th February, 1938, and no steps for delivery of the 
property were taken by the petitioner at any time. In any event, they will be liable from 6th 
March, 1939 (the date on which the High Court confirmed the order of injunction) when the 


order directing these respondents to furnish security was made by the High Court in C.M.P. No. 
4708 of 1938.” 


I agree with the lower appellate Court that this is a clear admission of liability 
from 6th March; 1939. à 


There are two circumstances which prevent full effect being given to this 
acknowledgment. One is that this acknowledgment was made on 8th December, 
1942 ; and can therefore only be regarded as an acknowledgment of mesne profits 
that had not become time-barred by that date. So this acknowledgment would 
entitle the plaintiff to mesne profits only from 8th December, 1939. Another 
point to be noticed is that this counter was signed by defendants 1 to 4 and not 
by the fifth defendant, and would therefore not bind him. It is argued that since 
the whole family was then joint, the acknowledgment by defendants 1 to 4 would 
bind the fifth defendant also. That clearly cannot be so, since defendants 1 to 4 
did not sign on behalf of the family, but on behalf of their individual selves. If 
the counter had been filed by the manager of the family as manager, it would 
perhaps have bound all the members of the family. Such was not the case. This 
acknowledgment therefore entitles the plaintiff to a decree for mesne profits against 
defendants 1 to 4 from 8th December, i939 to 12th November, 1941, the date of 
delivery, and against the fifth defendant from 1st December, 1940 to 12th 
November, 1941, as directed in the.decree of the District Munsiff. 


, The decree of the lower appellate Court will be modified as above. All parties 
will bear their own costs in all the three Courts. ; 


V.P.S. Decree modified. 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Allahabad). 


PRESENT :—Lorp SIMONDS, LORD MORTON OF HENRYTON AND SIR MADHAVAN 
Narr. 


Mohammad Khalil Khan and others N Appellants* 
i v 


Mahbub Ali Mian and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 2, 1ule 2—Scope and object of—Applicabilityp—Correct test— 
Cause of action—Meaning—What are different and identical causes of action. : 


--Order 2, rule 2, Civil Procedure Code, enacts that if a plaintiff fails to sue for the whole of the 
claim which he is entitled to make in respect of a cause of action in the first suit, then he is precluded 
from suing in a second suit in respect of the portion so omitted. ‘The object of the rule is clearly 


to avoid splitting up of claims and to prevent multiplicity of suits. 

The correct test in cases falling under Order 2, rule 2 is whether the claim in the new suit is in 
fact founded upon a cause of action distinct from that which was the foundation for the former suit. 
The cause of action means every fact which will be necessary for the plaintiff to prove if traversed 
in order to support his right to the judgment. It has no relation whatever to the defence that may be 
set up by the defendants nor does it depend upon the character of the relief prayed for by. the 
plaintiff. It refers entirely to the grounds set out in the plaint as the cause of action, or in other 
Words to the media upon which the plaintiff asks the Court to arrive at a conclusion in his favour. 
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If the evidence to support the two claims is different; then the causes of action are also different. 


F The causes of action in the two suits may be considered to be the same if in substance they are 
identical. 


Their Lordships’ Judgment was delivered by 


SIR -MADHAVAN NAIR.—This is a consolidated appeal resulting from the 
consolidation of two appeals, Appeal No. 5 of 1942 a Appeal No. 6 of 1942, 
from two decrees of the High Court of Judicature at Allahabad dated 28th Octab er, 
1941, which affirmed two decrees, one of the Court of the Special Judge first « 

Shahjahanpur, and one of the Court of the Civil Judge, Shahjahanpur, both dated 


14th January, 1939. 


Appeal No. 6 of 1942 arises out of a suit (Suit No. 2 of 1938) instituted by 
Appellant No. 1 and one Fida Ali Khan, on whose death Appellants Nos. 2 to 5 
were brought in as his representatives for the recovery of certain property in the 
Shahjahanpur District. ‘The respondents Nos. 1 to 4 hereinafter called the Mahbub 
brothers, and their respective wives Nos. 5 to 8, to whom they had purported to 
transfer parts of the said property, were the Defendants in the said suit. The suit 


. was dismissed by the Civil Judge, Shahjahanpur and the dismissal was confirmed 


by the High'Court on appeal. ’ 

Appeal No. 5 of 1942 arises out of an application dated 27th July, 1936, by 
three of the Respondents in the above ap under section 4 of the United Provinces 
Encumbered Estates Act, 1934 (United Provinces Act XXV of 1934). In their 
statement under section 8 of the Act, they claimed as their own the property claimed 
by the Appellants in Appeal No. 6. Appellant No. 1 and Fida Ali Khan filed 
objections under section 11 of the Act claiming the property as their own. Whilst 
these proceedings under the Act were pending they filed Suit No. 2 of 1938 above 
referred to. As that suit was dismissed the Special Judge held in the proceedings 
under the Encumbered Estates Act that they were not proprietors of the property 
claimed by them in the said proceedings. An appeal by the Appellants to the 
High Court in these proceedings was dismissed on 28th October, 1941, on the 
ground that their appeal against the decree in Suit No. 2 of 1938 had been dismissed, 


The decision of the Board in Appeal No. 5 of 1942 will depend on its ee 
in Appeal No. 6 of 1942, which is the main appeal before the Board. 


The only question for decision in the main appeal is whether the Suit No. 2 
of 1938, instituted by Appellant No. 1 and Fida Ali Khan, since deceased, is barred 
by Order 2, rule 2, of the Code of Civil Procedure, 1908. Both Courts in India 
held that it was barred. If the question is decided in favour of the Appellants, 
the other issues left undecided by the High Court will have to be decided. 


Order 2, r. 2, is as follows :— 


(1) Every suit shall include the whole of the claim which the plaintiff is entitled to make i in 
respect of the cause of action ; but a plaintiff may relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court. 


(2) Where a plaintiff omits to sue in respect of, or intentionally relinquishes, any portion of 
his claim he shall not afterwards sue in respect of the portion so omitted or relinquished. 


(3) A person entitled to more than one relief in respect of the same cause of action may sue 
for all or any of such reliefs ; but if he omits, except with the leaye of the Court, to sue for all such 
reliefs, he shall not afterwards sue for any relief so omitted. 


Explanation.—For the purposes of this rule an obligation and a collateral security for its 
performance and successive claims arising under the same obligation shall be deemed respectively 
to constitute but oe cause of action. 


Illustration. 


A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole‘ of the years 1905; , 
“1906 and 1907 is due and unpaid. A sues B in 1908 only for rent a for 1906. Á- shall not after- 
ee sue B. or the rent for 1905 or 1907. 


43 
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The following pedigree will serve to elucidate the relationship of the parties :— 
FAZAL ALI KHAN 


Dae | 3 
Gauhar ki Khan Muzaffar Ali Kban Amir Ali Khan 
, | | , 
Muhammad l | 
Guas Khan . Amjad Ali Khan 
Muhammad Fida Ali Khan, died in 1940. His heirs have been 
Khalil Khan (Plaintiff No. 2) substituted as Appellants 2 to 5 
(Plaintiff No. 1) E 
Musammat Rani Barkatunnissa=Raja Shamsher Bahadur died 
Latiff-un-Nisa (Sister of Rani B) (only surviving widow = 18—4—88 
of Raja Shamsher Bahadur Aulia Begam 


died issueless 13—4—1927). í (died 1897). 
Defendants 1 to 4 (“ the Mahbub brothers”) l ; 
(their wives are defendants 5 to 8) 


(Plaintiffs 2 to 5 in 
O. Suit No. 5 of f 
1928 R Begam Jani 
ee eee 


Defendants 4 to 7 
in O. Suit No. 8 Abdul Hadi Khan | | 


of 1928). Abadi Begam Sarwari Begam 
a (a Defendant in 
Abdul Latiff Khan Oudh Suits Nos. 5 
(a Plaintiff in and 8 of 1928). Mushtaq Ahmad 
Oudh Suit No. 5 (a Defendant in 
of 1928). Oudh Suits Nos. 5 


and'8 of 1928). 


Rani Barkatunnissa in the above pedigree, a Mohammedan lady of the Sunni 
sect, died on 13th April, 1927, leaving the land concerned in the appeal situate 
in the District of Shahjahanpur in the Province of Agra, and also land and property 
in the Districts of Sitapur and Hardoi in the Province of Oudh. She had obtained 
lands and property under the will of her late husband Raja Shamsher Bahadur 
dated 26th March, 1888. Rani Barkatunnissa was the third wife of her husband. 
His first wife was Aulia Begam ; his second wife died shortly after marriage and is 
not mentioned in the pedigree. 

After the death of Rani Barkatunnissa various relations began to assert claims 
to her property. The Chief claimants were :— _ ; 

(7), Mohammad Khalil Khan (Appellant No. 1 in Appeal No. 6) and Fida 
Ali a —Plaintifis in Suit No. 2—her cousing on her father’s side,, Of these, 
Fida Ali Khan died'in 1940, and as already mentioned is now represented by his 
heirs Appellants Nos. 2 to 5. _ ; i 

(2) Respondents Nos. 1 to 4 in Appeal No. 6 of 1942 (Mahbub brothers) 

er sister’s sons. ; 

(3) Musammat Abadi Begam, Mushtaq Ahmad and Abdul Latif, descendants 
of Raja Shamsher Bahadur and his first wife. ` . ; Ma 

Following the death of Rani Barkatunnissa, mutation proceedings began in ithe 
Revenue Courts in respect of the Shahjahanpur and Oudh properties respectively ; 
and two suits also, namely, Suit No. 5 of 1928 and Suit No. 8 of 1928, were insti- 
tuted in respect of the Oudh property in the Chief Court of Qydh. 
~- On ı2th May, 1928, the Assistant Collector of Shahjabanpur, 
ordered mutation of names in respect of the Shajahanpur property to be 
effected in-favour of the applicants - Mohammad -Khalil and Fida Ali Khan 
on the ground that Rani Barkatunnissa was a Sunpi:-and under the Sunni 
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law the nephews would exclude the sister’s sons, the Mahbub brothers who ‘were 
the objectors.. This order was reversed in appeal by the Collector of Shahjahanpur 
on 20th June, 1928, on the ground that the decision in the Revenue Courts should 
be based on possession, and not on title which should be established in the Civil 
Court. Accordingly, mutation of names was ordered to be effected in the names 
of the Mahbub brothers. A second appeal by the applicants from the Collector’s 
order was dismissed by the Commissionér on 29th Gene 1928. 


In respect of the Oudh property, after proceedings in the Revenue and Criminal 
Courts, Abadi Begam succeeded in getting mutation effected in her name by 28th 


March, 1928, and the whole of that property which had been under attachment 
was released to-her. ee : 


On 12th May, 1928, Abdul Latif and the Mahbub brothers instituted Suit No. 
5 of 1928, for possession of the Oudh property in the Chief Court of Oudh. The 
Defendants to that suit were Abadi Begam ; Mushtaq Ahmad ; Mohammad Khalil 
Khan and Fida Ali Khan (Plaintiffs in Suit No. 2 of 1938) and another. Shortly 
stated Abdul Latif claimed as'heir of Raja Shamsher Bahadur under the “ Sanad ” 
and Act I of 1869 ; Mahbub brothers claimed as heirs of Rani Barkatunnissa under 
the Shia law. Abadi Begam and Mustaq Ahmad denied the claim of Abdul 
Latif and asserted that Abadi Begam was the heir under Act I of 1869. Mohammad 
Khalil Khan and Fida Ali Khan, amongst various grounds, stated that Rani Barkat- 
unnissa was a Sunni, and they were her heirs under the Muhammadan Law. 


On 14th September, 1928, Mohammad Khalil Khan and Fida Ali Khan 
and another filed a suit of their own, viz., Suit No. 8 of 1928 in respect of the Oudh 
roperty. Their case in that suit was the same as their defence in Suit No. 5. The 
efendants to this suit were Abadi Begam (Defendant No. 1), Mustaq Ahmad 
(Defendant No. 2), Abdul Latif (Defendant No. 3) and Mahbub brothers (De- 
fendants Nos. 4 to 7) and one Ghulam Jelani. 


Two facts may be noticed about Suit No. 8 :—(1) It was instituted by Moham- 
mad Khalil Khan and Fida Ali Khan after their claim for mutation in respect of 
the Shahjahanpur property had been set aside in appeal by the Collector of Shah- 
jahanpur, but before the decision of the Collector was confirmed on 29th October, 
1928, by the Commissioner of the Rohilkand Division. (2) They confined their 
claim to the Oudh property and did not:include in their claim the Shahjahanpur 
property, although that property also had belonged to Rani Barkatunnissa, and the 


Collector of Shahjahanpur had already decided against their claim on 2oth June, 
1928. 


Suit No. 5 and Suit No. 8 were tried together by Nanavutty, J. The learned 
Judge on 15th April, 1929, delivered one judgment dismissing the claims of the 
Plaintiffs in Suit No. 5 and decreeing the claim of Mohammad Khalil Khan and 
Fida Ali Khan, holding that Rani Barkatunnissa, was a Sunni and that they were 
her heirs under thé’ Muhammadan Sunni Law. The decition Was céhfirnied 
by the Privy Council'on 28th June, 1934, in Abdul Latif v. Abidi Begam}. `- 


On 18th February, 1929, after all the evidence in the connected suits had been 
recorded and after Counsel for the plaintiffs in Suit No. 5, who were defendants 
Nos. 3 to 7 in Suit No. 8, had ahd his arguments in both cases, and whilst Coun- 
sel for the plaintiffs in Suit No. 8, who were defendants Nos. 4, 5 and g in Suit No. 5, 
was in the midst of his arguments, the plaintiffs in Suit No. 8 made what the learned 
Judge called a “belated application ” under Order 16, Rule 7, of the Civil Pro- 
cédure Code to amend the plaint by including in it their claim to the entire immove- 
able property in the District of Shahjahanpur left by Rani Barkatunnissa. The 
rule empowers the Court to allow either party to alter or amend his pleadings. 
The petitioners asked that if {he application for amendment were to be disallowed, 

ermission be given to them tv file a separate suit. The learned Judge rejected 
Both requests by order dated 21st February, 1929. 
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. On 29th January, 1938, Mohammad Khalil Khan‘and Fida Ali Khan filed the 
present suit, Suit No. 2 of 1938, claiming possession of the property in Shahjahanpur 
against the Mahbub brothers and their wives to whom they had purported to transfer 
the property. It will be remembered that Mahbub brothers were Defendants Nos. 
4 to 7 in Suit No. 8 of 1928 which had been instituted by the same plaintiffs Moham- 
mad Khalil Khan and Fida Ali Khan, in respect of the Oudh property. 


In paragraph 1 the Plaintiffs stated as ‘follows :— 

“ (1) Rani Barkatunnisa Begam deceased dar, who belonged to the Sunni faith, was the 
owner in possession of the property in district Sh jahanpur, specified as given below in addition 
to taluga Saadatnagar in district Sitapur and taluga Deoria in district Hardoi. She died on the 13th 
of April, 1927, leaving behind her nephews, the plaintiffs as her heirs, under the Muhammadan Law. 
They became the owners of the property, i.¢., the estate of Rani Barkatunnisa Begam, deceased 
aforesaid, specified as given below, acco ing to the Hanifi School of Muhammadan Law. Defend- 
ants Nos. 1 to 4, who are the sons of the sister of Rani Barkatunnisa Begam, deceased, are not her 
heirs according to the Muhammadan Law; nor did any right of ownership devolve on them in 
respect of the property left by her (i., Rani Barkatunnisa Begam deceased). 

Paragraphs 2 to 8 narrate the history of the mutation proceedings in respect of 
Shahjahanpur and Oudh properties, and also of Suit Nos. 5 to 8. 


Paragraph 8 of the plaint sets out the reasons for not including the Shahjahanpur 
property in Suit No. 8, with a view no doubt to meet objections from the Mahbub 
brothers. Attention may be drawn to clauses (c), (d), (e), (f) of this paragraph 
as they contain most of the arguments advanced before the Board on behalf of the 
Appellants. 

“ (0) Abadi Begam and Mirza Mushtaq Ahmad were in exclusive possession of the property in 
the districts of Sitapur and Hardoi. They were the principal defendants and reliefs for possession 
were actually sought against them in Suits Nos. 5 of 1928 and 8 of 1928. As the es were different 
and different reliefs were sought against them, the property in district Shahjahanpur could not be 
included in Suit No. 8 of 1928, according to law. | 

(d) Separate causes of action accrued in respect of the prope in districts Sitapur and Hardoi 
on the 28th of March, 1928, and separate causes of action accrued in respect of the property in district 
Scere ur on the 29th of October, 1928. As the parties were also different, both the properties 
could not be included in one suit, otherwise, the suit would have become bad for ‘ multifariousness. 

_(¢) At the time of the institution of Suit No. 8 of 1928, the second appeal, preferred by the 
plaintiffs against the Collector’s order dated the zoth of June, 1928, was pending in the Com- 
missioner’s Court and had not been decided. It was struck off after the institution of Suit No. 8 of 
ra The cause of action for this suit accrued subsequently when the defendants took possession 
of the property in question. 

(f) The right to sue in respect of the property in districts Sitapur and Hardoi was based on 
other facts while the right to sue in respect of the property in question situate in district Shahjahanpur 
is based on different facts,” 

Paragraph 12 stated the cause of action for the suit as follows :— 

12. “ The cause of action for this suit accrued on the 2gth of October, 1928, when the appeal 
was struck off by the Commissioner’s Court, and on or about the 1st of January, 1938, when the 
defendants finally refused (to do the needful), at Shajahanpur within the local limits of the juris- 
diction of this Court. The suit is cognizable by this Court.” 

Paragraph 13 stated the reliefs claimed by the plaintiffs. Relief (a) ran as 
follows :— 

“on declaration of the proprietary title of the plaintiffs to the property specified as given below, 
and dispossession and removal of interference on the part of the defendants, the plaintiffs may be 
awarded proprietary possession over the same.” 

The other reliefs (b) and (c) related to mesne profits and costs. 


Before proceeding further, it may be mentioned that the facts stated in paragraph 
1 of the present plaint, i.e., plaint in Suit No. 2, which explain how the plaintiffs 
became entitled to the property in suit, had been mentioned by them succinctly 
in paragraphs 13 and 17 of the plaint in their earlier Suit No. 8. Paragraph 22 
of the plaint in that suit stated the reasons why the Mahbub brothers had been 
added as parties to that suit. It stated : 

“22. That the defendant No. 2 has been impleaded as he was also a claimant in the mutation 
Court and defendants 3 to 7 are the plaintiffs in iginal Suit No. 5 of 1928 claiming the property 
in suit and hence have been parties to this suit also.” _ -. . 

-- Defendant No.3 was Abdul Latif, and Defendants Nos. 40 7 were Mahbub 
brothers.— a aD. ee & % a3 ; $ i 


am Mi ama 
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Paragraph 23 stated the dates when the cause of action for the suit arose as 
follows :— | < 

“23. That, the cause of action for the present suit arose within the jurisdiction of this Honour- 
able Court on 13th April, 1927, the date of Rani Barkatunnisa’s death and on 28th March, 1928, 
the date of the order of the Commissioner, Lucknow Division, in the mutation case.” 

It may be observed that one of the dates mentioned in the above state- 
ment is 13th April, 1927, when Rani Barkatunnissa died. 


Amongst the reliefs claimed in paragraph 25 of the plaint in Suit No. 8 were 
included reliefs against the Mahbub brothers also. Clauses (a), (d) and (e) of the 
paragraph ran as follows :— | 

“ (a) It be declared that the plaintiffs Nos. 1 to 3 are the owners of the property detailed in 
Schedules “ A ito “D” attached to the plaint. (This relief was obviously claimed against all 
the defendants including Mahbub brothers). 

[ 

(d) A decree for the recovery of the moveables detailed in Schedule “ C” attached to the 

plaint be passed against the defendants Nos. 1, 2 and 4 to 7 (defendants 4 to 7 are Mahbub brothers). 


(0) A decree for the recovery of cash and corn detailed in Schedule “D” attached to the 
plaint be passed against defendants Nos. 1, 2 and 4 to 7 in favour of plaintiffs Nos. 1 and 2 (defendants 
4 to 7 are Mahbuh brothers).” 


A comparison of the reliefs claimed in Suits Nos. 8 and 2 shows that reliefs 
in the form of declaration and possession were claimed against Mahbub brothers 
in both suits.’ 

It will be observed that the plaintiffs in the two suits claimed the properties, 
the Oudh property in Suit No. 8, and the Shahjahanpur Pee in the resent 
suit as heirs to Rani Barkatunnissa, who belonged to the Sunni sect, and died on 
13th April, 1927, though they described the cause of action, the nature of which 
their Lordships have to decide, as having arisen on different dates, viz., on 29th 
October, 1928, and 1st January, 1938, in Suit No. 2, and on 28th March, 1928, in 
Suit No. 8 adding to it 13th April, 1927, also. It will also be observed that the 
relief was claimed against the Mahbub brothers who were also Defendants in the 
Oudh suit in respect of several items of property covered by that suit. 


To resume the narrative, the present suit was contested on many grounds only 
one of which is now relevant as already stated, that being that the suit is barred 
by Order 2, rule 2, Civil Procedure Code, as the property in the suit, viz., the Shah- 
jahanpur property was not included by the plaintiffs in their previous Suit No. 8 
of 1928. Attention has already been drawn to the terms of Order 2, Rule 2, Civil 
Procedure Code. . 


The question to be decided is covered by issue No. 1 :— 


Is the suit barred by Order, 2 rule 2, as this property was not included in Suit 
No. 8 of 1928 in the Oudh Chief Court ? 


The Courts in India answered the question against the present Appellants, 
who will sometimes be referred to as the plaintiffs on the ground that their right, 
i.e., cause of action to recover both Oudh and Shahjahanpur properties came into 
existence as soon as Rani Barkatunnissa died on, 13th April, 1927, that they were 
entitled to claim the Shahjahanpur property also in Suit No. 8 to which the Mahbub 
brothers were parties ; and as they omitted to do so, confining their claim solely’ 
to Oudh property, they were precluded by Order 2, rule 2, from bringing the 
present suit to: recover the Shahjahanpur property. The Courts also held that the 
Respondents were not precluded from taking advantage of Order 2, Rule 2, because 
they had opposed the application of the plaintiffs for including the Shahjahanpur 
property in Suit No. 8. 


The learned Judges of the High Court first pointed out that on 14th September, 
1928, when suit No. 8 was instituted, all the parties concerned were aware that a 
definite dispute existed as regards the right to succeed to properties left by Rani 
Barkatunnissa; implying thereby that the plaintiffs should have included the Shah- 
jahanpur property in the earlier suit, and then they proceeded to deal: with the 
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question what is the cause of action in the present suit. That there was a definite 
dispute between the parties as regards the Shahjahanpur property when suit No. 8 
was instituted is not now disputed by Counsel for the appellants his argument 
being that though there was a dispute no infringment of the plaintiffs’ right to 
the property had occurred earlier than 29th October, 1928, and that the cause of 
action to recover the property commences only from that date. 


After discussing the meaning of the expression “ cause of action ” as explained 
in various leading cases the learned Judges expressed their opinion as regards’ the 
cause of action in the two suits as follows :— 

“ The cause of action in the Oudh suit and in the present suit consisted of the facts that Rani 
‘Barkatunnisa was the owner of the disputed properties, that she died on the 13th of April, 1927, 
that she was a Sunni by faith (the defendants alleging in both cases that she was a Shia by faith), 
that the plaintiffs were the heirs of Rani Barkatunnisa and entitled to inherit, that in the Ou 
case the defendants had denied the title of the plaintiffs and in the other case the defendants in 
pursuance of the denial of title had obtained possession of the property. Mutation of names had 
already been obtained by the defendants over the Shahajahanpur property by reason of the order 
of the Collector, dated the 2oth June, 1928, when the Oudh suit was filed on the 14th September, 
1928, and the plaintiffs were entitled to make a claim in respect of the Shajahanpur property when 
they filed Suit No. 8 of 1928 in the Oudh Chief Court. 


The plaintiffs themselves realised this and attempted to get an amendment of the plaint from 
the Chief Court, but they were opposed bêl the defendants and their application was dismissed. This 
also shows that the cause of action for the Oudh properties and the Shahjahanpur properties was 


the same.” 
1 Í m 


After holding that the cause of action to recover the Oudh property and the 
Shahjahanpur property was the same and that the plaintiffs’ suit would be barred 
by Order 2, rule 2, Civil Procedure Code, the learned Judges dealt with the ques- 
tion whether the Respondents should not be permitted to raise the plea based on 
Order 2, rule 2, Civil Procedure Code, because of the plaintiffs’ an under 
Order 6, rule 17. They held that they could raise the plea. 


The arguments ably urged by Mr. Jopling, the learned Gounsel for the Appel- 
lants, ranged over a wide ground, but the main arguments may be arranged under 
the following heads :— 


It was urged :— 


(1) that the plaintiffs could not commence an action in respect of the Shah- 
jahanpur property while the right to mutation in the Revenue register was the sub- 
ject of appeal to the Commissioner, which was only decided on 2gth October 
1928, 1.¢., after the Suit No. 8 had been instituted by them. 


(2) that the right and its infringement, and not the ground or origin of the 
right and its infringement, constitute the cause of action, that the cause of action 
for the Oudh suit ie 8 of 1928) so far as the Mahbub brothers are concerned 
was only a denial of title by them as that suit was mainly against Abadi Begam 
for possession of the Oudh property ; whilst in the present suit the cause of action 
was wrongful possession by the Mahbub brothers of the Shajahanpur, property, 
and that the two causes of action were thus different. 

(3) that having opposed the application of the plaintiffs for the inclusion of the 
Shahjahanpur property in Suit No. 8, the Respondents should not now be 
allowed to say that the present claim of the plaintiffs is barred. In other words, 
as stated by Counsel, the Respondents should not be allowed to “ approbate or 
reprobate’ in connection with the same transaction by raising their present 
plea. 


Controverting the above points, Mr. Dingle Foot, the learned Counsel for the 
Respondents, argued that the cause of action in Suit No. 8 and in Suit No. 2 was 
the same, that it was the plaintiffs’ title to recover the properties which was the same 
in respect of both properties, that it consisted of facts which proved that the plaintiffs 
were the heirs of Rani Barkatunnissa under the Hanafi Law she being a Sunni 
by faith and that it originated on her death on 13th February, 1927. He also 
contended that the ae ae at were not precluded from raising the plea that 
the suit was barred under Order 2, rule 2, Civil Procedure Code. 
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Their Lordships are satisfied that there is no force in the contention that the 
plaintiffs in the present suit could not reasonably commence an action in respect 
of the Shahjahanpur property, while their right to mutation in the Revenue registers 
was the subject of an appeal to the Commissioner which had not been decided, 
or in other words, that it was not open, to them to sue the defendants in respect 
of the Shahjahanpur property at a date earlier than the 29th October, 1928, and 
to include the Shahjahanpur property in the earlier suit No. 8 instituted on 14th 
September, 1928. This contention is not supported either by fact orlaw. Though 
the plaintiffs had secured an order as to mutation in their favour from the Assistant 
Collector of Shahjahanpur that order was set aside on 20th June. All the parties 
who are claimants to the properties left by Rani Barkatunnissa were well aware 
in the course of the mutation proceedings of the controversy that prevailed amongst 
them about their respective titles to the properties and the question regarding 
titles had been raised in the earlier suit. Prior to the institution of that sult, on 
goth June, 1928, the adverse order regarding Shahjahanpur property had been 
passed against the present plaintiffs. They could well have included the Shah- 
jabanpur property also in that suit unless as they allege the cause of action res- 
pecting it is different from the one in the other suit. It is idle to contend that there 
was a possibility of securing success before the Commissioner, and that they, therefore, 
waited to know the result of the appeal before instituting the present suit. In 
this connection it is relevant to point out that a party to mutation proceedings 
is not prohibited from instituting a suit in a Civil Court to establish his right to the 
property. After stating in clause 1 that :— 

ka all disputed regarding entries in the annual registers shall be decided on the basis of possession.’ 


Section 40, clause (3) of the United Provinces Land Revenue Act (Act III of 1901) 
which applies to the Shahjahanpur property states that :— 

“No order as to possession based on this section shall debar any person from establishing his 
right to the property in any Civil or Revenue Court having jurisdiction.” 

Sections 41 and 42 of the said Act deal with the settlement of boundary.disputes 
and the determination of class of tenants. 


Section 44 so far as is material to the point under consideration runs as follows :— 


t, 


- _ .8ubject to the provision of sub-section 3 of section 40 all decisions under sections 40, 
41 and 42 shall be binding on all Revenue Courts in respect of the subject matter of the suit, but 
no such entry or decision shall affect the right of any person to claim and establish in the Civil Court 
any interest in land which requires to be recorded in the registers prescribed by (a) to (d) of section 
Be eae vf, 

It is thus clear that though mutation proceedings in respect of Shahjahanpur 
property had not ended in the Revenue Court, inasmuch as their claim to mutation 
was rejected by the Collector’s order of 2oth June, the plaintiffs were entitled to 
make a claim with respect to Shahjahanpur property when the suit for the Oudh 
property was filed by them on 14th September, 1928, unless the causes of action 
respecting the two properties were different. Their Lordships are of opinion, 
as will presently appear, that they were the same. 


Shortly stated Order 2 Rule 2, Civil Procedure Code, enacts that if a plaintiff 
fails to sue for the whole of the claim which he is entitled to make in respect of a 
cause of action in the first suit, then he is precluded from suing in a second suit in 
respect of the portion so omitted. ‘To apply the rule to the facts of the case their 
Lordships will have to consider what was the cause of action in Suit No. 8 on which 
the plaintiffs founded their claim, and whether they included all the claims which 
they were entitled to make in respect of that cause of action in that suit. For, if 
‘they failed to include all the claims, then by force of Order 2, rule 2, they are 
precluded from including the claim omitted in the present Suit No. 2. As pointed 
out in Moonshee Bazloor Ruheem v. Shumsunnissa Begam}. 

“ The correct test in all cases of this kind is, whether the claim in the new suit is, in fact, founded 
on a cause of action distinct from that which was the foundation of the former suit ..... 2 
PO OS ee igi! a ee Ta Pe get ee ee 
1. (1857) 11 M LA. 551 at 605. > 
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The object of the rule is clearly to avoid splitting up of claims and to prevent 
multiplicity of suits. ; 

The phrase “ cause of action ” has not been defined in any enactment but the 
meaning of it has been judicially considered in various decisions. In Read v. Brown’, 
Lord Esher, M.R., accepted the definition given in Cook v. Gill?, that it means 

‘every fact which it would be necessary for the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court. It does not comprise every piece of evidence 
which is necessary to prove each fact, but every fact which is necessary to be proved.” 

Fry, L.J., agreed and said, 

“ Everything which, if not proved, gives the Defendant an immediate right to judgment 
must be part of the cause of action.”’ 

Lopes, L.J., said, 

“ I agree with the definition given by the Master of Rolls of a cause of action, and that it 


includes every fact which it would be necessary to prove, if traversed, in order to enable a plain- 
tiff to maintain his action.” 


This decision has been followed in India. The term has been considered 
also by the Board. In Mussammat Chand Kour v. Partab Singh®, Lord Watson 
delivering the judgment of the Board observed as follows— 

“Now the cause of action has no relation whatever to the defence which may be set up by the 
defendant, nor does it depend upon the character of the relief prayed for by the plaintiff. It refers 
entirely to the grounds set out in the plaint as the cause of action, or in other words, to the media, 
upon which the plaintiff asks the Court to arrive at a conclusion in his favour.” 

Before considering the nature of the cause of action in Suit No. 8 and in the 
present suit—Suit No. 2—and whether the causesof action inthe two suits are 
different or the same, it will be convenient to deal preliminarily with certain 
points which are closely connected with that main quesion. 


Their Lordships think that the two suits should be considered as suits between 
the same persons for the purpose of the present appeal. Admittedly, the plaintiffs 
are the same in both suits. It is true that all the Defendants in Suit No. 8 are not 
defendants in Suit No. 2 but Mahbub brothers who are the principal defendants 
in Suit No. 2, were also defendants in the earlier suit and reliefs as already 
pointed out were also claimed against them. 


In their Lordships’ view the plaintiffs’ title to recover the properties cannot be 
affected by the different defences set up by the different sets of Defendants. Ifthe 
plaintiffs’ title to recover the properties depends on their heirship to Rani 
Barkatunnissa as contended for by the Respondents, then that right cannot 
be affected by the consideration whether Abadi Begam was defending the 
plaintiffs’ suit on the basis of the Taluqdari Law, while Mahbub brothers were 
resisting it on the strength of Shiah Law; the plaintiffs are bound to succeed 
irrespective of the defences set up by the different sets of Defendants. Whether 
the cause of action is one or the same in a suit for ejectment does not depend on 
the different answers to the claim which may be set up by different defendants. 
The different titles set up by them cannot split up the cause of action of the plaintiffs 
into distinct causes of action. It was urged by Mr. Jopling that Rani Barkatunnissa’s 
title to Shahjahanpur property was different from her title to the Oudh property, 
and this would make the cause of action in Suit No. 2 different from the cause of 
action in Suit No. 8. By whatever title Rani Barktaunnissa happened to obtain 
the properties, their Lordships think that the plaintiffs’ title to recover them being 
based on their heirship to Rani Barkatunnissa, that title cannot be affected by 
the fact that Rani Barkatunnissia got the two properties by different titles. 

As stated before, the real question to be considered is what is the true nature 
of the plaintiffs’ cause of action? If it is the same the present suit is barred by 
Order 2, rule 2, Civil Procedure Code. 

The main argument which Mr. dope eee with great force was that 
the cause of action is the plaintiff’s right in law and the facts by which he must 








~ 


1. (1889) L.R. 22 Q.B.D. 128. 3. (1888) L.R. 15 I.A. 156. 
2. (1873) L-R. 8 G.P. 107. 
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prove that right, plus the infringement of that right. According to the learned 
Counsel, the right and its infringement, and not the ground or origin of the right 
and its infringement constitute the cause of action. In support of the main pro- 
position, much reliance was placed on the decision in Brunsden v. Humphrey}. In 
that case the plaintiff brought an action in a County Court for damage to his cab 
occasioned by the negligence of the defendant’s servant, and, having recovered 
the amount claimed, afterwards brought an action in the High Court of Justice 
against the defendant, claiming damages for personal injury sustained by the plaint- 
tiff through the same negligence :—Held by Brett, M.R., and Bowen, L.J., Lord 
Coleridge, C.J., dissenting, that damages to goods and injury to person, 
although they have been occasioned by one and the same wrongful act, 
are infringements of different rights, and give rise to distinct causes of action ; 
and, therefore, the recovery in an action of compensation for the damage to 
the goods is no bar to an action subsequently commenced for the injury to the 
person. In their Lordships’ view, this decision does not lay down any new 
principle. What would constitute the cause of action in a suit must always depend 
on the particular facts of the case. It was laid down in Brunsden v. Humphrey}, 
that where the question is whether the cause of action in two suits is the same or 
not, one of the tests that is applied is whether the same evidence would 
support the claims in both suits; if the evidence required to support the 

ims is different, then the causes of action are also different. This appears to be 
clear from the judgments of both Brett, M.R. and Bowen, L.J. Brett, M. R., 
observed as follows :— 

“. . . . Different tests have been applied for the purpose of ascertaining whether the judgment 
recovered in one action is a bar to su uent action. I do not decide this case on the ground of 
any test which may be considered applicable to it; but I may mention one of them ; it is whether 
the same sort of evidence would prove the plaintiff’s case in the two actions. Apply that test to the 
present case. ..... S 
si Bowen, L.J. quoted the following words of De-Grey, L.J., in Kitchen v. Camp- 

ella — 


- . . . The principal consideration ..... is whether it be precisely the same cause of 
action in both, appearing by proper averments in a plea, or by roper facts stated in a special verdict, 
or a special case. And one great criterion of this identity is that the same evidence will maintain 
both actions.. us a 

And applying the test mentioned above the learned L.JJ., came to the conclu- 
sion in the case before the Court that the causes of action as to damage done to the 
plaintiff’s cab, and to the injury occasioned to the plaintiff’s person are distinct ; 
in other words, the cause of action on which the first suit was founded was distinct 
from the cause of action in the second suit which was founded on different facts. 

It is important to note that in the course of his judgment, Bowen, L.J., also 
pointed out that in considering whether the causes of action in the two suits are the 
same, it would be enough if the causes of action in the two suits are in substance 
proved to be identical. After stating that it is a well settled rule of law that damages 
resulting from one and the same cause of action must be assessed and recovered once 
for all, the learned L.J., observed as follows :— 

“ The difficulty in each instance arises upon the application of this rule, how far is the cause 
which is being litigated afresh the same cause in substance with that which has been the subject of 
the previous suit.” (See page 147). 

At the end of the paragraph, at page 148, occurs the following observation :— 


“ It is evident therefore that the application of the rule ends, not upon any technical consi- 
deration of the identity of forms of action, but upon matter of substance.” 


Further on, the learned Lord Justice observed, 


“. . . . . the point I now have to determine, whether the cause of action “arising from 
damage to the plaintiffs cab is in substance identical with that which accrues in consequence of the 
damage caused to his person. ..... 4; 

These observtions show that in considering whether the cause of action in the 
subsequent suit is the same or not as the cause of action in the previous suit, the 


I. (1884) 14 Q.B.D. 141. 2. (1771) 2 BLW. 827 : 96 E.R. 487. 
44 
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_ test to be applied is, are the causes of action in the two suits in substance— 
not technically—identical? Applying this test the learned Judges came to the 
conclusion that the causes of action in the two suits in Brunsden v. Humphrey}, 
were distinct. 


Observations to the same effect appear in certain decisions of this Board. In 
Soorjomonee Dayee v. Suddanund*, their Lordships stated as follows :— 


ee . their Lordships are of opinion that the term ‘ cause of action’ is to be constru 
with reference rather to the substance than to the form of action.” ` 


In Krishna Behari Roy v. Brojeswari Chowdianee?, Sir Montague Smith in deliver- 
ing the judgment of the Board observed :— 

“=. . their Lordships are of opinion that the expression “‘ cause of action” cannot be taken 
in its literal and most restricted sense. But however that may be ..... is 

The decision in the Rajah of Pittapur v. Sri Rajah Venkata Mahapatht Suryat, 
does not advance the case of the Appellants. In that case the Plaintiff sued to 
recover immoveable property in consequence of having been improperly turned 
out of possession and afterwards sued to recover from the same defendant moveable 
property in consequence of its wrongful detention. Their title to the said estate 
as well as to the half share of the personalty now sued for was under a will of one 
Bharayamma. On the facts, their Lordships held that the causes of action in the 
two suits were distinct. They held that :— 

“The claim ın respect of the personalty was not a claim arising out of the cause of action which 
existed in consequence of the defendants having improperly turned the plaintiffs out of possession of 
Viravaram (Zemindari property). It was a distinct cause of action altogether and did not arise at 
all out of the other.” 

Referring to the above case, Lord Buckmaster stated the true principle con- 
cisely as follows in Muhammad Hafiz v. Muhammad Kakarwya* :— 


eee . the cause of action is the cause of action which gives occasion for and forms the 


foundation of ‘the suit, and if that cause enables a man to ask for and wider relief than that 
to which he limits his claim he cannot afterwards seck to recover the balance by independent 


p . 

In similar language what was decided in Brunsden v. Humphrey1, may be stated 
as follows, namely, that the cause of action which gave occasion for and formed the 
foundation for the first suit in that case was different from the cause of action 
which gave occasion for and formed the foundation for the second suit. 


The principles laid down in the cases thus far discussed may be thus sum- 
marised :— 


(1) The correct test in cases falling under Order 2, Rule, 2, is “‘ whethr the 
claim in the new suit is in fact founded upon a cause of action distinct from that 
which was the foundation for the former suit.” [Moonshee Buzloor Ruheem v. Shum- 
sunnissa Begam®.| 

(2) The cause of action means every fact which will be necessary for the plaintiff 
to prove if traversed in order to support his right to the judgment. [Read v. Brown’.] 


(3) Ifthe evidence to support the two claims is different, then the causes of 
action are also different. [Brunsden v. Humphrey?.] 


(4) The causes of action in the two suits may be considered to be the same if 
in substance they are identical. [Brunsden v. Humphrey?.] 

(5) The cause of action has no relation whatever to the defence that may be 
set up by the defendant nor does it depend upon the character of the relief prayed 
for by the plaintiff. It refers. ..... to the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. [Musst. Chand Kour v. Partab Singh®]. 


1. (1884) 14 Q.B.D. 141. 5: (1921) 42 M.L.J. 248 : L.R. 49 L.A. 9 : 
a. (1873) 12 Beng.L.R. 304 at 315. I.L.R. 44 All, 121 (P.G.). 
1875) L.R. 2 I.A. 283 at 285 : 1 Cal. 6. se 11 M.I.A. 591 at 605. 

©). i he .B.D. 128. 
4. (1884-1885) L.R. 12 I.A. 116 ; I.L.R. 8 . (1888) L.R. 15 LA. 156 : LL.R. 16 
Mad. 520 (P.C.). . Cal. 98 (P.Q.). . 
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This observation was made by Lord Watson in a case under section 43 of the Act 


of 1882 (corresponding to Order 2, Rule 2), where plaintiff made various claims 
in the same suit. ; 


Applying the above principles their Lordships have to decide what is the plain- 
tiffs’ cause of action to recover the Shahjahanpur and Oudh properties ; is it the 
Same or distinct ? 


The plaintiffs’ cause of action to recover the properties consists of those facts 
which would entitle them to establish their title to the properties. These facts © 
are the same with respect to both properties, these being, that Rani Barkatunnissa 
was the owner of the properties ; that ie died on 13th February, 1927, that she was 
a Sunni by faith and that they are her heirs under the Muhammadan Law. It is 
undisputed that if they prove these facts they will have established their right 
to both properties. A comparison of paragraph 1 of the plaint in Suit No. 2 (Shah- 
jehanpur suit) with paragraphs 13 and 17 of the plaint in Suit No. 8 (Oudh suit) will 
show that substantially the same set of facts is alleged in those paragraphs as constitut- 
ing their title to the properties. The other paragraphs of the plaint give information 
about the history of the case and connected matters, but the essence of the claim 
to the properties is what is contained in the paragraphs already mentioned, and it 
is the same in both suits. In this connection it is necessary to notice the argument 
that so far as Mahbub brothers are concerned the cause of action in the Oudh suit 
which is said to be their denial of the plaintiffs’ title, is distinct from the one in the 
present suit (Shahjahanpur suit) which is said to be their wrongful possession of 
the Shahjahanpur property. It is true that Mahbub brothers had not obtained 
possession of the Oudh property but had obtained possession of the Shahjahanpur 
property. In considering this question it must be remembered that on the death 
of Rani Barkatunnissa disputes had arisen regarding succession to both the pro- 
perties at the same time; and each claimant was denying the title of the other 
on various grounds. Their Lordships have given a summary of their contentions 
in a previous paragraph ; the details of their contentions are fully set out in the 
judgment of Nanavutty, J., in Suits Nos. 5 and 8. Having regard to the conduct 
of the parties their Lordships take the view that the course of dealing by the parties 
in respect of both properties, was the same and the denial of the plaintiffs’ title to 
the Oudh property and the possession of the Shahjahanpur property by the Defen- 
dants obtained as a result of that denial formed part of the same transaction. On 
this question, the learned Judges of the High Court have expressed their opinion 
in two places in their judgment as follows :— 

“In the case before us the trespass on title or slander of title in the case so far as the Oudh 


suit was concerned was not distinct and different cither in point of time or in point of character from 
the trespass on possession in the case of the Shahajahanpur property ..... » (See page 72). 


Again they state as follows :— 


, “ Here in the present case we find that the iwo trespasses, one on the Shahjahanpur property 
and the other on the Oudh property were similar in character and formed part of the same trans- 
action and the evidence to prove the facts which it was necessary for the plaintiffs to prove .... 
was the same and the bundle of essential facts was also the same.” (page 73). 


Their Lordships are prepared: to accept the above view. 


The Appellants’ argument may be met by another reply also. In an earlier 
portion of the judgment their Lordships have shown that reliefs by way of declara- 
tion and possession were asked against Mahbub brothers in the Oudh suit, and the 
same reliefs have been asked against them in the present suit also aginst 
Shahjahanpur properties. Both suits have been treated substantially alike by the 
plaintiffs and claims in respect of both properties could well have been included 
in the earlier suit. 


It was next argued that having regard to the fact that the plaintiffs made an 
ee aha unsuccessful it proved to be—to get the Shahjahanpur property 
included in Suit No. 8 by their application for amendment of the plaint made on 
18th February, 1929, already referred to, it cannot be said that they “ omitted 
to sue ” in respect of any portion of their claim within the meaning of Order 2, 
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Rule 2, Civil Procedure Code. It is impossible to accept this argument. The fact 
cannot be denied that Shahjahanpur property was not included in the plaint 
in suit No. 8, and it was because it was omitted to be included, that the application 
for amendment was made to include it in the plaint. Their Lordships are unable to 
hold that, because the plaintiffs attempted to get it included in the plaint, but 
were not allowed to do so by Court’s order, they did not “ omit to sue ” in respect 
of it. No authority was cited in support of the contention. 


For the above reasons, their Lordships hold that the plaintiffs are barred by 
reason of Order 2, Rule 2, Civil Procedure Code, from maintaining the present 
suit having regard to Suit No. 8, in which they omitted to claim the Shahjahanpur 
property. It is to be regretted that as a result of this omission, they would lose 
this property, but as observed by Lord Buckmaster in connection with the appli- 
cation of the rule in Kishan Narain v. Pala Malt. ; 
ee It is the duty of the Courts to interpret and carry into effect those rules uninfluenced 
by the consideration of the individual loss that may be occasioned by disobediefice of the provisions.” 

The last argument advanced was that the Respondents, inasmuch as they 
opposed the application for inclusion of the Shahjahanpur property in Suit No. 8, 
should not now be allowed to say that the plaintiff’s claim is barred. It was urged 
that they should not be allowed to approbate and reprobate with reference to the 
same transaction ; but their Lordships cannot see how the maxim can be applied 
to the facts of the present case. Nanavutty, J., dismissed the application for amend- 
ment on various grounds. He held that it was a “ belated” application, that it 
would be convenient for the rival claimants to this property to have their claims 
tried in the Court of the Subordinate Judge of Shahjahanpur to avoid multifarious- 
ness, and that the causes of action to recover the two properties were different. In 
the course of his order, the learned Judge also said, 


“If and when the suit in respect of the Shahjahanpur ey is filed by Khalil Khan and 
Fida Ali Khan, as threatened by them, it will no doubt be time enough for Mahbub Ali and his three 


brothers to take any plea under Order 2, rule 2 of the Code of Civil Procedure such as they may ` 


be advised to take by their eminent Counsel who is now appearing for them.” 


The correctness or otherwise of the reasoning of the learned Judge’s order has no 
bearing on the question which their Lordships have to decide. What is relevant 
is to find out what was the precise nature of the objection that the Respondents 
urged for disallowing the plaintiffs’ application, or did they in any manner suggest 
that the peitition should be dismissed as it would be open to the plaintiffs to file a 
separate suit in respect of the Shahjahanpur property? A perusal of the learned 
Judge’s order does not show the nature of the objections raised by the Respondents. 
It does not appear that they filed any written objections. It is no doubt true that 
a party shod not be allowed to approbate and reprobate, but before deciding 
that the Respondents’ conduct falls within the rule the Court should have sufficient 
materials to arrive at a definite conclusion as regards what they did, which their 
Lordships have not in this case. 


Before parting with the case their Lordships desire to express their indebtedness 
to the able and lucid arguments advanced by the learned Counsel on both sides. 


Their Lordships will humbly advise His Majesty that this appeal should be 
dismissed with costs. 


V.S, Appeal dismissed. 





1, (1922) 44 M.L.J. 123: L.R. 50 J.A. 115 at p, 120: LL.R. 4 Lah. 32 (P.C.). 


IT] £ RADHAKRISHNA D. SATYANARAYANA. 381 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. RajAMANNAR, Officiating Chief Justice AND Mr. Justice SATYA- 
NARAYANA Rao. 


Kurapati Radhakrishna and another .. Appellants* 
D. 
Kurapati Satyanarayana and others .. Respondenis. 


Hindu Law Partition—Disruption of status of family as a result of the unilateral act of a member—Wiuth- 
drawal of the unilateral act if can nullify its ¢ffect—Filing of a plaint for partition—Summons served— Revoca- 
tion of intention by withdrawal of suit—Effet—Sale by manager of family property described as self-acquired 
property— Effect. 

When once there is a division in a joint Hindu family whether of status or property there 
is no means of avoiding the result except by a reunion for which an agreement express or implied 
is always required. A unilateral declaration of intention to divide by a member which is unequivocal 
and which is communicated to the other coparceners brings about a disruption or division of the 
status of a family. When once the communication of intention is made which has resulted 
in the severance of status it is not open to the member concerned to nullify its effect so as to 
restore the family to its original joint status. The withdrawal of the unilateral act or declaration of 
intention to separate which had already resulted in a division in status cannot amount to an agree- 
ment to reunite, and if there are minors even this agreement is impossible. 


In a suit for ‘declaration that the sales in respect of certain family properties did not bind the 
plaintiff and for partition of his share and possession thereof, the plaint referred to an earlier suit for 
artition instituted by the present 2nd defendant. It was alleged in that suit that “ the plaintiff, 
being unwilling to remain with the defendants has decided to become divided and he has filed this suit 
for separation of his one-fifth share in the assets remaining after discharging the family debts sepa- 
rated and for recovery of ion of the same.” All the defendants in Tai suit were served with 
the summonses and on th death of the 1st defendant therein after the settlement of issues, the 
laintiff in that action made the following endorsement on the plaint: “As the 1st defendant 
d died and as the plaintiff had to manage the family, the plaintiff hereby revokes the inten- 
tion to divide expressed in the plaint and agreeing to remain as a joint family member, he 
withdraws the suit.” 

Held that a division in status had been brought about by the plaint in the suit and it was 
not open to the plaintiff therein, to revoke or withdraw the unambiguous intention to separate 
contained in plaint, so as to restore the joint status and as such the members should be treated as 
divided members for the purpose of working out their respective rights. 


The manager along with one of his brothers sold certain property described in the sale deed as 
separate pro pat but which was found to be a joint family property and the consideration was 
utilised for che discharge of the binding debts of the family. On a question whether the interests of: 
the other members were affected, 


Held, that as the vendors purported to convey the whole of the property—and as managers of the 
family they possessed the authority to convey it for purposes binding on the family—and as there was 
nothing in the sale deed to negative an intention to convey an absolute title, it must be treated as 
having been executed by the vendors as managers of the family and the transaction must be upheld 
and would be binding on the other members. 

Appeal against the decree of the District Court of East Godavari at Rajah- 
mundry dated 22nd February, 1945, in A. S. No. 35 and 196 of 1941 preferred 
against the decree of the Subordinate Judge’s Court, Rajahmundry, in O. S. No. 
34 of 1938, dated gth December, 1940. 


M. S. Ramachandra Rao for Appellants. 

D. Narasaraju, G. Chandrasekhara Sastri and K. B. Krishnamurthi for Respondents. 

The Judgment of the Court was delivered by 

Satyanarayana Rao, J.—This is an appeal against the judgment and decree 
of the learned District Judge of Rajahmundry modifying the decree of the learned 
Subordinate Judge of Rajahmundry in O. S. No. 34 of 1938 on his file. 


The plaintiff and the first defendant are the appellants. They are the sons 
of one Kurapati Venkataratnam by his socond wife. Jaggarao, the father of the 
fourth defendant, the second defendant and the third defendant are the sons of 
the said Venkataratnam by his first wife. Venkataratnam died in 1922. There- 
after Jaggarao and the second defendant managed the properties of the family 
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and also continued the trade. During the course of their management the properties 
of the family were alienated to various defendants in the present suit. The immov- 
able properties of the family are described in schedules A to F attached to the 
plaint in the present suit. The A schedule property was sold under Ex. III on 
the 27th May, 1930, to defendants 5 to 7. The B schedule property was sold 
on the 13th of August, 1930, under Ex. CC to the eighth defendant. The C schedule 
lands were sold under Ex. VIII dated the 18th of February, 1930, to the ninth 
defendant. Item 1 of D schedule was sold on the 23rd of March, 1933, to the 
tenth defendant under Ex. V. Item 2 of the said schedule was sold on the goth 
of January, 1935, under Ex. O to the eleventh defendant. The E schedule property 
was sold to the 12th defendant on the 26th of February, 1935, under Ex. O-1 and 
from the 12th defendant the 13th defendant purchased it, and he was in possession 
of the said property. In pursuance of the decree in O. S. No. 57 of 1935 on the 
file of the Court of the District Munsiff of Rajahmundry items 2 and 3 of the F 
schedule were sold in Court auction and were purchased in 1938 during the pendency 
of the present suit by the 14th defendant. G schedule comprises moveables alleged 
to belong to the family. 


The plaintiff instituted the present suit on the 1st of April, 1936, for a decla- 
ration that the sales in respect of the properties described in schedules A to F attached 
to the plaint did not bind him and that the properties comprised in schedules A to G 
should be divided into five equal shares and possession delivered to him of one share. 
There are also other reliefs in the plaint which are not very material for the purpose 
of this appeal. The main contention of the plaintiff raised in the plaint was that 
the alienations in question were made by Jaggarao and the second defendant for 
discharge of their private debts and therefore were not binding on the family. 
He also contended that by reason of the proceedings in O. S. No. 63 of 1933, a 
suit filed by the second defendant as plaintiff in the Court of the District Munsiff — 
of Rajahmundry for partition of the joint family property, there was a disruption 
of the joint status of the family and such of the alienations as were made after such 
division did not bind the plaintiff, in any event, as the brothers had no right or 
authority to alienate the properties purporting to do so as managers of the family. 
There is also a further allegation that as regards items 2 and 3 of F schedule the 
decree in O. S. No. 57 of 1935 in pursuance of which they were sold do not bind 
him or his interest in the said item, as the decree was obtained against defendants 2 
and 3 in their individual capacity and was personal to them and that the sale was 
also affected by the doctrine of lis pendens. 


The first defendant, the brother of the plaintiff, filed a written statement 
supporting the case of the plaintiff. The second defendant was at first ex parte, 
and though he appeared during the trial of the suit by pleader he did not file any 
written statement. Defendants 3, 4, 8 and 13 were ex parte. Defendants 5 to 7 
who are in possession of the properties described in the plaint A schedule and 
whose purchase was before the institution of the suit, O. S. No. 63 of 1933, contended 
that the properties alienated to them were the self-acquired a tae of Jaggarao 
and the second defendant and ghat in any event as the alienation was binding 
on the family as it was made for purposes binding on the family and that therefore 
the sale ought to be upheld. The ninth defendant who was interested in the G 
schedule properties raised similar contentions. The tenth defendant who purchased 
item I oÈ D schedule under Ex. V contended that the suit O. S. No. 63 of 1933, 
which was ultimately withdrawn did not effect a severance in status, and that 
in any event as the agreement to sell in his favour was long before the filing of 
the suit his transaction was not affected by the division in status, if any. He also 
alleged that the sale was for purposes binding on the family and that therefore 
the sale in his favour should be upheld. The 11th defendant who purchased 
item 2 of the D schedule under Ex. O, and the 12th defendant who purchased 
the E schedule property under Ex. O-1, also raised similar contentions. The 
14th defendant who purchased items 2 and 3 of the F schedule raised a further 
contention that the sale in execution of the decree in O. S. No. 57 of 1935 was 
binding on the shares of the plaintiff and the first defendant, 


pad 
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The learned Subordinate Judge beld that Jaggarao and the second defendant 
continued the rice business which had been started by their father Venkataratnam 
and that it was an ancestral business of the family and not their separate business. 
Though in the sale deed in favour of defendants 5 to 7 the A schedule property 
was described as the self-acquired property of the second defendant and Jaggarao 
the learned Judge found that it was really joint family property as it was purchased 
under two documents, Exs. III-a and III-b on grd October, 1924, from one Venkata- 
krishnamaraju out of funds belonging to the family and in discharge of a prior 
mortgage debt of 1915 due to the family. He also found that the consideration 
for the sale under Ex. III in favour of defendants 5 to 7 was, in fact, credited in 
the trade accounts and was utilised for discharging binding debts of the family. 
He therefore came to the conclusion that the sale of the A schedule property was 
binding on the plaintiff. 

As regards B schedule property purchased by the 8th defendant there was 
no contest by him ; and there was no evidence let in to support the transaction. 
The learned Subordinate Judge therefore found that the sale of that property 
under Ex. CC did not bind the plaintif. The sale of G schedule property was 
held to be valid and binding on the plaintiff. According to the learned Subordinate 
Judge, the proceedings in the suit O. S. No. 63 of 1933 did not bring about a dis- 
ruption of the status of the family and therefore the sales effected, after the institution 
of that suit, by Jaggarao and the second defendant were not void on the ground 
that they had no power or authority to alienate the properties. He found that 
the consideration for the alienations of the two items comprised in schedule D 
went in discharge of debts binding on the family and therefore the alienations 
in question were valid. As regards F schedule property his conclusion was that 
the sale was binding only to the extent of a sum of Rs. 350-4-6 out of the total 
consideration of Rs. 600 and that the rest of the consideration was not proved 
to be binding onthe family. In the result, so far as this item of property is 
concerned, he directed that the plaintiff and the first defendant should each be 
entitled to recover one-fifth share on condition of each of them paying to the 
13th defendant Rs. 70-1-0. 


A further contention raised in the suit by way of amendment to the plaint’ 
that there was a division of status even before 1922 during the lifetime of Venkata- 
ratnam was negatived by the learned Subordinate Judge, and that contention was 
not persisted either before the lower appellate Court or before us. If that case 
was established, no doubt the plaintiff would have been entitled to one-fourth 
share and not one-fifth. 

As regards F schedule items 2 and 3, the learned trial Judge held that the 
sale did not bind the interests of the plaintiff and the first defendant, as after the 
institution of the present suit defendants 2 and 3 could not continue to represent 
in the execution proceedings, the plaintiff and the first defendant as there was a 
division in status. The claim as regards item 1 of F schedule and moveables in 
G schedule was rejected as the plaintiff failed to adduce any evidence in 
respect of those properties. The result was that a decree declaring that the 
plaintiff and the first defendant were each entitled to one-fifth share in the 
property in B schedule and in items 2 and 3 in F schedule and in E schedule subject 
to the payment of Rs. 70-1-0 to the 13th defendant and partition and separate 
possession of a one-fifth share in these items was granted to plaintiff. In other 
respects the suit was dismissed. 


Against this judgment and decree there were appeals to the lower Appellate 
Court, A.S. No. 196 of 1941 by the plaintiff in respect of the claim disallowed 
by the trial Court, and A.S. No. 35 of 1941 by the 14th defendant claiming the 
entirety of items 2 and 3 of the F schedule. In both the appeals the first defend- 
ant filed cross-objections claiming the same relief as the plaintiff. The learned 
District Judge agreed with the first Court on all the points except with reference to 
items 2 and 3 ofthe F schedule. In coming to the conclusion regarding F schedule 
the learned District Judge relied upon the decision of the Full Bench in. Venkata- 
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narayana v. Somarajul, which laid down that ifa suit was filed against the manager 
ofa family in a representative capacity, the mere fact that subsequent to the 
institution of the suit there was a division of the status of the family would not 
put an end to the representative capacity of the manager and that a decree 
obtained in such a suit would be binding on all the members notwithstanding 
that the status was divided during the pendency of the suit. In the result, the 
learned Judge allowed the appeal of the 14th defendant and dismissed the appeal 
of the plaintiff and the cross-objections of the first defendant. 


Against this decision the present second appeal was filed by the plaintiff 
and the first defendant. The second appeal came on for hearing in the first 
instance before Chandrasekhara Aiyar, J., who ‘referred the case to a Bench on 
the ground that the properties involved in second appeal were more than 
Rs. 10,000 in value and that it also raised the question of the correctness of the 
decision in Venkatanarayana v. Somaraju1, after the decision of the Full Bench of five 
Judges in Nagireddi v. Somappa®. 


In this appeal we are only concerned with the alienations relating to schedules 
A, D and F and the court sale relating to items 2 and 3 of F schedule. If, as the 
appellants contend, there was a division in status of the family brought about by 
the proceedings in O.S. No. 63 of 1933, that would not affect the validity and 
binding nature of the sale under Ex. III of the A schedule property and of the 
sale of item 1 of D schedule under Ex. V. The sale of A schedule property was 
on 27th May 1930 long before the institution of the suit, O.S. No. 63 of 1933, 
which was on the 15th March 1933. The sale under Ex. V of item 1 of D sche- 
dule was no doubt on the 23rd March 1933 about 8 days after the institution of 
the suit, O. S. No. 63 of 1933, but the agreement to sell relating to that pro- 
perty was on 2grd December 1932 (Ex. [I-c), and it was not seriously contended 
before us that there was a communication of an intention to separate by that 
date which resulted in a division of the status of the family. These two aliena- 
tions therefore will be binding on the plaintiff if they were for necessity or for 
the benefit of the family. On this question the concurrent findings of the courts 
below were against the appellants and we find no reasons to differ from them. 


It was further argued on behalf of the appellants that as under Ex. III the 
vendors Jaggarao and the second defendant claimed the property to be their self- 
acquisition it cannot be held that they acted ina representative capacity as 
managers of the family and that therefore the alienation was ineffective to convey 
the interests of the appellants in the A schedule property. It was also faintly 
argued on behalf of the appellants that the debts alleged to have been discharged 
from and out of the consideration did not bind the appellants as they were not 
family debts but the private debts of Jaggarao and the second defendant as the 
trade they carried on was their individual business and not ancestral trade, and 
that in any event the specific debts alleged to have been discharged have not 
been proved. The father, Venkataratnam, who according to the allegations in 
paragraph 4 of the plaint, carried on the business to supply rice and other 
articles under contracts to the Rajahmundry Central Jail and other jails, had a 
commission shop at Rajahmundry and also had a rice mill for converting paddy 
into rice, This allegation, it is contended, was not seriously denied in the written 
statements of the defendants. On the other hand, even according to the 
evidence of D.W. 1, the fifth defendant, one of the alienees, Jaggarao himself 
introduced a change in the business as instead of using the rice mill merely for 
husking paddy which was hired for the purpose he himself purchased paddy, got it 
converted into rice and sold it in his shop. This it is urged is a total change 
in the nature of the business which Venkataratnam started and carried on 
during his life-time and that therefore the business carried on by Jaggarao and the 
second defendant was not ancestral business. Weare unable to agree with this 
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contention. The change even if true, was not a material change and the nature of 
the business was not radically altered. Even for contracts entered into by Venkata- 
ratnam for supply of rice to jails he had necessarily to buy rice and then supply 
it under the contracts. In our view, therefore, the business carried on by Jaggarao 
and the second defendant after the death of their father was really a continuation 
of the old business and was not a new business. 


As regards the proof of the debts discharged out of the consideration, it is 
in evidence, that a sum of Rs. 2600 was credited in the accounts of the trade, i.e., 
not only the consideration of Rs. 2500 for the sale but a further sum of Rs. 100 
was credited in the trade accounts. Out of this the accounts themselves show that 
a sum of Rs. 1900 was utilised ‘for the discharge of the debts of the creditors. The 
details of these payments to the creditors are to be found in Ex. XV-b. When 
once the amount as found by the courts below was credited in the trade accounts 
and most of it was utilised for discharge of pre-existing debts, it is difficult to hold 
that the consideration was not utilised for purposes binding on the family. The 
balance over and above Rs. 1900 must have been utilised for the purpose of trade, 
and this is borne out by the accounts. The consideration therefore of this sale is 
proved to have been applied for the purposes binding on the family. 


The only contention that requires serious consideration with reference to 
this transaction is the argument that Jaggarao and the second defendant did not 
act in the matter of this transaction in a representative capacity, as they described 
the property as their self-acquisition in the sale deed Ex. III, and that therefore 
the interest of the appellants in the A schedule property were not affected. 
In support of this contention several decisions were referred to by the learned 
advocate for the appellants. It has been found by the Courts below that 
the property was in fact joint family property on the date of sale. The document 
i gives as the reason for the sale that the land was not useful and that the amount 
was required for carrying on the business of the family. ‘There is nothing to indicate 
in the document that the vendors were setting up a title in themselves inconsistent 
with and hostile to the interests of the other members of the family. On the other 
hand, they purported to convey under the document not merely their interests in 
the property but an absolute right to the vendee. In these circumstances, it must 
be deemed, that they conveyed not only their interests but the intersts of all the 
members of the family. The correct principle applicable to such cases has been 
stated by Venkatasubba Rao, J., in Sankaranarayana Pillai v. Rajamant*, with which 
Phillips, Je concurred. The learned Judge observes, 

“ The true principle deducible from these cases seems to be this. ‘The first question that arises is, 
did the executant purport to pass the whole property? The next question is, was he in a position 
to validly convey it? If the two questions are answered in the affirmative, the third question arises, 
is there anything in the deed to repel the presumption that he intended to convey the title he possessed 
in every capacity?” 
Under Ex. III the vendors purport to convey the whole of the property and as 
managers of the family they possessed the authority to convey it for purposes binding 
on the family, and there is nothing in the deed to negative an intention to convey 
an absolute title. In the case Sankaranarayana Pillai v. Rajamani}, the question was 
whether the Official Receiver who represented the estate of the father who was 
adjudicated an insolvent conveyed under a sale by him not only the estate of the 
insolvent but also the shares of the sons. ‘The answer was that he did so convey 
as under the law as then understood, the father’s power to alienate the sons’ shares 
for the discharge of his antecedent debts also became vested in the Official Receiver 
on the adjudication of the father as an insolvent. Varadachariar and Mockett, JJ., 
had also to consider a similar question in Ramakrishna Mudaliar v. Manicka Mudaliar®, 
At page 592 the test applicable to such casses is stated thus: 


“The second head of argument advanced by the learned counsel for the respondents on the 
strength of the decision in Balwant Singh v. R. Clancp*, is answered by more than one decision 
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of this court. . . . e to the effect that the mere fact that properties are described by a member 
of a family as properties acquired out of his earnings is not the assertion of such a hostile claim as 
- against the interests of the family or an indication that it was his own personal transaction as to pre- 
clude the application of the principle that if the purpose was one binding on the family the eror 
might still be regarded as having entered into the transaction in the capacity in which he could bind 
the family.” 

This view was followed by another Bench in Muthiah Chettiar v. Rayalu Iyer, Naga- 
swami Iyer and Co.1. 


Of the decisions relied on by the learned advocate for the appellants Balwant 
Singh v. R. Clancy*, is a case where one of.the brothers assumed without authority 
the title of Raja and asserted that the family estate was impartible and that 
his younger brother was only entitled to maintenance. The properties in question 
were granted by Government after the Indian Mutiny to one Dilsukh Rai, and 
after his death they devolved on his son, one Shankar Singh. Sheoraj Singh and 
Maharaj Singh were the sons of Shankar Singh. Sheoraj Singh executed a mortgage in 
respect of the properties on the 28th October, 1892, for discharge of debts contracted 
by Shankar Singh, the father. According to the recitals contained in the mortgage 
deed, Maharaj Singh, the brother, was included in the deed to evidence his consent 
to the transaction. It was however found that Maharaj Singh was a minor on 
that date and was incapable of giving any consent. In a suit to enforce that mortgage 
by an assignee from the mortgagee the question was whether the mortgage was 
effective to convey the interest also of Maharaj Singh, it having been found that the 
estate was not impartible. As Maharaj Singh was a minor it was held that the 
mortgage was void and of no effect and did not in any way affect the interest of 
Maharaj Singh in the estate. As Sheoraj Singh, though a de jure manager of the 
family estate, assumed the position that he was the absolute owner of the estate 
which he claimed to be impartible, asserting a title hostile to Maharaj Singh, it was 
impossible to hold that Sheoraj Singh represented Maharaj Singh in executing the 
mortgage, though it was for discharge of binding debts. That decision therefore 
has no application to the facts of the present case. 


The decisions in Nandan Prasad v. Abdul Aziz?, and Ammani Ammal v. Ramaswamt 
Naidu*, also did not help the appellants as in both the cases there was a hostile 
assertion of title in the documents themselves which negatived any presuroption 
of the respective vendors acting in their representative capacity. For these reasons 
we have no doubt, that Ex. III was executed by Jaggarao and the second defendant 
as managers of the family, and as the consideration was applied for discharge of 
binding debts the transaction must be upheld. 


The sale of item I of D schedule under Ex. V has also been found to be binding 
on the appellants by both the Courts. The consideration for the document was 
Rs. 2000, and at the time of the agreement to sell an advance of Rs. 400 was paid, 
and the balance of Rs. 1600 was paid to the mortgagee under Ex. II which it is 
not disputed was a binding debt. The payment was endorsed on the document, 
and the endorsement is marked as Ex. II-a. The sale under Ex. V therefore is 


binding on the appellants. 

Before considering the binding nature of the alienations of item 2 of D schedule 
under Ex. O and of E schedule under Ex. O-1, and the Court sale relating to F 
schedule items 2 and 3, it is necessary to deal with the contention of the appellants 
that the proceedings in the suit, O.S. No. 63 of 1933, effected a severance in the 
status of the family as the decision on the question has a material bearing on the 
validity and binding nature of those transactions. Both the Courts have held on 
the authority of certain decisions which will be considered later that a unilateral 
declaration by one member of a joint family which is clear and unambiguous 
and has been communicated to the other members and brought about an 
immediate severance of status is revocable and that the joint status may be restored. 
by such revocation. The question is whether this view is correct. 


1. (1943) 2 M.L.J. 548. g. (1923) I.L.R. 45 All. 497. 
2. ee 23 M.L..J. 18: L.R. 39 I.A, 109 : 4 ae} 37 M.L.J. ae 
I.L.R,’34 All. 296 (P.C.). 
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It has been pointed out very early in the well known decision in Apfpouter v. 
Ramasubba Aiyan', that the word “‘ division ” or “ vibhaga”’ is used in a two-fold sense. 
It denotes ‘both a division of title and also division of the subject to which the title 
relates. In other words there may be a division of right and there may be also a 
division of the property. The division of the right or title means that the joint 
title or joint tenancy is converted into a tenancy in common. After such conversion 
the shares of the cooparceners become defined and fixed. As a corollary, sur- 
vivorship which is an incident of coparcenary is put and end to. In the division 
of the property to which the title or the right relates there is always a separation of 
the property by metes and bounds, in other words a physical division. Such a 
division puts an and to the tenancy in common and makes the property the separate 

roperty of the vendors. The division of the right or title may he effected either , 
by an agreement between the members or by a unilateral declaration of the member 
who wishes to become separate, that is, a clear and unambiguous intention to become 
separate and'’hold the pro in severalty which is communicated to the other 
members. It is an individual decision and exercise of his volition and is not de- 
pendent upon the consent or the concurrence of the other members. The result 
“ of such declaration is to divide the title and to bring about a division of status of 
the family so far as the declarant-member is concerned. ‘Thereafter such member 
is entitled to alienate his own share which of course is not physically divided and if 
he dies thereafter the other members do not have any right of survivorship in res- 

t of his share. He is at liberty to dispose of by will his undivided share which is 
eld by him as a tenant in common. These are the results that flow from such 
division of the status. This method of division of the family was not countenanced, 
by our Court till the decision of the Privy Council in Suraj Narain v. Iqbal Narain*. 
The view that prevailed in Madras till then was that even for such a division there 
should be an agreement between the members or there should be a decree. A 
mere unilateral declaration had not that effect, and an individual member did not 
possess the liberty of getting himself separated in status by the exercise of his own 
volition. That it has such an effect has however now been firmly established as 
rt of Mitakshara Hindu Law by the subsequent decisions of the Privy Council and 
also by the decisions of our and other High Courts. It is also equally well settled 
that when once there is a division whether of status or of property there is no means 
of avoiding that result except by a reunion for which an agreement, express or 
implied, is always required. From the necessity of an agreement it follows that if 
there are minors, such a reunion is not possible, as a minor can never give an effec 
tive consent in law. A coparcenary is a creature of law and cannot be brought into 
existence by agreement of parties. It therefore follows that except in cases where 
there is a subsequent reunion it is impossible to restore the joint status when once 
it has been put an end to. The question therefore that falls to be considered is 
whether when once a unilateral declaration in unambiguous terms is intimated 
to the other members, is it open to such a member to withdraw such intention? 
It is said that certain decisions of the Privy Council and of the Courts in India lend 
support to the contention that such an intention is revocable. It is necessary 
therefore to examine the decisions to see whether this argument is well-founded. 


The decision of the Privy Council in Suraj Narain v. Iqbal Narain®, affords a 
convenient starting point for the discussion of the principle. In that case their’ 
Lordships of the Judicial Committee enunciated the doctrine in these terms at 


page 87: _ . 

“ The principle applicable to cases of separation from the joint undivided family has been clearly 
enuncitaed by this Board in Rewun Prasad v. Radha Besby?, and the well known case of Appovier v. 
Ramasubba Aiyan1, What may amount to a separation or what conduct on the part of some of the 
members may lead to disruption of the joint undivided family and convert a joint tenancy into a 
tenancy in common must depend on the facts of each case. A definite and unambiguous indication 
by one member of intention to separate himself and to enjoy his share in s ty May amount 
to separation., But to have that effect the intention must be unequivocal and clearly exp = 








> 
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After this pronouncement of Privy Council, a Full Bench of this Court considered 
the question in Soundararajan v. Arunachalam Chetti!, where it was held that a member 
of a joint Hindu family became separated from the other members by the fact 
of suing them for partition. In the judgments of Sadasiva Aiyar and Seshagiri 
Aiyar, JJ., the law as understood in this presidency till the decision of the Judicial 
Committee referred to above was considered. Till the said decision of the Privy 
Council it was assumed in Madras both by the Bench and the Bar that no separation 
in status affecting the right of survivorship resulted by a mere institution of a suit 
for partition and that it was only the decree of the Court passed in such a suit that 
affected the status. In that decision Sadasiva Aiyar, J.,found as a fact that the 
plaint in that case contained a definite and unambiguous expression by the plaintiff 
of an intention to separate and to enjoy his share in severalty which was also communi- 
cated to the other members by the service of suit summonses. With reference to the 
question as to when and to what extent the filing of a plaint may be considered to 
effect a severance in status the learned Judge’s observations at page 173 are of con- 
siderable assistance. It is necessary to bear in mind those observations in order to 
understand some of the cases of this and other High Courts whch hold that a plaint 
which was filed and was subsequently withdrawn did not bring about a disruption 
of the status of the family. The learned Judge says, at page 173, 

“It seems to me that if the plaint is filed, not merely for a declaration of the plaintiff’s right as a 
coparcener in an undivided family (as in the old Calcutta case Debse Pershad v. Phool Koeres alias Gheena 
Koeree?), but is brought for a partition of the joint family property on the basis that the 
plaintiff wishes to be treated as a divided coparcener from the date of the plaint (if not from 
an earlier date) and if he seeks for mesne profits at least from the date of the plaint, if not from an 
earlier date, and asks for the division of the properties as they stood at the date of the plaint, if not at 
an earlier date, it seems to me difficult to conceive of a stronger, more unequivocal and more unambi- 
guous declaration of an intention to separate himself and if that intention is communicated through 
the court by summonses issued to the defendants (the remaining coparceners) in that case, such 
clear expression of intention becomes fully effectual to create division in status. I take it that the phrase 
“clearly expressed ° means ‘ clearly expressed to the definite knowledge of the other coparceners’.’’ 


From this it follows that it is not every plaint or every suit for partition that brings 
about a division in status from the moment the suit was instituted and the summonses 
in the suit were served on the other coparceners. It must contain a clear and 
unambiguous intention on the part of the coparcener suing that he wishes to treat 
himself as a divided coparcener from the moment the plaint was filed. ‘This view 
of the learned Judge was accepted by Sir John Wallis, C. J. and Seshagiri Atyar J. 


The next decision of the Judicial Committee in which the question was consi- 
dered more elaborately after an examination of the Hindu law texts bearing upon 
the point is the well-known decision of Girja Bat v. Sadashiv Dhundiraj*. In that case, 
a coparcener issued a registered notice to the other coparcener whereby he commu- 
nicated his desire to have a partition of the whole of the joint family properties 
and to hold his one-third share in severalty. As the demand was not complied 
with, he instituted a suit for partition immediately impleading the other coparceners 
as parties to it. During the pendency of the suit he died leaving his widow as his sole 
heiress. ‘The widow thereafter applied for bringing herself on record as the legal 
representative of her deceased husband, and that application was opposed by the 
defendants on the ground that after the death of the husband the entire properties 
of the family passed to them by survivorship, and that therefore the widow had no 
right to come on record as the deceased plaintiff’s legal representative. ‘The ques- 
tion that had to be considered, therefore, was whether the earlier notice in the suit 
put an end to the joint status of the family or not. The view taken by the Judicial 
Commissioner against whose decision an appeal to the Judicial Committee was 
preferred was that a severance in status could not be brought about by a mere 
unilajeral declaration and that it required the consent of the others or an effective 
decree of the Court to bring about that result. In dealing with this contention, 
their Lordships pointed out the two-fold meaning attached to the word “ partition *? 


I. (1915) 29 M.L.J. 793: LLR. 39 Mad. 3. (1916) 31 Mula 5: LR. 48 I.A. i51 ? 
159 (F.B.). I.L.R. 43 Cal. 1081 ( i 
2. (1869) 12 W.R. 510. 
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or “ vibhaga ” under Hindu law as pointed out by their Lordships in the earlier 
case of Appovier v. Ramasubba Aiyan1, and reviewed the texts of Hindu Law and the 
conclusion was stated at page 1047. As that passage is the foundation for the dis- 
cussion of the question in later cases, it is necessary to quote it in extenso, 

“Their Lordships do not think it necessary to examine further the law as laid down in the texts. 
They propose to refer shortly to the cases which establish clearly that se tion from the joint family 
involving the severance of the joint status so far as the separating member is concerned, with all the 
1 consequences resulting therefrom, is quite distinct from the de facto division into specific shares 
of the property held until then jointly. One is a matter of individual decision, the desire on the part 
of any one member to sever himself from the joint family and to enjoy his hitherto undefined or un- 
specified share separately from the others without being subject to the obligations which arise from the 
joint status ; whilst the other is the natural resultant from his decision, the division and separation 
of his share which may be arrived at either by private agreement among the ies, or on failure, 
of that by the intervention of the Court. Once the decision has been apine mai Gara and clearl 
intimated to his co-sharers, his-right to obtain and possess the share to which he admittedly has a Ailes nbad 
able (the italics are ours) ; neither the co-sharers can question it nor can the court examine his con- 
science to find out whether his reasons for separation were well-founded or sufficient; the Court 
has simply to give effect to his right to have his share allocated separately from the others.” 

At page 1050 it is again pointed out that, 

“The intention to se te may be evinced in different ways, either by explicit declaration or 

by conduct. Ifit is an inference derivable from conduct it will be for the court to determine whether 
it was unequivocal and explicit.” 
In the result their Lordships held that there was a severance in status in view of 
the notice and of the institution of the suit for partition and that the widow was 
entitled to succeed. Whether there was such an intention and whether it was 
communicated to all the members has to be decided from the facts of each case. 
If there was an explicit declaration which was communicated, the problem may be 
easily solved ; but if there was none such, and the Court has to infer it from the 
conduct, the entire conduct, has of course, to be taken into consideraion in order 
to reach a, conclusion one way or the other. In considering the later decisions it is 
necessary to bear this distinction in mind and to see whether it is a case where, on 
the facts, there was an explicit declaration or whether it was merely a case of inferring 
an intention to separate from the course of conduct. 


In Kawal Nain v. Budh Singh*, a suit for partition instituted by one of the mem- 
bers was dismissed on the ground that the plaint did not disclose a cause of action. 
After the dismissal of the suit the plaintiff in the suit mortgaged his share of the pro- 

erty in favour of the predecessor-in-title of the appellants before the Privy Council. 
a a suit to enforce that mortgage to which the other members of the family were 
impleaded as parties they raised the objection that as the mortgagor was a member 
of joint Hindu family governed by the Mitakshara law at the time of the mortgage, 
the mortgage did not bind the family. According to the law obtaining in that pro- 
vince a coparcener had no right to alienate his undivided share of the properties. 
The mortgagee met the objection of the other coparceners by the plea that the 
earlier suit for partition which no doubt was dismissed brought about a division 
of the status of the family and that therefore the mortgage by a co-sharer thereafter 
was valid. Their Lordships had therefore to consider the effect of the prior suit 
on the status of the family. There was a definite finding of their Lordships that 
the plaint in the prior suit amounted to an intimation to the defendants (coparce- 
ners) of an unequivocal desire of the mortgagor to separate from the joint family 
and that therefore on the principle of the decision in Girija Bat v. Sadashiv Dhundiraj?, 
the commencement of the suit for partition effectively separated the mortgagor 
from the joint family even prior to the date of the mortgage. It is again pointed out 
in that case that for a division in status brought about by such unilateral declara- 
tion the consent of the other co-sharers was unnecessary and that a decree may be 
necessary for working out the result of the severance and for allotting definite shares ; 
but the status of the mortgagor as separate in estate was brought about ‘by the 
assertion of such right irrespective of the result of the suit. 


1. (1866) 11 M.LA. 75. g. (1916) gt M.L.J. 455: L.R. LA. 
2. (937) 33 M.L.J. : L.R. 44 I.A. 151: LL.R. 43 Cal. 1031 B.C). 
159: I.L.R. 39 All. 496 (2.C.). 
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In Ramalinga Annavi v. Narayana Annavi1, a coparcener issued a notice intimating 
his intention to become separate to the other coparceners and thereafter instituted 
a suit for partition. He claimed in the suit besides partition of the properties that 
a provision should be made in the decree for partition, for the marriage expenses of 
two of his sons one of whom was however married before the date of the decree. 
Of course if the family were joint the marriage expenses should have been met 
out of the family funds ; but if there was a division there was no liability on the 
family property to meet the marriage expenses of the divided members. The High 
Court held that until the decree for partition the joint family status was not affected 
and that therefore the liability of the family continued until then. The Privy 
Council reversed this decision and applying the principle of Girja Bai v. Sadashiv 
Dhundiraj?, held that the notice issued by the plaintiff before the institution of 
the suit effected a separation and that therefore no provision could be made for the 
marriage expenses of his sons. At page 495 it is stated : 

“ This view (the view of the High Court) is opposed to the law laid down in Girja Bai v. Sadashiv 

Dhundiraj*, where it was held expressly, that under the law of the Mitakshara, to which the parties 
in the present case are subject, an unambiguous and definite intimation of intention on the part of 
one member of the family to separate himself and to enjoy his share in severalty has the effect of 
creating a division of the interest which, until then, he had held in jointness. This intention was 
clearly intimated to the coparceners when the plaintiff Nara served on them_ the notice on 
goth July, 1909. That notice effected a separation so far as his branch of the family was con- 
cerned, and no obligation rested on the joint family in respect of his sons’ marriages.” 
Syed Kasam v. Forawar Singh®, was a case in which an intention to become separate 
was inferred from the conduct of the parties. In that case all the members of the 
family by an agreement appointed an arbitrator to partition the property. The 
arbitrator divided the property into lots and lists were drawn up., After one of the 
coparceners to whom a lot was given by the arbitrator died, the parties notwithstand- 
ing his death acted upon the division made by the arbitrator. These transactions, 
particularly the claim for partition and the agreement appointing an arbitrator, 
were held to be sufficient to effect a severance in interest and to prevent right of 
survivorship. Their Lordships stated, 


“Tt is settled law that in the case of a joint Hindu family subject to the law of the Mitakshara 
a severance of estate 1s effected by an unequivocal declaration on the part of one of the joint holders 
‘of his intention to hold his share separately, even though no actual division takes place; and the 
commencement of a suit for partition has been held to be sufficient to effect a severance in interest 
even before decree.” 


The same view was reiterated by the Privy Council in Balkrishna v. Remkrishna*. 
It was also a case where from the conduct of a coparcener an intention on his part 
to become separate in estate was inferred, and the decisions in Suraj Narain v. Iqbal 
Narain®, Girija Bat v. Sadashiv Dhundiraj?, and Kawai Nain v. Budh Singh®, were 
referred to. In that case it may be noted that there were also some acts which 
pointed to the conclusion that they were joint, but the entire conduct had to be 
considered and an inference drawn from it. The inference of course is one of 
fact. As the Courts in India found concurrently a clear intention on the part of 
the coparcener to become separate, their Lordships saw no reason to differ from 
that conclusion. 


Babu Ramasray Prasad Chowdhary v. Radhtkadevt’, is also an instance where from 
conduct an inference to become separate was drawn. ‘The corparceners in that 
case made an application for registration of their separate shares in property ay 
purchased and the shares were registered separately. There was collection 
of rentin definite shares. These were treated as indications of an intention to 
become separate. The principle is stated thus at page 174: 


1. (1922) 48 M.L.J. 428: L.R. 49 LA. 300 (P.C.). 

168; LL.R. 45 Mad.. 489 (P.G.). 5- (1912) Bore 345 : L.R. 40 IA. 40: 
2. (1916) 31 M.L.J. 455: LR. 43 LA. ILR, 35 All. 80 (P.C.). ~ 
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3. (1922) 43 M.L.J. 676: LR. 49 I.A. I.L.R. 39 All. 496 (P.C.). 
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“ It is, however, well settled that a member of a joint family may effect a separation in status 
by giving a clear and unmistakable intimation by his acts or declarations of a fixed intention to become 
separate even though he goes on living jointly with the other members of the family and there 18 no 
division of property: Balkrishna v. Ramakrishnal, and that is the sort of separation which the 
High Court has found to have taken place in the present case.” 


Here again, the fact that an unmistakable intimation to separate may be deduced 
from evidence of conduct besides declarations was emphasised. 


The last of the Privy Council cases, apart from two other decisions which will 
be dealt with presently is reported in Ram Narain Sahu v. Mst. Makhna’. The 
facts of that case are somewhat peculiar. Under a preliminary decree in a partition 
suit a joint share was allotted to two brothers who were defendants in the suit. 
One of them was a Junatic and was represented in the suit by his wife as his guardian- 
ad-litem. Before the actual division in pursuance of the preliminary decree, 
the wife as guardian of her husband applied to the trial Judge for a separation of 
the shares inter se between the two es The Subordinate Judge granted the 
prayer and partition of the properties was effected even between the two brothers 
inter se. There was an appeal against the final decree in the partition suit, and during 
the pendency of that appeal the lunatic died and his widow became the heir-at-law. 
The final decree, however, in so far as it contained a division of the properties 
between the brothers inter se was reversed by the High Court on the ground that 
the Subordinate Judge had no power to vary the preliminary decree on the appli- 
cation of the lunatic’s guardian. The decree of the High Court however contained 
a direction that by the decree and judgment of the High Court the learned Judges 
did not intend to decide the effect of the application of the wife on behalf of her 
husband to separate the property inter se between the two brothers on the joint 
status between the brothers which should be fought out in a separate suit. The 
surviving brother thereafter instituted a suit against the widow for a declaration 
that the property of the lunatic brother survived to him and that he was entitled 
to recover his share of the property which came into the possession of the widow 
under the partition made by the trial Court in the earlier suit. On behalf of the 
widow it was contended that the petition in the earlier suit filed by her brought 
about a division in status notwithstanding the decree of the High Court which 
negatived such a right. Dealing with the contention that the decree of the High 
Court in the partition suit negativing the claim made on behalf of the lunatic for 
separation of his share had the effect of continuing the family as joint, their Lordships 
observed at page 687: l 


“ It is difficult for more than one reason, to accept this contention. The decision of the High 
Court proceeded upon the general consideration that the Preinan decree not having provided 
for the separation of a one quarter share the final decree could not c a separate allotment in res- 
pect ofit. This was not a matter in any way having special reference to the disability of Deo Narain 
(the lunatic). If it was right it would have been equally right had Deo Narain been sui furis, and 
had he declared in the most solemn and explicit manner after the preliminary and before the fmal 
decree his intention to become separate in estate and interest. Yet it could hardly be right in that 
case to hold that because he did not get an allotment in severalty by the final decree he remained 
joint in status. The gap between preliminary and final decree is not seldom of considerable duration 
and the ordinary right of a coparcener to effect a separation of his estate, interest or title—as distinct 
from a partition by metes and bounds—by a proper declaration of his desire to sever, is not abro- 
gated by the mere fact that he has not claimed to exercise it prior to the preliminary decree.” 


All these decisions of the Judicial Committee have clearly and distinctly stated 
the principle that a unilateral declaration which was unequivocal and which was 
communicated to the coparceners brings about a disruption or division of the status 
of a family. There is nothing in any of these cases to indicate that when once the 
communication of the intention is made which has resulted in the severance of the 
status, it is open to him to withdraw such intention and nullify its effect so as to 
restore the family to its original joint status. It is however contended that two 
decisions of the Privy Council to which we have not so far referred have laid down 
that such an intention, even after communication resulting in a division in status, 
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could be revoked and that there was locus penilentiae. The two cases are Kedar- 
nath v. Ratan Singh!, and Palaniammal v. Muthuvenkatachala Moniagar*. The 
judgment of the High Court which went on appeal to the Privy Council in Palani- 
ammal v. Muthuvenkatachala Moniagar?, is reported in Palaniammal v. Muthuvenkata- 
chala Maniagarar®, It is nec to examine the facts of these two decisions 
closely with a view to decide a es there is any foundation for such a contention 
and whether the Privy Council intended to lay down that a division in status once 
brought about by a unilateral act could be undone so as to restore the coparcenary 
status of the family, which is not permissible under the Hindu law. Of course it 
is possible to bring about a re-union, but that can only be by an agreement between 
the parties. The withdrawal of the unilateral act which had already resulted in a 
division in status cannot amount to an agreement to reunite, and if there are minors 
even this agreement is impossible. 


The facts in Kedarnath v. Ratan Singh1, so far as they are material for the pur- 
pose of this discussion were : Gaya Din, Umrao Singh and Ratan Singh were three 
brothers. In or about 1859, the Government, who had confiscated their estate 
granted part of it, viz., Sherpur to Gaya Din by way of grace and not in recognition 
of any proprietary rights in him. Gaya Din however made statements before 
competent authorities to the effect that though the grant was in his sole name the 
three brothers had equal shares and that he was the manager on behalf of all of 
them. Umrao Singh instituted a suit before the death of Gaya Din in 1869 fora 
partition and separation of his one-third share. Ratan Singh also seems to have 
instituted a suit for partition at or about the same time but even during the lifetime 
of Gaya Din he withdrew that suit and compromised with Gaya Din and continued 
to live with him jointly. Umrao Singh however continued his suit even after the 
death of Gaya Din after impleading Gaya Din’s widow as his legal representative 
and ultimately compromised it with her. Under an arrangement between the 
widow of Gaya Din, Lochan Kuar, and Ratan Singh the widow was allowed to 
continue in possession and enjoyment of the two-third share for her life and under the 
said arrangement the two-thirds share had to pass to Ratan, after her death. The 
widow died, and Ratan Singh came into possession of the property. Umrao Singh 
then instituted the suit, out of which the appeal before the Privy Council arose, 
along with another who supplied funds for the suit, claiming a half share in the 
estate and in the alternative one-sixth. His case was that Ratan Singh and Gaya 
Din became divided and that the estate was the self-acquired proprty of Gaya Din. 
It was found that under the family arrangement which was admitted by Gaya 
Dim the three brothers became jointly entitled to the estate as members of an un- 
divided Hindu family and that it was not the self-acquired property of Gaya Din. 
It was also found both by the Judicial Commissioner and by the Privy Council 
that Ratan Singh remained joint with Gaya Din till the latter’s death and that on 
Gaya Din’s death he was entitled to two-thirds of the property. The fact that Ratan 
Singh instituted a prior suit for partition claiming a one-third share, and that he 
remained with Gaya Din and withdrew his claim was adverted to at page 426 of 
the report. On a perusal of the arguments before the Judicial Committee, more 
fully reported in Law Reports 37 Indian Appeals, 161, it would be seen that the 
effect of withdrawal of a unilateral declaration after it was communicated did not 
arise for consideration at all in that case. 


Mr. De Gruyther’s contention was that Umrao’s separation operated as a com- 
eke partition not only between himself on the one hand and Gaya Din and Ratan 
ingh on the other but also between Gaya Din and Ratan Singh inter se, and that in 
any event it had the effect of throwing the burden on Ratan Singh of establishing 
that he and Gaya Din agreed to re-unite or to remain united. In reply to this 
contention Sir R. Finlay urged that there was no presumption that Umrao’s sepa- 
ration effected a partition of title between Gaya Din and Ratan Singh and that 
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there was no proof of separation between the two brothers Gaya Din and Ratan 
Singa or of any wish or intention to separate. He also argued that there should be 
some act or binding declaration of intention before a division of title between the 
brothers Gaya Din and Ratan Singh could be held to be established so as to put 
an end to the right of survivorship claimed by Ratan Singh. In reply to this argu- 
ment Mr. De Gruyther, however, did not contend, as he would possibly have con- 
tended if there was any substance therein, that the institution of the suit for par- 
tition by Ratan Singh and its withdrawal during the lifetime of Gaya Din had that 
effect. The question therefore of the effect of withdrawal of an intention to separate 
communicated to the other members was not before the Privy Council and it is 
difficult to see how this case can be treated as an authority in support of the con- 
tention that such an intention is revocable. The mere claim for a partition need 
not necessarily imply a fixed determination and communication of an intention to 
divide the title and hold the property in severalty. It is merely a piece of conduct 
from which an inference for or against the expression of such an intention may be 
deduced according to the facts and circumstances of each case. 











This leads us to a consideration of the next decision of the Privy Council which 
it is urged establishes that after communication of an intention there is locus pentientta 
and that it can be revoked. That decision is Palaniammal v. Muthuvenkatachala 
Moniagart. The suit in that case related to the partition of an estate known as 
the Vadimitta estate. The estate was purchased sometime in 1834 by one Periyar 
Muthukumaraswami. He died in 1834 leaving a will in and by which he parti- 
tioned the property between his six sons by his first wife and the one son by the 
second. In 1842 a suit was filed in the Zilla Court of Tinnevelly by an ancestor 
of the plaintiffs in the action which was the subject-matter of the appeal before the 
Privy Council. In that suit a partition of the estate was claimed on the basis of 
the will left by Muthukumaraswami. The suit was resisted by the eldest son on 
the ground that the estate was not partible and that the will executed by the father 
was invalid under Hindu law. The Zilla Judge found that the estate was partible 
property and that the will was invalid. He however divided the property giving 
one half of the estate to the six sons of Muthukumaraswami by his first wife and the 
other half to the son by his second wife according to what is called Pathnibhagam. 
There was an appeal against that decision to the Sudder Court, and in the appeal 
it was held that the estate was partible, that the will was invalid and that the divi- 
sion effected under the decree of the Zilla Court was wrong and the estate was divisi- 
ble between the several sons equally. The Sudder Court declined to grant a decree 
dividing the estate in accordance with Hindu law on the ground that the 
suit was instituted only for a division according to the will and not in accor- 
dance with the’law of inheritance. During the pendency of the appeal in the 
Sudder Court the great grandfather of the plaintiffs in the subsequent suit who 
was the first plaintiff in the Zilla Court filed a razinama whereby he expressed. his 
wish not to press for partition of the estate and to leave it in the hands of the eldest 
son. The effect of the proceedings in the suit and of the razinama on the status of 
the family particularly in relation to the plaintiffs’ branch was considered by the 
High Court in its judgment. The High Court was of opinion that the proceedings 
in that suit and the razinama did not evidence an intention on the part of the great 
grandfather of the plaintiffs to separate himself from the elder branch. The suit 
“ for partition itself was not on the footing that it was joint family property but was 
merely to enforce a share in the estate in pursuance of the directions contained in 
the will of the father. It is an instance of inferring from conduct an intention to 
separate, and taking the entire proceedings into consideration the High Court came 
to the conclusion that no such intention was ever manifested in the course of those 
proceedings. Kumaraswami Sastri, J., observes at page 775 of the report (Palant- 
ammal v. Muthuvenkatachala Mantagarar*). 
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“ Assuming the mere filing of a plaint is sufficient to sever the status of the coparcener it seems 

to me that till a decree is in that suit it is open to the plaintiff to change his mind and to with- 
draw the suit so as to leave him in the same position as if no suit had been filed. J can find nothing 
either in Hindu law or in the decided cases to countenance the view that a mere expression of an 
intention to separate is irrevocable.” 
There being no express declaration of an intention to separate, and it being a case 
where such an intention had to be inferred from the conduct of the parties in the 
suit, it is difficult to see how the statement by the learned Judge is an authority 
for the position contended before us. No one could suggest that a mere filing of 
a plaint will be sufficient to sever status, if, as pointed out by Sadasiva Aiyar, 
J. in Soundararajam v. Arunachalam Chetty1, the plaint does not proceed on the 
footing of an intention or exercise of the volition by the coparcener instituting 
the suit to hold the property in severalty from the moment of the institution 
of the suit. Further, a mere expression of intention is not sufficient in law to 
bring about a division in status. The intention must be unequivocal and definite 
in the sense that from that very moment the person manifesting such intention 
desires to become separate in status and to hold the pro in severalty. It 
must be communicated also. It is open to’a person merely to hold an intention, 
but he may not carry out that intention to effect with the consequence that no 
division of the right or the status results therefrom. The learned Judge was not 
at all considering and was not called upon to consider the question whether, if 
by reason of the communication of the intention a division of the status has 
resulted, it was open to that person by his unilateral act to undo’ it, consistent 
with the principle of Hindu law that when once there is a division the copar- 
cenary cannot be again brought into existence except to the limited extent of 
bringing about a re-union by agreement between the parties. 

When the matter went up to the Privy Council, their Lordships confirmed 
the decision of this Court. At page 258 the following passage occurs : 


“ The fact that any member of a joint family has separated himself from his coparceners may 
be proved by his suing Dr partition of the joint family property, and if the suit is decreed the date of 
his severance from the joint family will, if nothing else is proved, be treated as the date when the suit 
was instituted. In Kedarnath v. Ratnan Singh?, a member ofa joint Hindu family had filed a plaint 
claiming a partition but afterwards had withdrawn it, and the Board held that no severance of the 
joint status resulted. Their Lordships see no reason to depart from that view, although such a 
laint, even if withdrawn, would, ies explained, afford evidence that an intention to separate 
been entertained, see Girja Bat v. Sadashiv Dhundiraj* and Kawal Nain v. Budh Singh*. Ina suit 
for partition which proceeds to a decree which was made, the decree for a partition is the evidence 
to show whether the separation was only a separation of the plaintiff from his coparceners or was a 
separation of all the members of the joint family from each other. It appears to be obvious to 
their Lordships that in a suit for partition no effective decree can be made for a partition unless all 
the coparceners whose addresses are known, are parties to the suit, and that it is the decree alone 
which can be evidence of what was decreed.” 


ô . 
From tbis it is argued that the Privy Council really recognised that an intention 
was revocable even after it was communicated. It seems to us that in this passage 
their Lordships are merely considering the effect of conduct evidenced by the 
institution of the suit for partition and the decree in such a suit. If there was no 
declaration of intention in the plaint and the matter had to be judged by the conduct 
in the suit, the fact that the claim for partition was withdrawn is a material element 
to be considered in inferring whether an intention to sever did or did not exist. 
The reference to the decision in Kedarnath v. Ratan Singh? can be justified only on that 
footing, as we have already shown that the question did not at all arise for con- 
sideration in that case. All that the plaint in such a suit would establish is that 
the coparcener entertained an intention to separate ; but whether he had expressed 
such an intention in the plaint to become severed in status immediately and intended 
to convey that intention by that plaint to the other members is a different matter 
and has to be judged from the language of the plaint in each case. The reference 
to the two decisions in Girja Bai v. Sadashiv Dhundiraj? and Kawal Nain v. Budh Singh* 


1. (1915) 29 M.L.J. 793: I.L.R. 39 Mad. 3. (1916) 31 M.L..J. 455: L.R. 4g I.A. 
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makes it clear that their Lordships were fully alive to the principle that when once 
an intention is expressed and communicated, the status of the person is thereby 
affected which it is not possible to nullify or undo. Their Lordships also state 
at page 258 that when once a joint Hindu family separates, the family or any of its 
members may agree to re-unite as a joint Hindu Émil , but that is of rare occurrence 
and it requires strict proof to establish the same. This is the only mode by which 
to a limited extent the effect of a division can be got rid of. It is impossible to 
hold that their Lordships are laying down in the succeeding paragraph a principle 
which is opposed to Hindu law. On the facts of the particular case the conclusion 
of their Lordships was as follows : 

“Their Lordships think that so far from the members of that joint family intending to separate 
their object probably was to establish themselves, if possıble, as a joint family with an impartible 
estate descending according to the rule of lineal primogeniture with rights of maintenance and 
other privileges for the junior members. Such a joint family could not established in modern 
times.” 


This passage, in our opinion, gives the real basis of the judgment of their Lordships. 
Their Lordships were only trying to ascertain the intention of the members of the 
family, which was according to their Lordships’ finding to create a joint family 
with an impartible estate. Their Lordships aay held that such creation was 
unknown to Hindu law. 


An examination of the decision of the Judicial Gommittee leads us to the 
conclusion that there is no foundation for the contention urged before us on behalf 
of the respondents. It only remains for us to refer to the decisions of our and other 
High Courts cited before us. In Vemi Reddi v. Nallappa Reddi? decided by Sadasiva 
Aiyar and Spencer, JJ., the plaintiff instituted a suit against his father for a decla- 
ration that the mortgage executed by the father was not binding on him on the 
ground that the mortgaged property had fallen to his share in an earlier partition. 
After the institution of the suit he filed a petition to amend the plaint so as to include 
a prayer for partition in case the Court were to hold that the earlier partition was 
not established. He subsequently withdrew that petition stating that he did not 
intend to press the question of division and also withdrew the suit with liberty to < 
file a fresh suit for a partition. He subsequently instituted a suit for partition on 
an alternative basis to get the earlier partition established or if that was not found 
to be true, for a division of the family properties. One of the questions in that 
case was the effect of the amendment petition filed in the earlier suit which was 
subsequently withdrawn. ‘This contention however was not raised in the Courts 
below but was raised for the first time in the High Court. The conclusion of 
Sadasiva Aiyar, J., was that the petition did not contain an unequivocal and final 
expression of an intention to become divided in status. Spencer, J., treated it asa 
piece of conduct along with others from which an inference of an unequivocal 
intention had to be drawn. Both the learned Judges thought that the conduct 
of the plaintiff in instituting the former suit and in applying to get the plaint amended 
and thereafter withdrawing this petition and withdrawing the suit did not constitute 
an unambiguous expression of intention resulting in a separation of status. Palani- 

ammal v. Muthuvenkatachala Maniagarar* was also referred to. 


Krishnaswam Naidu v. Nammayya Naidu? is a case similar to Vemi Reddi v. Nallappa 
Reddi!, The plaintiff instituted an earlier suit for partition and withdrew it with 
liberty to bring another suit on condition of paying the costs. He failed to pay 
the costs but continued to live jointly with the other coparceners. He thereafter 
instituted a fresh suit for partition. The learned Judge was of opinion that their 
Lordships of the Privy Council did not intend to lay down a general principle that 
the filing of a suit for partition was sufficient in all cases to constitute a severance 
in status, and that there was no authority for holding that every such declaration 
was irrevocable. This again, in our view, is a case where from conduct evidenced 
by the institution of the partition suit and its withdrawal an intention to sever 
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could not be inferred. Phillips, J., follows this opinion in Ganapathi v. Subramaniam 
Chetti? sitting with Madhavan Nair, J. There a Hindu father instituted a suit 
for partition for himself and on behalf of his minor sons against his father, his 
brother and his sons. Before a decree was passed, the grandfather died and subse- 
quently the father, t.¢., the plaintiff. One of the sons who became a major elected 
to continue the suit for himself and also on behalf of his minor brother. The mother 
of the minor plaintiff however was opposed to that course and did not want a partition 
for the minor. The minor was therefore transposed as a defendant. The other 
coparceners had no objection for a division. The trial Court passed a decree 
awarding a one-third share to the major brother for himself and- also on behal, 
of his minor brother. There was then an appeal to the High Court on behalf of 
the minor. It was contended on behalf of the minor that it was not advantageous 
to the minor to become divided from the defendants as his share would be increased 
by the death of the grandfather. It was argued that the institution of the suit 
by the father had not the effect of bringing about a severance between his branch 
and the other branches. The learned Judges accepted this contention, and in 
our view their decision on this point is wrong as it is opposed to the Privy Council 
decisions in Mst. Jatti v. Banwari Lal? and Ramalinga Annavi v. Narayana Annavi®. 
The learned Judges thought that their view was supported by the decision in Palani- 
ammal v. Muthuvenkatachala Moniagar*, but in that case the question was not between 
the father and his descendants but between persons standing in the same degree. 
In such a case no doubt the separation of one member does not necessarily create 
a division between all the members, but it is a totally different thing where the 
father as the head of the family of his branch severs himself from the others. Not 
only himself but his descendants as well would become separated from the other 
branches. The learned Judges in view of this conclusion thought that the minor 
stood to gain by not separating himself from the rest. This again is a decision 
in which there was no express declaration but one had to be inferred from the 
conduct. The observation at page 851 in Ganapathi v. Subramania Chetti? that : 


“In this view it would be difficult to hold that a declaration of intention by the father; which is 
subject to revocation, must necessarily effect a separation of his sons from that date.” 
cannot refer to a case where the separation had already been brought about by 
communication of the intention. 


Thavasimuthu v. Thavasimuthu® is a decision of Ramesam, Officiating Chief 
Justice and Cornish, J., in which the effect of the institution of a suit for partition 
again came up for consideration. The learned Judges were of opinion that 
the institution of a suit for partition effects a severance in status conditionally, 
the condition being that the suit is proceeded with and not withdrawn. This 
must be understood to mean that a mere suit for partition, the plaint in which does 
not amount to or does not contain an intention to separate, has not the effect of 
bringing about a division in status from the moment of the institution of the suit. 
The observations of Venkataramana Rao, J., in Rama Rao v. Venkatasubbayya® and 
Krishnan Pandalai, J., in Annamalai Chettiar v. Koothappudayar’ have also to be 
understood in the same light. 


There is nothing in the decisions in Chockalingam v. Muthukaruppan® and Diravyam 
v. Veeranan® to support the contention on behalf of the respondents. In the latter 
case, even the papers relating to the withdrawal of the suit for partition were not 
on record. As the fact of withdrawal was admitted it was argued that the onus of 
proving that the institution of the suit did not effect a severance in status was shifted 
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to the other side, and reliance was placed in support of the contention upon the 
decision in Palaniammal v. Muthuvenkatachala Moniagar'. At page 869 the learned 
Judges said : é 

“ This seems to us to read too much into their Lordships’ observations. Referring to Kedar- 
naik v. Ratan Singh*, their Lordships said that they saw no reason to depart from the view there 
laid down and only added that the plaint so presented, evenif withdrawn, would, unless explained, 
afford evidence that an intention to separate been entertained. This can hardly be read as layi 
down any rule of law or even a presumption. It only seems to suggest a possible inference of bce: 
It is not unlikely, as observed by the learned Subordinate Judge, that in this case the ninth defendant 
instituted the suit'at a time when he thought that he would get some benefit out of it but that when he 
found that there would be nothing left after payment of the debt due by the family he did not think it 
worthwhile to proceed with the suit. These circumstances do not seem to us to warrant the conclu- 
sion that he became divided merely by the presentation of the plaint.” 
We respectfully agree with this view of the decision in Palaniammal v. Muthuvenkatachala 
Monzagar}, 

Of the decisions of the other High Courts referred to in the course of the 
arguments before us it is only necessary to refer to some of them. In Banke Bihari v. 
Bry Bihari? a member of a joint Hindu family sent a registered notice to the other 
members demanding a partition, but he abandoned that intention to separate a 
day or two later as a result of an agreement between the members of the family. 
The question was whether in the circumstances there was a severance in status. 
The actual decision in the case was that as the other members algo agreed to the 
abandonment of the intention, there was no separation in law. Of course the ` 
decision can be justified on the ground that with the consent of the members there 
was a re-union. If it is to be treated as an authority for holding that the intention 
is revocable, we must respectfully dissent from it. The decision in Joala Prasad 
Singh v. Mst. Chanderjot Kuer* is only an authority to the extent of indicating the 
modes by which an intention may be established or proved, and following the 
decision of the Privy Council in Girja Bat v. Sadashiv Dhundiraj®, it was pointed out 
that as intention has to be proved in a Court of Justice it can be established 
by evidence. The evidence may consist of the filing of a plaint claiming partition 
or it may take some other form, but it is no more than evidence of the intention 
to separate. In that case the filing of a plaint was not considered as evidencing 
a clear communication of an intention to separate, and the learned Judges declined 
in second appeal to interfere with that finding of fact which was reached by the 
Courts below. 


The question was examined at length by the Nagpur High Court in Shankar 
Singh v. Gulabchand®. The learned Judges held that the severance effected by an 
unequivocal intention to become separate which was communicated could be 
nullified provided all interested consented to a re-union. The facts of the case 
are somewhat analogous to the present case. There weré two brothers Kesharsingh 
and Kallusingh. The plaintiff” in the suit was an illegitimate son of Kesharsingh 
by a permanently kept concubine. The plaintiff claimed in the suit that an award 
made by the Debt Conciliation Board did not bind him and that he was entitled 
to an injunction restraining the defendants from enforcing it. His case was that 
Kesharsingh became divided in status from Kallusingh which was denied by the 
defendants. Kesharsingh and Kallusingh were admittedly joint at one time, but 
as Kesharsingh was wasting away his property Kallusingh instituted a suit for 
partition in 1933. ‘Though the plaint in that case was not exhibited it was common 
ground between the parties that in the plaint Kallusingh did express an intention 
to separate from the family. During the pendency of the suit Kesharsingh died. 
Kallusingh thereafter applied for permission to withdraw the suit. In the applica- 
tion for withdrawal Kallusingh stated that by Kesharsingh’s death the very reason 
for instituting the suit for partition had disappeared and that he was therefore 
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induced not to cause a separation in the family and thus to abandon his original 
intention to separate himself from the family. The question that had to be consi- 
dered was the effect of this withdrawal. The learned Judges after an examination 
of the authorities held that the severance took effect as a result of the suit instituted 
by Kallusingh and that there were only two possible alternative modes of bringing 
about the former position of jointness, i.¢., either by invoking the principle of re-union, 
or by holding that a locus penitentie to resile was permissible, the severance in interest 
being only provisional. Of these alterntives, the learned Judges preferred the 
former. The reasons for this view are contained in the following paragraph : 

“ We feel there are objections in principle to the latter view. Every member of a joint family 
has a right to bring about a severance of interest. That is an incident of joint ownership. But the 
moment severance 18 effected the member separating ceases to be a member of a joint family and we 
find it difficult to see how a person who is not a member of the family can join it or rejoin it, by 
unilateral action. ually it seems wrong in principle to permit a person who has severed his interests 
to do something which will affect the status and rights of the other members by unilateral action.” 
The two Privy Council decisions in Kedarnath v. Ratan Singh and Palaniammal v. 
Muthuvenkatachala Moniagar* are explained by the learned Judges on the footing of 
re-union, if really there was a severance in those two cases. Palantammal v. Muthu- 
venkatachala Montagar* was explained also on the basis that it was really a case 
in which on a consideration of the evidence the Judicial Committee came to the 
conclusion that there was never any intention to separate and that the object of 

7 the suit was not to effect a partition but only to establish that they were joint as 
indicated in the last paragraph of the judgment of their Lordships which has already 
been quoted. We respectfully agree with this decision of the learned Judges which 
is correct both on principle and on authority. 


The Bombay High Court in Gangadhar Rao v. Ramchandra? expressed the opinion. 
that by an agreement the parties might continue to be joint as before. Nobody 
can quarrel with this, as from such an agreement it is possible to infer a re-union 
so long as there were no minors, but the statement at page 147 (column 2) to the 
effect that an unequivocal demand for partition should not only be communicated 
but also should be persisted in in order to bring about a division in status is not 
supported by any authority. Of course, if with the consent of the other members 
it was abandoned or withdrawn so as to constitute an agreement to re-unite, that 
is a different matter altogether. We are therefore of opinion that save in the case 
of a re-union it is not open to a member of a coparcenary governed by Mitakshara 
law to revoke or withdraw an unambiguous intention to separate communicated 
to the other members, after such communication. 


This leads us on to a consideration of the effect of the proceedings in the suit, 
O. S. No. 63 of 1933. It is not contended before us that the plaint in that case, 
Ex. C, does not contain an unambiguous declaration of an intention to separate. 
After setting forth the facts which influenced his determination to become separate 
the second defendant who was the plaintiff in that suit alleged in paragraph 5 : 

“ Therefore, the plaintiff being unwilling to remain joint with the defendants has decided to 

become divided and he has filed this suit for separation of his one-fifth share in the assets remaining 
after discharging the family debts separated and for recovery of possession of the same.” 
It is also common ground that this was communicated as the suit summonses were 
served on all the defendants and in fact the third defendant by Ex. C-2 his written 
statement, expressed also a similar intention. The mother of the plaintiff and the 
first defendant also filed a written statement, Ex. C-1, on be of the minors 
claiming a partition. After the issues in the suit were settled and the suit was 
ready for trial Jaggarao, the first defendant, in that suit died, and on 21st November, 
1934, the second defendant made the following endorsement on the plaint : 

“ As the first defendant had died and as the plaintiff himself had to manage the family, the plain- 
tiff hereby revokes the intention to divide expressed in the plaint and agreeing to remain as a joint 
family member, he withdraws this suit.” l 
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Till the death of Jaggarao, therefore, the second defendant persisted in his claim for 
a partition, and all the members presumably agreed that there should be a partition. 
This communication of intention undoubtedly brought about a division in status. 
The third defendant was a major, and he also communicated his intention and he 
never withdrew it. No doubt, as the suit did not end in a decree for partition 
the intention expressed by the guardian on behalf of the minor plaintiff and the 
present first defendant may not be of avail, but during the pendency of the suit 
till the death of Jaggarao undoubtedly all the members agreed that there should 
be a division of the property. An agreement to abandon or to unite is not possible 
in this case as at that time the plaintiff and the first defendant were minors. In 
the light of the principles already discussed we are clearly of opinion that there was 
a division in status of defendants 2 and 3 as a result of the proceedings in the suit, 
O. S. No. 63 of 1933. l 


The effect of this conclusion is that the alienation of item 2 of D schedule 
in 1935 under Ex. O, and of E schedule under Ex. O-1, also in 1935 and the sale 
of items 2 and 3 of F schedule in execution of the decree in O. S. No. 57 of 1935 
did not bind the plaintiff and the first defendant as defendants 2 and 3 had no 
right to affect the interests of the plaintiff and the first defendant as they were no 
longer managers. The sale however of item 2 of D schedule was for discharge of 
a binding family debt under Ex. II. The sum of Rs. 6,400, the consideration for 
Ex. O was paid to the mortgagee under Ex. II and with this payment the mortgage 
debt was fully discharged. Under the sale deed the purchaser was directed to 
pay the amount in full discharge of the mortgage debt and was also directed to 
obtain the return of the mortgage deed and retain the same with him as a voucher. 
The endorsement Ex. II-d on the mortgage, the recital in the sale deed and the 
evidence of D. W. 9 the brother of the 11th defendant, and of D. W. 11, the 11th 
defendant himself, fully support the contention that the payment fully discharged 
the mortgage debt. Apart from any other consideration, as the mortgage debt 
was completely discharged by this payment, the 11th defendant would be entitled 
_ under Jaw to subrogationy and as the plaintiff and the 1st defendant derived the 
advantage of getting the property freed from the mortgage, they are bound to 
pay their share of the debt before they are permitted to recover their share in the 
propery covered by Ex. O. The plaintiff and the first defendant therefore should 
each pay 1/5th share of the consideration of the sale under Ex. O. The interest 
on the amount payable by the plaintiff and the mesne profits attributable to their 
shares of the property may be set off and therefore there should be a direction to 
pay the money only from the date of suit with interest and that the 11th defendant 
should be made accountable for mesne profits of the share of the property of the 
plaintiff and the first defendant also from that date. 


As regards E schedule, the sale of course is not binding on the plaintiff and 
the first defendant, and there was also a direction by the lower Court that out of 
the consideration for the sale, as only a portion of it was binding, the plaintiff and 
the first defendant should each pay a sum of Rs. 70-1-0 as condition for recovery of 
possession of their respective shares from the 13th defendant. No doubt in respect 
of this document, the alienee and the 13th defendant may not be entitled to subro- 
gation, though a part of the amount was paid for discharge of the mortgage debt 
under Ex. II. As the plaintiff and the first defendant however have derived 
advantage of this payment which went in discharge of the mortgage debt barring 
a small sum and as the sale is void so far as they are concerned, they are bound 
to pay Rs. 70-1-0 as a condjtion for recovery of their share of the property, and 
the direction of the Courts below will stand. 

As regards F schedule, in the view we have taken of the effect of the proceedings 
in the earlier partition suit, it is really unnecessary to deal with the reasoning of 
the learned District Judge based on the Full Bench decision in Venkatanarayana v. 
Semaraju; but, in our opinion, the learned District Judge was wrong in his conclusion 
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that the present case falls within the principle of the Full Bench decision. These 
items were the subject-matter of an agreement of sale dated 15th December, 1934 
(Ex. VI) by which defendants 2 and 3 both for themselves and on behalf of the 
minor members of the family including the plaintiff and the first defendant pur- 
ported to sell to Sitharatnam for a sum of Rs. 6,400 the property, item 2 of D schedule, 
which was subsequently sold to the 11th defendant. They received an advance 
of Rs. 450 under the agreement and the balance was agreed to be paid towards 
the discharge of the mortgage under Ex. II. Under this agreement defendants 2 
and 3 covenanted to get the sale deed executed also by the mother of the plaintiff 
and the first defendant and also by the mother of Jaggarao’s son who was also a 
minor. The sum of Rs. 450 was utilised for discharge of some binding debt. For 
some reason or other the sale could not be completed. Seetharatnamma filed the 
suit, O. S. No. 57 of 1935, for recovery of the advance paid under the agreement 
and also Rs. 500 as damages. The suit was decreed on the 2gth of September, 1936. 
To that suit the only parties were the present second and third defendants. ‘The 
decree was a personal decree against the two defendants for the sum claimed in 
the plaint. The plaint in that suit is filed as Ex. IV-c, and from a perusal of the 
allegations in the plaint and from the fact that the relief was claimed only against 
defendants 2 and 3 personally and no claim was made against the family properties, 
we are clearly of opinion that they were sued in their personal capacity and not 
as managers of the family. The claim was to enforce payment of the amount of 
advance received by them personally and also for damages for the breach com- 
mitted by them. ‘There is no indication either in the plaint, the judgment or the 
decree that they were sued in a representative capacity and that the decree was 
obtained on that footing. In pursuance of this decree items 2 and 3 of F schedule 
were brought to sale and were purchased by the 14th defendant who obtained 
a sale certificate, Ex. VI-e, on the 23rd of February, 1939. 


The argument of the learned advocate for the respondents is that as, in fact, 
defendants 2 and 3 were managing the family property and business, and as the 
amount of advance was applied for discharge of a binding debt the decree must be 
treated to be a decree against defendants 2 and 3 in a representative capacity as 
managers of the joint family, but we are unable to accept this contention. As 
pointed out in the later Full Bench of five Judges in Nagireddi v. Somappa*, if a 
manager who is not the father was sued on a contract entered into by him and 
the decree contains no direction that it should be executed against the family 
property the decree is only a personal decree and not against the manager. The 
undertaking in the contract to secure the concurrence of the mother and to get 
a conveyance also from her on behalf of the minors is an indication that the 
contract was not entered into in a representative capacity. We are therefore 
unable to agree with the learned District Judge that the decree was obtained 
against defendants 2 and 3 as managers of the family. In this view, it becomes 
unnecessary to consider the correctness of the decision of the Full Bench of three 
Judges in Venkatanarayana Somaraju*, in view of the later Full Bench decision of 
five Judges in Nagireddi v. Somappa', In any view, therefore, the plaintiff and 
the first defendant would be entitled to a decree for partition ofitems 2 and 3 
of F schedule. 


The result is that the second appeal in so far as it relates to A schedule and 
item 1 of D schedule should be dismissed with the costs of defendants 5 to 7 and 
the roth defendant. The appeal relating to item 2 of D schedule and items 2 and 3 
of F schedule should be allowed. The plaintiff and the first defendant would be 
entitled to recover their share in item 2 of D schedule on condition of their paying 
one-fifth of the consideration under Ex. O with interest from the date of suit till 
payment at six per cent. per annum. ‘The decree in respect of E schedule will be 
confirmed. The laintift and the first defendant are entitled to their costs 
throughout from the respective defendants in respect of item 2 of D schedule and 
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of F schedule. There will be no order as to costs in respect of E schedule. 
Though the first defendant in his written statement claimed also a decree. 
for partition and separate possession of his share, no decree was, in fact, granted 
to him either by the trial Court or by the appellate Court. We think that this 
defect should now be remedied by granting a decree also to the first defendant but 
‘subject to payment of the court-fee by him. A decree therefore will be drafted 
in the light : of this judgment in modification of the decrees of the Courts below. 
In other resepcts the decree of the trial Court will stand. The plaintiff and the 
first defendant pay in the first instance the court-fee payable to Government in 
all the Courts and recover the same from the respective defendants to the extent 
of their success. The court-fee payable will be a charge on the suit property. 


This second appeal having been posted for orders this day, the Court made 
the following order :—There will be an enquiry into mesne profits under Order 20, 
tule 12, Civil Procedure Code, in respect of item 2 of D schedule from the date of 
plaint and in respect of 2 and 3 of F schedule from 25th July, 1939. 


VS. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE GovinpDA MENON. 
The Public Prosecutor .. Appellant* — 


U. 
Bondada Ramalingeswaraswamy .. Respondent. 

War Risks (Goods) Insurance Ordinance (IX of 1940), section 7—Offence committed before repeal of 
section—Power of overnment to prosecute after the repeal of the section—Not taken away. 

The repeal of section 7 of the Wark Risks (Goods) Insurance Ordinance did not take away the 
rar which the Crown has to initiate proceedings for an offence committed when section 7 was 
In iorce. ` i 

Appeal under section 471, Criminal Procedure Code, 1898 against the 
acquittal of the aforesaid respondent (accused) by the Sessions Judge, West 
Godavari at Ellore in C.A. No. 58 of 1947 on his file (C.G. No. 77 of 1946 Sub- 
Divisional Magistrate’s Court, Narasapur). 


The appellant in Person. 
G. Chandrasekhara Sastri for Respondent. 


The Gourt delivered the following ' 


JUDGMENT.— This is an appeal against acquittal of the respondent who had 
been convicted by the trial Court of an offence under section 7, sub-section (2) 
‘of the War'Risks (Goods) Insurance Ordinance, which conviction was set aside 
by the learned Sessions Judge on the ground that at the time the prosecution was 
launched section 7 of the Ordinance had been repealed and therefore there was no - 
jurisdiction for the Courts to entertain the case. 

The only question argued by the learned Public Prosecutor is one of law, 
namely, that the repeal of section 7 will not take away the right which the Crown 
has to initiate prosecutions for an offence committéd when section 7 was in force. 
For this argument reliance is placed on section 6, sub-clause (e) of the General 
‘Clauses Act, as well as on a decision of this Court in Chokkalingam In rel, Mr. Chan-¢ 
drasekhara Sastri for the respondent contends that even if section 6 (e) is applicable 
a different intention appears from the repealing enactment that for offences com- 
‘mitted when the repealed Act was in force no prosécution should be instituted 
after the same was repealed. The learned Sessions Judge has agreed with this 

* Crl. Appeal No. 114 of 1948. ii 27th July, 1948. 
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view on the ground that since section 7-A was retained in the statute and section 7 
alone had been repealed, the implication is that the Legislature did not want to 
prosecute the offenders for the offences but that the Legislature intended to retain 
the right to collect the insurance premia. This argument is countered on the 
other side by pointing out that sections 12 and 12-A have been retained. If the 
intention of the Legislature had been that no prosecution ought to be instituted 
after the repeal of section 7, there was no necessity for retaining sections 12 and 12-A 

which deal with the grant of sanction for prosecutions and also the compounding of 
prosecutions. Whatever might be said as regards the retention of the provision 
empowering the authority to compound the offence, there would have been no 

necessity whatever for allowing section 12 which is a prohibitory section to continue. 

Section 12 can contemplate only a state of circumstances which comes into existence 
after the repeal of the other sections because if prosecutions had been instituted 

prior to the repeal of section 7 no further sanction is necessary. Therefore what was. 
intended by ae retention of section 12 was that for future prosecutions after the 
repeal of section 7 also sanction was necessary. It is therefore clear that future" 
prosecutions were contemplated and envisaged. If the argument of the respon- 
dent that a different intention appears, namely, that no fresh prosecutions are to 
| be instituted, section 12 becomes an absolute dead letter. I am not prepared to- 
accept such an argument which will imply that an unnecessary section was retained 
in the Statute Book with no purpose whatever. The decision of the House of Lords- 
in Wicks v. Director of Public Prosecutions}, though it turns mainly on the construc- 
tion of the particular enactment, is also helpful in this connection. 


I would therefore set aside the order of acquittal passed by the learned Sessions 
Judge. Since there are other points which should be considered and which the 
Sessions Judge has not decided, the appeal is remanded to him for fresh hearing 
and disposal in the light of the observations contained in this judgment. 


K.S. Appeal remanded. 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SATYANARAYANA RAO. 


Sabapathi Pillai (died) and others .. Appellants* 
U. % 
Mohammad Ilais Sait and another .. - Responde nts. 
Civil Procedure Code (V of 1908), Order 21, rule 57 (as amended in Madras) —Applicabilityp—Application 
for sale in execution of property attached before j Dismissal without notice to decree-holder as the property 


was out of the jurisdiction of that Court—Validity of order—Attachment if extinguished. 

On an application for sale in execution of a decree of roperties attached before judgment 
after an orde for sale was made, a note was put up by the office pointing out that it was then dis- 
covered that the properties which were sought to be sold were not within the jurisdiction of that 
Court but outside 1t and the Court passed an order without any notice to the decree-holder as folows = 
<< Advanced and dismissed. Attachment to subsist for six months.” When the decree-holder learnt 
of the order he had the decree transmitted to the Court having jurisdiction in respect of the attached 
properties and filed a petition before that Court for sale of the properties which was beyond six 
months of the order of dismissal. Meantime, the properties had been purchased by a stranger who 
contended that by the lapse of the period of six months the attachment had ceased and her title 
became perfected. The claim having been allowed the decree-holder filed a suit to set aside the- 
claim order. 

Held: The order dismissing the petition passed behind the back of the decree-holder was a 
nullity and further the order passed was by a Court which had no jurisdiction to entertain the 
‘application itself and the attachment did not cease and continued to be in force notwithstanding the- 
expiry of the period of six months from the date of the order of dismissal. Accordingly the sale in 
favour of the claimant was of no avail against the attachment effected by the decree-holder. 

Appeal against the decree of the Court of the Subordinate Judge, Goimbatore 
dated 28th June, 1945, in A.S. No. 68 of 1945 preferred against the decree of 


the Court of the District Munsiff, Tiruppur, in O.S. No. 23 of 1943. 


Gaga ee 
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TE 
P. S. Ramachandran for Appellants. 
4. C. Sampath Aiyangar for Respondents. 
The Court delivered the following 


JDUGMENT.— The plaintiff is the appellant. He instituted the suit out of 
which this second appeal arises to set aside the summary order passed on the 24th 


June, 1942, in E.A. No. 244 of 1942 in E.P. No. 707 of 1941 on the file of the Dis- 
trict Munsiff’s Court of Tiruppur. 


The claim order was passed under the following circumstances. The first 
defendant in the present suit executed a promissory note on the 25th April, 1035, 
for a sum of Rs. 600 in favour of the Does As the amount due under the pro- 
missory note was not a the plaintiff instituted O.S. No. 322 of 1937 on the file 
of the District Munsiff’s Court of Coimbatore. He also applied in I.A. No. 646 
of 1937 for an attachment before judgment of certain immoveable properties of 
the first defendant and obtained an interim attachment order. On the 28th Octo- 
ber, 1937, the suit was decreed ex parie and the interim attachment before judg- 
ment was made absolute. On the 4th June, 1940, the decree-holder filed E.P. No. 
2203 of 1940 in the District Munsiff’s Court of Coimbatore for sale of the properties 
which were attached before judgment in I.A. No. 646 of 1937. In this execution 
petition presumably the judgment-debtor was served and after several adjourn- 
ments on the 6th January, 1941, the Court passed an order directing proclamation 
and sale of the property on the 24th March, 1941. The further hearing of the 
application was also adjourned on the same day to 31st March, 1941. ‘On the 6th 
January, 1941, a note was put up by the office pointing out that it was then dis- 
, covered that the properties which were sought to be sold were not within the juris- 
diction of that Court but were outside it, i.e. within the jurisdiction of the District 
Munsiff’s Court of Tiruppur. The suggestion of the clerk who put up the note was 
that the hearing of the execution application should be advanced and that the same 
be dismissed and the decree-holder should be left to take other effective steps. No 
notice of this was given to the decree-holder and the District Munsiff passed an 
order on the 6th January, 1941, in the following terms : 


“ Advanced and dismissed. Attachment to subsist for six months,” 


When the decree-holder went to the Court about the 24th March, he was told that 
the execution petition was dismissed earlier. He applied for a copy of the order 
and curiously the copy that was granted to him omitted the limit of six months. 
It stated “ Advanced and dismissed. Attachment to subsist.” After this the 
decree-holder had the decree transmitted for execution to the District Munsiff’s 
Court, Tiruppur and on the gth July, 1941, filed E.P. No. 707 of 1941 for the sale 
of the property. The present second defendant then intervened with a claim pe- 
tition alleging that the property was purchased from the first defendant by one 
Kasim Sahib on grd June, 1940, and that from the said Kasim Sahib she had pur- 
chased the same on 24th October, 1940, and that as by the lapse of the period of 
six months the attachment had ceased, her title became oe That claim 
was allowed ‘by the District Munsiff on the 24th June, 1942. The plaintiff therefore 
instituted the present suit to set aside the claim order. 


The contention of the plaintiff in the Courts below was that notwithstanding 
the order of 6th January, 1941, of the District Munsiff of Coimbatore, the attach- 
ment of the suit property effected before judgment in the suit Subsisted and that as: 
the second defendant and her vendor obtained transfer of the property at a time 
when the attachment was subsisting the sale in their favour could not prevail 
over the attachment. Both the Courts rejected the contention of the plaintiff and 
dismissed the suit. Hence this second appeal. 


The appellant argues that as the order of 6th January, 1941, was passed with- 
out notice to him it is a nullity and that in any event in order to invoke the power 
of terminating the attachment under Order 21, rule 57.0f the Civil Procedure 
Code, the execution application on which the order was passed must have been 
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made to a Coùrt having jurisdiction to grant the relief of sale of the property 
prayed for in the petition and thaat as admittedly the Coimbatore District 
Munsiff’s Court had no jurisdiction to sell the property the order on the 
execution petition restricting the period of attachment for six months was a 
nullity. The question is whether these contentions are well founded. It has 
been found by the appellate Judge in more than one o that the order was 
passed on the 6th January without notice to the decree- older. The decree-holder 
had no knowledge that the hearing of the execution application was advacced to 
that date. The appellant relies upon the decison of Venkatasubba Rao, J., in 
Krishna Iyengar v. Mohidin Sahib Rowiheri, in support of his contention that the 
order passed without notice to the decree-holder is not valid. In that case an exe- 
cution petition was taken up for hearing on the 13th December 1924 and on that date 
it was adjourned to 23rd December, 1924, for filing sale papers. The Court instead 
of taking up the the petition on the 23rd to which the petition stood posted disposed 
of it on the 16th January, 1925, without notice to the decree-holder and passed an 
order dismissing the petition on the ground that sale papers were not filed. The 
question raised before the learned Judge was that the effect of this dismissal was 
to terminate the attachment. It was pointed out by the learned Judge that the 
order dismissing the petition could not have been passed on that date on the ground 
that the sale papers were not filed without notice to the decree-holder and had notice 
been given to the decree-holder it would have been open to, him to show that the 
sale papers could not be obtained for reasons beyond his control and that there was 
no negligence on his part and he could have asked the Court to adjourn the petition 
to a future date instead of dismissing it. The termination of the attachment as 
a consequence of the dismissal of the petition as pointed out by the learned Judge, 
was in the nature of a penalty and a dismissal without giving an opportunity to 
the decree-holder to represent the facts and behind his back was not a dismissal 
in the eye of the Jaw and therefore did not put an end to the attachment. That 
decision was under Order 21, rule 57 of the Civil Procedure Code before the 
amendment of that rule, was made by this Court. Before the amendment the 
language of the rule was, 

“ When any property has been attached in execution of a decree but by reason of decree- 

holder’s default the Court is unable to proceed further with the application for execution, it shall 
either dismiss the application or for any sufficient reason adjourn the proceedings to a future date. 
Upon the dismissal of such application the attachment shall cease.” 
There were only two courses open under the rule, viz., either to adjourn the applica- 
tion or to dismiss it. If it was dismissed it automatically terminated the attach- 
ment. The rule was altered in 1936 by this Court and the amended rule reads 
as follows : 

“ Where any property has been attached in execution of a decree and the Court hearing the 
execution application either dismisses it or adjourns the Sphere to a future date, it shall state 
whether the attachment continues or ceases ; Provided that when the Court dismisses such an appli- 
cation by reason of the decree-holder’s default the order shall state that the attachment do cease.” 
Under this rule even in a case where a petition was not adjourned but was dismissed, 
it is open to the Court to continue the attachment or terminate it. But in either case 
it is the duty of the Court to state whether the attachment continues or ceases. 
If the application is dismissed by reason of the default of the decree-holder the order 
should state that the attachment has ceased. I do not think that the basis of 
the decision in Krishna Iyengar v. Mohideen Sahib Rowther+ is altered by reason of 
the amendment. The reasoning equally applies whether we consider the language 
of the unamended rule or of the rule as amended. In my opinion therefore the 
contention that the order of the 6th January, 1941, passed behind the back of the 
decree-holder is a nullity should be accepted. 4 

Even otherwise I am of opinion that the order in this case is invalid on the. 
ground that the Court had no jurisdiction to pass the order. It has been 
held in Meyyappa Chettiar v. Chidambaram Chettt®, that the expression “ property 
npr 
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attached in execution of a decree ” in Order 21,: rule 57 applied also to property 
attached before judgment, provided that the decree in the suit was followed by 
an execution application for the purpose of bringing the attached property to sale. 
When once there is a decree in the suit and an application for bringing the property 
to sale has been made the procedure prescribed under Order 21, rule 57 of the 
Civil Procedure Code becomes applicable and the attachment before judgment 
thereafter is treated as an attachment in execution. In order therefore 
to have this effect itis necessary that there should be an execution petition for 
sale of the property to a Court competent to sell the property. The very language 
of Order 21, rule 57 of the Civil Procedure Code assumes that there was an applica- 
tion for execution of the decree to the Court competent to execute it and that for 
some reason or other, other than want of jurisdiction, the Court was unable sto 
proceed with the execution application. The reason may be the default of the 
decree-holder or a reason which is analogous to that but in either case it assumes 
that there was an application before a Court competent to entertain it but was 
unable to proceed with the execution of the decree for want of proper steps. If 
the Court had no jurisdiction at all to entertain the application it cannot be said 
that it is a case to which Order 21, rule 57 of the Civil Procedure Code applies. 
In this case therefore when the application was made to the Coimbatore District 
Munsiff Court on which the order of 6th January was made it was to a Court 
admittedly unable to proceed with the sale of the property as it had no jurisdiction 
to sell it. In these circumstances I am of opinion that the order on the execution 
application filed in the Coimbatore Court which admittedly had no jurisdiction 
to sell the property would not bring about the consequences contemplated under 
Order 21, rule 57 of the Civil Procedure Code. The Court ought to have merely 
disposed of the application on the ground that it had no jurisdiction to entertain 
it and no question of either continuing or ceasing the attachment or limiting the 
continuance of the attachment of the property would then arise. ‘The order there- 
fore was one which was passed by a Court which had no jurisdiction to entertain 
the application. In these circumstances the order of 6th January, 1941, is a nullity 
with the result that the attachment continued in force notwithstanding the expiry 
of the period of six months from the 6th January, 1941. 


Lastly it was also urged on behalf of the appellant that in any event he should 
not be made to suffer as the Court granted him a copy which did not disclose the 
fact that the attachment was continued only for a period of six months. Had he 
known that the attachment was continued only for a period of six months he would 
have taken steps early enough to file the execution petition in the Tiruppur District 
Munsiff’s Court. He therefore says that by reason of the act of Court he should not 
be made to suffer. I think there is considerable force in this contention also urged 
on behalf of the appellant but it is unnecessary for me to rest my decision in this 
case on that point. 


The result is that the attachment of the properties continued in force and the 
sale in favour of Kasim Sahib by the first defendant and the subsequent sale by 
Kasim Sahib to the second defendant are of no avail against the attachment effected 
by the plaintiff. ‘The seccnd appeal is allowed, the decrees of the Courts below are 
set aside and the suit is decreed as prayed for with costs throughout. 


Leave to appeal is refused. 
K.S, | Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SATYANARAYANA Rao. 


V. K. Kandasami Chettiar’ (since deceased) and others .. Appellants* 
7 


Shanmugha Thevar and another .. Respondents. 


Contract—Construction—Agreement for sala of immovebles—Clause that in case of default in completing 
sals within due date the defaulter was to Rs. 100 as damages and that the contract was to become void— 
Defauli—Effect—Claum for specific performance—If ban be resisted by defaulting party. 


In an agreement of sale relating to immoveables it was provided that the balance of price was 
to be A asa within one month from the date of the contract and if the amount was paid the vendor 
should execute the sale deed and get it registered. There was a clause “ın case there is default , 
in completing the sale deed within the aforesaid due date, as aforesaid, the individual who commits 
the default shall pay the other individual Rs. 100 as damages and in addition this contract shall 
become void.” A suit by the vendee for specific performance was resisted by the vendor who having 


sold the property to others contended that the contract had become void and unenforceable under 
the default clause in the agreement. 


Held, notwithstanding that a sum is named in the contract as the amount to be paid in case of 
its breach, and even though the party in default 1s willing to pay the same, the other party is entitled 
to enforce specific performance of the contract. The clause making the contract unenforceable 
is in addition to the payment of damages by the defaulting party. 


Even assuming that the clause means that the contract is void and unenforceable at the instance 


of either of the parties, the purchaser 1s not precluded from enforcing the contract as the party in 
default cannot take advantage of his own wrong. 


Second Appeal against the decree of the District Court of the East Tanjore 
in A. S. No. 113 of 1945, preferred against the decree of the Court of the District 


Munsiff, Tiruthuraipundi in O. S. No. 96 of 1944. 
A. S. Desikan for Appellants. 


A. V. Viswanatha Sastri and T. R. Ramachandran for Respondents. 
The Court delivered the following 


JupGMENT.—Defendants 2 and 3 are the appellants, and this second appeal 
arises out of a suit for specific performance of a contract of sale relating to im- 
movable property entered into on the 11th October, 1943, between the plaintiff 
and the first defendant. Defendants 2 and 3 are the subsequent purchasers of 
the property with notice of the prior contract. The Courts below upheld the 
plaintiff’s right to specific performance and decreed the suit in his favour. Hence 
this second appeal by the subsequent purchasers. 


The short point that arises for consideration in this second appeal is whether 
in view of the terms of Ex. P-2, the agreement of sale, the plaintiff is precluded 
from claiming specific performance. Under the contract the price fixed was 
Rs. 2,100. An advance of Rs. 500 was paid on that date, and the balance was 
agreed to be paid within one month from the date of the contract. It was also 
agreed that if the amount was paid, the first defendant, the vendor, should execute 
the sale deed and get it registered. Then follows the clause on the construction 
of which the decision of this case rests. It is in the following words : 


“ In case there is default in completing the sale deed within the aforesaid due date, as aforesaid, 
the individual who commits the default shall pay the other dividual Rs. 100 as damages, and in 


addition this contract shall become void.” 

‘The contention urged on behalf of the appellants is that by this clause the parties 
agreed to treat the contract as void if there was any default of any one of the parties 
in carrying out the terms of the contract. It is contended that according to the 
language of the clause the unenforceability of the contract by reason of the default 
of one of the parties is not confined merely to the defaulting p but applies to 
both the parties. On the other hand, it was contended on behalf of the plaintiff 
that the clause merely states the disability of the defaulting party who claims specific 
performance of the contract as laid down in section 24 6; of the Specific Relief 
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Act, and does not extend the disability to enforce the contract to the other party. 
It is also further urged that even assuming that the construction contended for 
on behalf of the appellant is correct, and the parties contemplated the contract 
to become void on a contingency under law, the party who brought about the 
default carinot take advantage of his own wrong and prevent the other party from 
claiming specific performance of it. In my opinion the contentions urged on behalf 
.of the plaintiff-respondent ought to prevail. It is established law that notwith- 
standing that a sum if named in the contract as the amount to be paid in case of 
its breach, and even though the party in default is willing to pay the same, the 
other party is entitled to enforce specific performance of the contract. This rule 
was laid down in England very early by Lord Chancellor Hardwicke in 
Howard v. Hopkyns.t In that case the articles of the agreement between 
the plaintiff and the defendant contained a proviso that if either side should 
break the agreement he would pay £ 100 to the other. The defendant committed 
the breach, and the plaintiff sued for specific performance. The Lord Chancellor 
held that the insertion of penalties in an agreement was not to release the parties 
to the agreement from their duty to perform the obligation under the contract. 
This rule is enacted in the Specific Relief Act (section 20). It may therefore be 
taken that under the suit contract the mere existence of a clause to pay Rs. 100 
as damages would not prevent the plaintiff from claiming specific performance. 


The clause in the suit contract making the contract unenforceable is in addition 
to the payment of damages by the defaulting party. According to the clause, 
therefore, the defaulting party is not only to pay to the other party the sum of 
Rs. 100 as. damages but also should be under the disability to enforce the contract. 
According to my view, on a plain reading of the clause, this is the natural and 
reasonable interpretation of it. This, as contended on behalf of the respondents, 
merely lays down the law as enacted in section 24 (b) of the Specific Relief ‘Act. 
It is unreasonable to hold that the parties intended that by reason of the default 
of one party the other party’ also shoud be under a disability or disadvantage and 
become incapable of enforcing the rights under the contract. I do not fora moment - 
suggest that it is not possible for the parties by appropriate words to enter into such 
contract ; but in this case the parties had not entered into such contract. 


Even assuming for a moment that the clause means that it 15 void and un- 
enforceable at the instance of either of the parties, even then, in my opinion, the 
plaintiff is not precluded from enforcing this contract. ‘As pointed out by Lord 
Atkinson in his speech in the decision in Newzealand Shipping Co. v. Societe Des Ateliers 
Et Chantiers De France? : 

“It is undoubtedly competent for the two parties to a contract to stipulate by a clause in it that 

‘the contract shall be void upon the happening of an event over which neither of the parties shall 
have any control, cannot bring about, prevent or retard. For instance, they may stipulate that 
if rain should fall on the goth day after thé date of the contract, the contract should be void. Then 
if rain did fall on that day the contract would be put an end to by this event, whether the parties 
so desire or not. Of course, they might during the currency of the contract rescind it and enter 
into a new one, or on its avoidance immediately enter into a new contract. But if the stipulation 
be that the contract shall be void on the bappening of an event which one or either of them can by 
his own act or omission bring about, then the party, who by his own act or omission brings that event 
about, cannot be permitted either to insist upon the stipulation himself or to compel the other party, 
who 1s blameless, to insist upon it, because to permit the blameable party to do either would be to 
permit him to take advantage of his own wrong, in the one case directly, and in the other case indirectly 
in a roundabout way, but in either way putting an end to the contract.” 
‘This is exactly the situation here. The party in default wants to take advantage 
of her own wrong and prevent the plaintiff from enforcing the specific performance 
of the contract. On the principle of that decision I think the first defendant should 
not be permitted to take advantage of her own wrong and prevent the plaintiff 
from exercising his undoubted right under law. 

My attention has been drawn to two decisions, one in Radhakissen v. Sohanlal® 
and the other in Chunnilal Dayabhai and Co. v. Ahmedabad Fine Spinning and Weaving 
nT 


1. (1742) 2 Atk. 371 : 26 E.R. 624. g. (1942) 47 C.W.N. 86. 
2. (1919) A.C. 1 at 9. 
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Co., Lid.1. It is unnecessary to consider these decisions as the language of the 
contracts which were considered in those cases are different from the language 
of the contract in this case. The decision in Chunnilal Dayabhai and Co. v. The Ahmedabad’ 
Fine Spinning and Weaving Co., Ltd.1, follows the principle laid down in Newzealand 
Shipping Co. v. Societe Des Ateliers Et Chantiers De France?. | 


For these reasons I am of opinion that the construction placed by the Courts 
eg on the suit contract is correct. The second appeal fails and is dismissed. 
with costs. 


No leave. 
K.S. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice GovinpA MENON. 
A. Nalliappa Pillai and others .. Petitioner? 


v 


Palaniandi Ambalam .. Respondent. 

Criminal Procedure Code (V of 1898), section 203—Dismssal of complaint under—Giving opportunity 
to complainant to show that police report is wrong—If obligatory—Duty of Magistrate. 

In dismissing a complaint under section 203 of the Criminal Procedure Code, it is not obligatory 
upon the Magistrate before whom the complaint is made or to whom it has been transferred, to give 
an opportunity to the complainant to show that the report of the police enquiry is wrong. All that 
the Magistrate has to do is to consider the statement on oath if any of the complainant as well as . 
the result of the investigation or enquiry under section 202 of the Criminal Procedure Code before 
he dismisses the complaint. 


Maccarthy v. Shannon, (1927) 29 Crl.L.J. 48, not followed. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying . 
that the High Court will be pleased to revise the judgment of the Court of Session 
of Ramnad at Madura dated 2nd April, 1947 in Crl. R. C. No. 5 of 1947, presented 
against the judgment of the Court of the Sub-Divisional First Class Magistrate, 
Devakottah in C. C. No. 218 of 1946. 


A. V. Narayanaswami Atyar for Petitioner. 


K. Veeraswamt and N. Kasiviswanathan for Respondent. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 

OrDER.—When tHis revision petition came on for hearing on a previous 
occasion, I called for a report from the Sub-Divisional Magistrate whether the 
allegations contained in the affidavit filed in this Court were true or not. The 
report which has been received from the Sub-Divisional Magistrate to some 
extent supports the allegations contained in the affidavit. 


The petitioners were accused before the Sub-Divisional Magistrate, Devakottah, 
and they were proceeded against under various sections of the Indian Penal Code 
for having cut open the bund of a tank and thereby caused loss to the crops of the 
complainant. ‘The Sub-Divisional Magistrate, after sending the complaint to the 
police for enquiry and consideting the police report, dismissed the complaint 
under section 203, Criminal Procedure Code. The complainant took the matter 
in revision and the learned Sessions Judge following a decision in Maccarthy v. 
Shannon®, to the effect that -before a complaint was rejected under section 203, 
Criminal Procedure Code, the complainant should have been given an opportunity 
to meet the reasons given by the: police in their report under section 202 of the 





I. (1921) I.L.R. 46 Bom. 806. ‘ 2, (1919) A.C. r. 


»* Crl. R. C. No. 584 of 1947. roth August, 1948. 
(Crl. R. P. No. of 1947). se 


3. (1927) 29 Crl.L.J. 48. 
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Criminal Procedure Code for not proceeding with the complaint, set aside the 
order of the Sub-Divisional Magistrate and directed the' complaint to be disposed 
of according to law. He was of opinion that there was a duty cast upon the Court 
of enquiry to give an opportunity to the complainant to explain or meet the evidence 
recorded by the police during the investigation and that in this case such duty 
had not been discharged. 


It is not obligatory upon the Magistrate before whom the complaint is made 
or to whom it has been transferred, to give an opportunity to the complainant 
to show that the report of the police enquiry is wrong. Section 203 does not 
impose such a duty. All that the Magistrate has to do is to consider the statement 
on oath if any of the complainant as well as the result of the investigation or enquiry 
under section 202 of the Criminal Procedure Code before he dismisses the complaint. 
Nowhere is, it stated that a Magistrate who has referred a complaint for enquiry 
, Should, after receipt of the police report, give an opportunity to the complainant 
to adduce evidence to show that the report of the police is wrong or incorrect. 
If the view ‘of the learned Sessions Judge is to be accepted, then it makes the pro- 
ity of section 203, Criminal Procedure Code, each wider than it is expressly 
stated. 


In, this case the Magistrate says that he went to the tank bund with a view 
to have some idea of the supply position in the tank and the condition of the crops 
in connection with proceedings that were pending before him under section 145 
of the Criminal Procedure Code. He reports that his inspection of the tank did 
not reveal damage to the crops as stated in the complaint. Though the Magistrate 
did not specifically give an opportunity to the complainant to prove that the police 
report was wrong—which he is not bound to do—he told the complainant that 
the police report was against him and that the Magistrate’s inspection of the tank 
did not reveal damage to the crops. The complainant had no satisfactory answer 
to give andithe report also does not state that he did request the Court to give him 
an opportunity then and there to explain the findings contained in the police report. 
In view of the fact that the occurrence took place as long ago as the 12th December, 
1946, and that the Sub-Divisional Magistrate discharged the accused under section 
203, Criminal Procedure Code, I do not think it necessary to re-agitate the whole 
matter afresh. I therefore set aside the order of the learned Sessions Judge and 
confirm the order of discharge passed by the Sub-Divisional Magistrate. 


K.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—MrR. JUSTICE PANCHAPAKESA SASTRY. 


Thelepurath ‘Madhavakurup =.. Appellant" 
J. 
K. Muhammad Sukri Sahib .. Respondent. 


_ Madras Non-Residential Buildings Rent Control Order (as amended in 1944), section 8 (1)—Suit for 
gjectment instituted before the Order was amended—Decree passed after amendment—Execution of the decree— 
A substantive right—Right to execute the decres cannot be affected. 


An ek decree in ejectment was obtained after the amendment of the Madras Non-Residential 
Buildings Rent Control Order came into force, though the suit itself was instituted long before the 
amendment came into force. In execution of the decree of the Court the property was delivered 
to the landlord, but on a subsequent application by the tenant re-delivery was ordered on the 
ground that under section 8 (1) of the amended Order a tenant could not be evicted. On the 
question whether the amended section is retrospective in operation, ` 

Held, that the right of the landlord to obtain an executable decree and to take out execution 
proceedings and obtain delivery of possession from the tenant is not a mere matter of procedure 
and such a right could not be taken away by the amendment unless there is a clear indication expressly 
or by necessary intendment that the amended Order should apply so as to take away even existing 
rights of a substantive character. It is possible to give a meaning to the words ‘‘ whether in execution 


* A. A. A. O. No. 43 of 1946. | 12th July, 1948. 
48 ' 


"360 THE MADRAS LAW JOURNAL REPORTS. [1948 


of a decree or otherwise” in section 8 (1), without necessarily construing it as taking away 
the rights of parties ın an action instituted before the amendment came into force. 

Appeal against the appellate order of the Court of the Subordinate Judge 
of South Malabar at Calicut dated grd August, 1945, and made in A. S. No. 104 
of 1945, preferred against the order of the Court of the District Munsiff of Galicu 
in E. P. No. 2986 of 1944 in O. S. No. 405 of 1943. 


S. V. Venkatasubramantam for Appellant. 
S. R. Subramania Aiyar for Respondent. 
The Court delivered the following 


Jupemenr.—The appellant herein obtained a decree in ejectment against 
the respondent in respect of a shop belonging to the appellant which had been 
leased to the respondent. The suit in ejectment was filed in the District Munsiff’s 
Court of Calicut some time in 1944. The precise date does not appear. During 
the pendency of the suit the Madras Non-Residential Buildings Rent Control 
Order was amended and the amended order came into force on the 11th July, 
1944. An ex parte decree in ejectment was passed by the District Munsiff on the 
8th September, 1944, and the property was delivered over to the appellant in 
execution proceedings on 15th September, 1944, but the execution application 
was not formally closed. Thereafter on 28th October, 1944, the respondent before 
me applied to the Court of the District Munsiff for re-delivery of the property 
and the same was ordered on goth December, 1944. The District Munsiff held, 
upholding the contention of the respondent, that under section 8 (1) of the amended 
Non-Residential Building Rent Control Order, a tenant could not be evicted and 
accordingly held that the previous order directing delivery was wrong and 
the Court had jurisdiction to set aside that order and to order re-delivery as the 
execution petition had not been closed and the proceedings were still pending 
before the Court. The decree-holder took the matter in appeal to the Subordinate 
-Judge of South Malabar at Calicut. The learned Subordinate Judge agreed with 
the view of the learned District Munsiff and held that section 8 (2) of the Control 
Order ousted the jurisdiction of the Civil Court to give delivery of the shop in spite 
of the fact that a decree for eviction had already been passed in respect of the same. 
The appeal was dismissed by him and this civil miscellaneous second appeal is 
against the said order. 


It is contended before me for the appellant that, as the suit had been instituted 
prior to 11th July, 1944, the provisions of section 8, clauses (1) and (2) of the amended 
Control Order, which came into force on 11th July, 1944, should not .be applied 
but that on the other hand the law to be administered is the law as it was in force 
when the suit was instituted. ‘He relies on the decision of Mockett, J., in Mootha- 
lrandan Chetty v. Venkatesan Chetty1, where the learned Judge has pointed out that 
the rights of parties prior to the amended Control Order were altogether different 
and there have been substantive changes in the new Control Order from the previous 
law and these changes in favour of the tenant take away pre-existing rights in favour 
of the landlord. It was held by the learned Judge that there was no indication 
in the amended Control Order that the terms thereof should be construed to operate 
retrospectively so as to affect the rights of persons in pending litigation at the time 
when the amendment came into force. He overruled the contention that the 
new section 8 (1) and (2) merely affected the procedure of the Court and not any 
substantive rights of parties. He expressly dissented from the odtter dictum of 
Chandrasekhara Aiyar, J., in an earlier case which took a different view. 


The question before me is whether section 8 (1) and (2) of the amended Control 
Order should be so construed as to have retrospective operation and affect the 
rights of parties in pending litigation. In the particular case before me the suit 
was instituted much earlier than 11th July, 1944, and the landlord had apparently 
a good title to get a decree in ejectment as there was nothing to indicate that the 


I. (1945) 1 M.L.J. 441. 
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tenant had obtained any rights under the provisions of the previous Control Order 
then in force. No doubt the decree in ejectment was one passed after 11th July, 
1944. If there had been no amendment in the interval, the landlord, who had a 
right to obtain an executable decree in ejectment when the suit was instituted 
could have taken out execution proceedings and obtained delivery of possession 
from the tenant in due course of execution of the decree which he had obtained 
in the suit. Such a right could not be a mere matter of procedure which could 
be taken away by the amended provisions of the new Order unless there is any 
clear indication that the amended Order should apply so as to take away even — 
existing rights of a substantive character, rights which had accrued prior to the 
coming into force of the new amendment, and indeed, rights for the enforcement 
of which an action had been instituted in the Civil Court. Section 8 (1) no doubt 
1s very wide in its terms and operates to prevent a tenant from being evicted, 

“ Whether in execution of a decree or otherwise and whether before or after the termination 
of the tenancy.” 
The advocate for the respondent strenuously contends that these words are by 
themselves sufficient to indicate that the Legislature meant to take away pre-existing 
rights. He lays particular stress on the words “ whether in execution of a decree 
or otherwise.” It is however possible to give a meaning to these words without 
necessarily construing the section as taking away the rights of parties in an action 
instituted before the amendment came into force. It is possible to imagine cases 
where an action itself had been instituted after 11th July, 1944, and a decree obtained 
in the Civil Court. In such class of cases the decree in ejectment cannot be executed 
by the Civil Court but the landlord will have to make an application to the autho- 
rities under the Rent Control Order. It is not therefore as if the words “ in execution 
of a decree’ would become meaningless and inoperative unless the section were 
construed retrospectively. It must now be taken to be well settled that a decree in 
ejectment could be passed by a Civil Court and all that the Order provides is that 
‘during the subsistence of the Order, the Civil Court cannot execute the said decree 
but the landlord will have to take appropriate steps under the provisions of the Order. ' 
“The Order itself is only for a short duration and if and when it is repealed or it expires 
without being renewed, the previous decree of the Civil Court will have to be executed 
by the Civil Court as in ordinary cases. If, therefore, it is possible to give a meanin 
and scope for operation for the words “in execution of a decree or otherwise’ 
in section 8.(1) by confining it to cases where the decree is obtained in a suit insti- 
tuted after 11th July, 1944, and if there is nothing else in the enactment to indicate 
that every pending legislation or pre-existing substantive rights of parties were 
intended to be affected by the amended Order, I must hold in accordance with 
the well-established rules of construction of statutes that the amended Control 
Order, section 8, clauses (1) and (2) has no application to the present execution peti- 
tion and that the order for delivery originally made was right and proper. Reference 
may usefully be made in the discussion of the question as to how far statutes can be 
taken to have retrospective operation to the judgment in The United Provinces v. Mst. 
, Atiqa Begum!. Sulaiman, J., points out that unless either expressly or by necessary 
intendment it is made out in the new legislation that it applies to pending proceedings 
as well, it ought not to be construed to have retrospective operation so as to affect 
the rights'of parties in pending suits. Varadachariar, J., also refers to the same 
principle and a the decision of the Judicial Committee in K. C. Mukherjee v. 


Mst. Ram Ratan Kuer®, ‘In the result, this appeal is allowed with costs throughout. . 
Leave granted. 
V.P.S. Appeal allowed. 


I. (1941) 1 M.L.J. Supp. 65: (1940) F. G. 2. (1935) 70 ee y : L.R. 63 I.A. 47 : 
R. 110: 3 F.L J. 97. I.L.R. 15 Pat. 268 (P.C.). 
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IN THE HIGH 'COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAJAGOPALAN. 
Chava Lakshmidevamma : ..  Petttioner* 
U. 
Chava Nagayya and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 1, rule 1o—Suit by Hindu widow against dimded brothers of her 
husband asking for declaration that she had succeeded to her husband’s property and injunction restraining defendants 
from causing her obstruchon—Plea that son of one of the defendants had been adopted by plaintiff’s husband and 
had title and possession—Addution of alleged adopted son as defendant—Legality. 

The plaintiff laid the suit in the first instance against her deceased husband’s three brothers 
who were divided in status from her husband. She claimed that on the death of her husband she 
succeeded to her husband’s properties and asked for a declaration of her title and injunction res- 
training the defendants from causing obstruction or hindrance to her. The defendants denied the 
Sem aa, allegations and the second defendant alleged that his son was the adopted son of the plaintiff’ s 

usband and that on the latter’s death succeeded to and was in possession of his adoptive father’s 
properties. The adopted son also applied to be impleaded as a party defendant to the suit and was. 
added as a proper party. In revision, 


Held : The lower Court was right in holding that the adopted son was a proper party whose 
“ presence was necessary for the determination oF the real matter in dispute ” within the meaning 
of Order 1, rule 10 of the Civil Procedure Code. On the pleadings of the plaintiff and the original 
defendants both the issues of title and possession arose for determination and the Court had to decide 
whether the widow or the adopted son had title and possession. The right of the adopted son to be 
impleaded in the suit cannot be taken away merely on the ground that the plaintiff was domnus litus 
and did not seek as against such adopted son any relief or any adjudication of his nights. 


Case-law discussed. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Guntur; 
dated the goth December, 1946, and made in I.A. No. 3349 of 1946 in O.S. No. 
796 of 1946. 

B. V. Ramanarasu for Petitioner. 

Konda Kotayya for Respondents. 


The Court delivered the following 


Jupcmenr.—The plaintiff-petitioner seeks to set aside in revision the 
order of the learned District Munsiff of Guntur directing under Order 1, rule 10 
that the fourth defendant, who had applied therefor, be impleaded as a party 
defendant to the suit. 


The plaintiff laid the suit in the first instance against the three defendants, 
her deceased husband’s brothers. It was common ground that defendants 1 to 3 
were divided in status from the plaintiff’s husband. The plaintiff claimed that on 
the death of her husband she succeeded to her husband’s properties. After averring 
in paragraph (5) of the plaint that the defendants threatened to interfere with 
her possession, and that it 

“ therefore became necessary to institute the suit for a declaration of the mghts of the plaintiff 
in the suit property ” 
and for a permanent injunction restraining the defendants from interfering with 
the plaintiff, the plaintif prayed for a decree 

(a) “ declaring that the plaintiff has got rights of a Hindu widow in the suit property” and 
(b) “for a permanent injunction restraining the defendants and their persons from causing obstruction 
or hindrance to the plaintiff and her persons.” 


The defendants denied that the plaintiff was entitled to succeed to her husband’s 
properties, and that she was in possession of those properties. One of the pleas 
advanced was jus tertii. The second defendant alleged that his son, subsequently 
impleaded as the fourth defendant, was the adopted son of the plaintiff’s husband, 
and that on the latter’s death the adopted son succeeded_to and was in possession 
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of his adoptive father’s properties. At the same time, that is, even before the stage 
of settlement of issues was reached, the fourth defendant applied to be impleaded 
as a party. defendant to the suit. 


It was not the case of any one that the fourth defendant was a necessary party 
to the suit as laid by the plaintiff within the meaning of Order 1, rule 10. ‘Though 
there was no specific finding to that effect in the order of the learned District Munsiff, 
it should be obvious that it was on the ground that the fourth defendant was a proper 
party that the learned District Munsiff ordered that the fourth defendant be added 
as a party defendant. The summary of the pleadings set out above should by 
itself suffice to uphold that implied finding of the learned District Munsiff. 
Since, however, the petition was argued at considerable length by both parties 
I shall deal with the contentions advanced during arguments. 


That this Court has jurisdiction to set aside under section 115, Civil Procedure 
Code, erroneous orders passed by a subordinate Court under Order 1, rule 10 is 
well settled and needs no authority. The petitioner’s advocate referred to Pandit 
Rup Chand v. Fateh Chand+, but that, however, dealt with the addition of a party 
who, the Gourt found, was neither a necessary nor a proper party. In Subramania 
y. Anantakrishnaswami*, the suit was one in ejectment filed on the basis 
of a lease deed. Ananthakrishna Aiyar, J., held that persons claiming adverse 
rights to the plaintiff’s title should not be made parties in the absence of any special 
circumstances. ‘That has no direct application to the facts in issue in the present 


case. , 
Subbaiya Pandaram v. Mohammad Musthappa Maracayar* has no direct applica- 
tion either. , It was held in that case that a person in possession without a title 
had the right to maintain his possession against all the world except the rightful 
owner, and that to such a suit proof by the defendant that the real title was out- 
- standing ina third party was no defence. The suit as laid by the plaintiff-petitioner 

in this case was specifically for a declaration of a title to the suit properties and for 
the a Ia gine of a permanent injunction. That title of the plaintiff to 
the suit properties was directly and substantially in issue. I am unable to see any 
real substatice in the contention of the learned advocate for the petitioner that 
the real relief claimed in the suit was the injunction, and that the determination 
of the question of title was subsidiary to the grant of the main relief of injunction. 
The question of title was put directly in issue on the pleadings of the plaintiff and 


the defendants whom she originally impleaded. 


It was mainly on the observations of Srinivasa Ayyangar, J., in Sri Mahant 
Prayaga Doss, v. Board of Commissioners for Hindu Religious Endowments, Madras‘, 
that the learned advocate for the petitioner relied in support of his contention that 
the lower Court had no jurisdiction at all to implead the fourth defendant in the 
suit. The respondents’ advocate pointed out that in the Secretary of State v. Murugesa: 
Mudaliar®, Venkatasubba Rao, J., doubted the correctness of the principles laid 
down by Srinivasa Ayyangar, J., in Sri Mahant Prayaga Doss v. Board of Commtsstoners 

for Hindu ‘Religious Endowments, Madras*. Whether there was a real conflict 

between these two decisions can be but of academic interest now in view of the 
observations of Gwyer, C.J., in The United Provinces v. Mst. Atiga Begum®. At page 71 
Gwyer, G.J., observed : 

‘Tt ig not clear to me that Srinivasa Ayyangar, J., would have come to a conclusion contrary 
to that of his brother Judge, if the later case—-(Secretary of State v. Murugesa Mudal:ar®) had come 
‘before him ; for different principles appear to be involved in the two cases. The question of the 
validity of the Act could certainly have been decided in the absence of the Secretary of State in the 
first case, though it might have been convenient to have him represented before the Court. In the 


second case it was in effect the action of the Government itself of which the plaintiff complained. 
But it is obvious that in the later case a wider view was taken of the powers conferred by Order 1, 


~ 


rule 10, and stress was laid rather upon the words “ effectually and completely to adjudicate upon 
: i 
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and settle all the questions involved in the suit? than upon the words ‘necessary to enable the 
Court’ which preceded them.” 

In view of these observations of Gwyer, C.J., I do not think it is necessary to 
consider in detail the other cases in which the learned Judges of this Court from time 
to time approved of the principles laid down by Venkatasubba Rao, J., in Secretary 
of State v. Murugesa Mudaliar!. See Sivarama Pillai v. Ganesarathnam Pillai ?, Anjaneya 
Sasirt v. Kothandapani?, Vanjiappa Goundan v. Annamalai Chettiar* and Mangacharyulu 
v. Balarama Krishnamacharyulu®, There is only one observation that I need make 
at this stage. There was no real question of jus terfii as such in Sri Mahant 
Prayaga Doss v. Board of Commissioners for Hindu Religious Endowments, Madras, 
no right as such of the Secretary of State wasin jeopardy in that litigation. 
Krishnaswamt Naidu v. Municipal Council, Bellary?, dealt with the addition of a party 
considered to be a necessary party within the meaning of Order 1, rule 1o. 


To reiterate, the very summary of the pleadings in the present suit, wherein. 
the issue of the plaintiff’s title to and possession of the suit properties was raised 
showed that the question of possession was closely linked up with that of title, and 
that both the issues of title and possession arose for determination. The defen- 
dants pleaded that the plaintiff had no title to and was not in possession of the suit 
properties, and that the fourth defendant was the person who had both title and. 
possession. The Court, even without impleading the fourth defendant, could not 
possibly avoid a decision of the questions, whether it was the plaintiff or the fourth 
defendant that had title to the properties, and whether it was the plaintiff or the 
fourth defendant that was in possession of the properties. No doubt the plaintiff 
was dominus litus. In the plaint as she framed it no question of adoption could arise 
for determination. It may be that the fourth defendant has secured a cheap remedy 
in having his status as adopted son litigated in this suit filed by the plaintiff ; but. 
if he has a legal right to do it, that right cannot be taken away merely on the ground ` 
that the plaintiff was dominus litus and did not seek as against the fourth defendant 
any relief or any adjudication of the rights of the fourth defendant. On the 

leadings of the plaintiff and defendants 1 to 3 themselves the Court was right in 
Sere that the fourth defendant was a proper party whose “ presence was 
necessary for the determination of the real matter in dispute ’? within the meaning” 
of Order 1, rule 10. 


Even were the question only whether the learned District Munsiff exercised 
his discretion rightly in directing the addition of the fourth defendant—and that 
should be considered quite independent of the question of jurisdiction—there- 
should be no occasion at all in the circumstances of this case to interfere in revision 
with the discretion exercised by him. 

In the circumstances of this case the lower Court was right in ordering that the 
fourth defendant be impleaded as party defendant. The petition fails and is 
dismissed with costs. 


K.S. `~ Petition dismissed. 


a 
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2. A.L.R. 1935 Mad. 353. 1926) 51 M.L.J. 148 : I.L.R. 50 Mad. 34. 
g. A.L.R. 1936 Mad. 449. 7. (1937) 1 M.L.J. 597. 

4. (1939) 2 M.L.J. 551. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA RAO. 


Koduri Krishnamma .. Petttioner* 
U. 

Koduri Chennayya and another .. Respondents. 

Arbitration Act (X of 1940), section 17 and Civil Procedime Code (V of 1908), section 115—Passing 
of decree on award before period allowed for filing objections thereto had expired—tIllegal exercise of jurrsdictron— 
Proper remedy of aggrieved party. ' 

Where a decree was passed on an award before the expiry of the period of 30 days from the date 
of the service of the filing of the award allowed for filing objections thereto, on a question as to the 
proper remedy of the aggrieved party, 4 

Held : The order was one without jurisdiction and in such a case an appeal does not He 
and the only remedy of the aggrieved party is an application under section 115, Civil Procedure Code. 

Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to - revise the decree of the Court of the District Munsiff of 
Tanuku, dated 12th July, 1947 and passed in LA. No. 536 of 1947 in O.S. No. 
421 of 1946. l 

T. Satyanarayana for Petitioner. 

K. Umamaheswaram for Respondents. 

The Court delivered the following 


JUDGMENT. —The_ defendant has filed this application to revise the decree of 
the District Munsiff of Tanuku which was passed on the basis of an award. After, 
the issues in the suit were framed the matter in difference between the parties to 
the suit was referred to arbitration. The arbitrators were directed to file the award 
by 10th July, 1947. An award was filed into Court on the roth July, 1947. On 
that day the District Munsiff passed an order “ Award filed ; objections, if any, 
rath , July, 1947.” As no objections were filed on 12th July, 1947, a decree in 
terms of the award was passed on that day. 


In this revision petition, the main point urged on behalf of the petitioner is 
that the learned District Munsiff acted illegally in the exercise of his jurisdiction in 
not giving 30 days time for filing objections to the award from the date of service of 
notice of the award as provided by the amended Article 158 of the Indian Limitation 
Act. As the question whether the District Munsiff failed to give 30 days time or 
whether the defendant waived his right to file objections was in controversy between 
the parties, I called for a report from the learned District Munsiff. His report 
shows that after the award was filed into Court on roth July, 1947, only two days 
time was granted and on 12th July, 1947, as no objections were filed by either party, 
' the suit was decreed in terms of the award. There is no truth in the contention 
of the respondent that the defendant waived his right to file objections and that 
therefore the decree in terms of the award was passed. As the learned District 
Munsiff acted illegally in the exercise of his jurisdiction in not observing the rule 
regarding the time for filing of objections, it is a case in which the order of the 
learned District Munsiff should be set aside and the matter remanded for disposal 
according to law. 


On behalf of the respondents, however, an objection was taken that the pro- 
per remedy of the defendant was to file an appeal against the decree and not a civil 
revision petition under section 115 of the Civil Procedure Code. It is not con- 
tended by the respondents that this is a matter in which a right of appeal is provided 
specifically by section 39 of the Arbitration Act, 1940. The contention urged is 
that against the decree an appeal lies as the decree is an illegal decree and not a 

decree in accordance with law. Section 17 of the Arbitration Act, 1940, says : 
l “ Where the Court sees no cause to remit the award or any of the matters referred to arbitration 


for reconsideration or to set aside the award, the Court shall, after the time for making an application 
to set aside the award has expired, or such application having been made, after refusing it, proceed 


* C.R.P. No. 1506 of 1947. 20th April, 1948. 
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to pronounce judgment according to the award, and upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except on the ground that it is in excess of, or not 
otherwise in accordance with, the award.” 

This section, word for word, is a reproduction of paragraph 16 of Schedule IT 
of the Civil Procedure Code, since repealed. Under that section it was held by 
the Allahabad High Court in Najmuddin Ahmed v. Albert Puech! that an appeal 
would lie from a decree passed in accordance with an award if such decree was 
passed without allowing to the parties the time prescribed by law for filing objections 
to the award. The provision corresponding to paragraph 16 of Schedule IT of the 
Civil Procedure Code of 1908 then in force was section 522 of the old Code which 
was also similar in language. The learned Judges construed the prohibition that 
“no appeal shall lie when the decree is passed in accordance with the award ” 
contained in that section as applicable only to a case where the decree was a legal 
decree and not a decree which was passed ignoring the rule prescribing the time for 
filing objections to the award. As the decree was not a legal decree, it was held 
that it was open to the parties aggrieved by the action of the Court to file an appeal. 
Of course, from the language of the section it seems to me clear that save in two 
exceptional cases namely, where the decree is in excess of or is not otherwise in 
accordance with the award; no appeal shall lie from any decree. The word ““ decree” 
there may mean a legal or an Ga decree. I see no basis in the language of either 
section 17 of the Arbitration Act or the corresponding provisions under the previous 
Codes for any such distinction. The learned Judges of the Allahabad High Court, 
however, relied on the decision of the Privy Council in Maharajah Joymungul Singh 
Bahadoor v. Mohun Ram Marwaree*®, in support of their conclusion. In my opinion, 
however, that decision does not warrant the conclusion drawn by the learned 
Judges of the Allahabad High Court. In that case there was a decree passed on the 
basis of an award, but the award was signed by the arbitrators separately and the 
ten days time for filing objections was not granted. All the same a decree in terms 
of the award was passed. The matter was taken in appeal to the High Court 
and the High Court remanded the matter for further consideration. With reference 
to the procedure adopted by the High Court, their Lordships of the Judicial Com- 
mittee observed : 

“From that decree there was an appeal to the High Court, and the decree was set aside, and 
properly set aside, by the High Court, apparently on two grounds : the first was tha: the Judge had 
pro ed irregularly, inasmuch as he had passed his decree without allowing the parties the ten 


a 


days for bringing in objections to an award which the Code of Procedure allows them.” 


In this passage, there was no consideration of the question whether the appeal 
was properly entertained in view of the language of section 325 of the Code of 1859, 
where the language was that “‘in every case in which judgment shall be given 
according to the award, the judgment shall be final.” As early as Monjt Premji Set 
v. Maliyakel Koyassan Koy Hajt*, this Court held that where the time for filing 
objections was given by the Court and a decree in terms of the award was passed, no 
appeal lay from the decree. It was pointed out in that judgment that except 
in the cases mentioned in the Act, t.e., where the decree is in excess of or is not 
otherwise is accordance with the award, there was no appeal from the decree which 
was passed in terms of the award. The same view was taken by Wallis, J. (as he 
then was) sitting as a single Judge in the case in Velu Pillai v. Appasami Pandaram*. 
There also a decree was passed in terms of the award before the time for filing 
objections had expired. ‘This Court set aside the decree under section 115 of the 
Civil Procedure Code. In Sooraparaju v. Narayanaraju®, a Bench consisting of Benson 
C.J. and Napier, J., considered Monjt Premji Set v. Maltyakel Koyassan Koy, 
Haji? and Najmuddin Ahmed v. Albert Puech} and held that it was doubtful whether 
an appeal lies and interfered in revision and set aside a decree passed on the basis 
of an award before the expiry of the period of ten days allowed by law for filing 


1. (1907) I.L.R. 29 All. Be 4. (1910) 21 M.L.J. 444. 
2. (1875) 23 W.R. 429 (P.G.). 5. (1912) M.W.N. 1282. 
g. (1880) I.L.R.3 Mad. 59 
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objections. Very recently Horwill, J., also took the same view in Venkataramayya v. 
Papayyal. It is clear therefore that from Monji Premji Set v. Maltyakel Koyassan 
Koy Haji? onwards, this Court has consistently taken the view that in such a case 
as this, an appeal does not lie and the only remedy of the aggrieved party was an 
application under section 115 and it was also further held that where a decree was 
passed before the period fixed for filing objections had expired it was an illegal 
exercise of jurisdiction. I therefore overrule the objection that the civil revision 
petition is incompetent. 

The result is that this civil revision petition is allowed, the decree of the learned 
District Munsiff is set aside and the matter is remanded to the lower Court for 
disposal according to law. Costs of this civil revision petition will follow and abide 
the result. 5, 

V.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE YAHYA ALI. 


Sivagaminatha Pillai ..  Petitioner* 
: j 
S. A. Venkitaswami Naicker .. Respondent. 
Civil Procedure Code (V of 1908), Order 23, rule 1 (2) —Appreciable portion of evidence adduced found 
Pi ei een WE kan in plaint—Leave to institute fresh suit on same cause of action—If can 
granted. 


Where after an appreciable portion of the material evidence has been adduced the plaintiff finds 
that the evidence is insufficient to establish the case propounded by him in the plaint it will be 
contrary to the letter as well as the spirit of sub-rule (2) of order 23, rule 1 of the Code of Civil 
Procedure to permit the plaintiff to institute a fresh suit on the same cause of action. 


Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Tuti- 
corin dated 27th June, 1946, in I.A. No. 383 of 1946 in O.S. No. 71 of 1945. 


U. Somasundaram for Petitioner, KN 
CG. S. Rajappa for Respondent. : = 


- The Court delivered the following 


Jupoment.—I have no doubt that the order of the learned District Munsiff 
granting leave to the plaintiff to institute a fresh suit for the same subject matter is 
incorrect. ‘It is not necessary to go into the question whether the expression “ other 
sufficient grounds ” in sub-rule (2) (b) of rule 1 of Order 23 is ejusdem generis 
with the expression “‘ some formal defect ” in sub-rule (2) (a). This is a case where 
an appreciable portion of the material evidence was adduced and the plaintiff 
found that the evidence was insufficient to establish the case propounded by him 
in the plaint. To permit the plaintiff in these circumstances to institute a fresh 
suit on the same subject matter would be contrary to the letter as well as the spirit 
of sub-rule (2). The revision petition is allowed with costs and the order of the 
District Munsiff granting leave is reversed. O.S. No. 71 of 1945 will be restored 
by the District Munsiff to his file and proceeded with from the stage at which it 
was discontinued on granting leave. The costs deposited by the respondent- 
plaintiff in the lower Court as a condition precedent to the order granting leave 
may be refunded to the plaintiff if it is in Court. If it has been paid over to th 
defendant, it should be called in and paid to the plaintiff. 


= KS, | l Petition allowed, 
I. (1943) 2 M.L.J. 152. 2. (1880) I.L.R. 3 Mad. 59. Do 
*C.R.P. No. 1270 of 1946. i T ~ Yand April, 1948. 
akak 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice RAJAGOPALAN. 
T. A. Janakumara Nainar .. <Appellant* 


U. 
Periaswamy Goundan and others . Respondents. 
Time for complying with orders of Court—Final extension to a particular date—Dismissal en that date 
Sor non-compliance with the order of Court—Legality. 
In an execution application filéd on 24th September, 1945, which was in time allowed by law, 
time for compliance with the orders of Court was extendéd periodically and on an application 
for 4 further extension of time on 31st October, 1945, the Court passed the following order “ Time 


extended fmally 2nd November, 1945.” and dismissed it on 2nd November, 1945, when its orders 
were not complied with. On appeal 


Held : The Court had no jurisdiction at all to dismiss the application on and November, 1945 
itself for non-compliance with its order. 

Appeal against the appellate order of the District Court of North Arcot at 
Vellore dated gist July, 1946, in A.S. No. 497 of 1945 preferred against the order 
of the Court of the District Munsiff, Ranipet, in E.P. No. 40 of 1945 in O.S. No. 192 
of 1931, District Munsiff Court, Tiruvettipuram. 


D. Ramaswam: Atyangar for Appellant. 
A. Narasimhachariar for Respondents. 
The Court delivered the following 


JupcmMENT.—E.P. No. 40 of 1945, which the appellant decree-holder filed, 
was the last he could file within the period of 12 years the law allowed him. The 
application was filed on the 24th September 1945. The appellant was directed 
tó furnish the sale papers. Time was extended periodically, and on the 31st October, 
1945, he applied for a further three weeks. The order of the Court ran, 


“Time extended finally 2nd November, 1945.” 


The sale papers were not filed on the 2nd November, 1945, and on that day the 
learned District Munsiff dismissed the application for execution. That order 
was confirmed on appeal to the learned District Judge of North Arcot. 


The main contention in second appeal was not one that was presented for the 
consideration of either the trial Court or the lower appellate Court. The learned 
advocate for the appellant contended, that, as the learned District Munsiff had 
granted to the decree-holder on his application dated the 31st October, 1945, time 
till the 2nd November, 1945, to file the sale papers, independently of any question, 
whether the appellant could comply with the orders of the Court for the production 
of the sale papers, or even whether he intended to comply with those orders, the 
order of dismissal passed on the 2nd November, 1945, was one without juris- 
diction. - He relied on Perumal Nadan v. Swananji Nadachi1, Muthu Chettia: v. Narayanan 
Chettiar®, and Chinniah Chettiar v. T. Kumaraswamiah®. In Muthu Chettiar’s case%, 
on the facts it was clear that the application was dismissed in the forenoon when 
there were still many hours of the usual Court hours left on the day fixed for coms 
pliance with the orders of the Court. The facts have not been set out in full in 
Chinniah Chettiar’s case*. In Perumal Nadan’s caset, the earliest of these, Oldfield and 
Seshagiri Aiyar, JJ., after pointing out that time for performance was granted till 
the grd December, 1912, observed, 

“ The learned Subordinate Judge therefore had no jurisdiction to pass his order of dismissal 
before 4th December, 1912.” 
That was obviously to give effect to the principle, reiterated in these decisions 
that, when the Court fixes a date for the fulfilment of a certain condition, the person 





*A.A.A.O. No. 320 of 1946. 23rd July, 1948, 
I. PA I.L.R. 39 Mad. 583. 672. 
2, (1927) 55 M.L. J. 274: L.R. 51 Mad, 3. (1933) M.W.N. 88, 
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on whom that obligation is imposéd will have the whole of that day for complyin 

with the orders. Whether the whole of the ‘‘ day ” should be limited to the norma 
Court hours of the day or to the whole of the calendar day does not appear to 
have been specifically raised or decided in any of these cases ; but I do not think 
that question need be discussed now in view of the implied decision in Perumal 
Nadan v. Swananji Nadachi1 Oldfield, J. was definitely of opinion that at no time 
on the last of the dates fixed for compliance with an order of the Court could that 
Court have any jurisdiction to dismiss the application for default. 


The learned advocate for the respondents pointed out that the order of thé 
learned District Munsiff in this case “ Time extended finally znd November, 1945” 
should be virtually construed to mean that time was extended finally till the 1st 
November, 1945. No doubt the word “ till ” was not used before “ 2nd November 
1945.” That on prior occasions when this very execution petition came up for 
orders before the same learned District Munsiff, applications for further extension 
of time were made on the last of the dates appointed for the production of the sale 
papers is certainly not enough to construe the order of the 31st October, 1945, to 
mean that when the Court fixed the 2nd November, 1945, it meant that time was 
panied only till the 1st November, 1945, that is, upto and inclusive of the rst Noveni- 

, 1945. The only reasonable interpretation of the order dated the 31st October, 
1945 appears to me to be that time was granted till the 2nd November, 1945. In 
that case the contention of the learned advocate for the appellant, that the Court 
had no jurisdiction at all to dismiss the application on the 2nd November, 1945, 
itself for non-compliance with the orders of the Court, must prevail. 


The orders of the lower Court and that of the lower appellate Court are set 
aside, and the execution petition is remanded for disposal afresh according to law. 
Costs upto this date of these proceedings will be costs in the cause and will abide 
the final result of the execution petition. 


K.C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice YAHYA ALL 
Mudigonda Veerabhadraiah .. Appellant* 


v 


Lavu Seshiah .. Respondent. 


Limitation Act (LX of 1908), Article 182 (5)—“ Final Order ”—— Order dismissing unnumbered execution 
dns which had been returned but re-presented after the iims allowed for carrying out certain requirements—If 
l ordsr. l 


In an execution petition there was a mistake regarding the amount realised by way of Sears 
under a prior exectition petition. The office returned the execution petition for necessary 
ments and also to comply with certain requisitions. On 14th Feb , 1938, thére was a return By 
the Court fixing seven days’ time to comply with the requirements Gi the office. ‘The petition was 
re-presented on the Ist rch, 1938, beyond the time allowed for re-presenting it. No application 
to exécuse the delay in re-presentation however was filed. The unnumbered execution petition was 
dismissed on 5th March, 1938, by the order “ Not amended. Dismissed.” The next execution ptti- 
tion i unnumbered) was filed on 28th February, 1941, with a prayer similar to the one contdinéd 
in the prior execution petition. That execution petition was returned from time to time for 
producing the copy of an order in insolvency. On17th March, 1947, it was re-presented with the 
endorsement “‘ I pray that time for ten days may be granted for filing the copy of the insolvency 
order.” It was again returned by the office with the endorsement “ Petition for ike relief sought for to 
be filed. Notice three days.” Finally it was re-presented on 26th March, 1941, with the endorse- 
ment “I applied for a copy of the insolvency petition. Therefore I pray that time for one week máy 
be granted.” . The petition was rejected on 29th March, 1941, with the endorsement “ Pétition 
called for not filed. Rejected.” In a freah execution petition filed within three yéars of that 
order, 

Held : That the orders on the prior unnumbered petitions were “ final orders ” within the mean- 
ing of Article 182 (5) of the Limitation AcPand an execution petition filed within three yeats of 





I. (1915) I.L.Re 39 Mad. 583. 
TA.A,A.O, No. 299 of 1945. gist Marth, 1948, 
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such order will be in time. Even assuming that the orders of dismissal were made wrongly, ace the 
ground that the petitions had no legal existence) nevertheless, the orders remained alive and effective 
unless and until they were set aside by means of a proper procedure. The propriety of such orders 
cannot be canvassed in a subsequent proceeding. 


Khadir Sahib v Viswanatha Iyer, (1942) 2 ML J. 768: I.L.R. 1943 Mad. 357 distinguished. 
Muthu Venkatasubba Reddiar v. Thangavel Chetti, (1948) 1 M.L J. 327 applied. 


Appeal against the order of the Court of the Subordinate Judge, Bapatla, 
dated 25th January, 1945, in Appeal No. 66 of 1944 preferred against the order of 
the Court of the District Munsiff of Bapatla in E.P. No, nil in O.S. No. 583 of 


(1933. 
V. Subramaniam for Appellant. 
V. Suryanarayana for Respondent. 


The Court delivered the following 


Jupcmenr.—This civil miscellaneous second appeal arises out of the execution 
proceedings of the decree in O.S. No. 583 of 1933 on the file of the District Munsiff’s 
Court, Bapatla. The execution petition No. nil in O.S. No. 583 of 1933 was dis- 
missed on the ground that it was barred by limitation. The point for determi- 
‘nation in this civil miscellaneous second appeal is whether the order dismissing 
the execution petition on the ground of limitation is correct. 


The decree in question was passed on 15th February, 1934. On 24th February, 
1934, E.P. No. 190 of 1934 was filed and it was struck off on roth April, 1934. The 
next execution petition No. 228 of 1935 was filed on 17th January, 1935, for rateables 
and on 15th November, 1935 rateables were allowed and part satisfaction of the 
decree was entered. The third execution petition was filed on 26th January, 1938, 
in which the prayer was that the second defendant should be added as the legal 
representative of the deceased first defendant in the suit, that notice might be issued 
under Order 21, rule 22 of the Civil Procedure Code and moveable property attached 
under Order 21, rule 43. There was a mistake in that execution petition regarding 
the amount realised by way-of rateables under the prior execution petition. The 
office returned the execution petition for necessary amendments and also to comply 
with certain requisitions. On the 14th February, 1938, there was a return by the 
Court ‘fixing seven days’ time to comply with the requirements of the office. The 
petition was re-presented on the 1st March, 1938, that is, beyond the time allowed 
for re-presenting it. No application to excuse the delay in re-presentation however 
was filed. That execution petition was dismissed on 5th March, 1938, by the order 
“Not amended. Dismissed.” The fourth execution petition which was also 
unnumbered was filed on 28th February, 1941, with a prayer similar to the one 
contained in the prior execution petition. That execution petition was returned: 
from time to time for producing the copy of an order in insolvency. On 13th 
March, 1941 the endorsement on the petition was 

“ Copy of insolvency order to be filed. Notice 7 days.” 


On the 17th March, 1941, it was re-presented within the time with the 
endorsement, 


“ I pray that time for ten days may be granted for filing the copy of the insolvency order.” 
It was again returned by the office with the endorsement 


“ Petition for the relief sought for to be filed. Notice three days.” 

Finally it was re-presented on 26th March, 1941, with the endorsement, 

“I applied for a copy of the insolvency petition. Therefore I pray that time for one week may 
be granted.” 

The petition was rejected on 29th March, 1941, with the. endorsement “ Peti- 
tion called for not filed. Rejected.” The present execution petition was filed 
on the 12th March, 1943, i.e. within three years from the date of-the order on the 
last execution petition. There is no dispute that the present execution petition 
would, be in time if the orders on the two unnumbered petitions are final orders. 
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The short guestion therefore is whether the order dated 5th March, 1938, on the 
execution petition of 1938, and the order dated the 29th March, 1941, on the un- 
numbered execution petition of 1941 are “ final orders” within the meaning of 
of Article 182, clause 5 of the Indian Limitation Act. The Courts below following 
the decision in Khadir Sahib v. Viswanatha Iyer), held that as there were no petitions 
to excuse the delay and in fact the delay was not excused the two execution petitions 
had no legal existence and therefore the orders could not be treated as final orders. 
This decision in Khadir Sahib v. Viswanatha Iyer1, was recently considered in a case 
which is somewhat analogous to the facts of the present case by Gentle, C.J., and 
myself in A. A.O. No. 651 of 1945, Muthu Pankatasub ba Reddiar v. Thangavel 
Chetit®, In that case we pointed out after examining the facts in Khadir Sahib v. 
Viswanatha Iyer! : 

“In that case there was an order refusing to excuse the delay occasioned in the 1933 petition, 
but such order was passed in an application made in the 1937 petition and not in the 1933 petition ; 
upon that application being refused it was then that the 1933 petition was rejected. e Judgment 
in Syed Gulam Khadir Sahib case1, was with respect to the particular facts therein arising, which are 
not the same as in the present instance.” 

With reference to a contention similar to the one raised in the present case in the 
Courts below and before me we observed that, 


“ Mr. Panchapagesa Sastry’s argument is a challenge to the correctness and validity of the order 
of dismissal, his contention being that, while it purports to be a final order, since the execution petition 
was not re-presented within the period limited, it should follow that thereafter the petition had not 
legal existence and in respect of it an order of dismissal could not properly be made and therefore 
the petition could not have been “ dismissed.” That argument, in effect, is similar to an en- 
deavour to go behind a decree of Court and to contend that the decree is invald although it has 
never been set aside. Even assuming that the order of dismissal was made wrongly, nevertheless, 
it was an order and it remains alive and effective unless and until it is set aside by means of a propér 
procedure which has not taken place in the present instance.” fe 


In the present case in the light of this decision it is not seriously challenged 
before me that the order dated 5th March, 1938, on the first unnumbered execution 
petition of 1938 is not a final order. The contention, however, strongly 
urged on behalf of the respondent by Mr. Suryanarayana is that it cannot be said 
that the order dated 29th March, 1941, on the unnumbered execution petition of 
1941 1s a final order. There was no petition to excuse delay and the ground for 
rejecting the execution petition was that the petition called for was not filed. There 
are two answers to this contention. Firstly, I understand the order to mean that the 
petition was rejected because the insolvency petition which was called for and was 
directed to be produced was not filed. Assuming, however, that that order refers 
to the petition to excuse delay even then I think that whatever may be the grourid 
on which the execution petition was dismissed it does not matter and the order on 
that, petition is a final order as it finally disposes of the proceeding in that execution 
petition. The reasons given by the Court may be sound or unsound but if the effect 
of the order on that petition is to terminate the proceedings so far as that Court is 
concerned that order is a final order unless it is set aside by appropriate proceed- 
ings. The propriety of that order cannot be canvassed in a subsequent pro- 
ceeding. In my opinion, therefore, the principle enunciated in the unreported 
decision in A. A. O. No. 651 of 1945, Muthu Venkatasubba Reddiar v. Thangavel 
Chetti? exactly applies to the facts of the present case. The result is that this 
Civil miscellaneous second appeal is allowed. The orders of the Courts below are 
vacated and the execution petition is restored and remanded to file of the learned 
District Munsiff of Bapatla who will proceed with it and dispose it of according 
to law. The appellant is entitled to costs in all the Courts. ~ 


Leave refused. 
K.S. | Appeal allowed, 





1. (1942) 2 M.L.J. 768: LL.R. 194g Mad. 2. (Since reported) (1948) 1 M.L.J. 385. 
357. ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAJAGOPALAN, 
Pedapudi Nookaratnam .. Appellant*® 


e 0, 
Pedapudi Venkata Suryanarayana .. Respondent. 

Civil Procedure Code (V of 1908), Order 21, rule 32—Decree for restitution of conjugal ng —Refusal of 
judgment-debtor (wife) to live with the decree-holder (husband) expressed in unequivoca l terms—If “ witful”— 
Right to execute—Discretion of execution Court to refuse execution. 

It cannot be said that the expression “ wilfully” in Order 21, rule 32 of the Code of Civil Procedure 
should be construed as “ unreasonable.” The refusal of the judgment-debtor (wife) to live with the 
(husband) decree-holder expressed in unequivocal terms is “ wilful ” within the meaning of der 21, 
rule 32 and the right of the decree-holder to execute the decree in the manner provided for by the 
rule cannot be denied. But the use of the expression “may” in the rule vests the executing Court 
with a discretion. g 

Appeal against the order of the Court of Subordinate Judge of Cocanada in 
A.S. No. 42 of 1946, preferred against the order of the District Munsiff of Cocanada 
in E.P, No. 546 of 1945 in O.S. No. 347 of 1942, 


M.S. Varadacharya for Appellant. 

K. Bhimasankaram for Respondent. 

The Court delivered the following 

JupcmMEenT.—Neither the decree under execution nor the application for its 


execution pa to E.P. No. 546 of 1945 are before me, and I have to gather the 
contents of these documents from what has been set out in the judgment of the lower 


appellate Court. 


The operative portion of the decree in the suit filed by the plaintiff-respondent- 
decree-holder against his wife for restitution of conjugal rights was apparently : 
“The Court having directed (by an order dated 12th March, 1943), the plaintiff to give an 
undertaking within tree days that he should reside with his wife, the third defendant, away from his 
parents for about a month, failing which the suit will stand dismissed with costs and further 
‘holding that if the plaintiff gives the undertaking, there will be a decree in favour of the plaintiff for 
-restitution of conjugal rights... The plaintiff having given the necessary undertaking on this 
date, the Court doth order and decree that the third defendant do go to the plaintiff and render 
conjugal duties, that in case the third defendant, does not go and render such rights, the plaintiff 
do take the necessary process through Court to get the third defendant to his house for securing 
conjugal rights and to live with him etc.” 
The wife was a minor when E.P, No. 255 of 1943 and E.P. No. 92 of 1944 were filed, 
where the prayer was for the attachmet of the moveables of her father, Those 
ig ka were dismissed. After the wife, the judgment-debtor, became sui juris. 
„P. No. 546 of 1945 was filed with prayers in the alternative (1) for restitution of 
conjugal rights ; and (2) on the failure of the judgment-debtor to comply with the 
terms of the decree, to attach her moveables. 


The learned District Munsiff to whom the application for execution was made 
dismissed the application. On appeal the learned Subordinate Judge directed 
‘execution to proceed by attachment of the wife’s, judgment-debtor’s, moveables. 


Order 21, rule 32, Civil Procedure Code, lays down :— 


“ Where the party against whom a decree.. .. for restitution of conjugal rights. ... has been 
has had an opportunity of ai bay the decree and has wilfully failed to obey it, the decree may 
enforced in the case of a decree for restitution of conjugal rights by the attachment of his 


property. . 99) 

There can certainly be no doubt about the fact, that the only occasion, when, by 
- way of an application for execution of the decree, an opportunity was offered to 
the judgment-debtor herself to obey the decree, was when E.P. No. 546 of 1945 
was filed. ‘To reiterate, the judgment-debtor was a minor before the date of E.P. 
No. 546 of 1945. Nor can there be any doubt about the fact, that she failed 


*A,A.A.O. No. 308 of 1946. ` agrd July, 1048. 
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to obey the decree after E.P. No. 546 of 1945 was filed. Incidentally, at no time 
after the decree was passed, did the wife live with the husband either in com- 
pliance with the decree or independently ofit. The refusal of the judgment- 
debtor now to live with her husband, expressed in unequivocal terms, seems to 
me to be “ wilful” within the meaning of Order 21, rule 32, Civil Procedure 
Code. Therefore the right of the decree-holder to ask to execute the decree in the 
manner provided for by Order a1, rule 32, Civil Procedure Code, cannot be 
denied. I am unable to accept the contention of the learned advocate for the 
appellant, that the expression “ wilfully” should be construed as ““ unreason- 
able.” 


I am, however, of opinion that the trial Court was right in refusing execution. 
I accept the contention of the learned advocate for the appellant, that the use of 
the expression “may” in Order 21, rule 32, Civil Procedure Code, vests the 
executing ‘Court with a discretion. It is unnecessary to point out that the decree 
under execution 1s a decree for restitution of conjugal rights. Of course the dis- 
cretion has to be exercised in a judicial manner. In the present case the judgment- 
debtor being a woman, after she wilfully refused to obey the decree, the only 
method of execution the appellant could ask for was by attachment of her moveables. 
It does not necessarily follow that in every such case of wilful disobedience:the Court is 
bound to levy execution by attachment of the defaulting party’s moveables. 


The learned District Munsiff in paragraph 4 of his order observed : 


“T find that, as the wife refused to live with her husband on the grounds mentioned, this petition 
need not be ordered. Hence this petition is dismissed.” 
The learned District Munsiff, it should be remembered, was dealing not merely 
with an application for restitution of conjugal rights, but also with an application 
in the alternative for the attachment of the moveables in case the judgment-debtor 
‘defaulted compliance with the decree. Earlier in his order the learned District 
Munsiff obviously accepted as true the contentions of the judgment-debtor set 
out in her affidavit filed in E.P. No. 546 of 1945. He exercised his discretion— 
a discretion vested in him by the terms of Order a1, rule 32, Civil Procedure Code— 
and decided that this was not a fit case where execution should be levied by the 
attachment of the judgment-debtor’s moveables. I am unable to find anything in 
the judgment of the lower appellate Court to indicate that the learned Subordi- 
nate Judge purported to exercise a discretion vested in him. Certainly there was 
nothing in it to show that he was of opinion that the discretion exercised by the 
learned District Munsiff was based upon erroneous grounds. The - learned 
“ Subordinate Judge apparently was of opinion that once there was a wilful failure 
to obey the decree within the meaning of Order 21, rule 32, Civil Procedure Code, 
the decree-holder was automatically entitled to the attachment of the judgment- 
debtor’s moveables. In fact the learned Subordinate Judge used the expression 
“ entitled ” in paragraph 2 of his judgment. 2 

Sitting in second appeal 1 should normally be reluctant to interfere with an 

order based upon the exercise of jurisdiction ; but here we have a case of an 
order based on the learned District Munsiff’s exercise of discretion being reversed 
on. sees by a learned Judge who did not purport to exercise any discretion at all. 
This, 1 think, is a fit case where the order of the trial Court should be restored. 


This second To is allowed, the order of the lower appellate Court is 
set aside and that of the trial Court is restored. The appellant will be entitled to 
her costs both in the lower appellate Court and in this Court. 


(Leave to appeal is refused.) 
K.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 
Kuppuswami Nainar : ... Appellant* 
D. . 

Rangaswami Goundan and others .. Respondents. 

Limitation Act (IX of 1908), Article 182 (5)—Unnumbered execution petition returned for complying with 
certain requisitions—Re-presentation unth application to excuse delay after a long lapse of tims along with fresh 
execution petition—Reyection—If saves limitation for the fresh execution petition. 

An unnumtered execution application filed on 10:h October, 1941, was returned on 13th 
October, 1941, for filing sale papers, filling up blanks and payment of batta. Two weeks time was 

ted for complying with these requisitions and the petition was re-presented on 28th October, 
1941, a day after the expiry of the two weeks. The petition was again returned on 3Ist October, 
and was not re-presented to Court till 23rd January, 1943, when that unnumbered execution petition 
was also filed with an application to excuse the delay in re-presentation along with a fresh execution 
petition. The Court held that the delay should not be excused and dismissed the fresh execution 
petition and also rejected the unnumbered petition. On appeal, ` 

Held, as the unnumbered petition was not re-presented for a long time it did not exist in the eye 


of the law and therefore the order rejecting the petition on train to excuse the delay was of no 
legal consequence. There was no “ final order” on the unnumbered petition to save limitation for 


the fresh execution petition of 23rd January, 1943. 

Khadir Sahib v. Viswanatha Iyer, (1942) 2 M.L.J. 768: I.L.R. (1943) Mad. 357, followed. 

Gopa laswami Mudaliar v. Executive Officer, Tiruvarur Devasthanam, (1945) 1 M.L.J. 428; 
Venkatarathnam v. Ramakettayya, (1945) 2 M.L.J. 152 ; Ramachandra Naidu v. Muthu Chetirar, (1943) 
1 M.L.J. 236 and Natarajan Pillai v. Narayanaswami Iyer, (1947) 1 M.L.J. 393, distinguished. 

Appeal against the order of the Court of the Subordinate Judge of Vellore, 
dated 29th September, 1945, in A. S. No. 76 of 1945, preferred against the order 
of the Court of the District Munsiff of Tiruvannamalai in R. E. P. No. 398 of 1943. 


in O. S. No. 638 of 1930. 

V. Ramaswamt Aiyar for Appellant. 

A. V. Viswanatha Sastri for Respondents. 

The Court delivered the following 

Jupoment.—The point raised in this elem is governed by the decision of 
a Bench of this Court reported in Khadir Sahib v. Viswanatha Iyer’, which was 
approved by the Full Bench in Seshagiri Rao v. Subbaramt Reddi?. The decree- 
holder is the appellant. He obtained a final decree in a mortgage suit on 28th 
August, 1935. The first execution petition was filed on 29th August, 1938, which 
was rejected on 14th October, 1938. The present execution application was . 
filed on 23rd January, 1943, more than three years from the date of the final order ` 
on the prior execution petition. In order to save limitation for this execution 
petition he relies upon an unnumbered execution application filed by him on roth 
October, 1941, and returned on 13th October, 1941, for filing sale papers, filling 
up blanks and paying batta. Two weeks time was granted for complying with 
these requisitions and the petition was re-presented a day after the expiry of the 
two weeks on 28th October, 1941. The petition was again returned on 31st October, 
1941, and was not re-presented to Court till 23rd January, 1943, when that 
unnumbered execution petition was also filed along with the present execution 

tition with an application to excuse the delay in re-presenting the execution 

petition. It is this unnumbered execution petition that the decree-holder relies 
upon as helping in saving limitation. Thel Courts below have held that the delay 
should not be excused and dismissed the present execution petition and also rejected 
the unnumbered execution petition. This is exactly what happened in Khadir 
Sahib v. Viswanatha Iyer!. It is as if the unnumbered’ petition was not in existence 
in the eye of the law and therefore the order refusing to excuse the delay is of no 
legal consequence. There is no final order between the 14th October, 1938, and 
VBE MA A L TT 
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the filing of the present execution petition on 23rd January, 1943. “There is no 
doubt that on the principle of the decision in Watesa v. Ganapathta! and the decision 
of the Privy Council in Govind Prasad v. Pavankumar®, an unnumbered execution 
application is an application presented in accordance with Jaw as the requirements 
insisted upon are not any statutory obligations imposed by the Code but by the 
Civil Rules of Practice. There is therefore no doubt that the application was one 
in accordance with law but unfortunately as it is not re-presented for a long time it 
did not exist in the eye of law and the subsequent order rejecting it is of 
no consequence. The decisions of Somayya, J., in Gopalaswami Mudaliar v. 
Executive Officer, Tiruvarur Devasthanum® and Venkatarathnam v. Romakotiayya* are 
distinguishable because in those cases there is not much delay in re-presenting 
the unnumbered application.. In the decision of King, J., in Ramachandra Naidu v. 
Muthu Chettiar® and the decision of Wadsworth, J., in Natarajan Pillai v. Narayana- 
swami Iyer®, the application was not taken return of but was within the precincts 
of the Court and was finally dismissed by the Court. In those cases there was 
clearly a final order on the unnumbered execution petitions which gave fresh start 
to limitation. The Civil Miscellaneous Second Appeal therefore fails and is dismissed 
with costs., No leave. ; 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Govinpa MENON. 
Parasa Mangadu and others , .. Appellants.* 
Penal Code (XLV of 1860), sections 201, 149 and 511—Act with an intention to commit an offence under 
section 201—No disappearance of any evidence of the commission of an offence—Offence mads out. 
Where the accused were seen by the P. Ws. carrying the body of a deceased man along a footpath 
and on being confronted and questioned by the P. Ws. gave certain versions found to be untrue and Ieft 


the body in the footpath and disappeared from the place, on a question whether they could be con- 
victed of an offence under section 201, Indian Penal Code, read with section 149, Indian Penal Code, 


Held, all the circumstances put together left one with no doubt whatever that the accused knew that 
the deceased man had been murdered and their conduct showed that that their intention was to hide 
either the scene of murder or the murderer or to cause disap ce of other evidence of the crime. 
They did an act in furtherance of the intention of committing the crime though an offence under 
section 201, Indian Penal Code, had not been completed by the act. Asa matter of fact there had not 
been any disap ce of any evidence of the commission of the offence, since the dead body had been 
left and not ken awan and secreted, or burnt or buried. Hence the offence committed is only an 
attempt to cause the disappearance of the evidence of the offence and the accused could not be con- 
victed of an offence under section 201, Indian Penal Code, read with section 149, Indian Penal Code, 
but only under section 201, Indian Penal Code, read with section 511, Indian Penal Code. 

Appeal against the order of the. Court of Session of the Kistna Division at 
Masulipatam, dated 3rd January, 1948, in Case No. 25 of the Calendar for 1947. 

M. Appa Rao for Appellants. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

The Court delivered the following 


JUDGMENT —Appellants 1 to 5 have been convicted by the learned Sessions 
Judge of Kistna of an offence under section 201, Indian Penal Code, read with 
section 149, Indian Penal Code and each of them sentenced to rigorous imprison- 
ment for five years. The sixth appellant has been convicted of an offence under 
section 323, Indian Penal Code, and sentenced to a term of one year’s rigorous 
imprisonment. I shall first of all deal with the case of the sixth appellant. The 
evidence against him is that of a solitary witness P. W. 11, who says that she saw 
the sixth appellant hit the deceased above the left eye-brow with a stick. She has 
not been corroborated by any other evidence or by any other witness in the case A 
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Her statement that the fifth accused (fifth appellant) was then going ahead of the 
sixth appellant has not been accepted by the learned Sessions Judge. ‘The learned 
Sessions Judge has also declined to rely on other circumstances against the sixth 
appellant. Such being the case I feel that it is unsafe to convict the sixth appellant 
on the solitary testimony of P. W. 11 of the offence under section 323, Indian 
Penal Code. I therefore give him the benefit of the doubt and acquit him. 

So far as appellants 1 to 5 are concerned, the question is whether, accepting 
the evidence of P. Ws. 2, 3, 4, 5 and 8 the act attributed to them would amount 
to an offence under section 201, Indian Penal Code. Shortly stated the evidence 
of these witnesses is that on the morning of 7th March, 1947, each one of them saw 
the five appellants carrying the body of the deceased man and coming in the direc- 
tion southwards from the No. 8 channel along the footpath marked in the plan. 
Each one of them deposes that on being questioned either one or the other of the 
appellants had given them certain versions all of which have now been found to 
be untrue by the learned Sessions Judge. It is also found that on being confronted 
and questioned by these witnesses the appellants left the body of the deceased 
near that footpath and went away from that place. It is difficult to say that 
these witnesses are not speaking the truth. Their evidence has been accepted 
by the learned Judge and I see no reason to reject the same. 


Mr. Appa Rao contends that the circumstances in this case do not point to 
any irresistible conclusion that the appellants were doing the act of intentionally 
concealing the evidence of crime. The direction in which the appellants were 
proceeding was towards the village munsiif’s house which according to the 
evidence is only about 50 yards from the place where the body was found. 
That being so, it is contended, it is unnatural for the app ts to have 
carried the dead body to the vicinity of the village munsiff’s house if they wanted 
to cause disappearance of the evidence of crime rather than to take it away 
from the villaze munsiff’s house and hide it. This no doubt is a circumstance 
in their favour, but I am inclined to think that all the other circumstances put 
together leave one with no doubt whatever that the appellants knew that the man 
had been murdered. If that supposition is taken as the basis, then, the subsequent 
conduct of the appellants would necessarily show that their intention was to hide 
either the scene of murder or the murderer or to cause disappearance of other 
evidence of crime. It may be as is laid down by the Calcutta High Court in Nagendra 
Bhakta v. Emperor that if persons are found carrying the dead body of a murdered 
man from a particular house to a pial of a mosque and leaving it there, that by 
itself cannot lead to an inference that they had an intention to screen the offender 
or to hide the scene of crime. But in the present case I am inclined to think that 
the fact that the appellants on seeing the witnesses left the dead body at that place 
and disappeared and most of them were arrested only the next day necessarily 
shows that their intention was to commit an offence under section 201, Indian 
Penal Code. ‘They did an act in furtherance of the intention of committing the 
crime though I am not satisfied that an offence under section 201, Indian Penal 
Code, has been completed by the act. As a matter of fact there has not been any 
disappearance of any evidence of the commission of the offence. If the body had 
been taken away and secreted, or burnt, or buried, that might be something. But 
since the body was left in or near about the footpath in public view, one cannot 
say that any evidence of murder has been caused to disappear. I would therefore 
hold that the offence which the appellants 1 to 5 have committed is only an attempt 
to cause the disappearance of the evidence of the offence and that being so I modify 
the conviction from one under section 201, Indian Penal Code, read with section 149, 
Indian Penal Code, to one under section 201, Indian Penal Code, read with section 
511, Indian Penal Code. The maximum sentence for an offence under section 201, 
Indian Penal Code, read with section 511, Indian Penal Code, is only half of 
seven years and in the circumstances of the case I impose a sentence of rigorous 
imprisonment for one year on each appellant. 

————  Conotciton modified and sentence reduced. 


1, A.IL.R. 1934 Cal. 144. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—MR. JUSTIGE PATANJALI SASTRI AND MR. Justice BELL. 


S. A. R. Chinnan Chettiar ; .. Apfpellant* 
E? i 
The Estate Manager, Sivaganga Estate` ` _ oog .. Respondent. 

Limitation Act (IX of 1908), Article 182 (5) and Civil Procedure Code (V of 1908), section 48—Execution 
application against deceased judgment-debtor by mistake due to negligence but honestly made—Step-in-aid of execution 
Fehr for execution against deceased yudgment-debtor filed unthin twelos years of the decree—Application 
to add legal representatives mads and ordered after the twelve years—Execuhon, if barred. 

An application for execution presented against a deceased judgment-debtor by mistake due 
to negligence but honestly made, 18 a bona mistake and the application though it could not be 
acted upon by the executing aeditor would be an effective step-in-aid for the purpose of saving 
limitation. 

Where such an application was filed within twelve years of the decree sought to be executed, 
but the application to add the legal representatives of the deceased judgment-debtor was filed and 


ordered beyond the twelve years allowed by section 48, Civil Procedure Code, on a question 
whether the application was not barred, 

Held, the naming of’a deceased judgment-debtor as the person against whom execution is 
sought is no more than a mistake in giving the particulars required under Order 21, rule 11 (2), 
Civil Procedure Code and it could be remedied under Order 21, rule 17 (1) and when so remedied 
by amendment it has to be deemed, under Order 21, rule 17 (2), to have been an application in 
accordance with law and presented on the date when it was first presented. Hence, as the legal 
representatives of the deceased judgment-debtor, were brought on record only by way ef amend- 
ment in the execution applicat on which was filed within the twelve years allowed by section 48, 
execution was not barred under the section. 


Samia Pillai v. Chockalinga Chettiar, (1893) 4 M.L.J. 8: 1.L.R. 17 Mad. 76, followed. 
Appeal against the order of the District Gourt, Ramnad at Madura, dated 
16th November, 1945, in A.S. No. 353 of 1945 preferred against the order of the 
-Court of the Special Deputy Collector of Manamadura dated 5th May, 1945, 
in E.P. No. 5784 of 1944 in S.S. No. 2156 of 1929. 
V. Ramaswami Atyar for Appellant. 
K. Kuitikrishna Menon for Respondent. 
The Judgment of the Court was delivered by 


Patanjali Sasiri, J.— This appeal arises out of an application to execute a decree 
for arrears of rent obtained by the Zamindar of Sivaganga represented by the Estate 
Manager, the respondent herein, against one Kannappa Chettiar deceased. The 
decree was passed on 31st July, 1929, and though Kannappa died on 28th November 
of the same year successive applications, each within 3 years of the preceding one, 
were filed, subsequently in the Revenue Court for execution of the decree against 
the said judgment-debtor as if he were alive on those dates but were allowed to be 
dismissed ifor non-prosecution. The present application (E.P. No. 5784 of 1944) 
which has given rise to this appeal was filed on roth July, 1941, against the same 
person but it was returned by the Special Deputy Collector with the remark that as 
the judgment-debtor was dead his legal representatives should be added. ‘The res- 
pondent decree-holder accordingly applied on 24th April, 1943, to bring on record 
the appellant and another as the legal representatives of Kannappa and that appli- 
cation was ordered on 27th October, 1943. The appellant then objected to the 
execution of the decree on the ground that it was barred by limitation but the Courts 
below overruled the objection and ordered execution to proceed. From that 
order the} present appeal has been preferred to this Court. 


Mr. Ramaswami Iyer for the appellant conceded, in view of the decision of 
this Court in Samia Pilla v. Chockalinga Chettiar! and other cases, that an appli- 
cation for execution presented against a deceased judgment-debtor owing to a 
bona fide mistake, though it could not be acted upon by the executing creditor, 
was an effective step-in-aid for the purpose of saving limitation. But he urged 
that the previous applications for execution were not made bona fide inasmuch as 
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the respondent knew, or must be taken to have known, that Kannappa was dead, 
the officers of the respondent’s estate having taken various proceedings in the 
Revenue Courts for collection of rent wherein Kannappa’s death was rel to. 
This fact was not disputed but it was explained that the execution petitions were 
filed by a different department of the Estate establishment and that the judgment- 
debtor’s death was lost sight of in the routine of its business. The Courts below 
accepted this explanation and found that the Estate officials were acting only negli- 
gently but aor ani 4 in filing the earlier execution applications without im- 
pleading the legal representatives of the deceased judgment-debtor. 'This finding 
was not challenged before us but it was contended that the principle of Samia Pillai v. 
Chockalinga Chettiar}, could not be extended to cases of mistake due to negligence 
as “‘ bona fide ” implies due care and attention. We are unable to accede to this 
contention. Though there is not room here for the application of the definition of 
“ good faith” in section 3 (20), General Clauses Act (X of 1897) under which, 
“a thing shall be deemed to be done in “good faith’ where it is in fact done honestly whether 
it is done negligently or not,” 
it shows that ordinarily the expression does not import due care and attention: 
The decision in Samia Pillai v. Chockalinga Chettiar! itself shows that a mistake due 
to negligence but honestly made is a bona fide mistake within the meaning of the 
rule laid down by it, for the mistake of entering in the execution application the 
name of the deceased judgment-debtor as the party against whom execution was 
sought in that case was made by the vakil’s gumastah who could have readily 
ascertained from the decree-holder the true state of facts before filing the applica- 
tion in Court. Yet the learned Judges held that “it was nodoubta bona fide 
mistake.” 

It was next urged that the present execution application was barred by section 
48 of the Civil Procedure Code. The argument was put thus: the application 
having been filed against a deceased judgment-debtor, was a nullity even as a 
plaint filed against a deceased person is a nullity (see Veerappa Chetti v. Tindal 
Ponnan*). It became an effective application only when the legal representatives 
of Kannappa including the appellant were brought on record, and as this was 
done on the 27th October, 1943, more than twelve years after the date of the 
decree, no order for execution should be passed on the application. This point, 
again, is concluded against the appellant by the decision in Samia Pillai v. 
Chockalinga Chettiar. In that case the naming of a deceased judgment-debtor as 
the person against whom execution is sought was regarded as no more than a 
mistake in giving the particulars required under section 235 of the Old Code corres- 
ponding to Order 21, rule 11 (2) of the present Code. The learned Judges observed: 

“Where there has been in fact an application for execution made by the party entitled to mak 
it the mere fact of a mistake having been made in giving the iculars required by section 235 of 
the Code of Civil Procedure cannot, we think, have the effect al rendering the application, a nulle» 
If so, the defect could be remedied under Order 21, rule 17 (1) and when so remedied 
by amendment, ! 

“it shall be deemed to have been an application in accordance with law and presented on 
the date when it was first presented” (Sub-rule 2). 

It was suggested that Samia Pillai v. Chockalinga Chettiar! was wrongly decided 
and should not be followed and our attention was drawn to Gulab Singh v. Nathu?, 
decided by a single Judge as laying down the correct principle. If the matter 
were res integra in this Court, it would be a question for serious consideration whether 
the view expressed in the above case is not the sounder one. But Samia Pillai v. 
Chockalinga Chettiar? has never been departed from in this Court but has been followed 
in subsequent cases (e.g., Subramania Desika v, Rangaswami Chettiar* and Jagannath 
Rao v. Narayanamurthi®) and also in other High Courts (see Bepin Behari Mitter v. 
Bibi Zohra® and Sheogobind Ram v. Mst. Kishunbasi Kuar?). In this state of ¿he autho- 
a eae D Ka KA a ene PANGANAN EI, ea eI 
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rities we are inclined to follow the decision in Samia Pillai v. Chockalinga Chettiar, 
where, as already observed, the mention of the name of the deceased judgment- 
debtor as the person against whom relief in execution is sought was regarded as a 
matter for amendment under Order 21, rule 17. In this view the representatives 
of Kannappa having been brought on record by way of amendment in E.P. No. 5784 
of 1944 in the place of the deceased judgment-debtor, that application which was 
admittedly filed within twelve years from the date of the ioe is not barred 
under section 48 of the Code of Civil Procedure. 

The appeal is dismissed with costs. 

VS. > — Appeal dismissed. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT — MR, JUSTIGE SATYANARAYANA RAO. 


T. V. Varada Pillai .. Appellant* 
D. 
The Corporation of Madras, represented by the Commissioner, 
Corporation of Madras .. Respondent. 

_ Madras City Municipal Act (XIV of 1919), section 397-—Requirements of—Mention in the statutory 
notice of section 80, Civil Procedure Code, by mistake, instead of section 397, Madras City Munwipal Act— 
If a fundamental error vitiating the notice. 

_ All that section 997 of the Madras City Municipal Act requires is that there should be a statutory 
notice informing the Corporation or its officers of the nature and particulars of the claim. The 
section does not say that the notice should also mention the section under which the notice was issued. 
Hence, in a notice satisfying all the requirements of section 397, a reference to section 80, Civil Pro- | 


cedure Code, instead of section 397, Madras City Municipal Act, is of no consequence and it would 
not in any manner or to any extent vitiate the notice from being a statutory notice fulfilling the 


requirements of section 397. 
Apveal against the decree of the Court of the City Civil Judge (Principal), - 
dated 16th December, 1946, in O.S. No. 452 of 1945. 


R. Deenadayalu for Appellant. 

John and Row for Respondent. 

The Court delivered the following 

Jupcomenr.—The plaintiff is the appellant. His suit was dismissed by the 
learned City Civil Judge, Madras, on a preliminary point that statutory notice as 
contemplated by the Madras City Municipal Act had not been issued to the 
defendant. 


The plaintiff is the Zamindar of Mambakkam; and, according to the case as 
set out in the plaint, the defendant, the Corporation of Madras, issued a distress war- 
rant against him for recovery of property tax, in respect of a house owned by him 
in Madras without even sending a previous demand as required by the City Munici- 
pal Act. He claimed as damages a sum of Rs. 500 for the illegal act of the Cor- 
poration in issuing a distress warrant. The defendant has raised various pleas 
which are covered by the issues in the suit and the sixth issue in the suit was tried 
as a preliminary issue. This raised the question whether the suit was maintainable 
in the absence of a statutory notice required under the City Municipal Act. 


Before the institution of the suit, the pan issued Ex. P-3 dated 22nd June, 
1945, to the Commissioner, Corporation of Madras, through a lawyer. ‘The notice 
was as follows : 

“ Sir, 

On behalf of my client, Mr. T. V. Varada Pillai, Zamindar of Mambakkam residing at No. 79, 
Govindappa Naicken Street, George Town, Madras, I issued a notice to you on gth March, 10945, 
and farther addressed communications thereon, seeking redress of a grave wrong and 
inflicted on my client by the issue of an illegal distress warrant for the recovery of the tax for 2/1944-45 
due on premises Nos. 192-194, Poonamallee High Road, Madras, without previously issuing a demand 
kakak aR Uc OE RS SS CAE L 
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bill. As no satisfaction was given to my client, my client, as already intimated to you through your 
Revenue Officer, has decided to file a suit against the Corporation for the recovery of damages. The 
suit will be filed either in the City Court or in the Small Causes Court, Madras. A copy of the 
proposed plaint which contains the causes of action, the name, description, place of residence of the 
plaintiff and the relief which he claims is forwarded to you for your information and in compliance 
with section 80 of the Civil Procedure Code as statutory notice prior to institution of suit my client 
gives you the two months notice as contemplated by that section. 


The suit will be filed either in the City Court or in the Small Causes Court, Madras.” 


As stated in the notice, the notice was accompanied by a copy of the proposed 

plaint which gave full particulars of the claim of the plaintiff against the defendant. 
“The notice was received by the Corporation ; and in reply to that, Ex. D-1 was 
sent by the Revenue Officer to the plaintiff’s advocate. The suit was instituted 
on 25th August, 1945. In the plaint as originally framed, reference was made 
in paragraph 10 to the statutory notice in the following words : 


“ The statutory notice to the defendant required under section 80 of the Civil Procedure Code 
has been served on the defendant.” 


This was later amended by substituting in paragraph 1o, 


“ the statutory notice as contemplated by the City Municipal Act has been served on the 
defendant.” 
In paragraph 12 of the written statement filed by the defendant, the objection 
taken by the defendant was that the suit was not maintainable as the statutory 
notice required under the City Municipal Act has not been given before the filing 
of the suit. ‘The only basis for this contention was that instead of mentioning in the 
notice and in the plaint section 397 of the Madras City Municipal Act, section 80 of 
the Civil Procedure Code was mentioned. The learned City Civil Judge thought 
that there was a fundamental error,in the notice, Ex. P-3, as the correct section 
was not mentioned by it and therefore dismissed the plaintiff’s suit. 


In this appeal, the only question for consideration is whether Ex. P-3 and the 
plaint which accompanied it constitute a sufficient notice within the meaning of 
section 397 of the City Municipal Act. All that-the section requires is, like section 
80 of the Civil Procedure Code, that a month’s notice should be given, mentioning 
the place of abode of the officer, servant or person against whom the claim was 
made, stating the cause of action, the relief sought, and the name and the place of 
abode of the intending plaintiff, and that the plaint should also contain a statement 
that such a notice has been so delivered or left. The section does not say that the 
notice should also mention the section under which the notice was issued. All thatit 

uires is that there should be a statutory notice informing the Corporation or its 
officers of the nature and the particulars of the claim. The section need not be 
mentioned in the notice. In fact, in the argument before me it was conceded by 
the learned advocate for the respondent that if the notice had not mentioned any 
section, it would have been a perfectly valid notice. The principle on which the 
decision of the case should rest has been, if I may say so with respect, correctly 
laid down by Rajamannar, J.,as he then was, in Meenakshi Ammal v. The Province of 
Madras*,where the learned Judge observed that the error should not be a fundamental 
error. In that case, the error was with reference to the description of the subject- 
matter of the suit. A wrong survey number was given of the land in dispute and 
this was certainly a fundamental error. In fact, by reading the notice in that case 
one would have thought that the subject-matter related not to R. S. No. 722/4-A 
which was the correct survey number, but related to a land comprised in R.S. 
No. 722/4-B. All that the law requires is that there should be a clear intimation 
of the nature of the dispute and the nature of the claim. This requirement of the 
section is satisfied by the notice, Ex. P-3, and the plaint which accompanied it. 
In my opinion, the reference to section 80 of the Civil Procedure Code instead of 
section 397 of the Madras City Municipal Act in Ex. P-3 is of no consequence 
and it does not in any manner or to any extent vitiate the notice from being a statu- 
tory notice fulfilling the requirements of section 397 of the City Municipal Act, 
a i NE NGE 
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It is, as submitted by the learned Advocate for the appellant, a mistake on his 
part to have quoted the wrong section instead of referring to the section in the City 
Municipal ‘Act. I think that explanation of the learned advocate is satisfactory 
and should be accepted. 


For these reasons, I am of opinion that the decision of the Court below is wrong 
and should be set aside. The appeal is allowed and the suit remanded to the City 
Civil Judge for disposal according to law. The appellant is entitled to costs in this 
Court. The court-fee paid on the memorandum of appeal will be refunded. 


VS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HORWILL. 
Verkattil Unnyethamma’s son Raman Nambiar and another .. Petitioners* 


K. K. Govindan Nayar .. Respondent. 


Madras Tenants and Ryots Protection Act (XVII of 1946), section 4 (1) (a) and Malabar Tenancy Act 
(XIV of 1930), section 3 (v) and (j)—Othidar and sub-kanomdar from him—“If tenants” entitled to apply 
under section 4 (1) (a) of Madras Act XVII of 1946—“Intermediary °>—When a tenant. 

_ An othidar is not a “tenant ” within the meaning of that definition in section 3 (v) of the Malabar 
Tenancy Act. . 

From the fact that an othidar is said to have been granted possession and enjoyment in oth 
kuzhikanom or the use of the word “ Kaividugai oihi” in the othi, it cannot be said that the oihi is 
more of the nature of one of the tenures referred to in the definition of “ tenant ” in the Malabar 
Tenancy Act and not an othi in the ordinary sense of a usufructuary mortgage. 

Though a usufructuary mortgagee is a person who satisfies the definition of “ intermediary 
in section 3 (f) of the Malabar Tenancy Act, it cannot be said that all intermediaries are ‘‘tenants” 
within the meaning of section 3 (v) of the Act. The word “ intermediary ” has to be read with the 
other parts of the definition ; the intermediary referred to must be an intermediary who paya rent 
or other consideration for his being allowed by another to enjoy the land of the latter. Hence, an 
othidar though he may be an intermediary, is not a “ tenant ” within the meaning of section 3 (2) 
of the Act. : 

An othidar not being a “tenant” is not entitled to apply under section 4 (1) (a) of Madras 
Act XVII of 1946 for stay of a suit by the mortgagor to redeem the oki. The sub-kanomdars 
of the othidar cannot claim to be tenants because the othidar himself is not a tenant and the so- 
called sub-tenant of a person who is not a tenant cannot apply under section 4 (1) (a) of the ‘Madras 
Act XVII of 1946. 

Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Calicut, 
dated 31st March, 1947, in I.A. No. 1325 of 1947 in O.S. No. 1226 of 1946. 


D. R. Nambudripad for Petitioners. 
K. P. Raman Menon for Respondent. 
The Court delivered the following 


Jupcmenr.—The first defendant was one in whose favour an otht demise had 
been executed. The plaintiff was the mortgagor. Defendants 2 and 3 were des- 
cribed as sub-kanomdars_ of the first defendant. The plaintiff filed a suit to redeem 
the mortgage, whereupon defendants 2 and 3, supported by the first defendant, 
filed an application for stay of the suit under section 4 (1) (a) of the Madras Act 

XVII of 1946, stating that they were tenants of the land within the definition of 
“ tenant ” in section 3 (v) of the Malabar Tenancy Act, and that the suit was one 
in which their eviction was involved. The Court below held that the first defendant 
was an othidar and was not therefore a tenant. Defendants 2 and 3, it thought 
had no higher rights then the first defendant. 


The word “tenant” in the Malabar Tenancy Act includes certain persons who 
-have agreed to pay rent or other consideration, for being allowed to enjoy the land 
gga a gg gag gg pp ee 
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of another. If, however, they are in enjoyment of the land as security for the sum 
advanced by them, they would not be covered by this definition, Moreover, 
othis are well-known in Malabar law, and the omission of othtdar from the 
category of persons included within the definition of “tenant” is significant 
and almost conclusive that the Legislature did not intend to include o#hidars within 
the definition of “ tenant.” 


The learned advocate for defendants 2 and 3 has, however, drawn my attention 
to certain clauses in the oft deed which suggest that it was more of the nature of 
one of the tenures referred to in section 3 (v) of the Malabar Tenancy Act than of 
a usufructuary mortgage as generally understood. For example, the othidar 
was said to have been granted possession and enjoyment in otht kuzhtkanom, and it 
is therefore suggested that the deed in question participated of the nature of kuzht- 
kanom. Kuzhtkanom is however primarily a grant of land rent free, in order that 
the land might be improved by growing trees. That this deed does not resemble a 
kuzhtkanom is indicated by the fact that 1100 fanams were borrowed, and that 
although it was contemplated that more trees might be grown, the grant was in 
no way dependent upon the further development of the land, because the mortgagor 
covenanted to pay to the mortgagee the value of any new trees grown, if any be 
so planted there. 


An expression relied on as indicating that the deed in question was something 
more than an otht is the use of the word “ Katotdugai otti ” which in the glossary in 
Sundara Aiyar’s Malabar and Alayasanthana Law is defined as “‘othi irredeemable 
except when the othidar refuses to make further advance” ; but in Appendix III 
to Moore’s Malabar Law and Custom it is said : 


“ In the first edition of this work Mr. Wigram defined a ‘ Xaividugai othi’ as ‘a tenure higher 
than othi which leaves to the Janmi merely nominal rights.’ In 1884, however, the High Court 
in Kundu v. Impicht) held that a “ Kaividugai othi ” was redeemable. It cannot be said that there is 
at the present time any real difference between ““ Kaividuga stht and an ordinary othi.” 


I therefore find no reason for thinking that the suit othi was more of the nature of 
one of the tenures referred to in the definition of “ tenant ” in the Malabar Tenancy 
Act and not an othi in the ordinary sense of a usufructuary mortgage. Although 
it has been said that othi and kanom are very similar, the only difference being that 
in the case of an othi a much larger amount is paid ; yet a kanom has always been 
considered to be partly of the nature of usufructuary mortgage and partly of the 
nature of a lease, whereas it has never been said of an offs that it in any way 
participates of the nature of a lease. 


It is however argued that even though the first defendant is not a tenant by 
virtue of his being an othidar, yet he is a tenant because he is an “ intermediary ” 
within the meaning of section 3 (j) of the Malabar Tenancy Act and therefore a 
tenant, because intermediaries are tenants within the'meaning of section 3 (v) 
of the Act. A usufructuary mortgagee is certainly a person who satisfies the 
definition of “ intermediary ” in section 3 (j) of the Act; and it has been so held 
by Wadsworth and Patanjali Sastri, JJ.,.in' Ranga Iyer v. Subbayya Goundar®. The 
further question however is whether all intermediaries are tenants within the mean- 
ing of section 3 (v). If they were, it would lead to the anomalous position that-a 
person who was not a tenant could make himself a tenant by parting with some 
measure of his interest in the land, in the present case by the creation of a sub-kanom. 
The word “ intermediary” has to be read with the other parts of the definition ; 
and in my view the intermediary referred to must be an intermediary who pays 
rent or other consideration for his being allowed by another to enjoy the Jand of 
the latter. Ifthe intermediary is one who had taken land as security and has 
not paid consideration or rent so that he may be allowed to enjoy possession, then 
he is not a tenant within the meaning of section 3 (D). 
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It is further argued that, whatever may be the case with regard to the first 
defendant, defendants 2 and'3 are tenants. It would be strange indeed if defendants 
2 and 3 had:any stronger right to continue in possession of the land than the person 
from whom they derived their interests ; and I do not think that the definition of 
* tenant ” in section 3 (v) permits of the interpretation that their learned advocate 
seeks to place upon it. The tenant is the person who enjoys the land of the person 
who has allowed him to enjoy the land. The land is not however the land of the 
first defendant but the land of the landlord, the mortgagor-plaintiff. Section 4 of Act 
XVII of 1946 also indicates that the Legislature was concerned with persons who 
were liable to eviction by their landlords or persons who put them into possession. 
Section 3 (a) distinctly says that “no tenant... . . shall be liable to be evicted by 
his landlord ...... ” and the suits referred to in section 4 are suits by landlords 
to evict their tenants. If the tenant is entitled to retain possession by virtue of this 
section, then the sub-tenants, who would be ordinarily entitled to similar relief 
against their landlords, would of course be able to retain possession too ; but if the 
person from whom they held is not a tenant and is liable to be evicted, the so-called 
sub-tenant of a person who is not a tenant would have no right to remain in 

possession. 
The petition fails and is dismissed with costs. 
V.S. —— Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice GOVINDA MENON. 


A. K. Gopalan .. Petitioner* 

Penal Code (XV of 1860), section 503—Ingredients if, the offence under—Speech directed against 
police force stationed at a particular locality in a district—Members of that force, if should have been actually 
JSrightened—Presence of such members among the audience, tf should be known to the speaker to have been present 
among the audience. 

Section 503 of the Indian Penal Code would be inapplicable unless the speech alleged to cons 
ttute criminal! intimidation threatens injury to the person, reputation or property of an individual of 
group of individuals. Whether as a matter, of fact any one was actually frightened or not, cannot 
affect the quéstion of the liability of the speaker under section 503. Nor is it necessary for the speaker 
to know that'any member or group of persons who are intended to be frightened by the speech was 
present among the audience. It is the intention of the speaker that has to be considered in deci- 
ding as to whether what he stated comes within the mischief of section 503. 

Where a speech was directed against a particular police force stationed in a particular locality 
in a district and the purport of the speech was to cause fear in the minds of the group of police officials 
stationed in that district or place, 

Held: The ch was addressed to a defined and ascertained body of individuals and was 
intended to frighten them with injury to their person, reputation or property and hence came 
within the mischief of section 503 of Indian Penal Code. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying that the High Court will be pleased to revise the order of the Court of the 
Sessions Judge,of North Malabar in Criminal Appeal No. 24 of 1946 dated 17th 
December, 1946. | 

N. Rajagopalan for Messrs. Row and,.Reddy for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

‘The Court made the following 

Orver.—For a speech delivered on 14th July, 1946, presiding over a meeting 
held at a cinema shed and situated in Kottaparamba in Badagara, the petitioner 
thas been convicted under section 506 Indian Penal Code and sentenced to rigorous 
imprisonment for six months which conviction and sentence were upheld on appeal 
by the Sessions Judge of North Malabar who, in addition directed the petitioner.,to 
execute a security bond for Rs. 200 with two sureties for a like amount each to 
keep the peace for a period of 18 months under section 106 of the Criminal 
Procedure ‘Code. 
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Whether the speech in question comes within the mischief of section 503 
of the Indian Penal Code is the only question argued before me. The petitioner’s 
case is that the speech was a criticism of the police force in general in the interests. 
of the public and not that he threatened with injury any person or class of persons 
with regard to their person, reputation or property. Portions of the speech extracted 
by the learned Sessions Judge show that the speech was very vehement in character 
and vulgar in tune. The Collector and the District Superintendent of Police have 
been dubbed as arch-rats and the other police officers as mice. But whatever 
that may be, unless the speech threatens injury to the person, reputation or property 
of an individual or a group of india das the provisions of section 503, Indian 
Penal Code, are not applicable. In Criminal Revision Case No. 10 of 1947, Raja- 
mannar, J., observed as follows :— 

“ I am inclined to hold that section 503 would have no application to a case in which an accused 
is charged with having threatened the police in general.” 
The learned Judge also held that the charge in that case was therefore defective. 
In the present case also the charge is in similar terms and the observations of the 
learned Judge apply with equal force to this charge. 

But the learned Judge held that in that case, the threat was held out by the 
accused not to the policeforce in general, but to the members of the police force station- 
ed in Cannanore and to such members of the force who would attempt to interfere 
with railway strikers and on that ground, in spite of the defect in the charge, 
it was held that section 503, Indian Penal Code, was applicable. Having read 
the entire speech evidenced by Ex. P-1, I am of opinion that even here the speech 
is directed not against the entire police force in the whole Province or in India, 
but to the particular police force stationed at Badagara, if not in the whole of the 
Malabar district. Such force is a compact body of individuals under the direction 
of a District Superintendent of Police and a District Magistrate and the speech is 
addressed to that defined and ascertained body of individuals and not to any 
undefined or unascertained group. Portions of the speech extracted by the learned 
Sessions Judge are sufficient to indicate that what ihe petitioner intended was to 
frighten the members of that force with injury to their person, reputation or property. 
Whether as a matter of fact any one was actually frightened or not, cannot affect the 
question of the liability under section 503, Indian Penal Code. It is the intention 
of the speaker that has to be considered in deciding as to whether what he stated 
comes within the mischief of section 503, of the Penal Code. P.W. 1 the police officer 
present at the speech, deposed that he felt, on hearing the ch, the assembled 
crowd would assault him. He also felt that even the freedom for the ordinary 
citizen was not available for the police and therefore he thought that it was advisable 
even to resign his post. He was frightened that he might be injured seriously. 
Though in cross-examination he has made certain other statements in some respects 
conflicting, it seems to me that the general effect of the evidence was that he was 
frightened. P.W.2, another police officer, present at the meeting was greatly frighten- 
ed that he would be assaulted. The intention of the speaker can only be gathered 
from his words and the purport of the speech was to cause fear in the minds of the 
group of police officials stationed either in the Malabar district or in the Badagara 
town. : 

Mr. N. Rajagopalan for the petitioner argued very strenuously that the mecting 
was organized and convened by the members of the Communists party and that 
the speech was addressed to the Communists, their supporters and sympathisers 
present at the meeting and not to the public or to the police in Badagara 
or in Malabar. It was urged that the speaker did not know that police men were 
present at the meeting. I do not think that it is necessary for the speaker to know 
that any member or the group of persons who are intended to be frightened by the 
speech need be present among the audience. If the threat is held out to several 
persons to get them injured either in person, reputation or property, the person 
making the threat has been held to be guilty of this offence. Vide Empress v. Atg 
Husaint. . 
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That there are passages in the speech which would cause fear and were intended 
to threaten the group of police officers cannot be denied. 


Mr. N. Rajagopalan further contended that the speech as noted down by the 
police officer is not a correct report of what the accused spoke. I do not find that 
in either of the lower Courts the correctness of the speech has been questioned 
and that being so, it 1s too late for him to dispute the correctness of what P.W. 1 
then and there recorded. Taking the view as 1 do that the intention of the 
speaker was to threaten the ascertained group of people, viz., the members of the 
police force in Malabar and particularly in Badagara, I do not think that the 
criticisms levelled against the judgment of the lower appellate Court can be sustained. 
The conviction of the accused is therefore right. In the circumstances of the case 
the sentence is excessive, especially since the petitioner has been directed to execute 
a security bond under section 106 of the Criminal Procedure Code. In the case 
mentioned above Rajamannar, J., reduced the sentence of six months’ rigorous 
imprisonment to a term of rigorous imprisonment for two months, for having delivered 
a speech which in many respects was similar to that delivered by the petitioner. 
I would therefore reduce the sentence passed on the petitioner to a period of two 
months’ rigorous imprisonment. The order directing the petitioner to execute a 
security bond under section 106 of the Criminal Procedure Code will remain. 

With this modification the petition is dismissed. 

V.S. ———— Petition dismissed. Sentence reduced. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. P. V. RajAMANNAR, Chief Justice AND Mr. Justice Mack. 

Kopram Dhanalakshmamma and another .. Appellants* 
v 


4 4 
Gadam Chetty Namberumal Chetty .. Respondent. 

Madras High Court Original Side Rules, Order 17, rule 13—Scops and object of—Plaintiff allowed 
to withdraw suit with leave to fils a fresh one—Costs of the first litigation pana Ki aa of cosis is a 
condition precedent to filing of second -uit—Nothing inconsistent between executable decree for costs and an order 
making the costs payable as a condition precedent. 

O. 17, rule 13 of the Madras High Court Original Side Rules is based on a salutary prin- 
ciple that defendants in a suit should not be brought to Court unnecessarily a second time by a 
plaintiff who was given leave to withdraw his first suit, unless the costs of the first litigation were 
paid. There is nothing inconsistent between an executable order and an order ing the costs 
payable as a condition precedent to the filing of the second suit. It would be wrong to interpret the 
rule as applying to cases where no order for costs had been passed and that ifan executable decree 
awarding costs had been passed it would come within the scope of the words “unless the Court 
otherwise di Lis 

Appeal against the order of Kunhi Raman, J., dated 23rd January, 1948, 
and passed in the exercise of the Ordinary Original Civil Jurisdiction of the High 
‘Court in Application No. 2582 of 1947 amending the order, dated 20th January, 
1947, in C.S. No. 32 of 1946. 


R. Thirumalai Thathachariar and N.R. Raghavachart for Appellants. 
K. Kuppuswam for Respondent. 
The Judgment of the Court was delivered by 


Mack, 7.—This appeal raises a technical point of a very limited scope and 
arises out of an order passed by Kunhi Raman, J., on the Original Side. He granted 
leave to the plaintiff in C.S. No. 32 of 1946 to withdraw his suit with liberty to file 
a fresh suit and in his order directed the plaintiff to pay the defendant Rs. 500 
towards advocate’s fee plus other expenses of the defendant in taking out subpoenas 
to witnesses. That order was passed on 2oth January, 1947. On 14th August, 
194.7, the plaintiff filed a second suit impleading his two children as co-plaintiffs 
and was met with an objection in the defendant’s written statement that her costs 
had not been paid as a condition precedent required by the High Court’s decretal 





* O.S.A. No. 8 of 1948. 6th July, 1948. 


366 THE MADRAS LAW JOURNAL REPORTS. [1948 


order which gave effect to the judicial order of Kunhi Raman, J. After this objection 
was taken,the costs amounting to Rs. 618-4-0 were paid into Court on 19th November, 
1947, and withdrawn by the learned counsel for the defendant in the suit without 
prejudice. 

The contest centres round Order 17, rule 13 of the Original Side Rules of this 
Court in accordance with which the decretal order was drafted. This rule reads 
as follows : 

* When a suit is allowed to be withdrawn with ae ee bring a fresh suit for the same matter, 

unless the Court shall otherwise direct, the order shall be drawn up so as to make the payment of the 
costs of the first suit a condition precedent to the plaintiff’s bringing a fresh suit.” 
To overcome this hurdle the plaintiff filed the application under appeal before 
Kunhi Raman, J., to amend the decretal order and to bring it into conformity with 
the judicial order he passed on goth January, 1947. Kunhi Raman, J., allowed 
the application accepting the contention that Order 17, rule 13 applied to cases 
where no order for costs had been passed and that as he had passed an executable 
decree awarding costs, this order was one which came within the scope of the words 
“ unless the Court shall otherwise direct.” 

We are unable to accept his interpretation of Order 17, rule 13. This 
rule is based on a salutary principle that defendants in a suit should not be brought 
to Court unnecessarily a second time by a plaintiff who has been given leave to 
withdraw his first suit, unless the plaintiff has paid them the costs of the first litigation. 
We are unable to see anything inconsistent between an executable order and an 
order making the costs payable as a condition precedent to the filing of the second suit. 
If a decree imposing such a condition precedent was taken to be unexecutable 
it would mean that a defendant who was dragged to Court in a suit by a plaintiff 
who got leave to withdraw it would not be able to recover his costs at all in the 
event of the plaintiff not filing his second suit. We are therefore of the opinion that 
the decretal order giving effect to the judicial order of Kunhi Raman, J., was in 
conformity with his order and also in strict accord with the mandatory provisions 
of Order 17, rule 13. We do not think that he was correct in directing the 
amendment which he did and deleting the portion of the order making the payment 
of the costs of the first suit a condition precedent to the plaintiff’s bringing a fresh 
suit. 

In the result the appeal is allowed. We direct the respondent to pay the. 
appellants their costs in this appeal only—advocate’s fee Rs. 100. 

V.P.S. —————— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mnr. Justice SUBBA Rao. 
A. V. Sreenivasalu Naidu .. Applicant*® 
2. 
The Commissioner of Income-tax, Madras .- Respondent. 

Incoms-tax Act (XI of 1922 as amended), sections 33 and 33-A—Order of Appellate Assistant Com- 
missioner—Ineffective a to Appellate Tribunal—Alternative remedy to prefer revision petition to Commis- 
sioner—Whather availablea—Specific Relief Act (I of 1877), section 45—Order compelling Commissioner to 
discharge statutory duties. 

The effect of sections 33 and 33-A of the Income-tax Act is that an assessee can either prefer an 
appeal against an order of the Appellate Assistant Commissioner to the Appellate Tribunal or he may 

ect the cheaper remedy and apply to the Commissioner to revise the order. If he so elects, and if 
the time prescribed for preferring an appeal has not expired, he must waive his right to prefer the 
appeal. ere an appeal is preferred but is not effective for the reason that it is dismissed as havin g 
been filed out of time, it cannot be said that the order of the Appellate Assistant Commissioner has 
been the subject of an appeal within the meaning of proviso (c) to section 33-A (2). Consequently 
in such a case the assessee has the right of preferring a revision to the Commissioner of Income-tax 


under section 33-A (2) of the Act. And where the Commissioner refuses to entertain such a revision 
petition the assessee may apply to the Court under section 45 of the Specific Relief Act and obtain an 





* Applications Nos. 944 to 948 of 1948. 15th July, 1948. 
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order compelling the Commissioner to discharge his statutory functions to hear and determine such 
a petition. 

8. Krishnamachaniar for A. C. Sampath Atyangar for Applicant. 

C. S. Rama Rao Sahib for Commissioner of Income-tax, Madras. 

The Court delivered the following 


JjJupcmMEentT.—This is a batch of applications under section 45 of Specific Relief 
Act for directing the Commissioner of Income-tax, Madras, to hear and determine 
the revisions filed by the petitioner against the orders of the Appellate Assistant 
Commissioner of Income-tax, Coimbatore Range. ‘The facts are not in dispute 
and they may be briefly stated. 

The Income-tax Officer, II Circle, Goimbatore, passed orders of assessment 
against the petitioner for the assessment years 1940-41, 1941-42, 1943-44, 1944-45 
and 1945-46. Against the said orders of assessment the petitioner preferred 
Income-tax Appeals Nos. 237, 1253, 1254 and 1255 of 1945-46 and Income-tax 
Appeal No. 315 of 1946-47 to the Appellate Commissioner of Income-tax, Coim- 
batore Range. The Appellate Assistant Commissioner disposed of the ‘appeals 
on the 6th December, 1946. ‘The appeals were allowed in part, but the petitioner 
did not get the entire relief he claimed. Against the said orders the petitioner 
preferred Income-tax Appeals Nos. 3302, 3303, 3299, 3300 and 3301 of 1946-47 
to the Income-tax Aopo Tribunal, Madras Bench. The Appellate Tribunal 
dismissed the appeals as time-barred. On 15th December, 1947, the petitioner 
applied to the Commissioner of Income-tax, Madras, under section 33-A (2) of the 
Indian Income-tax Act for revising the orders of the Appellate Assistant Com- 
missioner, Coimbatore. This was numbered as J.T.R. Nos. 78 to 82 of 1947-48 
on the file of the Commissioner of Income-tax, Madras. On 23rd December, 
1947, the Commissioner of Income-tax declined to entertain the said applications 
on the ground that the orders of the Appellate Assistant Commissioner had 
already been made the subject of appeals to the Appellate Tribunal. The peti- 
tioner seeks the aid of this Court to compel the respondent to hear and 
determine the revisions, which he was bound in law to do. 


The learned Counsel for the commissioner of Income-tax raised three conten- 
tions against the maintainability of this application : 

(1) that the revisions were not maintainable against the order of the Appel- 
late Assistant Commissioner,as those orders had been made the subject of appeals 
to the Appellate Tribunal within the meaning of section 33-A (2),provisio (6); 

(2) that the Income-tax Act exhaustively defines the obligations and 
remedies of the tax-payer and so the remedy provided by section 45 of the 
Specific Relief Act is not available for the assessee ; 


(3) that as the applicant had other specific and oe uate legal remedy; 
the petitioner cannot ask for a relief under section 45 of the Specific Relief Act. 


The answer to the first point turns upon the construction of proviso (c) of 
section 33-A (2). The relevant provisions of the Indian Income-tax Act read as 
follows : 

“Section 33. (1) Any assessee objecting to an order passed by an Appellate Assistant Commis 
sioner under section 28 or section 31 may appeal to the Appellate Tribunal within sixty days o 
the date on which such order is communicated to him. 

(2) The Commissioner may, if he objects to any order passed by an Appellate Assistant Com- 
missioner under section 31, direct the Income-tax Officer to appeal to the Appellate Tribunal against 
such order. and such appeal may be made within sixty days of the date on which the order is 
communicated to the Commissioner by the Appellate Assistant Commissioner. 

(2-A) The Tribunal may admit an appen after the expiry of the sixty days referred to in 
sub-sections (1) and (2) if it is satisfied that there was sufficient cause for not presenting it within 
that period. 

(3) An appeal to the Appellate Tribunal shall be in the prescribed form and shall be 
verified in the prescribed manner, and shall. except in the case of an appeal referred to in sub- 
section (2), be accompanied by a fee of one hundred rupees. 

(4) The Appellate Tribunal may, after giving both parties to the appeal an opportunity of 
being heard, pass such orders thereon as it thinks fit, and shall communicate any beck orders to 
the assessee and to the Commissioner. 
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(5) Save as provided in section 66 orders passed by the Appellate Tribunal on appeal shall be 


Section 33-A (1). The Commissioner may of his own motion call for the record of any pro- 

ings under this Act in which an order has been passed by any authority subordinate to him and 

may make such inquiry or cause such inquiry to be made and, subject to the provisions of this Act, 

may pass such order thereon, not being an order prejudicial to the assessee, as he thinks fit: 
provided that the Commissioner shall not revise any order under this sub-section if— 


(a) where an appeal against the order lies to the Appellate Assistant Commissioner or to the 
Appellate Tribunal, the time within which such appeal may be made has not expired, or 

(t) the order is pending on an appeal before the Appellate Assistant Commissioner or has 
been made the subject of an appeal to the Appellate Tribunal, or 

(c) the order has been made more than one year previously. 

(2) The Commissioner may, on application by an assessee for revision of an order under this 
Act passed by any authority subordinate to the Commissioner, made within one year from the date 
of the order, call for the record of the proceeding in which such order was passed, and on receipt of 
the record may make such inquiry or cause such inquiry to be made, and, subject to the provi- 
sions of this Act, may pass such order thereon, not being an order prejudicial to the assessee, as he 
thinks fit : 

Provided that the Commissioner shall not revise any order under this sub-section if— 


(a) where an ap against the order lies to the Appellate Assistant Commissioner or to 
the Appellate Tribunal but has not been made, the time within which such appeal may be made has 
not expired, or, in the case of an appeal to the Appellate Tribunal, the assessee has not waived his 


right of appeal, or 
(b) where an appeal against the order has been made to the Appellate Assistant Commis- 


sioner the appeal is pending before the b sre Assistant Commissioner, or 
(c) the order has been made the subject of an appeal to the Appellate Tribunal : 

Provided further that an order by the Commissioner declining to interfere shall be deemed 
not to be an order prejudicial to the assessee. 

(3) Every application by an assessee under sub-section (2) shall be. accompanied by a fee of 
twenty- rupees.’ 

Section 33 provides for an appeal against the order of the Assistant Commis- 
sioner to the Appellate Tribunal within sixty days of the date on which the order 
of the Assistant Commissioner is communicated to the party. Section 33 (2-A) 
gives a discretion to the Tribunal to admit an pa after the expiry of the 60 days 
if there was sufficient cause for not presening the appeal in time. Under section 
39-A (1) the Commissioner is empowered to revise the orders of any authority 
subordinate to him suo motu and section 33-A (2) provides a revision to the Com- 
missioner against an order of an authority subordinate to him at the instance of the 
aggrieved party. The proviso to sub-clause (2) of section 33-A in so far as it is 
relevant deals with three contingencies when such power of revision cannot be 
exercised by the Commissioner : (1) when the time prescribed for preferring an 
appeal to the Appellate Tribunal has not expired, (2) when the assessee has 
not waived his right to prefer an appeal within the time so prescribed, and (3) 
where the order has been made the subject of an appeal to the Appellate Tribunal. 
It is clear from these two sections that the remedy by way of revision is an alternative 
to the right of appeal provided in section 33. It will be seen from the history of 
the legislation that section 33-A was introduced by Act XXIII of 1941. The re- 
visional jurisdiction, which the Commissioner had before the Amendment Act of 1939 
was taken away by the repeal of the old section 33. But the Legislature obviously 
found that another alternative remedy less costly was necessary to give relief where 
the stakes involved were small, and introduced the revisional power again. An 
assessee can either prefer an appeal to the Appellate Tribunal, or he may select 
the cheaper remedy and apply to the Gommisioner to revise the order. If he so 
elects, if the time prescribed ‘for preferring an appeal has not expired, he must 
waive his right to prefer an appeal. ‘The object of the sections is clear. The assessee 
can agitate the validity of the order of the subordinate authority either before the 
Tribunal or the Commissioner. ‘That was the intention of the Legislature, and, 
in my view, the provisions of the aforesaid two sections clearly bring out the intention. 
The learned counsel for the Commissioner contended that the same consequences 
would follow even if an sa was filed and dismissed as out of time. If this con- 
tention is accepted, it will defeat the purpose of the enactment and I cannot accept 
the same unless the words used in the section clearly support such contention. 
Mr. Rama Rao Sahib contends that if an assessee exercises his option to prefer an 
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appeal and files an appeal, whether it is admitted or not the order is “ subject of 
an appeal to the Appellate Tribunal ” in clause (c) of the proviso. He argued 
that what matters is the intention of the, aggrieved party. I cannot agree with 
this contention. The order is made the subject of an appeal only when it is the 
subject-matter of an effective appeal. If the appeal is not admitted and is disposed. 
of on the ground that it was filed after the prescribed time, the order could not be 
said to be the subject of an appeal. Section 33 also supports the said view. Under 
section 33 (1) an assessee can prefer an appeal within 60 days and sub-section (2-A) 
empowers the Tribunal to admit an appeal even after 60 days if it is satisfied that 
there was sufficient cause for not presenting it within the period. This clearly 
indicates that till such order was made, the appeal was not admitted and, therefore, 
it must be treated as not having been legally on the file of the Tribunal. 


Decided cases also support my view. In Byya Reddi,v. Gopala Rao}, a question 
arose as regards the construction of the words “ There has been an appeal ” within 
the meaning of Article 182 (2) of the Indian Limitation Act. The words “ There 
has been an appeal ” are obviously wider in scope than the words “ the subject of 
an appeal.” Even, so, Madhavan: Nair, J., (as he then was) held that where an 
appeal memorandum presented:to the High Court, was rejected as being out of 
time, there was no appeal tothe Court within the meaning of Article 182 (2). 
The learned Judge accepted the argument that as the appeal to the High Court 
was not admitted as having been filed out of time, it should not be held that there 
has been an appeal against the decree of the appellate Court. In the present 
case the Appellate Tribunal refused to excuse the delay and did not admit the appeal. 


Shivanath Prasad v. Commissioner of Income-tax*, also supports the contention “of 
the petitioner. The learned Judges held that rejection of an appeal against an 
assessment on the ground that the appeal is barred by time is an order refusing 
to entertain the appeal and is not an order confirming the assessment. In that 
case an application under section 66 (3) of the Indian Income-tax Act was taken 
out requiring the Income-tax Commissioner to state a case under section 66 (2) 
of the same Act. If the order of the Assistant Commissioner was considered as 
an order passed under sections 31 and 32, section 66 (2) of the Income-tax Act 
could be invoked. If, on the other hand, the order of the Income-tax Assistant 
Commissioner was not an order within the meaning of those sections, the petitioner 
was not entitled to the relief he asked for. The learned Judges held that the order 
of the Assistant Commissioner rejecting the appeal as one filed beyond time was 
an order refusing to admit the appeal and, Ki, a the Assistant Commissioner’s 
order could not be construed as one passed under section 31. 


The next case relied upon by the learned counsel for the petitioner is Mahant 
Krishna Dayal Gir v. Syed Abdul Gaffar*. The question that arose for consideration in 
that case was whether a sale should be set aside on the ground of misdescription. 
Section 33 of the Bengal Land Revenue Sales Act says that no sale shall be annulled 
unless the ground relied upon shall have been declared and specified in an appeal 
made to the Gommissioner under section 25 of the Act. Under section 25 A the 
Act an appeal to the Commissioner shall be presented within sixty days of the sale, 
but in that case the appeal was presented after the expiry of sixty days. The learned 
Judges held that section 63 has not been complied with, as there has been no appeal 
to the Commissioner under that section and therefore the suit to set aside the sale 
was barred. 


The aforesaid three cases arose under different Acts but the principle laid down 
under those sections is clear and to my mind can be applied to the construction 
of clause (c) of the proviso. When it was held that there was no appeal when the 
appeal filed was rejected on the ground it was barred by limitation, it would obviously 
be unsound to hold that where an appeal had been rejected as out of time, the order 
had been the subject of an appeal. Indeed, the words “subject of an appeal ” 
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imply that the order appealed against has been decided on the merits, The learned 
counsel for the Commissioner relied upon a decision of the Judicial Committee in 
Nagendra Nath Dey v. Suresh Chandra Dey', But the question that arose in that case 
was one of limitation. Their Lordships held that where an appeal irregular in 
form and insufficiently stamped was dismissed both on the ground of irregularity 
and upon the merits, it was nevertheless an appeal within the meaning of Article 
182 (2) and though the judgment-debtors against whom execution was sought 
were not parties to the suit, time only ran against the decree-holder from the date 
of the decree-holder’s decree dismissing the appeal. Dealing with the question 
. on page 334 their Lordships observed : Wi 

““ There is no definition of appeal in the Code of Civil Procedure but their Lordships have no 

doubt that any application by a party to an appellate Court, is an ap within the ordi accep- 
tation of the term, and that it is no less an appeal because it is irregular or incompetent. 1920 
appeal was admitted and was heard in due course, and a decree was made upon it.” 
It will therefore be seen that that decision does not support the contention of 
Mr. Rama Rao Sahib, as in that case the appeal was admitted and was heard 
in due course and a decree was made upon it. This case was considered by 
Madhavan Nair, J., as he then was, in Byya Reddi v. Gopala Rao?. Here the learned 
Judge after reciting the observations of the Judicial Committee, stated thus : 

“ Having regard to the fact that the appeal with which they were concerned was admitted» 
which fact is stated in the judgment. the observations should not be made to apply to the question 
that I am called upon to consider. These observations must be understood with reference to the 
special arguments which were addressed to their Lordships m connection with the meaning of the 
term ‘ where there has been an appeal ’.” 

For the aforesaid reasons I hold that the orders of the Assistant Commissioner 
have not been made the subject of an appeal to the Appellate Tribunal. If so, 
it is incumbent on the Commissioner to dispose of the revisions filed before him 
on the merits in accordance with law. 


There is also not much force in the second contention of the learned counsel 
for the Commissioner. He argued that the petitioner had other specific and ade- 
quate legal remedy, as he could have filed the appeal to the Appellate Tribunal 
in time. It is true that the appellant could have preferred an appeal to the Appellate 
Tribunal against the orders of the Assistant Commissioner within six weeks from the 
said orders. But, under the Act, they were not-bound to do so. They had alter- 
native remedies and they are entitled to have resort to either of them, unless they 
are precluded from doing so by any provisions of the Act. When the Legislature 
for valid reasons gave them two remedies, it is not open to the Commissioner to- 
= gay that they were bound to prefer the appeals. This argument obviously could 

not have any force if the appellant did not, in the first instance, prefer time-barred 
ineffective appeals and straight away preferred the revisions. This argument, if 
it had any merits, should equally apply to a case where an aggrieved person waived 
his right of appeal and preferred revisions, which were dismissed by the Gommissioner, 
This argument should also apply to cases where a party exercises his option, allows 
the time to prefer appeals to run out and files a revision, which is dismissed by the 
Commissioner illegally. Obviously this contention would not have been open to 
the Commissioner in such cases. Ifso, it will equally be untenable in the case ofa 
dismissal of a time-barred ineffective appeal, as in law it has no legal existence.. 
To put in other words, when the option was exercised or when the circumstances 
of a particular case gave the aggrieved party the right of revision under the statute, 
it is, as it were, that the other remedy was not open to him. I therefore have no 
hesitation to reject this argument. 

_ The learned counsel argues that the Income-tax Act exhaustively defines 
the obligations and remedies of the tax-payer and that, therefore, if a party is 
aggrieved by any order passed thereunder, he has to resort only to such remedy 
as provided by the Act. He contends that by implication remedy to the assessee 
provided under section 45 of the Specific Relief Act is taken away by the Legislature. 
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Tn support of this contention he relies upon the decision of the udicial Committee 
in Commissioner of Income-tax, West Punjab v. Tribune Trust, Lahore’. Their Lordshi 
held in that case that the reference under section 66 -(2) was incompetent, as the 
order of the Commissioner on the assessee’s application under section 33 was not 
prejudicial to the assessee in the sense that after the order it was in a worse position. 
than before the order was made. ‘Their Lordships also held that in that case the 
assessments'were made by the Income-tax Officer in the exercise of his duty and 
could not be said to be a nullity merely on the ground that if they had been challenged 
in due time, they might have been set aside. In the course of the judgment their 
Lordships reviewed the various sections of the Act'and pointed out that it exhaus- 
tively defined the obligations and the remedies of the tax-payer and that it would 
be incompatible with the scheme of the Act that he should have a collateral right, ` 
necessarily vague and undefined, founded on the principle of equity and good 
conscience. That decision does neither support the argument of the learned 
counsel directly, nor even remotely throw any light on his argument. . The act 
may be self-contained ; it may provide in a comprehensive manner the rights and 
the remedies of the parties. Ifa party is aggrieved by an order under the provisions 
of the Act, he will have'to resort to the remedy provided thereunder. But, if a 
party takes the remedy provided by the Act in strict conformity thereof, but the 

ribunal constituted under the Act refuses to discharge its duties provided by the 
same Act, it is not open to the Tribunal or tbe authority to say that he cannot be 
compelled to discharge his statutory functions. Section 45 13 intended only to 
govern such cases and to compel officers to discharge their statutory duties. I 
therefore also reject this argument. 


I am clearly of opinion that thisis a fit case for making an order under section 4.5 
of the Specific Relief Act. ‘The respondent is hereby directed to hear and determine 
I. T. R. Nos. 78 to 82 of 1947-48 preferred by the petitioner herein against the 
orders of the Appellate Assistant Commissioner of Income-tax, Coimbatore, in 
accordance with law. The respondent will pay the costs of the petitioner. One set. 


B.V.V. a Applications allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mnr. Justia Sussa Rao. 


Parthasarathy and another .. Plaintiffs* 
D. 
Krishnamoorthy and another .. Defendants. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), sections 7 and 12—Scope and effect— 
Default in payment of rent—Landlord’s right under section to evict— Termination of tenancy by dus notice under 
section 111 (h), Transfer of Property Act (IV of 1882)—Necessity—Sub-tenant not party to application for 
eviction—If bound by eviction order —Order of special tribunals— Jurisdiction of Civil Courts to 1on— Exclusion 
of jurisdiction by tha Act—Effect-—Question of jurisdiction—If can be raised for first time tn Civil Court. 

Ona default in payment of rent a landlord filed an application before the Rent Controller under 
section 7 of Madras Act XV of 1946, praying for ejectment of the tenant but without issuing a notice 
terminating the tenancy as required by section 111, clause (h) of the Transfer of Property Act. Th 
Rent Controller made an order for eviction and an appeal by the tenant to the Chief Judge of the 
Presidency Court of Small Causes was dismissed. In a suit by the tenant for a declaration that 
order for eviction was invalid, without jurisdiction and unenforceable and for a permanent injunction 
restraining the landlord from enforcing the order, 

Held, the object of Madras Act XV of 1946 is to prevent unreasonable eviction and not to confer 
any new rights of eviction on the landlord. The right of the landlord to immediate possession is 
limited by the provisions of section 7 of the Act. But by enacting that section the Legislature has 
not expressly or by implication repealed the provisions of the ‘Transfer of Property Act so far as it 
related to the tenants governed by the Rent Control Act. The section only provides that no eviction 
shall lie except on the grounds specified in the section. Accordingly, unless and until a tenancy 
or lease is determined according to the provisions of the Transfer of Property Act, a landlord is not 
entitled to obtain an order for eviction or possession. 
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The order of the Rent Controller and that of the Chief Judge of the Presidency Court of Smalt 
Causes in appeal were made without jurisdiction and are liable to be set aside by the Civil Court. 
Even though the jurisdiction of the Civil Court is excluded by the Act, the Civil Court has juris- 
diction to set aside"the order of the Rent Controller who exceeded the powers conferred on him under 


section 7 of the Act by ordering eviction when the landlord had not ed the necessary condition 
of giving notice. 

The fact that the tenant did not question the jurisdiction of the Rent Controller in the appli- 
cauon filed by the landlord or in the appeal filed before the Chief Judge of the Presidency Court 
of Small Causes, will not preclude him from questioning the same in the Civil Court. Parties cannot 
confer jurisdiction on tribunals if otherwise they had not got such jurisdiction. 

_ Ifa landlord had acquired a right to evict his tenant after Eee a valid notice to quit, a person 
Claiming to be a sub-tenant cannot claim higher rights than the tenant and is liable to be evicted. 


Even if he was not made a party to the proceedings before the Controller he would be bound by an 
order passed against the tenant obtained without any fraud or collusion. 


(In the present case the sub-tenancy alleged was found against.) 

V. V. Srinivasa Iyengar, P. Srinivasa Iyengar and N.R. Raghavachariar for Plaintiffs, 
V. Radhakrishmah, M.A. Srinivasan and M.A. Rajagopalan fos Defendants. 

The Court delivered the following 


JupcMENT.—This is a suit for declaration that the order of the Rent Controller 
dated the 5th April, 1948, passed in L. Dis. No. 4985 H. R. C. of 1947 in favour ef 
the defendant is invalid, without jurisdiction and unenforceable as inst the 
plaintiffs and’also for a permanent injunction restraining the defendant from 
enforcing the said order. 


. House, ground and premises No. 403, Mint Street, George Town, Madras, is 
owned by the defendant. ‘The Corporation gave separate sub-numbers to portions 
of the said premises. In or about the middle of August, 1943, the first plaintiff 
obtained from the defendant a lease of a portion of that building numbered as 4/403, 
Mint Street, on a monthly rental of Rs. 55. Subsequently, by agreement between 
the parties the rent was increased to Rs. 60 per mensem. The first plaintiff failed 
to pay the rent in respect of the said premises for the month of July, 1947, before 
the end of August, 1947. In view of the default so made, the defendant filed an 
application before the Rent Controller, Madras, against the first plaintiff under 
section 7 of Madras Act XV of 1946 (hereafter called the Act) praying for eject- 
ment of the first plaintiff from the said premises. To that application, the second 
plaintiff was not made a party. The Rent Controller made an order on the 5th 
April, 1948, for eviction of the first plaintiff. The first plaintiff preferred an appeak 
to the Presidency Court of Small Causes, Madras, against the said order of. the 
Rent Controller and the appeal also was dismissed. The second plaintiff is the 
brother of the first plaintiff. He claims to be a sub-tenant under the first plaintiff 
since 1045 of a room in the said premises. The plaintiffs filed this suit for the afore- 
aid reliefs mainly on the ground that the Rent Controller had no jurisdiction to 
order eviction as there had not been a previous or antecedent determination of 
the tenancy in accordance with law. The second plaintiff states that as there was 
no termination of the tenancy in accordance with law, his interest in the sub-tenancy 
continues and as he is not a tenant within the meaning of the Act, he is not liable 
to be evicted by any order passed by the Rent Controller. Further, the Rent Con- 
troller’s order could not affect his rights as sub-tenant to continue to occupy his 
portion of the premises as he was not a party to that order. The defendant in his 
written statement stated that this Court has no jurisdiction to entertain this suit 
and the second plaintiff is not a sub-tenant of the first plaintiff. 


The following issues were framed :— 
1. Whether the suit is maintainable ? 
2. Whether the second plaintiff is a sub-tenant ? 


Learned counsel for the defendant contends relying upon sections 7 and r2 
of the Act, that this Court has no jurisdiction to entertain this suit. Section 7 
reads as follows : l 
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“ (1) A tenant in possession of a building shall not be evicted therefrom, whether in execution 
of a decree or otherwise and whether before or after the termination of the tenancy, except in accord- 
ance with the provisions of this section : 

Provided that nothing contained in this section shall apply to a tenant whose landlord is the 
Provincial Government : ; 

Provided further that where the tenant denies the title of the landlord or claims right of permanent 
tenancy the Controller shall decide whether the denial or claim is bona fide and if he records a finding 
to that effect, the landlord shall be entitled to sue for eviction of the tenant in a Civil Court and the 
Court may pass a decree for eviction on any of the grounds mentioned in this section, notwithstanding 
an anit urt finds that such denial does not involve forfeiture of the lease or that the claim is 

oun ` 


(2) A landlord who seeks to evict his tenant shall apply to the Controller for a direction in 
that behalf. If the Confroller, after giving the tenant a reasonable opportunity of showing cause- < 
against the application, is- satisfied— 

i) that the tenant has not paid or tendered the rent due by him in respect of the building, 
within days of the expiry of the time fixed in the agreement of tenancy with his landlord or in 
the absence 'of any such agreement by the last day of the month next following that for which the rent 
is payable, or, 

(ii) that the tenant has after the commencement of this Act without the written consent of 
the landlord— 

(a) transferred his right under the lease or sub-let the entire building or any portion there- 
of, or l ' 
` (b) used the building for a purpose other than that for which it was leased, or 
(iii) that the tenant has committed such acts of waste as are likely to impair materially the 
value or utility of the building, or 


(iv) that the tenant has been guilty of such acts and conduct which are a nuisance to the 
occupiers of buildings in the neighbourhood, or . 

(v) that where the building is situated in a place other than a hill station, the tenant has ceased 
to occupy the building for a continuous period of four months without reasonable cause, à 


the controller shall make an order directing the tenant to put the landlord in possession of-the 
‘building and if the Controller is not so satisfied, he shall make an order rejecting the application. _ 


(3) (a) A landlord may apply to the Controller for an order directing the tenant to put the 
dlord in possession— , 

(i) in the case of a residential building, if he requires it for his own occupation and if he-is 
not occupying a residential building of bis own in the city, town or village concerned ; 

(ii) in the case of a non-residential building, if he is not occupying for purposes of a business 
which he is carrying on, a non-residential building in the city, town or village concerned which is 
his own to the possession of which he is entitled : 

Provided that where the tenancy is for a specified period agreed upon between the landlord ` 
and the tenant, the landlord shall not be entitled to apply under this sub-section before the expiry 
of such period : 

l 

Provided further that where a landlord has obtained possession of a building under this clause, 
he shall not be entitled to apply again under this clause — 

(i) in case he has obtained possession of a residential building, for possession of another resi- 
dential building of his own ; 

(ii) in case he has obtained possession of a non-residential building, for possession of anothe , 
non-residential building of his own. 

(b) The Controller shall, if he is satisfied that the claim of the landlord is bona fide, make an. 
order directing the tenant to put the landlord in possession of the building on such date as may be 
PE by the Controller and if the Controller is not so satisfied, he shall make an order rejecting 

e application : 

Provided that the Controller may give the tenant a reasonable time for putting the landlord 
in possession of the building and may extend such time so as not to exceed three months in the 
aggregate |. o so o o i 

Section 12.is in the following terms :— 

“ (1) (a) The Provincial Government may, by general or special order notified in the Fort 
St . George Gazette, confer on such officers and authorities as they think fit, the powers of appellate 
rare for the purposes of this Act, in such areas or in such classes of cases as may be specified 
jn the order. 

) “Any person aggrieved by an order passed by the Controller may, within fifteen days from 
the date of receipt of such order, prefer an.appeal in writing to the appellate authority having 
jurisdiction. 
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(2) On such appeal being preferred, the appellate authority may order stay of fu rther pro- 

ings in the matter pending decision on the appeal. 

(3) The appellate authority shall send for the records of the case from the Controller and 
after giving the parties an opportunity of being heard, and, if n , after making such further 
inquiry as he thinks fit either personally or through the Controller, decide the appeal. 

(4) The decision of the appellate authority and subject only to such decision, an order of the 
Controller shall be final and shall not be liable to be called in question in any Court of law whether 
in a suit or other proceeding or by way of appeal or revision.” 

Under section 7 a tenant shall not be evicted except in accordance with the 
provisions of this section, Any person aggrieved by such an order can prefer an 
appeal under section 12 and under clause (4) of that section, the decision is made 
final and shall not be liable to be called in question in any Court of law whether 
in a suit or other proceeding or by way of appeal or revision, ‘It is argued that the 
Act is a self-contained one and a combined reading of sections 7 and 12 clearly 
shows that the jurisdiction of civil courts is ousted. The law on the subject is well 
settled and it is not necessary to consider in extenso the various decisions. It is 
enough to extract the proposition of law so well stated in Secretary of State v. Mask GS 
Go.1. Lord Thankerton says : 

“ Tt is settled law that the exclusion of the jurisdiction of the Civil Courts, is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly implied. It is also 
well settled that even if jurisdiction is so excluded, the Civil Courts have jurisdiction to examine into 
cases where the provisions of the Act have not been complied with, or the statutory tribunal has not 
acted in conformity with the fundamental principles of judicial procedure.” 

The same principle has been stated succinctly in another judgment of the Judicial 
Committee arising under section 16 of the Defence of India Act, Emperor v. Sibnath 
Banerjt*, 

Lord Thankerton observed : 

“ Sub-section (1) assumes that the order is made in exercise of the power, which clearly leaves 
it op:n to challenge on the ground that it was not made in conformity with the power conferred.” 
The Civil Court can therefore always interfere if a special tribunal exceeds the limit8 
of jurisdiction conferred upon it. As stated by Sir George Rankin in Mohammad 
Nawaz Khan v. Bhagaia Nand’, it is for the Civil Court to determine in the last resort 
the limits of the powers of a Court of special jurisdiction. 


Mr. Radhakrishnayya, appearing for the defendant, relied on the Full Bench 
decision in Mantcka Gramani v. Ramachandra Ayyar*. That was a decision arising 
under Madras Act VIII of 1865. The defendant was a shrotriemdar and the 
plaintiffs were tenants on the estate against whom orders of ejectment had been 
made under section 10 of the Rent Recovery Act. The suits were brought to: 
have these orders set aside. The Full Bench held that the suits were not maintainable. 
In that case the question to be decided was whether a tenant against whom a judg- 
ment had been properly passed by the Collector under section 10 of the Rent 
Recovery Act could, in a separate suit in a Civil Court, call in question the order of 
ejectment. Under section 76 of that Act the Civil Court’s jurisdiction was ousted. 
Under section 10 the Collector has jurisdiction to decide with regard to the pro- 
priety of any patta which the tenant to whom it has been tendered has refused to 
accept. An appeal has been provided for against the order of the Collector to 
the District Court under section 69. In that case the Collector decided as regards 
the propriety of the patta and also passed an order in ejectment as the tenant 
made default in complying with the conditions of the patta. The plaintiffs against 
whom an order of ejectment was passed filed suits to set aside the order of the Col- 
lector. Their Lordships held that the suit was not maintainable as on a construc- 
tion of section 76 the intention of the Legislature to make the judgment and order 
of the Collector final except in cases specially provided for, was clear. This decision 
has no bearing at all on the question to be decided as in that case the Collector 
did not exceed his powers or act beoynd the jurisdiction conferred on him. It 


ee "= 
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therefore follows that if the Rent Controller exceeded the powers conferred on him 
under section 7, the Civil Court has jurisdiction to set aside that order. 


Mr. Radhakrishnayya next argued that as the first plaintiff did not question 
the jurisdiction of the Rent Controller in the application filed by the defendant 
under section 7 of the Act or in the appeal filed before the Presidency Court of 
Small Causes, he is now precluded from questioning the same in the Civil Gourt.. 
It is settled law that parties cannot confer jurisdiction on tribunals if otherwise 
they have mot got such jurisdiction. If, as contended by the plaintiffs, the Rent 
Controller has jurisdiction only to evict a tenant at the instance of the landlord 
who had a present right to possession, the order of the Rent Controller directing 
the eviction at the instance of the landlord who had aot got such right was obviously 
an order passed without jurisdiction. If he had no jurisdiction the fact that the 
first plaintiff did not question the jurisdiction could not confer jurisdiction on the 
tribunal. This principle is so well-recognised that I need not cite any cases except 
to extract a passage from Halsbury’s Laws of England, Vol. 8, page 532: 


“ Where} by reason of any limitation imposed by statute . . . . a Court is without jurisdiction 
to entertain any particular action or matter, neither the acquiescence nor the consent of the 
parties can confer jurisdiction upon the Court, nor can consent give a Court jurisdiction if a condition 


which goes to the jurisdiction has not been performed or fulfilled.” 

The law on this subject is fully and correctly stated in this paragraph. The condition, 
viz., the right to evict was not fulfilled ‘at the time the application under section 7 
was filed before the Rent Controller and therefore the Rent Controller had no 
jurisdiction to entertain the application. His order is without jurisdiction and 
is therefore liable to be questioned in a Civil Court. : 

The next question is whether the Rent Controller had jurisdiction to order 
eviction in the particular circumstances of the case. The decision turns upon the 
construction of section 7 of the Act which I have already set out. Before I proceed 
with the construction of the section, it is as well that I give the circumstances under 
which the Act came to be passed and the state of law that existed prior 
to its enactment governing the relationship between landlord and tenant. The 
rights of léssor and lessee are governed by the Transfer of Property Act. Under 
section 105 a lease of immoveable property is a transfer of a right to enjoy such 
property for consideration. The said lease can be terminated in the manner pro- 
vided by the Act, viz., by efflux of time, by forfeiture or by giving the requisite notice 
to quit. Section 111 provides the manner in which the lease can be terminated. 
For the purposes of this case, the relevant clause is clause (h) of section 111, t.8., 
on the expiration of a notice to determine the lease, or to quit, or of intention to 
quit the property leased, duly given by one party to the other. Under section 106 
in the absence of a contract or local law or usage to the contrary, a-lease of immove- 
able property for a purpose other than agriculture or manufacture, shall be deemed’ 
to be a lease from month to month, terminable, on the part of either lessor or lessee, 
by fifteen days’ notice expiring with the end of a month of the tenancy. If Madras 
Act XV of 1946 was not enacted, the plaintiffs could be evicted by the defendant 
only after the termination of the tenancy for one or other of the reasons mentioned in_ 
section 111 of the Transfer of Property Act. He should have to give notice of fifteen 
days expiring with the end of a month of the tenancy. Till the tenancy was 
terminated he had no right to evict the tenant. 

In exércise of the powers conferred by clause (bb) of sub-rule (2) of rule 81 of 
the Defence of India Rules, His Excellency the Governor made an order, the 
Madras Non-Residential Building Rent Control Order, 1942, and in supersession 
of the said order, another order was passed in 1945. Owing to war conditions, 
house owners with the hope of getting high rents, were evicting tenants which they 
were entitled to do under the Transfer of Property Act. This eviction not only 
caused great hardship to the tenants but was impeding the war effort as many 
of the tenants happened to be persons in essential ‘services. In the circumstances 
. this order was passed imposing further restrictions on a landlord, who could, after 
the passing of the order, evict the tenant only if one or other of the events mentioned 


in that order happened. In supersession of this order, Madras Act XV of 1946 
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© was passed. The preamble to this order makes it clear the purposes for which this 
Act was enacted. It says: 

“ Whereas it is expedient to regulate the letting of residential and non-residential buildings and 
to control the rents for such buildings and to prevent unreasonable eviction of tenants therefrom 
in the Province of Madras ; It is hereby enacted as follows.” 


So the main object of this Act is to prevent unreasonable eviction and not to confer 
any new rights of eviction on the landlord. The Act presupposes the existence. 
of a landlord’s right to immediate possession. But for this Act he could demand 
immediate possession ; but under this Act, his right to immediate possession 
is limited by the provisions of section 7. Though he has got a right to 
evict the tenant under general law, he cannot get possession unless one or other 
of the conditions specified therein have been complied with. Mr. Radhakrish- 
nayya contended that the provisions of section 7 have superseded the contractual 
terms between the parties and the landlord’s right to evict is now governed 
only by section 7 of the Act. If Mr. Radhakrishnayya’s argument is accepted it 
would lead to the position that though the term of the contract was for a period 
of fifty years and there was no clause providing for forfeiture for non-payment 
of the rent within fifteen days of the expiry of the term fixed in the agreement of 
tenancy, the landlord would be entitled to evict the tenant on such default in pay- 
ment of rent. If so construed the section would defeat the purpose of the legis- 
lation. Instead of giving the relief which the Legislature intended to give to the 
tenants, it would be depriving the tenants of the vested rights which they had before 
the enactment. Unless the section expressly says so or by necessary implication 
such an intention must be imputed to the islature, it is impossible to construe 
the section in the manner Mr. Radhakrishnayya asks me to do. The general 
an oa governing the construction of Acts of this nature is well settled. A passage 

om Maxwell on the Interpretation of Statutes, 8th edition, may usefully be cited 
as it completely and accurately states the law on the subject. At page 73 the learned 
author ‘says : 

“One of these presumptions is that the Legislature does not intend to make any substantial 
alteration in the Jaw beyond what it explicitly declares, either in express terms or by clear impli- | 
cation, or in other words, beyond the immediate scope and object of the statute. all general: 
matters outside those limits the law remains undisturbed. It is in the last degree improbable that 
the Legislature wculd overthrow fundamental principles, infringe rights, or depart from the general 

system of law, without expressing its intention with irresistible clearness,” 
Another principle which may be borne in mind in construing section 7 of this Act 
may also be noticed. This is stated with clearness by the Court of Appeal in Flannagan 
v. Shaw, It is unnecessary to state the facts of that case. Scrutton, L.J., refers to 
the words of A.L. Smith, J., in Kutner v. Phillips? : 

“Now a repeal by implication is only effected when the provisions of a later enactment are 50 
inconsistent with or repugnant to the provisions of an earlier one, that the two cannot stand together ” 

< . “Unless two acts are so plainly repugnant to each other, that effect cannot 


be given to both at the same time, a repeal will not be implied, and special acts are not repealed 
by general Acts unless there is some express reference to the previous legislation, or unless there is a 


necessary inconsistency in the two Acts standing together.” 

I will therefore proceed to consider whether by enacting section 7 of the Act, the 
Legislature expressly repealed the provisions of the Transfer of Property Act, so far 
as they related to the tenants governed by the Rent Control Act or whether I mus 
hold by necessary implication that such was the intention of the Legislature. There 
is no express provision in the Act or express words in section 7 repealing the pro- 
visions of the Transfer of Property Act in so far as the rights of the Jandlord and 
tenant are governed by this Act. Indeed the words of section 7 are couched in 
negative form and it is impossible to read in the section any such words of repeal. 
When the Legislature says that a tenant in possession ofa building shall not be evicted 
therefrom except in accordance with the provisions of the section, it cannot possibly 
mean that the landlord can evict the tenants even if he has no right to evict them 
under the Transfer of Property Act. I cannot help thinking that if the Legislature 


I. (1920) 3 K.B. 96. 2. (1891) 2 Q.B. 267 at 271, 272. 
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had intended to repeal the provisions of the Transfer of Property Act, it would 
have said so in plain terms. Can it be said that by necessary implication the 
Legislature intended to repeal the terms of the Transfer of Property Act ? 


Mr. Radhakrishnayya laid stress on the words “ whether before or after the 
termination of the tenancy ” in section 7 (1). It is argued that as under section 
7 (1), the landlord could file an application for eviction before the termination of 
the tenancy, it necessarily follows that he could file the application before the right 
to evict accrued to him. I must concede that the words “ before the termination of 
the tenancy” are rather ambiguous. But in my view, the word ‘“‘termination”’ 
could be given in the context its natural meaning, the termination of the tenancy 
by efflux of time. If so understood, it would only mean that the landlord before 
the efflux of time, may get his right to possession by forfeiture or giving the requisite 
notice to quit. 


Mr. Radhakrishnayya relied on the second proviso to section 7 (1) and per- 
tinently asked why that proviso should have been enacted if the landlord could 
file a suit in spite of section 7 (1). That proviso only confers preliminary jurisdic- 
tion on the Rent Controller to decide whether the denial of the title of the landlord 
or the claim of permanent tenancy by the tenant was bona fide and in that particular 
contingency, the proviso also confers a limited jurisdiction on the Court for eviction 
on any of the grounds in section 7. From the scheme of the Act it is clear 
that a landlord, after the enactment of the Act, cannot file a suit for eviction against 
the tenant and this proviso is only an exception to that general prohibition. On 
the other hand, the proviso itself gives a clear indication that the Rent Controller 
has no jurisdiction to decide questions other than those that were specifically provided 
for in section 7 (1) of the Act and where it intended to give any jurisdiction which 
affected the rights of the parties in general law, it specifically stated so. It does 
not either expressly or by necessary implication say that the tenant cannot file a 
suit even questioning the jurisdiction of the Court in cases where the Rent Controller 
exceeded his jurisdiction. Learned counsel also relied on the proviso 1 to section 
7 (3) (a) (ti) of the Act. Section 7 (3) (a) deals with a landlord’s right to apply 
to the Rent Controller for an order directing the tenant to put the landlord in pos- 
session under certain contingencies. But the proviso says that he cannot do so 
if a term has been fixed, before the expiry of the term. This rule only confers a 
power on the landlord to evict the tenant subject to the proviso ; but neither the rule 
nor the proviso support the argument that the landlord can evict the tenant under 
section 7 (3) (a) of the Act in other cases before his right to possession accrued. 
The fact that the proviso makes it clear that the right under section 7 (3) (a) is subject 
to the term agreed upon between the parties cannot be construed to imply that 
the landlord can evict irrespective of the provisions of the Transfer of Property 
Act. It would be stretching the language to a breaking point. 


Learned counsel also relied on clause (4) of section 12. It provides that the 
order of the Rent Controller cannot be questioned in a suit. As I have already 
pointed out, this clause necessarily cannot apply to orders passed by the 
Rent Controller without jurisdiction. If he acts within the limits of his power, 
his order is final and cannot be questioned in a Court of law. Mr. Radhakrishnayya 
‘also emphasised the word “‘ tenant ” in section 7 (1) and argued that if section 7 (1) 
is intended to apply to a case where the landlord has acquired a right to possession, 
the word, tenant would become meaningless as after the landlord acquired the 
right to evict, the person in occupation of his house ceases to be a tenant. This 
argument ignores the definition of the word tenant under the Act. Under the 
Act, “ tenant ” means any person by whom or on whose account rent is payable 
for a building and includes a person continuing in possession after the termination 
of the tenancy in his favour. “ tenant ” under section 7 (1) is tenant as defined, 
the meaning of the section would be clear and there would not be any difficulty 
in construing the section. This view was also expressed in an unreported judgment 
of Somayya and Rajamannar, JJ., in C.M.A. No. 202 of 1945. The learned 
Judges in that case observed : 


53 


398 ‘THE MADRAS LAW JOURNAL REPORTS. [1948 


“ When we speak of a suit by a landlord for eviction of a tenant, no doubt there is strictly an - 

inconsistency, because if he were a tenant, the landlord could not evict him. For some reason or 
other either by efflux of time or by the issue of a notice to quit or by forfeiture and re-entry, a tenant 
must have ceased to be a tenant before the landlord can claim to evict him.” 
The construction I am putting on section 7 of the Act gets support from another 
Bench decision of this Court in Narayanan Nair v. Kunhan Mannadiar!. ‘That case 
arose under the Malabar Tenancy Act. The facts are these. Four items of landed 
property had been leased by the jenmi to a tarwad. At the end of the term 
of the lease, the lands were held on a tenancy from year to year. The tenants in 
their turn sub-leased the properties. The suit was filed by the landlord for evicting 
the tenants and for obtaining possession. From the facts it is clear that at the 
time the suit was instituted, the tenancy was from year to year. The suit was 
governed by the provisions of section 14 of the Malabar Tenancy Act. The rele- 
vant provisions of that section are : 

No suit for eviction of a cultivating verumpattamdar from his holding shall lie at the ins 
of his landlord except on the following grounds :— 

(1) denial by the tenant of the Jandlord’s title ; 

(2) wilful waste committed by the tenant ; 

(3) non-payment of rent ; i ! 

(4) collusion with a stranger to encroach on the holding or a part of it adversely to the landlord ; 

(5) the holding being required by the Jandlord for his own cultivation, or for that of any member 
of his family, or for 

(6) building purposes ; 

NE by the tenant to pay an advance of rent or to give security when directed so to do 
by a Court, pursuant to section 18 (3). A proviso to section 14 limits eviction to the part of the 


property encroached upon or required for building under clauses 4 and 6.” 

The landlord in that case did not terminate the tenancy in accordance with law 
but straight away filed the suit for eviction on one or other of the grounds mentioned 
in section 14. ‘Their Lordships dismissed the suit and held that the plaintiff was 
not entitled to an order for possession. Some of the observations made by the 
learned Chief Justice are apposite and may be cited : 

“ Section 14 does not, in my view, confer upon a landlord any right to obtain eviction either 
upon the happening of the events specified in it or any other circumstances. It provides that no 
eviction shall lie except upon the grounds specified in the section. The section confers no rights 
whatever upon the landlord ; it does confer rights upon a tenant inasmuch as he can resist a claim 


for eviction brought by the landlord save when the claim is made on a ground set out in section 14 ; 
for instance, it would seem, that upon expiration by effluxion of time of a term of years of the land 


to which the Act applies, the landlord being unwilling for the tenant to remain, so that a tenancy from 
year to , after the expiration of the term of years does not arise, a suit for possession could be 
resisted by the tenant in the absence of the landlord being able to show the existence of one of the 
grounds Nos. 1 to 7 contained in the section. Section 14 does not change, or in any way interfere 
with, the ordinary law, save to the extent to which it provides protection to the tenant.” 
Later on the learned Judge proceeds to observe : 

“ Unless and until a tenancy or a lease is determined, a landlord is not entitled to obtain from 
a Court an order for eviction or possession.” 
I have cited this passage in extenso as the principle equally applies to a construction 
of section 7 of the Act. Here, as in that case, for the protection of the tenants, 
section 7 has been enacted and it does not confer on the landlord any right of evic- 
tion upon the happening of the events specified in section 7. Here, as there, it 
only provides that no eviction shall lie except on the grounds specified in the section. 
For the aforesaid reasons I hold that the Rent Controller’s order and that of the 
Presidency Court of Small Causes in appeal against that order were made without 
Jurisdiction and they are liable to be set aside. 


Issue 2.—The case of the second plaintiff is that he is a sub-tenant under the 
first plaintiff. The second plaintiff is the brother of the first plaintiff. There is 
no written rental agreement evidencing the tenancy. In support of the alleged sub- 
tenancy, the plaintiffs examined three witnesses. P.W. 1 is Jumna Sa, accountant 
in the office of the Commercial Discount House, Ltd. This company gave the second 
plaintiff a loan on the pledge of the goods in 403, Mint, Street, which is the suit 
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house, ziz., barley, arrow-root flour and tin sheets. This loan is techincally called key 
loan. The key of the room in which these goods were stored was handed over to this 
company. The accountant would go and give delivery as and when the second plain- 
tiff sold the goods and the goods so sold had to be delivered to the purchasers. He 
admits in cross-examination that there was no board outside the room. The evidence 
is consistent also with the case of permissive possession of the second plaintiff. Even 
if the second plaintiff stored his goods in that room with the permission of his brother, 
the pledgee would have followed the same procedure. P.W. 2 is the first plaintiff 
himself. He deposes that he was a tenant under the defendant on a monthly rental 
of Rs. 55. He says that he sub-leased the room in the occupation of his brother to 
him in or about August 1945 and the latter began to pay rent only from March, 
1947, and he told the defendant before he sub-let the premises to his brother. ‘This 
witness is an interested witness and his evidence cannot be believed unless corrobo- 
rated by reliable documentary or oral evidence. As I have already stated no 
lease deed was executed by the second plaintiff in his favour. He did not produce 
his accounts to show that he received any rent nor did he produce any receipts to 
support his.case. Indeed the fact that a portion of the house has been under a sub- 
tenant was' not stated either before the Rent Controller or even before the Chief 
Judge of the Court of Small Causes. That fact is mentioned for the first time 
in this suit. Iam not inclined to accept the evidence of this witness. ‘The second 
plaintiff is examined as P.W. 3. He supports his case in the plaint. He says he isa 
chemist and druggist and has taken one of the rooms from his brother on rent and 
was storing barley, arrow-root flour and tin plates in the said room and with the 
knowledge of the defendant. At first he was paying Rs. 12-8-0 and later the 
rent was increased to Rs. 15. In'‘support of his evidence he filed his ledgers and 
day books for 1947-48, Exs. P-4, P-5 and P-6. The account books show that the 
door number of house No. 406 was corrected into house No. 403. The expla- 
nation offered is not satisfactory. He says that the house number was first entered 
by mistake as 406 and he corrected it into 403. It must be an extraordinary 
coincidence that the correction must find a place only in the relevant entry 
when in the entire page where this entry was fend in both the ledger and the 
day book there were no similar corrections. Further though the tenancy started 
according to the evidence in the year 1945, no rent was paid till 1947. The only 
two entries in regard to payment of rent before September, 1947, when the’applica- 
tion before the Rent Controller was filed are dated March 2nd, 1947, and January 
rath, 1948. On 2nd March, there is a debit entry of Rs. 35 which the witness 
says represents the rent for January and February. In January, 1948, another 
sum of Rs. 50 is debited towards rent. Therefore the total amount of the rent 
paid from January to the end of December, 1947, is only Rs. 75. It is not explained: 
why the rent for the other six months was not paid. These account books do not 
bear the seal of the Income-tax Officer or the Sales Tax Officer. The explanation 
offered by this witness was that he was not an Income-tax assessee and the Sale Tax 
Officer did not call for his accounts till now. I am of opinion that these entries 
in the account books were made after troubles arose between the parties or in 
anticipation of a possible attempt by the landlord to evict them from the premises. | 
It is more likely and it is consistent with probabilities that the second plaintiff 
was allowed by his brother to be in permissive possession of a room in the premises 
which he has taken on lease from the defendant. The second plaintiff cannot 
have higher rights than his brother the first plaintiff. If the first plaintiff is liable 
to be evicted the second plaintiff being only in possession with his permission cannot 
obstruct delivery to the defendant. 


Mr. V. V. Srinivasa Ayyangar for the plaintiffs contended that so far as the 
second plaintiff is concerned the Act has no application as he is not a tenant within 
the definition of the Act. Further he was also not a party to the proceedings before 
the Rent Controller and as such the order of eviction passed by the Rent Controller 
against the. first plaintiff cannot bind the second plaintiff. In either view he main- 
tains that the suit is maintainable at his instance. Assuming that the second plaintiff 
is a sub-tenant, he cannot be in a better position than the tenant himself. If the 
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tenant is liable to be evicted either under the terms of the contract or by. virtue of 
the provisions of any statute regulating the rights of the parties, the sub-tenancy 
also would come to an end. Mr. Radhakrishnayya relied on Yusuf v. Fyotishchandra 
Banerji1, in support of his contention that the sub-tenant has not got higher rights 
than the tenant and that he is not a necessary party to any proceedings against 
the tenant. In that case it was held that when a landlord obtains a decree for 
ejectment on forfeiture or determination of the lease by notice against his tenant, 
the latter’s sub-tenants, licensees or servants in actual possession of the premises 
are “ persons bound by the decree ” within the meaning of rule 35 of Order 21, 
of the Code of Civil Procedure. It was also held that a valid notice to quit not 
only determines the original demise, but any sub-lease which the tenant might have 
made, provided the sub-tenant has no right independent of the right of his lessor. 
The principle of this case will apply with equal force to the present case. The sub- 
tenant derived his title from the tenant. If the right of the tenant to continue in 
possession is extinguished by statute the rights of the sub-tenant also must necessarily 
cease. ‘The decision reported in Timmappa v. Rama Venkanna® also lays down the 
same principle. Farren, G.J., at page 313 observed : g 

“A sub-lease differs from the assignment of a lease in that it creates no privity of contract between 
the sub-tenant and the landlord... . The English authorities show conclusively that a landlord 
putting an end by a proper notice to the tenancy of his tenant thereby determines the estate of the 
under-tenants of the latter. ‘This is undoubted law—Roe v. Wiggs?, Mellor v. Watkins; Woodfall on 
Landlord and Tenant, page 359.” 
It is unnecessary to multipy cases on the subject. If the landlord acquired a right 
to evict his tenant, the first plaintiff, after giving a valid notice to quit under the 
provisions of the Transfer of Property Act, the second'plaintiff who cannot claim 
higher rights than the tenant, is liable to be evicted and‘the fact that he was not 
made a party to the proceedings before the Controller, does not affect the question 
as he would be bound by the order that was passed against the tenant obtained with- 
out any fraud or collusion. I therefore find on issue 2 that the second plaintiff 
is not a sub-tenant and even if he were one, he would be liable to be evicted. 

For the aforesaid reasons and in view of my finding on issue 1, the plaintiffs 
would be entitled to a decree as prayed for. The defendant will pay the costs 
of the first plaintiff and the second plaintiff will pay the costs of the defendant. 


K.S. — Decree for plaintiffs 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIGE GOVINDA MENON. ; 
Kandaswami Goundan and others .. Petttoners.* 


The Essential Supplies (Temporary Powers) Act (XXIV of 1946), sections 3 and 7—Order made under 
section 3 pioushable section 7—Collector’s order promulgated under pak Jai of India Rules prior to the 
enactment of Act XXIV of 1946—Contravention of—Whsther punishable section 7. 

The Defence of India Rules expired on goth September, 1946, and were replaced by the Ordinance 
XVIII of 1946 by which certain provisions of the Defence of India Rules were continued. This Ordi- 
nance i was substituted by Central Act XXIV of 1946, passed in November of that year. By 
Order No. 467, dated 15th June, 1946, promulgated under the Defence of India Rules, then in 
force, the Collector of Coimbatore had hibited the sale of paddy to any person other than an 
authorised dealer or himself. Section 7 (1) of the Central Act of 1 provided for penalties 
for contravention of an order made under section 3 of the Act and sale of paddy is one of the 
subjects contemplated by section 3. The petitioners were a seller and purchasers of paddy and 
the purchasers were not authorised dealers. The transaction took place on 5th February 1947. 
On the question whether a contravention of an order made prior to the enactment of the Central 
Act V of 1946 is an offence on ai. eae that section 7 (1) makes punishable only an order 
made under section 3 and not an order deemed to be made under section 3, 

Held, that the intention of the Legislature in the enactment of Act XXIV of 1946, was quite 
clear. It wanted to penalise the contravention of all orders which were the subject-matter of section 
3 of the Act and it comprised within that category not only the orders which were specifically to be 
made under section 3 of the Act but also the orders whch were deemed to be made imdèr the Act by 
virtue of section 17 of the Act, and that the petitioners were therefore guilty of the offence under section 


7 (1) of the Act. 
Emperor v. Ranchhodlal Hirabhai, 50 Bom.L.R. 295 followed. 
1. (1932) I.L.R. 59 Cal. 739. 3. (1806) 2 Bos. and P. (N.R.) 390. 
2. trees} I.L.R. 21 Bom. 311. 4~ tr 894) L.R. 9 Q.B. Ae “ 
*Crl.R.C. Nos. 1267 and 1307 of 1947. 16th July, 1948. 


(GrLR.P. Nos. 1152 and 1191 of 1947). 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying that the High Court will be pleased to revise the judgments of the Court of 
Session of Coimbatore, dated 21st November, 1947 and passed in-C.A. Nos. 111 and 
108 of 1947 respectively preferred against the judgments of the Court of the 
Additional First Class Magistrate of Pollachi in C.C. Nos. 410 and 499 of 1947 
respectively. 


P. Bası Reddi and P.S. Kailasam for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


ORDER.—These two cases can be disposed of by a common judgment as the 
point arising in both of them is identical. I shall first of all deal with Cr.R.C. 
No. 1267 of 1947 which arises out of G.C. No. 410 of 1947 on the file of the Addi- 
tional First Class Magistrate, Pollachi. The sole accused in that case was con- 
victed by the trial Court of an offence under section 7 (1) of the Central Act 
XXIV of 1946 for selling paddy to a person other than the Collector or his 
agent. This conviction was upheld by the learned Sessions Judge of Coimbatore, 
and the aggrieved party comes up in revision. In Cr.R.C. No. 1307 of 1947 
the three petitioners were the accused in C.C. No. 499 of 1947 in the Court 
of the same Additional First Class Magistrate, Pollachi. They were the 
purchasers of the quantity of paddy from the accused in the previous case and 
were convicted of an offence under the same section of the same Act for trans- 
porting paddy without a permit. 


Though in the lower Courts the petitioners in both the cases questioned the 
credibility of the prosecution evidence and denied the actions attributed to them, 
in this Court the counsel in each of these cases has wisely not attempted to do so. 
I agree with the lower Court that the sale and transport of paddy as alleged by the 
prosecution are both true occurrences. 


But the question is whether there was a contravention of section 7 (1) of the 
Central Act. The circumstances that led up to the contravention are that by 
Order No. 467, dated the 15th June, 1946, promulgated under section 81 (2) of the 
Defence of India Rules then in force, the Collector of Coimbatore had prohibited ` 
the sale of paddy to any person other than an authorised dealer or himself. 


It is now proved beyond doubt whatever, that the petitioners in Cr.R.C. No. 1 307 
of 1947 are not authorised dealers at all and therefore the sale of paddy to them 
contravened the order of the Collector. As is well known the Defence of India 
Rules expired on the goth of September, 1946 and were replaced by Ordinance 
No. XVIII of 1946 by which certain provisions of the Defence of India Rules were 
continued. ‘This ordinance, again, was substituted by Central Act XXIV of 1946 
passed in November of that year. The question is whether the contravention of 
the Collector’s order No. 467 can be said to be an offence under section 7 (1) 
of the Central Act. : 


By section 3 of Ordinance XVIII of 1946 it was enacted that the Central 
Government, so far as it appears to it, to be necessary or expedient for maintaining 
or increasing supplies of essential commodities or for securing their equitable 
distribution and availability at fair prices can, by notification, provide for 
regulating or prohibiting the production, supply and distribution of such 
commodities, and trade and commerce therein, and power was given under 
section 4 to delegate the functions of the Central Government to any Provincial 
Government or such officer or authority subordinate to the Provincial Govern- 
ment as may be specified in the direction. By section 5 it was enacted that 
until other provisions are made under this Ordinance any order whether 
notified or not made by whatsoever authority under sub-rule (2) or sub- 
rule (3) of rule 81 of the Defence of India Rules in respect of any matter 
specified in section 3 which was in force immediately before the commencement of 


54 


402 THE MADRAS LAW JOURNAL REPORTS. [1948 


the Ordinance shall, notwithstanding the expiration of the said rules, continue in 
force so far as consistent with the Ordinance and be deemed to be an order made 
under section 3... . etc... . Section 8 of the Ordinance provided that any 
person who contravened any order made or deemed to be made under section 3 shall 
be punishable with imprisonment. .... etc. It is undisputed that the sale of paddy 
was one of the subjects contemplated by section 3, and therefore if it was an offence 
to sell and transport paddy in derogation of the provisions of the Collector’s order, 
dated 15th June, 1946, when the Defence of India Rules were in force, it was cer- 
tainly an offence under the Ordinance as well, and that so long as the Ordinance 
was in force a person coud be convicted of that offence. This ordinance was re- 

laced by the Central Act XXIV of 1946 which came into forceon the Igth 
Noveniber: 1946. Section 3 of the Act isin the same terms as the corresponding 
section of the Ordinance, and section 7 (1) provided for penalties for contravening 
an order made under section 3. There was added in this Act section 17 which 
runs as follows : 


“ (1) Essential Supplies (Temporary Powers) Ordinance, 1946, is hereby repealed. 


* (2) Any order made or deemed to be made under the said Ordinance and in force immediately 
before the commencement of this Act shall continue in force and be deemed to be an order made 
under this Act ; and all appointments made, licences or permits granted and directions issued under 
any such order and in force immediately before such commencement shall likewise continue in 
force and be deemed to be made, granted or issued in pursuance of this Act.” 


At the time the alleged offence in this case was committed, that is, on 5th February, 
1947, the statutory enactment in force was Act XXIV of 1946. I have already 
mentioned that the act complained against would have been an offence if the Ordi- 
nance previously repealed were in force; but Mr. Kailasam for the petitioner 
raises the question that on a true and proper construction of section 7 (1) of the 
Act along with section 17 of the same enactment it is not possible to hold that a 
contravention of an order made prior to the enactment of Act XXIV of 1946 
is an offence. What he states is that section 7 (1) makes punishable only an order 
made under section 3 and not an order which is deemed to be made under section 3 
by virtue of section 17 of the Act which provides that any order made or deemed to 
be made under the Ordinance and in force immediately before the‘commencement 
of the Act shall be deemed to be an order made under the Act. In other words the 
argument is that the omission of the words in section 7 (1) “ deemed to be made 
under section 3” was a casus omissus and therefore the Act will not be applicable 
to the offence in question. He also invited my attention to similar provisions 
in a few other Acts recently passed by the various Legislatures. In Madras Act 
XIV of 1946 dealing with the continuance during a limited period, of the powers 
to control the production, supply, distribution, transport, and prices of essential 
articles, etc., which came into force on the first day of October, 1946, sections 
g and 12 are instructive in this connection. ‘There is a specific provision in section 12 
that a contravention of an order previously made under the Defence of India Rules 
or under the enactments which were continued: under section g shall be punish- 
able, etc. Therefore whenever the Legislature thought that the continuance of a 
previous order is to be in force after the coming into existence of a repealing and 
re-enacting statute it makes a specific provision to that effect. It is also instructive 
to refer to an Act of the Central Legislature, and that is Act X of 1947 called the 
Explosives (Temporary Provisions) Act, 1947. Under section 3 of that Act, all 
declarations and orders made under rule 88 of the Defence of India Rules or that 
rule as continued in force by the Emergency Provisions (Continuance) Ordinance, 
1946 (XX of 1946), and in force immediately before the commencement of this 
Act, so far as they are not inconsistent with the provisions of this Act shall continue 
in force and be deemed to have been in force under the corresponding provision 
of section 2 of this Act. Section 4 states that if any person contravenes any order 
made or deemed to have been made under sub-section (2) of section 2, he shall 
be punishable, etc. So even in a Central Act, where it was thought desirable 
to make a contravention of any order deemed to have been made under a previous 
Act an offence it is definitely stated that the same shall be deemed to be an offence, 
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Central Act XVIII of 1947 which came into force on the 25th March, 1947, 
dealing with the prohibition and control of imports and exports is also useful to be 
referred to. Sections 4 and 5 of this Act are practically identical with sections 3 
and 4 of Act X of 1947. Even here there is a provision making the contravention 
of previous rules and Ordinances as deeming to be a contravention of this Act 
and made punishable as such. If we are to be guided by the specific provisions 
made under the three Acts above referred to by me, it seems to me that there is 
something to be said for the argument of Mr. Kailasam ; but it is a well-known 
and accepted canon of construction of statutes that in construing a particular 
enactment it is not quite safe to rely upon the scheme and the provisions of other 
statutes though similar. 


The identical point I am now considering came up for decision very recently 
before a Full Bench of the Bombay High Court reported in Emperor v. Ranchhodlal 
Hirabhait, where Chagla, C.J. and his two colleagues, Bhagwati and Tendolkar, JJ., 
have held that section 7 of the Essential Supplies (Temporary Powers) Act, 1946 
(Act XXIV of 1946) makes punishable the contravention of orders deemed to be 
orders made under the Act by virtue of the provisions of section 17 (2) of the Act. 
The learned Judges overruled a previous decision of the same Court by Sen and 
Jahagirdar, JJ., passed on the goth January, 1948 (Criminal Appeal No. 431 of 
1947, unreported). The judgment overruled by the Full Bench had accepted 
a similar contention as is now raised by Mr. Kailasam; but that point of view 
has been dissented from and overruled in Bombay. Having considered the 
arguments carefully and read the judgment of the Full Bench with the consideration 
it deserves, I am inclined to agree with the view ef the Bombay High Court. All 
the three Judges were unanimous in holding that unnecessary and superfluous’ 
words have been omitted in passing Act XXIV of 1946. Bhagwati, J., in his 
judgment at page 301 observes as follows : 


“When, however, Act XXIV of 1 came to be enacted the draftsman in the main body of 
the Act set out provisions relating to orders made under the Act and section 3 thereof and it was 
only when he came to section 17 of the Act that he made provisions for the continuance 
in effect of the orders made under Ordinance XVIII of 1946 and orders which were 
deemed to be made under that Ordinance by virtue of the provisions of section 5 thereof. 
These orders were to be on the same footing as the orders which would be made by the 
Central Government under section 3 of the Act and the orders which would be made 
under section 3 of the Act and which under section 17 of the Act were deemed to be 
made under the Act were both treated on the same footing. In this view, it was 
not necessary to enact in the main body of the Act any special provisions for the orders which 
were deemed to be made under the Act. It would have been absolutely superfluous to do so in so 
far as under section 17 the same effect was given to the orders deemed to be made under the Act as 
to the orders made under section 3 of the Act. It is clear therefore that the deletion of the words 
‘orders deemed to be mads under the Act’ from the earlier sections of the Act which expression 
found its place in Ordinance No. XVIII of 1946 was advisedly made as unn or superfluous. 
The intention of the Legislature in the enactment of Act of 1946 was quite clear. It wanted 
to penalise the contravention of all orders which were the subject-matter of section 3 of the Act, and 
it comprised within that category not only the orders which were specifically to be made under sec- 
tion 3 of the Act but also the orders which were deemed to be made under the Act by virtue of section 
17 of” the Act. This being the position, it could not be attributed to the islature that its intention 
was only to penalise orders oade ade section 3 of the Act and to exclude from the provisions of the 
pan section enacted therein orders deemed to be made under the Act by virtue of section 17 of 

ct.” F 


I am in entire agreement with the observations of the learned Judge. Tendolkar, 
., also gives the reasons similar to those given by his colleagues. At page 309 the 
earned Judge observes as follows : 


“ As I read the ordinance, if the words “or deemed to be made’ had been omitted from all those 
sections as well as from section 8, it would have made no difference to the ing of that Ordinance 
at all, because by virtue of section 5 of that Ordinance to which I have already referred certain orders 
were deemed to be made under section 3 and, to my mind the use of the alternative phraseology 
‘or deemed to be made’ was entirely redundant and unnecessary. That being so no inference 
can arise from the fact that the Legislature has thought it fit to change the language of Ordinance 
No. XVIII of 1946 in enacting Act No. XXIV of 1946. The words ‘or deemed to be made’ 
are omitted in the Act not only from the penal section 7 but also from sections 13, 8, 9, 10, 15, 14 (1) 
and 16 (1) and (2) which correspond respectively to the sections of the Ordinance which I have enume- 
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rated above. The object in doing so was quite obviously to avoid the unnecessary repetition of these 
words in all these sections and to improve the drafting to that extent. I am unable to hold that any 
change in the law was cither intended or effected by deletion of those words.” 


I do not intend to discuss this matter at any great length as I am in entire 

eement with the observations of the learned Judges mentioned above, and I 

therefore hold that the contention advanced by Mr. Kailasam ought not to be 
accepted. 


The next question is whether in the circumstances of the case the sentence of 
two months’ rigorous imprisonment is excessive. It is stated that the petitioner 
in Criminal Revision Case No. 1267 of 1947 has already undergone imprisonment 
for over a week. I would in the circumstances of the case reduce the sentence of 
imprisonment to the period already undergone, but in addition impose a fine 
of Rs. 100 or in default rigorous imprisonment for two weeks. I would also 
reduce the sentence of imprisonment passed on the petitioners in Cr. R. CG. No. 
1307 of 1947 to the period they have already undergone. The fine imposed on 
the first petitioner will stand. 


With these modifications the two revision petitions are dismissed. 
V.P.S. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mack. 
S. Venkatrama Atyar .. Appellant* 


U. 
Unnamalai Ammal and another .. Respondents. 

Civil Procedure Gods (V of 1908), Order 41, rule 23—Party who did not signify his intention of appealing 
against remand order by applying for stay—Appeal against remand order—If maintainable after the decision at 
re-hearing on remand. 

In the case of a remand it may often be that the first appellate Court formulates an entirely fresh 
footing on which the parties should proceed to a fresh trial and if the parties do so without in any way 
signifying or indicating their non-acceptance of this new basis for a fresh hearing, by adopting the 
simple method of applying for stay of further proceedings under the remand order, they must be 
deemed to have accepted the new hae and submitted to a fresh trial on the new footing. After a 
decision in the re-hearing, an appeal against the order of remand is not sustainable and the remedy 
will be only vy wa of appeal against the decision at the re-hearing on remand. The wide privileges 
of appeal conferred by the Legislature should be exercised within the confines of reason and practi- 
cability. Observations in Lakshmi v. Mani Devi, (1911) 21 M.L.J. 1063 : I.L.R. 37 Mad. 29, treated 
as obiter and distinguished. i 


Authorities discussed. 


Appeal against the order of the District Court, North Arcot, at Vellore, dated 
5th March, 1946, in A.S. No. 287 of 1945 (O.S. No. 510 of 1943 on the file of the 
Court of the District Munsiff of Tiruvannamalai), 


V. I. Rangaswami Atyangar for Appellant. 
A, Seshachanar for Respondents. 
The Court delivered the following 


JupomentT.—This is an appeal by the plaintiff against an order of the District 
Judge of Vellore, dated the 5th March, 1946, remanding the suit for fresh disposal 
on two further issues framed with permission to the District Munsiff to admit 
fresh evidence at his discretion. ‘The entire records which have been called for to 
clear up some doubtful points show that the suit was dismissed on 3rd July, 1946, 
after a fresh hearing in compliance with the remand order, and at that fresh hearing 
the appellant who appeared through an advocate took the suit to a conclusion on 
the basis of the remand order without in any way objecting to it. The plaintiff 
filed this civil miscellaneous appeal against the order of remand on 4th September, 
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1946, i.¢., nearly two months after the final disposal of the suit.. He has also filed 
an appeal before the District Judge against the ultimate dismissal of his suit. 


Without going into the merits I think that a preliminary objection taken 
to the maintainability of this appeal must be upheld. It is conceded that it was 
filed in this Court in time, there being a long delay in the grant of a copy. The 
appellant however subsequent to the remand order did nothing whatsoever 
to signify to the learned District Judge his intention of appealing against the 
remand order or to apply to him for stay of further proceedings. Nor did he 
make any such application to this Court. He obviously took his chance of success 
or failure in the District Munsiff’s Court on the basis of the remand order. Having 
failed there, he now seeks to undermine the remand order itself in this appeal. 
An ota against a remand order is provided for by Order XLI, rule 23, Civil 
Procedure Code, and as it was admittedly filed in time Mr. Rangaswami for the 
appellant urges that it is maintainable. He relies on a Bench decision of this Court in 

hmi v. Manidevit, in which the point which fell for direct decision was whether 

„an appeal against a preliminary order in execution could be filed even after the date - 

of the final order which merely carried out and was consequential to the preliminary 
order. No appeal had been filed against the final order itself. Sundara Ayyar and 
Phillips, JJ., held that such an appeal could be filed and made observations by way 
of analogy to the effect that an appeal against an order of remand could also be 
filed even after the date of the final decree consequential on remand. I have 
perused this decision very carefully and do not consider myself bound by all the 
observations therein so far as remand orders are concerned which did not fall directly 
for decision. Following that decision I should have had no hesitation at all in hold- 
ing this appeal to be maintainable, although filed after the final decree consequent 
on remand, had the appellant signified his intention of appealing against the order 
of remand by applying for stay and had stay been refused—a most unlikely contin- 
gency. He did nothing of the kind and submitted himself to the scope of the 
remand order without making any protest. 


No direct Madras decision on this point has been placed before me. There 
are however a number of decisions of the Calcutta High Court which have clearly 
held that such an appeal is not maintainable if the appellant raised no objection 
at or before the re-hearing of the suit. This has become well-established law in the 
Calcutta High Court in a number of decisions : Madhu Sudan Sen v.Kamini Kanta Sen, 
Baikuntha Nath Dey v. Nawab Salimulla Bahadur®, Mackenzie v. Narasingh Sahai", 
the most recent decision placed before me on the point being Sheik Salim v. Hajira 
Bibis. In Madhu Sudan Sen v. Kamini Kanta Sen?, Maclean, C.J., made the 
following observation : 

“ Ifa party desires to avail himself of the privilege conferred by section 588 (which corresponds 
to section’105, clause (2), Civil Procedure Code) in relation to an order of remand he ought to do so 
before the final disposal of the suit. He cannot be permitted to wait until after the final disposal of 
the suit and then to appeal against the interlocutory order without appealing from the decree in the 
suit.” 

The first three Calcutta decisions were in fact considered in Lakshmi v. Mani Devi}, 
but that decision did not consider or decide the main point which arises for decision 
in the present civil miscellaneous appeal, viz., the obligation on the appellant who 
seeks to set aside a remand order to signify his protest against it before the suit on 
its basis is tried and taken to a conclusion. - This point has been specifically decided 
by Page and Graham, JJ., in Sheik Salim v. Hajira Bibi’, where it was clearly held 
that such: an appeal was not maintainable inasmuch as the defendant-appellant 
did not raise any objection at the re-hearing of the suit on the merits, and no appeal 
was preferred from the final decree to the lower appellate Court. In the present 
case there is only this difference, viz., that the appellant has filed an appeal against 
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the judgment after remand in the District Court and has also simultaneously filed 
this civil miscellaneous appeal against the order of remand itself. 


It appears to me that there are some fundamental differences between a 
preliminary decree in execution and a final decree worked out on its basis which 
formed the basis of fact in Lakshmi v. Mani Devi1, Their Lordships in that decision 

roceed on the assumption that remand orders and subsequent judgments on their 
basis were analogous to preliminary decrees and final decrees. I think I would 
be justified in regarding the expressions of opinion as regards remand orders in 
that decision as being in the nature of obiter dicta and outside the scope of the matter 
which fell for decision. In the case ofa remand it may often be that the first appellate 
Court formulates an entirely fresh footing on which the parties should proceed to a 
fresh trial and if the parties do so without in any way signifying or indicating 
their non-acceptance of this new basis for a fresh hearing, by adopting the simple 
method of applying for stay of further proceedings under the remand order, they 
must be deemed to have accepted the new basis and submitted to a fresh trial on the 
new footing. ‘The only difference between the facts here and those in Sheik Salim v. 
Hajira Bibi?, is that no appeal was preferred from the final judgment after remand 
to the lower appellate Court, and that judgment was sought to be undetermined 
by filing an appeal against the order of remand after the final decree. I do not 
think that the fact that the appelant here has also filed an appeal in the lower 
appellate Court makes any difference. In fact that appears to me now his only 
and correct remedy. It is also manifestly embarrassing, apart from other considera- 
tions, that one appeal against the remand order should be pending in the High Court 
and another appeal against the decree after remand should be simultaneously 
pending before ihe District Judge. The appellant having chosen to take his chance 
of a decision in his favour on the basis of the remand order must seek his relief in 
the lower appellate Court. 


I should like to deal with the final argument that the appellant cannot be 
deprived of his statutory right of appeal against the remand order to this Court. 
Successive Indian Legislatures have sought to safeguard the rights of litigants by 
very generous provision for appeals and second appeals, not by any means compli- 
mentary to trial Judges. The cycles of appeals the Jaw permits in India have no 
‘parallel in the juristic history of any other country so far as I am aware. It is 
necessary that these wide privileges of appeal should be exercised within the confines 
of reason and practicality. 


The appeal is in the result dismissed with costs and an advocate’s fee of 
Rs. 35. 


Leave granted. 
K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE PANCHAPAGESA SASTRI. 
Chekku and others -. Appellants* 


U. 
Mukthiar Managers of Poomulli Mana Krishnan Nambudripad 
and another < .. Respondents. 
Madras Tenanis and Ryots Protection Act (XVII of 1946), section 4, clause (3)—More than one proceed. 
ing for sale of holding pending—Stay of proceedings—Single deposit of two years’ rent—Sufficiency. 
Where there are more than one proceeding for sale of a holding to recover rent, it is not necessary 


for the tenant to deposit in each proceeding either the amount payable under the decree or order 
if any or an amount equivalent to the rent for two years preceding the commencement of the Act, 
whichever is less, as the case may be. 
e e Aa ANA MBA agamamu 
p- (1911) 21 M.L.J. 1063 : I.L.R. 37 Mad. 29. 2. (1927) LLR. 55 Gal. 506. 
*A,A,A,O, Nos, 15 and 16 of 1948, 2th August, 7948, 
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Section 4, sub clause (3) of Madras Act XVII of 1946 requires only one deposit of the maximum 


amount equivalent to.rent for two years immediately p the commencement of the Act to 
entitle the tenant to claim that all proceedings for sale of that holding should be stayed under the 
Act. If there be two decrees in execution it would be necessary to pay the a te of both the decree 
amounts or an amount equivalent to rent for two years immediately preceding the commence- 


ment of the Act whichever is less. 


Where the proceedings are in different Courts the deposit may be made in any of the Courts 
where a proceeding is pending and the fact of that deposit having been made may be intimated to 
the other Court where another proceeding for sale of the holding is going on and it will be the 
duty of that Court to stay the proceeding before it where it is satisfied that deposit of the required 
amount has been made in the other court though not before itself. 


Appeals against the orders of the Subordinate Judge’s Court, Ottapalam, dated 
gist July, 1947, in A.S. Nos. 50 and 51 of 1947 preferred against the orders of the 
Court of the District Munsiff, Ottapalam, dated grd February, 1947, in E.A. Nos. 
56 and 57 of 1947in E.P. Nos. 4and 5 of 1946 respectively in O.S. Nos. 462 of 1943 
and 466 of 1943 respectively. 


C. S. Swaminathan for Appellants. 
N. Sundara Atyar for Respondents. 


The Court delivered the following 


JUDGMENT.— These two a raise one common point and it is sufficient 
to deal with one of them. I will take A.A.A. O. No. 15 of 1947. 


This is an appeal by the tenant who is the judgment-debtor in O.S. No. 462 
of 1943. The landlord obtained a decree for the sale of his holding for arrears of 
rent due up to the year 1118 of the Mayalaylam, era. E.P. No. 4 of 1946 was filed 
by the landlord in execution of the said decree. Subsequent to this suit there was 
another suit instituted by the landlord against the same tenant for recovery of arrear 
for the years 1119, 1120 and 1121 of the Malayalam era. That suit O.S. No. 287 
of 1946 also was for sale of the holding. The tenant made a deposit of two 
years’ rent for the years preceding the commencement of the Madras Act XVII 
of 1946, in O.S. No. 287 of 1946. The deposit was made on 4th December, 1946, 
well within two months’ period from the commencement of the Act. The Act came 
into force on 8th October, 1946. On 6th December, 1946, he filed E.A. No. 695 of 
1946 in E:P. No. 4 of 1946 praying the Court to record the deposit made in respect of 
the holding in O.S. No. 287 of 1946 and asked also for stay of execution of the decree 
in E.P. No. 4 of 1946. ‘The lower Court by its order, dated 11th December, 1946, 
recorded the fact of deposit of the two years’ rent in the later suit but took care to 
add that the sufficiency and validity of the deposit were left open to be considered in 
in further proceedings. On the 17th January, 1947, the tenant filed a statement 
_E.P. No. 4 of 1946 that the deposit made by him in the pending suit should be treated 
as a deposit in the execution petition No. 4 of 1946 and that the execution petition 
should be stayed. He also filed an application for extension of time under section 4, 
clause (4) of the Act. The landlord opposed the application for stay of E.P. No. 4 
of 1946 and contended that the deposit made in the pending suit can only be sufficient 
for purpose of staying that alone and that the tenant should make another deposit 
of two years’ rent if he wanted E.P. No. 4 of 1946 to be stayed though the holding 
was one and the same, both in the suit and in the execution proceedings. He 
pointed out that there was no second deposit made as required by the Act and that 
the application for extension of time was not really sustainable under section 4, 
clause (4). Both the lower Courts have agreed with the contention of the land- 
lord and'state that they find nothing in the Act to relieve the tenant from his obliga- 
tion to make separate deposits both in the suit and in the execution proceeding if 
he wants to get stay of both. The tenant has appealed against these orders of the 
lower Courts. 


In appeal it is contended for him by Mr. Swaminatha Aiyar that the deposit 
is required only under section 4, clause (3) and that on a proper construction thereof 
a single deposit of an amount equivalent to rent of two years immediately preceding 
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the commencement of the Act would be sufficient to enable him to ask for stay of 
both the pending suit and the execution proceeding. He submits that it could not 
have been the intention of the Legislature that there should be several deposits 
of two years’ rent for the specific period being made in each of the eee 
sought to be stayed. The object of the Act according to him is to prevent a sale 
of the particular holding of the tenant pending further legislation by the Govern- 
ment possibly with a view to confer greater benefits on the tenants in possession 
and it would seem to be more in consonance with the policy of the Act if the two 
years’ rental on the holding for the period immediately peas the Act was secured 
to the landlord by a deposit. It is conceded now before me that so far as the suit 
is concerned that the necessity for the deposit is only because of the expression “other 
proceeding for the sale of the holding to recover rent” occurring in sub-clause (3). 
With regard to the execution proceedings also, it is only because of those very words 
that the deposit is required. In other words as both the proceedings related to claims 
not for eviction of the tenant but only for bringing to sale the holding of the tenant 
for recovery of rent, sub-clause (3) of section 4 alone would be applicable. Sub- 
clause (3) omitting the words which are really unnecessary for the purposes of 
this case would read as follows : 


“ In the case of a proceeding for sale of a holding to recover rent, the tenant shall within two 
months from the date of the commencement of the Act deposit in the Court for payment to the land- 
lord the amount payable under the decree or order or an amount equivalent to rent for two years 
immediately piece tine the commencement of this Act, whichever is less,” 


The question for consideration is whether where there are more than one 
proceeding for sale of a holding to recover rent, it is necessary for the 
tenant to deposit in each proceeding either the amount payable under 
the decree or order if any or an amount equivalent to the rent for 
two years preceding the commencement of the Act whichever is less as the 
case may be. I am inclined to construe clause (3) as requiring only one deposit 
of the maximum amount equivalent to rent for two years immediately preceding 
the commencement of this Act to entitle the tenant to claim that all proceed- 
ings for sale of that holding should be stayed under the Act. A single deposit 
is sufficient but it must satisfy the requirement of clause (3) so far as the amount 
to be deposited is concerned. If there are two decrees in execution it would be 
necessary to pay the aggregate of both the decree amounts or an amount equivalent 
to rent for two years immediately preceding the commencement of the Act whichever 
is less. The word ‘ proceeding’? must be construed to include “ proceedings ” 
as well in the plural and it is unnecessary in my opinion that for a stay of each 
proceeding there must be a separate deposit of the amount required under clause 
(3). I am fortified in this conclusion by a reference to clause (5) of section 4 which 
indicates that where two proceedings are stayed in respect of the same holding it would 
be sufficient if there is one deposit of each year’s subsequent rent. It is not contended 
before me that even in such a case clause (5) would require two or more deposits 
of each year’s rent in each of the proceedings that may be pending. I therefore hold 
that the lower Courts were wrong in their view that the deposit which was made 
in the pending suit could not be taken into account in allowing the tenant to claim 
the benefit sought under section 4. I may add that it was pointed out that the 
proceedings in respect of the same holding may perhaps be in different Courts 
and the sub-clause (3) does not give any indication as to in what Court the deposit 
should be made if really one deposit would be sufficient. It was argued that the 
intention is that in each of the Courts where a proceeding was pending there must be 
a separate deposit of the requisite amount. I do not agree with this contention. 
The deposit may be made in any of the Courts where a proceeding is pending and 
the fact of that deposit having been made may be intimated to the other Court 
where another proceeding for sale of the holding is going on. It will be the duty 
of that Court then to stay the proceeding before it under section 4 where it is satisfied 
that deposit of the required amount has been made in the other Court though not 
before itself. In the circumstances it is unnecessary to deal with the petitions 
filed by the tenant for extension of time. 
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In the-result the orders of the lower Court are set aside. These second appeals 
are allowed with costs throughout and there will be stay of proceedings in execution 
both in E.P. No. ae 1946 in O.S. No. 462 of 1943 on the file of the Court of the 
District Munsiff of Ottapalam and also in E.P. No. 5 of 1946 in O.S. No. 466 of 
1946 on the file of the same Court. No leave.. 


K.S. ee l Appeals allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ies Present — MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE YAHYA 


M.V. Shanmugavel Nadar and Sons, Virudhunagar by partner, 
M. V. S. Singaravel Nadar .. Applicant* 


0 


The Commissioner of Income-tax, Madras .. Respondent. 

Excess Profits Tax Act (XV of 1940), section 8 (1)—Business previously carried on and owned in partner- 
ship by Hindu undivided family and a stranger—Disruption of family and carrying on of business p partnership 
scomposed of members of the family and same stranger—If “ change” in the persons carrying on business. 

There is a change in the persons carrying on a business within the meaning of section 8 (1) of 
the Excess Profits Tax Act, 1940, when the business which was previously carried on and owned by 
the Hindu undivided family and a stranger is on disruption of the family being carried on and owned 
by a partnership comp of the mem of the quondam family and the stranger. 

Govindarajulu v. Commissioner of Income-tax, Madras, (1944) 1 M.L.J. 112: I.L.R. 1944 Mad. 504 
(F.B.), applied. 


It cannot be said that when the family was carrying on business in partnership with the stranger 
all the members of the family were also persons carrying on the business and that there was no change 
in the persons carrying on the business, 


Pichappa Chettiar v. Chockalinga Pillai, (1934) 67 M.L.J. 366 (P.C.), relied on. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of Act XI of 1922 as amended by section 92 of thee 
Income-tax (Amendment) Act of 1939 (Act VII of 1939) in 66 R.A. 5 Madras 
1945-46 on its file. 


N. T. Raghunathan and N. T. Ramanujam for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


The Judgment of the Court was delivered by 
The Chief Justice —The question for decision in this case is: 

<“ Whether there is a change in the persons carrying on the business within the meaning of section 8 
(1)of the Excess Profits Tax Act, 1949, when the business which was previously carried on and owned 
by the Hindu undivided family and a stranger is on disruption of the family being carried on and 
owned by a partnership composed of the members of the quondam family and the stranger.” 

The facts of the case which appear from the statement of the case are as 
follows : , 

“ The appellants are a registered firm of 8 partners. This partnership commenced from the 25th 
February, 1942. Prior to 25th February, 1942, there was a Pana E between two parties of which 
onc was P. ' Pachayappa Nadar and another was the Hindu undivided family of M. V. Shanmugavel 
Nader Sons. This family consisted of 7 male members. A partition in the family took place and 
the seven members individually became partners along with P. Pachayappa Nadar on 25th February, 
1942.” | 

Section 8 (1) of the Excess Profits Tax Act is as follows : 

“As from the date of any change in the persons carrying on a business, the business shall, subject 
to the provisions of this section, be deemed for all the purposes of this Act except for the purposes 
of determining the amount of the statutory percentage to have been discontinued and a new business 
to have beén commenced.” 


In section 2, clause (17) “a person” is defined as including a Hindu undivided 
family. The legal position in this case before the disruption of the joint family 
was that there were two persons carrying on a business, namely, (1) P. Pachayappa 
Nadar and! (2) the Hindu undivided family of M. V. Shanmugavel Nadar Sons. 


*Case Referred No. 17 of 1946. and August, 1948. 
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After 25th February, 1942, the Hindu undivided family as such ceased to be the 
person carrying on the business along with Pachayappa Nadar. From that 
date, 8 persons began to carry on the business, namely, the seven members of the 

family and Pachyyappa Nadar. There was therefore clearly a change 
ın the persons carrying on the business within the meaning of section 8 (1) of the 
Excess Profits Tax Act. 


It was contended on behalf of the petitioner that really there was no change 
in the persons carrying on the business because when the family was carrying on 
business in partnership with Pachayappa Nadar, it must be deemed that all the 
members of the family were also persons carrying on the business. This contention 
is obviously unsound having regard to well-established principles of Hindu Law. 
Their Lordships of the Judicial Committee in Pichappa Chettiar v. Chockalinga 
Pillat', accepted as correct the following proposition of law in Mayne’s Hindu 
Law (gth edition) at page 398 : 

“Where a managing member of a joint family enters into a partnership with a oe the other 
members of the family do not ipso f1cto become partners in the business so as to clothe them with all 
the rights and obligations of a partner as defined by the Indian Contract Act. In such a case the 


family as a unit does not become a partner, but only such of its members as in fact enter into a contrac- 
tual relation with the stranger. ..... = 


A further contention was sought to be raised that actually besides the managing 
member of the family other members also entered into contractual relationshi 
as partners. This is a contention founded on facts and there is no trace of this 
contention before the tribunal at any stage of the proceedings. The petitioner 
cannot be permitted to raise this new ground at this stage. 


, The following observations of Leach, C.J., in Govindarajulu v. Commissioner of 
Income-tax, Madras*, are apposite in this connection : 

“ Where a Hindu joint family separates and its members carry on the family business in part- 
nership, there is a change in ownership. The business is no longer owned by the joint family but 

a by the firm, an entirely different entity and the fact that as before the profits continue to be divided 

equally between the same persons makes no difference.” 
Though these observations were made in dealing with sections 25 (4) and 26 (2) 
of the Income-tax Act, they apply a fortiori to this case in which the governing 
words are of much wider import. 


The Excess Profits Tax Officer as a matter of concession and in accordance 
with instructions from Government set off the share of the deficiency of Pachayappa 
Nadar against his share of excess profits, because he continued to be a partner 
even after the change in the persons carrying on the business. An application 
was made to us to extend such a concession to the case of the managing member 
of the family who though in different capacities was the same person both before 
and after the change. This is not a matter which has been referred to us nor could 
it be properly the subject of a reference, depending, as it does, entirely on the grant 
of a concession in accordance with instructions from the Government. We cannot 
accede to this request on behalf of the petitioner. 

The answer to the question framed is that in the circumstances set out in the 
. question, there is a change in the persons carrying on the business within the 
meaning of section 8 (1) of the Excess Profits Tax Act. The petitioner will pay 
the costs of the reference, Rs. 250. 


K.S, Reference answered. 


a Aa Kaanggen KAKEAN maang adan han aana kaka agagangaaaangag eag ngantak 


I. (1934) 67 M.L.J. 366 P.C.). 504 at 512 (F.B.). 
2. ean 1 MLT 112 OL , 1944 Mad. wan 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justro GOVINDA MENoNn. 
Periaswami Nadar .. Petitioner.* 


Criminal Procedure Code (V of 1898), sections 309 and 401—Trial by jum— No misdirection or non- 
direction in the charge—Judge’s opinion not to accept prosecution evidence—TFury finding accused guilty— 
Acceptance of verdict by Fudge—Proper procedure—Powe of High Court to interfere—Fit case for interference 
by Provinttal Government. : , 

In a trial by jury, in the charge of the Judge to the jury there was neither any misdirections 
nor instances of serious non-direction. But though on a reading of the charge it would seem 
that if the Judge were trying the case without a jury he would not have accepted the prosecution 
evidence, he concurred in the majority verdict of guilty of 3 to 2, of the jury. 


Held, that the learned Judge would have been well advised if, consistently with the expression of 
opinion which he gave in the to the jury, he had disagreed with their verdict and referred 
the matter to the High Court under section 307 of the Code. As the High Court could not exercise 
its limited powers in appeals against the verdict of the jury in a case where there are no mis- 
directions or instances of non-direction, it is a fit case where the Provincial Government can 
interfere under section 401 of the Code. A 


Appeal against the order of the Assistant Sessions Judge, Tuticorin, of. the 
Court of Session of Tinnevelly division in C.C. No. 123 of 1947, dated 2oth January, 
1948. 

N. Somasundaram and M. S. Sethu for Petitioner. 

The Public Prosecutor (V. L. Ethtraj) for the Crown. 

The Court delivered the following 


JupcMENT.—Agreeing with the majority verdict of 3 to 2 of the jury the learned 
Assistant Sessions Judge of Tinnevelly division at Tuticorin, convicted the appellant 
of an offence under section 392 read with section 397, Indian Penal Code and 
sentenced him to rigorous imprisonment for a period of seven years. Having 
carefully gone through the learned Judge’s charge to the jury, the learned counsel 
for the appellant, the Public Prosecutor and myself were not able to find any cir- 
cumstance vitiating the charge. The learned Judge has clearly and concisely 

ut before the jury the law on the point and explained to them the sections of the 

enal Code which have application to the case. ‘Then the learned Judge analysed 
the evidence of the witnesses, brought out the salient points for and against the 
prosecution and left, as he ought to do, the final decision to the Jury. On a reading 
of the charge it would seem that if he were trying the case himself without a jury 
but with the aid of assessors, he would certainly not have accepted the evidence 
of the prosecution witnesses. The learned Judge has made it clear that there are 
very many infirmities in the case as put forward by the Pula and such of 
those infirmities as tend very favourably to the accused has been placed before 
the jury in the forefront, as it were. In these circumstances, the jury would have 
been well advised if they had returned a verdict of not guilty, but the jury by a 
majority came forward with a verdict of guilty against the prisoner. 

It is when circumstances like the present arise that section 307 of the Criminal 
Procedure Code has to be applied. The learned Judge would have been well 
advised if, consistently with the expression of opinion which he gave in the charge 
to the jury, he had disagreed with their verdict and referred the matter to the 
High Court and nothing could have been said against such a procedure but he 
has not chosen to do so and there is no provision of law under which this 
Court can now go into the merits of the case since there is concurrence in the 
opinion of the jury by the learned Judge. As there are no misdirections or instances 
of serious non-direction, this Court’s limited power in appeals against the verdict 
of jury cannot be exercised. I would therefore confirm the conviction and the 
sentence which is the minimum that could be imposed under section 397, Indian 
Penal Code in the circumstances. 





*Cr.A. No, 78 of 1948. gist July, 1948. 
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In my opinion, this is eminently a fit: case where the Provincial Government 
might take up the matter and exercise their power under section 401, Criminal 
Procedure Code and release the appellant by the remission of the sentence. 


V.B.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice MACK. 
Nandula Bhavani Sankaram .. Petitioner" 
2. 


Saladi Mangamma and others .. Respondents. 

Suits Valuation Act (VII of 1870), section 8—Partition suit by alienes from coparcener— Jurisdictional 
walue— Mode Aak as BP od Procedure Code (V of 1908), Order 6, rule 17—Amendment sought ousting 
pecuniary jurisdiction of the Court—Proper fn ocedure. 

Where a suit for partition is filed by an alienee of family RER from a coparcener, the suit 
must be valued for purposes of jurisdiction on the basis of the value of the share of the alienor-copar- 
cener in the entire joint properties and not on the value of the property purchased by the alienee- 
plaintiff. 

In such a suit the alience-plaintiff included only certain items of the joint family and on 
objection being raised on that ground he sought to amend the plaint by including the entire family 
property. The amendment was disallowed by the trial Judge on the ground that if it was allowed, 
it would take the suit out of his pecuniary jurisdiction. On the question, as to the proper proce- 
dure to be followed, 

Held : The Judge would have been in order in allowing the plaintfto be amended and then 
returning it for re-presentation in the amended form to the higher Court having turisdiction. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Narasapur, 
dated 5th March, 1947, in I. A. No. 219 of 1947 in O. S. No. 76 of 1946. 


V. Parthasarathi for Petitioner. 


Ch. Raghava Rao, K. S. Champakesa Aiyangar and N. Jaganmohan Rao for 
Respondents. ; 

The Court delivered the following 

Jupcment.—This petition raises a question of jurisdiction and court-fee. 
The petitioner is the plaintiff ; he and the twelfth defendant were brothers. One 
_ Nagabhushanam, the deceased father of the first and second defendants, made 
a gift of some lands in the plaint A and B schedules on gth March, 1995, to the 
twelfth defendant. In a partition between the plaintiff and the twelfth defendant 
the A and B scheduled lands were allotted to the share of the plaintiff. These 
lands admittedly formed part of Nagabhushanam’s joint family property and 
there were, according to the plaint, recitals in the gift deed that Nagabhu- 
shanam would make his sons agree to the gift or that he would make other arrange- 
ments to compensate them. The ninth defendant was impleaded as a purchaser 
from the Official Receiver of the B schedule property after adjudication of the second 
defendant as an insolvent, under a sale deed under cover of which he is said to 
have entered into possession. The plaint schedule C comprises the joint family 
property of Nagabhushanam’s family including the A and B schedule lands. The 
plaintiff sued to enforce his rights to A and B schedule property by a plaint framed 
as for a general partition with the following main prayer : for 

“ dividing the plaint C schedule properties into three equal shares, putting the properties 
described in schedules A and B in one share in the said partition, allotting the said share to the 
one-third share which has to fall to late Nagabhushanam Garu’s representatives, allotting the 

roperties described in schedules A and B to the plaintiff, ejecting defendants 1 to 10 from the 

b schedule property and delivering possession of the same to the plaintiff.” 

Objection was taken by the defendants that C schedule in the plaint did not 
include all the joint family property and on this objection the plaintiff applied 


*C.R.P. No. 671 of 1947. 1gth August, 1948. 
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for inclusion of further joint family property in D schedule and the addition of 
defendants 13 to 15 as parties. The plaintiff adopted this course in order to avoid 
the contention that the suit was bad as one for partial partition. The learned 
District Munsiff disallowed the amendment on the ground, as I understand his 
order, that if he allowed it, it would take the suit outside his pecuniary jurisdiction. 
It is common ground before me that if the D schedule property comes into the suit, 
the one-third share of Nagabhushanam which the plaint seeks to partition would 
be in excess of the pecuniary jurisdiction of the District Munsiff. It is settled 
Law as both sides admit that for purposes of jurisdiction in a joint family partition 
suit, it is the plaintiff’s interest in the property that must be valued. This has 
been recently confirmed in Muyyarikandi Kalandar v. Muyyartkandt Kunhipakki!, 
a Bench decision of our High Gourt. 


The learned advocate for the petitioner would seek to apply the principle 
laid down in that decision to this suit also and to argue on its basis that the value 
of the smaller share he claims should determine both court-fee and jurisdiction. 
There are manifest objections to the adoption of this course. In the first place, 
as the lower Court has rightly pointed out, the acceptance of it would enable every 
purchaser of a small share of the joint family property from a coparcener possessed 
of a very large estate to file a partition suit which would normally þe filed in the 
District Court or Sub-Court in the Court having the lower jurisdiction. The 
suit is one essentially in the first instance for a partition of the share of Nagabhu- 
shanam out of which the plaintiff seeks for an equitable relief for the recovery of 
the lands gifted to his brother by Nagabhushanam and which were allotted to him 
at the family partition. 

There is no Madras decision in point. The District Munsiff has rightly 
followed in the circumstances a decision of the Bombay High Court in Mahadeo 
Gopal v. Hari Waman*, which is not regularly reported but is found in the All India 
Reports. It was held that in cases such as these for purposes of jurisdiction the 
suit must be valued as the value of the share of the alienor-coparcener in the entire 
joint properties. In the great majority of cases the value of the relief claimed by 
the plaintiff coincides with the relief he himself seeks. But in this exceptional type 
of cases the plaintiff has been asking in the first instance for a very wide relief out 
of which a far smaller relief should accrue to himself. In such a case jurisdiction 
must clearly be determined by the value of the greater relief for which the plaintiff 
asks. I have no hesitation in holding that the learned District Munsiff’s finding 
as regards the valuation and court-fee in case he allowed the amendment sought 
by the petitioner is correct. The learned District Munsiff felt himself embarrassed 
in giving effect to his correct finding and in allowing the amendment on the ground 
that if he did so, he would be ousting his own jurisdiction. I think that he would. 
have been in order in returning the plaint for re-presentation in the amended form 
to the higher Court having jurisdiction including in it the D schedule lands and 
impleading the defendants 13 to 15. This course will now be adopted. I direct 
the parties to bear their own costs throughout. 


B.V.V. e Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—Mnr. JUSTIOE HORWILL. 


Kanjanut Sri Agneswaraswami Devasthanam by its Superinten- 
dent Chithiah Mudaliar ..  Appellant* 


| U. 
Thillai Govinda Pandithan e. Respondente 
Civil Procedure Code (V of 1908), Order 41, rules 23, and 27—Fresh evidence— When to be admitted in appeal 
— Admission of fresh evidence—Not a ground for remand—Ramand can be ordered only when it is found necessary 
to set aside the decree. A 


r. (1947) 1 M.L.J. 112. 2. A.I.R. 1945 Bom. 336. 
#AAO, No. 151 of 1947. 1gth August, 1948. 
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Without indicating that he was of opinion that the defendant, notwithstanding the exercise of 
due diligence, could not produce the document at the trial it is not open to an appellate judge to admit 
such document as material for the purpose of deciding the defence of the TE ESTEN 


The admission of fresh evidence affords no ground for remanding a suit, because the evidence 
could and should be considered by the appellate Court, together with the evidence already on 
record, An order of remand can only be passed when the Court has decided that it is necessary to 


set aside a decree. 

Appeal against the order of the Court of the Subordinate Judge, Kumbakonam, 
dated 8th February, 1947, in A. S. No. 101 of 1946 (O. S. No. 109 of 1945, District 
Munsiff Court, Valangaiman). 

K. S. Desikan and K. Raman for Appellant. 

R. Gopalaswamt Aiyangar for Respondent. 

The Court delivered the following 


. JUDGMENT.—The appellant, basing his right to possession of the suit property 
on a lease executed in 1935, filed the suit out of which this civil miscellaneous appeal 
arises. The District Munsiff decreed the suit. In appeal, the learned Subordinate 
Judge came to somewhat different conclusions on questions of fact ; and admitted 
in evidence certain documents tendered by the defendant. He then said : 

“I should think that the matter requires re-consideration as to whether the defendant is entitled 


to a permanent tenancy so long as he pays rent or so long as he renders services. I find that in 
the interests of justice the suit should be remanded.” 


The learned advocate for the appellant attacks this order on two grounds : (1) that 
the documents were improperly admitted, and (2) that in any event, the provisions 
of Order 41, rule 23 were not complied with and that the remand order was wrong. 


The order admitting the documents was this : 


CI find that these documents are material for the purpose of deciding the defence of the 
defendant. . . .” 
There is nothing in this order which indicates that the learned Judge gave his mind 
to the requirements of Order 41, rule 27. It is difficult to fit these words into the 
framework of any one of the three clauses to Order 41, rule 27 (1). They would 
appear to be more in accordance with Order 41, rule 27 (1) (c) than with either 
of the other two clauses; but the application was made under Order 41, rule 
27 (1) (b). The learned Judge has given no indication that he was of opinion 
that the defendant, notwithstanding the exercise of due diligence, could not produce 
the document at the trial. 


Even if the documents were properly admitted in evidence, there would still be 
no ground for an order of remand ; for an order of remand can be passed only 
when the Court has decided that it is necessary to set aside a decree. The admission 
of fresh evidence affords no ground for remanding a suit, because the evidence 
could and should be considered by the appellate Court, together with the evidence 
already on record. 


, This go Sa is therefore allowed, and A. S. No. 101 of 1946 remanded to the 
Sub-Court, Kumbakonam, for re-consideration of the petition for admission of the 
additional’ evidence in the light of the provisions of Order 41, rule 27. Ifthe 
documents are not admitted, then ee -there will be no ground for remand. 
Even if they are, the learned Judge will have to consider whether it is nec 

to set ae the decree and remand the suit. The costs of this appeal will abide 
the result. 


KS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTIOE SATYANARAYANA RAO. 
The Offcial Receiver of Ramnad .. Appellant* 


y 


P. L. P. Devarayan Chettiar and others .. Respondents. 


Provincial Inso Act (V of 1920, as amended by Act XXV of 1948), sections 28 and 28-A—Section 
28-A retrospectivos—F. s power of alienation of son’s share in joint family properties also vest in Official Receiver 
judicatio 


after ad n of father—Institution of partition suit by sons—No right in receiver to act on chalf of sens 
after suit. 
The first respondent obtained a decree against the 2nd respondent and his two sons in 1934. 


In 1935, the and respondent was adjudicated an insolvent and in 1936, the Official Receiver 
took possession of two villages belonging to the joint family. In 1942, the sons instituted a partition 
suit. The Official Receiver had in his hands an amount which ted the collection of rents 
from the two villages for the years 1926 to 1945. He had declared a dividend in which the first 
respondent got his share. On the question, whether the first respondent could attach 2/3 share of 
the amount in the hands of Official Receiver as representing the sons’ ‘shares of the income, 


Held : After the amendment of the Provincial Insolvency Act, by Act XXV yee which is 
clearly retrospective, the father’s disposing power over his sons’ shares vested in the cial Receiver 
after the father’s adjudication, But the position became different after the institution of the parti- 
tion suit by the sons as it brought about a eee of the status of the family and terminated 
the father’s power. Hence, the creditor would be entitled to attach only the 2/3 share of the 
income which represented the collections in respect of the two villages after the institution of the 
partition suit and upto 1945. i 

Appeal against the order of the Subordinate Judge’s Court, Devakottai, dated 
13th November, 1945, in E. P. No. 82 of 1945, in O. S. No. 52 of 1934. 


K. Krishnaswami Atyangar and N. C. Raghavachari for Appellant. 
M. Murugappa Chettiar for Respondents. 


The Court delivered the following 


JUDGMENT.—The Official Receiver of Ramnad is the appellant. The matter 
arises in execution of the decree in O. S. No. 52 of 1934. The first respondent 
obtained a decree in O. S. No. 52 of 1934 against the second respondent and his 
two sons. The decree is dated the 16th October, 1934. The second respondent was 
adjudicated an insolvent on the 14th September, 1935, in I. P. No. 77 of 1934. In 
1936 the Official Receiver took possession of two villages belonging to the joint 
family. In 1942 the sons instituted a suit for partition, O. S. No. 74 of 1942, 
Sub-Court, Devakottai, to which they impleaded as parties their father, the Official 
Receiver and some of the creditors. The creditors, however, were dismissed from 
the suit very early before the trial of the suit and there was a preliminary decree 
in the suit on the goth September, 1943. The Official’ Receiver has in his 
hands an amount which represents the collection of rents from the two villages 
for the years from 1936 to 1945. He had already declared a dividend in which 
the first respondent also got his share on the 11th November, 1941. 


The first respondent now attached two-third share of the amount lying ‘in the 
hands of the Official Receiver which he claims, represents the sons’ shares of the 
income of the properties of the two villages from Dah to 1945. The Official Receiver 
resisted the claim on various grounds but on the basis of the Full Bench decision in 
Rama Sastrulu v. Balakrishna Rao1, which laid down that the father’s dis sing power 
over the son’s share never vested in the Official Receiver after the judication of 
the father as that power was not props within the meaning of sections 2 (d) 
and 28 (2) of the Provincial Insolvency Act, the Court directed the attachment 
of the two-third share. 


In this appeal by the Official Receiver it is contended on his behalf that in 
view of the recent amendment of the Provincial Insolvency Act by Act No. XXV of 


* A.A.O, No. 207 of 1946. 


4th August, 1948, 
1. (1942) 2 M.L.J. 457: I.L.R. (1943) Mad. 83 (F.B:). f 
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1948, the basis of the decision of the Court below cannot be sustained. In my 
judgment the contention of the learned advocate for the appellant must be 
upheld in view of the clear language of the new séction 28-A which was introduced 
by Act No. XXV of 1948 in the Provincial Insolvency Act, 1920. That section 
reads as follows : i 


. “ The property of the insolvent shall comprise and shall always be deemed to have comprised 
also the capacıty to exercise and to take proceedings for exercising all such powers in or over or in 
respect of property as might have been exercised by the insolvent for his own benefit at the 
commencement of his insolvency or before his discharge.’ 

There are two provisions which are not relevant for the purpose of decision of this 
case. ‘The section is clearly retrospective as it says 
ETER Se Se Ta shall comprise and shall always be deemed to have comprised also the capacity 


The basis, therefore, of the decision of the Court below falls to the ground in view of 
the Amending Act No. XXV of 1948. The position, therefore, in 1936 when the 
Official Receiver took possession of the property was that in the right of the father 
and manager of the joint family the Official Receiver was entitled to take possession 
of the entire property and also collect rents and profits for applying them for the 
discharge of the debts of the father which were not tainted by illegality or 
immorality. This was the principle laid down by Madhavan Nair, J., in Shan- 
karanaraina v. The Official Receiver, South Kanara, following the earlier Bench decision 
in Oficial Assignee, Madras v. Ramachandra Aiyar*. The position, however, 
was different after the institution of the partition suit. Under the law as it stood 
before the Full Bench decision in Rama Sastrulu v. Balakrishna Rao®, it was clearly 
understood that the father could not exercise the power of disposition qver the 
sons’ shares after a suit for partition had been instituted as it would bring about 
disruption of the status of the family and terminate the power of the father to’ alienate 
the shares of the sons for the discharge of his own debts on the basis of the pious 
obligation theory. The receiver who collected the rents from the shares of the 
sons in the properties after 1941 till 1945 cannot, therefore, be said to have collected 
them in exercise of the power of the father and for the purpose of applying them 
for the discharge of the debts of the father as that power had come to an end with 
the institution of the partition suit. The creditor, therefore, would be entitled to 
attach the two-third share of the income which represents the collections in respect 
of the two villages after the institution of the partition suit and upto 1945. The 
attachment effected, therefore, by the lower Court will be confined only to such 
amounts, 


The appeal is, therefore, partly allowed and the order of the lower Court is 
modified accordingly. ‘The parties will bear their own costs in this Court, The 
Official Receiver will, of course, be entitled to deduct the legitimate expenses that 
he had incurred for making the collections and it is only the net collections that 
would be attachable. 


V.P.S. Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE GOVINDARAJAGHARI AND Mr. JUSTIGE Maok, 
Amirthalingam Pillai .. Petitioner.* 
ivy Council—Leave to inst judgment of High Gourt in Griminal inst jud, 
of Wika Goart- Jurisdiction 5i arr ih rini d Nn, appeal against judgment 
The High Court has no jurisdiction to grant leave to tothe Pay Gouda aaa senda: 
ika DE) appeal ag Gul ue ea E ee 


1. (1992) 36 L.W. 581. 3. (1942) 2 M.L.J. 7: LLR. (1943 
can paan 43 MLJ. 569: I.L.R. 46 Mad. SPEB) ogi wa) 


* U.S.R. No. 5999 of 1948. 4th August, 1948. 


MI) AMIRTHALINGAM PILLAI, In re. .. ‘ALT 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to grant leave to the petitioner to appeal to His 
Majesty,in Council against the judgment of the High Court, dated 1st March, 
_1948, in R.T. No. 2 of 1948 referred to the High Court for confirmation of the 
sentence of death passed on the petitioner (first accused) ‘by the Sessions Judge of 
the Court of Session, West Tanjore division, in C.C. No. 62 of 1947. 


D. A. Shanmughasundaraswami for Petitioner. 
The Public Prosecutor (V. L. Ethtraj) for the Crown. 


The Order of the Court was made by 


Govindarajachari, 7.—This is an application for leave to appeal to His Majesty 
in Council against the judgment of this Court in R.T. No. 2 of 1948 dated Ist 
March, 1948, confirming the conviction and sentence of the petitioner in Sessions 
-Case No. 64 of 1947 in the Court of Session, West Tanjore division. ‘The petitioner 
“was convicted of murder and sentenced to death. 


When the application was first filed it was stated to be under clause 15 of the 
Letters Patent. It was then pointed out by the High Court office that clause 15 
-of the Letters Patent would not apply to criminal cases, The learned advocate 

. for the petitioner then quoted two other provisions of law, section 223 of the Govern- 
ment of India Act, 1935 and rule 2 of the Judicial Committee Rules, 1925. 


The High Court office again pointed out that the application cannot be main- 
tained under those provisions either. The learned advocate then asked that the 
matter may be posted before Court for orders. 


As the question is one of jurisdiction we directed notice to issue to the Public 
Prosecutor. 


Mr. Swami the learned advocate for the petitioner has attempted to invoke 
ithe jurisdiction of this Court in several ways. He first cited two decisions of the 
Privy Council. The first was the one reported in F. W. Gillet & Co., Lid. v. Lums- 
„dent, which dealt with the revised statutes of Ontario, 1897, Chapter 48, section 1. 
The other was the decision in Davis v. Shaughnessy*, which was concerned with Article 
‘68 of the Code of Civil Procedure of Quebec. In both these statutes an appeal 
“to the King in Council was provided and in both there was a requirement that 
the Court from whose judgment the appeal was sought to be filed should be approa- 
-ched for leave. We are not here concerned with the nature of the jurisdiction 
which a court exercises when it is approached for leave. As has been pointed out 
“in several cases that jurisdiction is discretionary. l 


We are concerned rather with the question whether there is any jurisdiction 
at all in tbe High Court to grant leave to appeal against judgment in criminal 
appeals arising out of the judgments of mofussil Courts. There is no statutory 

_ provision conferring on this Court jurisdiction similar to that conferred under the 
two statutes just mentioned. 


i The learned advocate then argued that he was invoking the jurisdiction of 
-this Court under section 561-A of the Criminal Precedure Code read with section 
223 of the Government of India Act, 1935. As regards the former section it saves 
such inherent power as had existed in this Court prior to its enactment. It is, 
however, impossible to maintain that there was any inherent power in this Court 
to grant leave to appeal to His Majesty in Council. It is true that section 223 of 
-the Government of India Act, 1935, preserves the jurisdiction of this Court to the 
-extent it existed before the establishment of the Dominion but if as we have just 
indicated there is no inherent power or jurisdiction in this Court to t leave to 
appeal to His Majesty in Council, section 223 would not advance the contention 
of the petitioner any. further, l S a 





1. (1905) A.C. 601 (P.C.). 2. (1932) A.C. 106 (P.C.). 
56 
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The learned advocate'then relied on rule 2 of the Judicial Committee Rules, 
1925. That rule does not give any right of appeal nor is it concerned with conferring 
jurisdiction upon or defining the jurisdiction of either the Judicial Committee 
_or of the Courts from which appeals may be taken to the Judicial Committee.. 
It only assumes the existence of two classes of appeals (1) appeals which may be 
brought to the Judicial Committee in pursuance of leave obtained from the Court 
appealed from and (2) appeals brought in pursuance of special leave to appeal’ 
granted by His Majesty in Council. If, as we are inclined to think, ‘there is no. 
jurisdiction in this Court to grant leave to appeal in cases of the present description 
it is not possible to rely on rule 2 as creating such jurisdiction. The Judicial Com-- 
mittee Rules deal only with the procedure which is to be followed in regard to the 
several appeals which may be taken to the Judicial Committee. It may be mentioned 
that when those rules were framed in 1925, appeals could be taken to the Privy 
Council with leave of the High Court in criminal cases arising out of its original 
criminal jurisdiction, subject to the conditions laid down in clause 41 of the Letters 
Patent and rule 2 might have had those appeals in view and possibly some others. 
Finally the learned advocate said that under clause 8, Letters Patent, granted 
in 1800, the Supreme Court at Madras had the same powers as the Court of the 
King’s Bench in London but assuming that we have inherited the jurisdiction: 
of the Supreme Court if this respect, the learned advocate has been unable to show 
us that in like circumstances the Court of the oes ie Bench had any inherent power 
to grant leave to appeal to a higher tribunal. 


The result is that whichever way we may look at this question, it is not possible- 
to maintain that this Court has any jurisdiction to grant leave to appeal in the 
present case. In the course of.the discussion between the learned advocate and 
the High Court office a reference was made to clause 41 of the Letters Patent of 
this Court but the learned advocate did not rely on this provision in the course of 
his argument before us. It was held in Hemayetuddin Ahmed v. Emperor? that there 
is no jurisdiction under that clause to grant leave to appeal to His Majesty in Council 
against judgment of Presidency High Courts in criminal appeals against the judgments- 
of the Gourts of Session in the mofussil. Besides it was enacted in 1943 that clause- 

-41 of the Letters Patent “shall cease to have effect” [see section 7 (1) of Act 
XXVI of 1943]. pon - 

We say nothing as to the jurisdiction of the King in Council which is founded 

on prerogative. The petitioner may, if he is so advised, move the Judicial Com- 
“mittee for special leave. | 
The present petition, however, does not lie and must be dismissed. 


We have been asked by the learned advocate for the petitioner to grant a 
certificate under section 205 of the Government of India Act, 1935. We are not 
satisfied that the case involves'a substantial question of law as to the interpretation 
of the Constitution Act or any order in Council made thereunder. So far as we- 
can see there is no difficulty in interpreting section 223 of the Government of India 
Act which was the only section of that Act referred to in the course of the argument.. 
We must accordingly refuse to grant the certificate prayed for. 


B.V.V. i Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE YAHYA ALI. 


P. Chellaiah Pillai, Tuticorin .. Abpplicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act ers of 1922), sections 2 (1) (a) and 4 (3) (viii)—Grazing fee realised from letting out of 
income—If exempt from assessment. 


“dands—If agricultura 





os i ~, L (1930) 1.L.R. 58 Cal. 344. 
* Case Referred No. 37 of 1947. - 4th August, 1948. 
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The grazing fee realised by the lease of land for purpose of pasture for cattle used solely for- 


icultural purposes would constitute agricultural income within the meaning of section 2 (1) (a): 
of the Income-tax Act and as such would be exempt from assessment to income-tax. 


The pasturing of cattle is so closely allied to agriculture that it has to be considered as part andi 
pas of it and where land is leased for grazing of cattle required for agricultural pursuits, it must be- 
ecmed to be used for an agricultural purpose. 
Brojobasi.v. Ramsankar, (1915) 23 Cal.L.J. 638; Emperor v. Probatchandra Barua, (1924) I.L.R” 
51 Cal. 504 and Beohar Raghubir Singh v. Commissioner of Incoms-tax, U.P., C.P. and Berar, 1.L.R. (1947) 
Nag. 425, followed. i 

Yuvarajah of Pittapuram v. Commissioner of Income-tax, Madras, (1946) I.T.R. 92 ; Maharaja Sir 
Pateshwari Prasad Singh v. Commissioner of Income-tax, U.P. and C.P., (1947) I.T.R. 181 and Raja Durga: 
Narain Singh v. Commissioner of Income-tax, (1947) I.T.R. 295, distinguished. 

Case referred to the High Court by the Income-tax Appellate Tribunal, 
Madras Bench, in R.A. No. 333 of 1946-47 dated 14th May, 1947, under section 
66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended by sec- 
tion 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) fer decision.. 


T. R. Sangameswaran and S. V. Sundararajan for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


The Judgment of the Court was delivered by 


Yahya Ali, F.—The question referred by the Income-tax Tribunal to this: 
Court for decision under section 66 (1) of the Income-tax Act is : 


“ Whether in the absence of any evidence to show that the land was used for agricultural purpose- 
the grazing fee of Rs. 2,873-8-o realiséd from the letting out of the lands would constitute agricultural: 
income.” 


The reference was made at the instance of the assessee and counsel for the applicant 
at the outset pointed out that in the way in which the question has been formulated’ 
by the Bench, he has been virtually stated out of the case. The frame of the ques- 
tion is such that the only possible answer that can be given in its present form would: 
be against‘him. Having regard to the facts of the case and the various contentions. 
that have been placed before us, we consider it necessary to re-formulate the ques- 
tion in order to furnish the correct answer to the real question that arises from the 
order of the Tribunal. The counsel for the department has no objection. The 
question will therefore be re-framed as follows: 


“ Whether in the circumstances of the casec, the grazing fee of Rs. 2,873-8-0 realised from the 
letting out of the lands would constitute agricultural :ncome within the meaning of section 2 (1) (a) 
of the Act.” ' 


The assessée according to the facts set out in the statement of the case is a landlord 
and had realised the income under assessment from graziers. The land was let 
out for ing and we are informed by learned counsel for the assessee that 
the (and is situate in a village at a distance of six miles from Tuticorin. The 
Tribunal was of the view that the assessee had failed to establish that the 
income in question came within the exception of section 4 (3) (viii) which exempts. 
agricultural income altogether from assessment. ‘The reason for that conclusion 
was that the assessee did not adduce any evidence before the Bench to show 
that the land that was let out for grazing was used for agricultural purposes. 
In the circumstances mentioned above, there seems to be no room for doubt that 
the grazing of the land was by cattle used for agricultural purposes. Having 
regard to ie fact that it was a village and the land was taken on lease by a grazier 
and the assessee was a landlord and the lease was specifically for grazing purposes, 
it cannot be disputed that the purpose of the lease was agricultural. 


There was considerable discussion at the Bar with regard to the precise con” 
notation of the terms “agriculture”? and “ agricultural purpose.” But for the 
paee of this case and in the view we have taken of the correct finding as appears. 

m the statement of the case, it seems scarcely necessary to embark upon a lengthy 
discussion of the question raised as to whether the use of land for purposes of 
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‘pasture amounts to a use for agricultural purposes and whether the income derived 
from that source is a |ipconie for the purposes of the Act. A brief reference 
to a few of the cases cited will be sufficient. In Emperor v. Probatchandra Barua}, 
the question arose with regard to the income from pasturage—whether the income 
derived from permanently settled estates from that source was liable to income-tax. 
It was conceded by the department that the income from pasturage was derived 
‘from land which was used for agricultural purposes and that the assessee was 
‘entitled to exemption under section 4 (3) (viii) of the Act. The learned Judges, 
Rankin and Page, JJ., observed : 


“ In the circumstances that such income is derived from fees realised from graziers who graze 
their cattle in the forest areas and waste lands there is nothing to render inapplicable the definition 
of ‘agricultural income’ contained in clause (a).” 

"This case was sought to be distinguished on the. ground that there was no 
discussion with reference to the question and that the matter proceeded upon a 
‘concession. In King-Emperor v. Alexander Allan*, the lands were used as pasture 
lands for cattle and the question was whether that would be deemed 
to be used solely for agricultural purposes within the meaning of section: 63 (3) 
of the Madras District Municipalities Act. It was held that in such circum- 
stances the land used as pasture land for cattle should be deemed to be land 
used for agricultural purposes. In that case it was pointed out that the 
word “ agriculture ”? is not to be restricted to tillage or cultivation and that all 
land used for pasture for cattle must be held to be land used solely for agricul- 
tural purposes. “Agricultural lands” include lands set apart as “‘pasture grounds 
‘only ” and also lands used for “‘ rearing livestock.” It was pointed out by the 
learned Judges that if it could be shown that the waste lands were in reality pasture 
‘grounds or lands used for rearing livestock, they would have held that they were 
Jands used solely for agricultural purposes. The Calcutta High Court in a later 
case took the same view with regard to pasture land. In Surendra Kumar v. Chan- 
drataranath®, the question was whether the lease, inter alta, of certain areas for 
grazing cattle on the banks of a tank was a lease for agricultural purposes for the 
purposes of the Bengal Tenancy Act. In that case it was not specifically mentioned 
in the lease that the cattle were for purposes of cultivation. Graham, J., said : 


“ It appears to be settled that, where land has been let out for the purpose of grazing cattle on 
at, the lessee may be a raiyat provided the grazing is ancillary to cultivation ‘ 


La = * * 


‘But as was pointed out in the case just referred to above, it is necessary to bear in mind that the term 
“ agriculture’ is of wider import than the term ‘cultivation’. The mere fact that cultivation is 
mot expressly referred to does not therefore conclude the matter. Speaking for myself I should have 
thought that when a lease speaks of the objects in view as ‘stacking grass for cattle’ and ‘ i 
-cattle ’ it ought fairly to be deemed to be a lease for agricultural purposes, though no doubt it is 
conceivable that cattle may be kept for purposes having nothing to do with agriculture.” 


In the present case we may point out that it is not the case of the department that 
the cattle which grazed the land were used for any other purpose than agriculture. 
“We may conclude this line of cases by referring to a recent decision of the Nagpur 
High Court in Beohar Raghubir Singh v. Commissioner of Income-tax, U.P., C.P. and 
Berart. This was a case which arose under the Income-tax Act and the question 
“was, among others, whether pasturing of cattle is an agricultural process. Referring 
to a decision in Emperor v. Probatchandra Barua’, Bose and Hemeon, JJ., said : 

“ the pasturing of cattle is so closely allied to agriculture that it has become (sic) to be considered 


part and parcel of it and the meaning of the term is now so well established that there is no longer 
room for doubt.” 


With that observation with respect we are in entire agreement. 





Ii eee I.L.R. 51 Cal. 504. 3. 
a 1g01) 12 M.L.J. 393; I.L.R. 25 Mad. 4. 
H 


A.I.R. 1931 Cal. 195. 
ILL.R. (1947) Nag. 425. 


iT] i SUNDARESAN J. VENKATESIAH. . 42I 


Mr. Rama Rao Sahib referred to some decisions which appear to us to be dis- 
tinguishable on the facts. The case of Yuvarajah of Pittapuram v. Commissioner of 
Income-tax, Madras1, was not a case in which any question of pasture land was 
involved. | It related to the income derived from forests of spontaneous growth 
by the sale of wood, bark, leaves, other usufruct of trees, minor forest produce, etc. 

ext reference was made to two cases Maharajah Sir Pateshwart Prasad Singh v. Com- 
missioner of Income-tax, U.P. and C.P.4 and Raja Durga Narain Singh v. Commissioner 
-of Income-tax*. Both the cases are concerned with the nature of the income which 
arises from the sale of grass, A vital point of distinction, to our minds, exists 
between mere sale of grass and lease of land for purpose of pasture for cattle used 
‘solely for agricultural purposes. Lastly reference may be made to Brojobast v. 
Ramsankar*. To a considerable extent we get from that case a lead as to the pro- 
per distinction that has to be drawn in such cases. The headnote itself says : 

“A land may be used for the ing of cattle required for agricultural pursuits, or it may be 
used for the ang of cattle see bein eres sees esti Ga with era In the 
former contingency, but not in the latter, the holding is aa for an agricultural purpose and a right 
-of occupancy may be acquired therein.” 
‘We concur with that distinction and the view that in a case where land is leased 
for grazing of cattle required for agricultural pursuits, it must be deemed to be 
used for an agricultural purpose. ; 

We therefore answer the question that we have framed in the affirmative and 
hold that the grazing fee of Rs. 2,873-8-0 being agricultural income should be 


excluded from the assessment under section 4 (3) (viii) of the Act. The applicant 
will get his costs, Rs. 250 from the respondent. 


VS. Reference. answered. 


IN THE HIGH COURT.OF JUDIGATURE AT MADRAS. | 


PRESENT :—MR. Justice HORWILL. 
P. Sundaresan and others .. Appellants* 
U. 
P. Venkatesiah and others .. Respondents. 
Madras Buylding3 (Lease and Control) Act (XV of 1946), section 7—Scope—Decree for ejectment— 


Act coming into force later—Effect—Eviction of tenant—Liability of tenant to pay rent—Res judicata— 
Execution ing—Ordsr possed without jurisdiction—Order refusing to stay execution—-Appealability. 
Section 7 of the Madras Act XV of 1946 makes provision for the remaining in possession of a 
tenant, unless he has done something which would disentitle him to do so. e various acts which 
would disentitle him are set out in sub-section (2). Section 7 (1) shows that the Act applies to 
tenants against whom a decree for eviction has been passed as as to other tenants. e fact 
that the landlord obtained the decree for ejectment long before the Act came into force will not 


entitle him to eject the tenant, and the latter being in the position of a tenant is liable to pay rent to 
the landlord so long as he remained in possession. 


` An order passed without jurisdiction in an earlier execution proceeding or at an earlier stage 

-of the same proceeding would not operate as res judicata in a subsequent proceeding or at a later stage 
-of the same proceeding. j 

An appeal lies against an order of the lower Court refusing to stay execution. 

Veeraraghavayya v. Rattamma, (1948) 1 M.L.J. 425, followed. 

Appeal against the order of the City Civil Court, Madras, dated 27th Septem- 
ber, 1947, in E.A. No. 1402 of 1947 in E.P. No..252 of 1947 in O.S. No. 169 of 1940. 

Kasturi Seshagiri Rao and N. S. Narayanachart for Appellants. 


K. Sanjeenr Naidu for Respondents. 





ie ees I.T.R. 92. 3. eee I.T.R. 235. 
1947) I.T.R. 181. 4. (1915) 23 Cal.L.J. 698. 
* A.A.O. No. 472-0f 1947. 19th August, 1948. 
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The Court delivered the following 

JupcmMenr.—The matter arising in this civil miscellaneous appeal is whether in 
view of the provisions of section 7 of Madras Act XV of 1946 the defendants are 
able to resist the execution of the decree for eviction passed in O.S. No. 169 of 1940. 

An agreement was entered into between the plaintiffs and the defendants, 
who belong to one family, whereby the plaintiffs were to own the whole of the 
family house—which is the subject-matter of the dispute—and in return for which 
they executed a promissory note in favour of the defendants. The defendants. 
were however allowed to remain in possession of two rooms as tenants of the plain- 
tiffs, the further arrangement being that the interest due on the promissory note 
executed by the plaintiffs in favour of the defendants should be set off against the 
rent due for the two rooms. The plaintiffs alleged that not only did the tenants 
fail to pay the rent and that the tenancy was therefore at an end ; but that they 
had trespassed into a third room. It was finally held in Letters Patent Appeal 
that although the plaintiffs and the defendants had not become divided and that 
the family house still remained technically an asset of the joint family, so that the 
plaintiffs and the defendants were tenants-in-common, yet in view of the fact that the 
defendants had agreed to hold the two rooms as tenants of the plaintiff and to pay 
a rent therefor, it was not open to them under section 116 of the Evidence Act to 
deny the right of the plaintiffs as ee as they were in possession. The Court 
therefore confirmed the decree of the Courts below evicting the defendants from 
these two rooms, 

The plaintiffs attempted to execute their decree and were met with obstructive 
tactics at every stage. On 15th July, 1947, in the absence df the judgment-debtor, 
-E.P. No. 252 of 1947 was ordered to be executed. The defendants then filed various ` 
applications which dragged on the proceedings until Madras Act XV of 1946 had 
become law. E.A. No. 1402 of 1947, the order on which is now under consideration, 
was filed for a short stay of execution pending an application for review to the High 
Court. ‘During the course of that application the defendants drew the attention 
of the Court to the provisions of section 7 in Madras Act XV of 1946 and said that 
the Court had no jurisdiction to evict them. That application was in due cours 
dismissed. Hence-this appeal. : 

Section 7 of Madras Act XV of 1946 makes provision for the ‘remaining in 
possession of a tenant, unless he has done something which would disentitle hi 
to do so. The various acts which would disentitle him are set out in sub-section 
(2). Section 7 (1) shows that the Act applies to tenants against whom a decree 
for eviction has been passed as well as to other tenants, There can be no doubt 
that the fact that the plaintiffs obtained a decree long before the Act came into 
force would not entitle them to dispossess the defendants. Strictly speaking, the 
appellants were not tenants ; but were estop from contending so because of 
the provisions of section 116 of the Evidence Act. The definition of “ tenant ” in 
this Act would however make the defendants tenants within the meaning of the Act; 
because a tenant according to section 2 (4) “ means any person by whom... . 
rent is payable.” Because of the estoppel, the defendants are bound to pay rent to 
the plaintiffs as long as they remain in possession. 

Ordinarily, the earlier order in the same execution proceedings passed on 15th 
July, 1947, would operate as constructive res judicata with regard to the same matters 
raised at subsequent stages of the execution application ; but where an order is 
passed by a Court without jurisdiction, that would not necessitate the Court’s 
, again acting without jurisdiction.- In. other words, an order -passed without 
jurisdiction in an earlier proceeding or at an earlier stage in the same proceeding 
would not operate as res judicata in a subsequent proceeding or at a later stage 
of the same proceeding. ‘This principle has been well accepted, and it is unnecessary 
to quote a large number of decisions to that effect. Reference may however be 
made to Madhavarao v. Papayya!, in which this principle was laid down with 
regard to a decree passed in a suit which was alleged in a subsequent suit to 
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operate as res judicata. Similarly, in Gajadhar Prasad v. Firm Manulal Jagarnath 
Prasad’, it was held that an order which was ultra vires would not operate in 
subsequent proceedings as res judicata. 

The only other question remaining is whether an appeal lies against the order 
of the lower Court refusing to stay execution. That question was fully considered 
in Veeraraghavayya v. Rattamma*, It is argued that that decision of a single Judge 
is not correct, and various decisions of other High Courts have been quoted in 
‘support of that contention. There was a difference of opinion in the High Courts 
of abad and Calcutta on the one hand and that of Lahore and this High Court 
in Subramania Pillai v. Kumaravelu Ambalam?, on the other. The judgment in Veera-- 
raghavayya v. Rattamma? does not refer to the Full Bench decision in Chidambaram 
Chettiar v. Krishna Vathiar4, where the learned Judges had to consider the scope 
of the present section 47 as compared with that of section 244 of the old é 
Gee discussed various decisions of other High Courts and came to the conclusion 

t, 

“ the scheme of the corresponding section 47 of the present Code is not to specify any particular 
‘questions ‘at all, but to include all questions relating to ‘the’ execution, discharge or satisfaction of a 
decree as being within its scope.” 
Phillips, J., who delivered a dissenting judgment, referred to Subramania Pillai v, 
Kumaravelu Ambalam?, relied on by the learned Judge in Veeraraghavayya v. 
Rattamma’ and dissented from it. The majority however followed Subramanta 
Pillai v. Kumaravelu Ambalam®, There can therefore be no doubt as regards 
the law in this High Court. The learned advocate for the respondents has 
cited Malmal Vitil Krishnan Nair v. Kavalappara Moopil Nair®, in which it was 
held that there was no appeal against an order by the appellate Court refusing 
to stay execution under Order 41, rule 5; but the learned Judges came to 
that conclusion because the application under consideration was not one filed in 
the Court executing the decree. They held that section 47 applied only to orders 
passed by the Court executing the decree. 


In the view taken by the lower Court, it was unnecessary to consider whether 
on any of the grounds set out in section 7 (2) of the Madras Act XV of 1946 the 
landlords were entitled to evict the tenants. That question will now however 
have to be considered in view of the above findings. 


The appeal is therefore allowed and E.A. No. 1402 of 1947 remanded for dis- 
posal in the light of the provisions of section 7 of Madras Act XV of 1946. 
‘The costs will abide the result, 


B.V.V, — Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDA MENON. 
“The Province of Madras, represented by the Collector of Madras .. Pettttoner* 


0 


R. B. Poddar Firm through its managing partner, MotilalfFomra .. Respondent. 

Civil Procedure Code (V of 1908), sections 80, 115 and Order 6, rule 17—Suit against Provincial 
Government after notice under section 80—Prayer for amendment of plaint introducing new cause of action incon- 
sistent with the original one—If can be allowed—Interference in revision with order allowing amendment— 
Principles. 

A suit against the Provincial Government (after the necessary notice under section 80, Civil 
Procedure Code), as originally framed was for a declaration that the acquisition by the Government 
of certain ground and premises belonging to the plaintiff was illegal, mala fide, unreasonable, ultra 
wires and without jurisdiction and for granting a permanent injunction restraining the defen- 
dant from proceeding with the said acquisition or from taking possession of the said property. Pend- 
Ang the suit, an application was made to amend the plaint by the addition of a new paragraph to the 
pengengken een en ——————— ANA GA ga NANA GA anganan 


1. ie LL.R. 4 Pat. 440. 4. (1916) 32 M.L.J. 19: ILR. 40 Mad. 
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effect that since the institution for the use of which the original acquisition had been intended had’ 
ceased to exist as an entity on account of its dissolutidn there wasno further necessity for the- 
nee at all and therefore the defendant should not take any further steps in relation to the 
said acquisition. The amendment was allowed. Jn revision, on a contention that as the amend- 
ment introduced anew cause of action, it could not be allowed without the imperative pre- 
requisite of a notice under section 80, Civil Procedure Code. 


Held, that as the amendment allowed had introduced a fresh cause of action which was outside 
the scope of the suit as originally.framed and inconsistent with the allegation made earlier, the trial 
Judge was not justified in allowing the amendment as admittedly no previous notice had been served: 
on the Government informing them of this new cause of action. * 


Held, further, that as the lower Court had acted with material irregularity in the exercise of” 
jurisdiction, the High Court had the power to interfere in revision and set right the matter. 

Petition under section 115 of Act V of 1908 praying that the High Court will’ 
be pleased to revise the order of the Court of the Subordinate Judge of Madura, 
dated 15th January, 1946, in 1.A. No. 1041 of 1945 in O.S. No. 67 of 1945. 


The Government Pleader (K. Kuittkrishna Menon) for Petitioner. 
V. V. Srinivasa Atyangar for P. V. Subramaniam for Respondent. 
The Court delivered the following 


Jupcment.—An application to amend the plaint in O.S. No. 67 of 1945 on: 
fhe file of the Sub-Court of Madura by the addition of a paragraph 19-A, to the- 
original plaint has been allowed by the learned Subordinate Judge and the Provincial 
Government represented by the Collector of Madura seeks to revise that order on 
the ground that as the amendment introduces a new cause of action, it cannot be 
allowed without the imperative pre-requisite of a notice under section 80 of the- 
Code of Civil Procedure. 


The suit as originally framed was for a declaration that the acquisition by the- 
Government, of certain ground and premises belonging to the plaintiff and set forth 
in the schedule to the plaint was illegal, mala fide, unreasonable, ultra vires and without 
jurisdiction.and for granting a permanent injunction restraining the defendant 
(Provincial Government) from proceeding with the said acquisition or from taking 
possession of the said property. Pending the suit, an application was made to amend. 
the plaint by the addition of the new paragraph to the effect that since the Madura- 
Ramnad Central Co-operative Bank, Ltd., for the use of which the original acquisi- 
tion had been intended had ceased to exist as an entity on account of its dissolution 
there was no further necessity for the acquisition at all and therefore the defendant 
should not take any further step in relation to this. acquisition. 


» The learned Subordinate Judge found that even though the proposed amendment 
would introduce an additional cause of action, as it would, if decided in favour of” 
the plaintiff, terminate to the litigation, such a prayer should be allowed in order: 
to avoid multiplicity of suits. The learned Judgé relied upon the decision in 
Ezra v. Secretary of: State’, for the proposition that where an amendment of plaint is 
necessitated by the discovery of facts previously unknown to the plaintiff and the 
relief asked for in the plaint is not altered by the amendment, a further notice under: 
section 80 of the Civil Procedure Code was not necessary and since the lower Court 
is entitled to take notice of subsequent events, it was bound to allow the amendment 


The learned Government Pleader contends that since the proposed amendment 
introduces a new cause of action, the Court has no jurisdiction to allow the amend- 
ment because a previous notice as contemplated by section 80 of the Civil Procedure- 
Code stating the cause of action has not been given by the plaintiff. The question, 
therefore, is whether the learned Judge acted with material irregularity in the 
exercise of his jurisdiction in allowing the amendment. The suit as originally 
framed was based upon the action of the Government which according to the 
plaintiff was mala fide, illegal and ultra vires. The plaintiff now says that during 
the course of the suit, it has come to his knowledge that the purpose for which the 
acquisition was intended to be made has ceased to exist and therefore there is no- 
SS Orr ee ee I aana aan 
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necessity at all for such: acquisition. The subsequent facts certainly introduce a 
new cause of action which is inconsistent with the original one. Thus, I have no: 
hesitation‘in holding that a fresh cause of action is introduced into the:suit by 
means of this amendment. | . FS ne 


If there were a suit between two parties where the compelling necessity of a. 
notice under section 80 of the Code of Civil Procedure did not exist, probably an 
amendment like this if allowed in its discretion by a lower Court would not be- 
interfered by this Court. But in this case, section 80 is an insuperable bar: Notice 
stating the cause of action has to be given to the Government and a suit can be 
filed only 60 days thereafter. Admittedly no such notice is given. In Bhagchand 
Dagdusa v. Secretary of State+, the Privy Council has laid down that section 80 has 
to be strictly complied with and is applicable to all causes of action and all kinds 
of reliefs. In The Government of the Province of Madras v. Al. Ar. Rm. a Vellayan 
Chettiar®, this Court has held that section 80 of the Civil Procedure Code is explicit 
and mandatory. Where the section has not been complied with, a Court has no 
jurisdiction to try the action instituted against the’ Government. ‘There can be no: 
question of waiver and no question of estoppel. Even where the Central Govern- 
ment succeeded to the ownership of a railway company against whom, after proper 
notice under the Indian Railways Act, a suit had been filed and where the succession. 
was pending the suit, it was held that the suit is not maintainable against the Govern-- 
ment representing the railway company without fresh notice under section 80—. 
see Governor-General of India in Council v. Raghunandan Shenoy?. In a very recent 
decision in Al. Ar. Rm. Vellayan Chettiar v. The Government of the Province of Madras‘, 
Lord Simonds in delivering the judgment of their Lordships of the Judicial Committee- 
has re-affirmed the imperative words of a notice under section 8o. 


It is contended by Mr. V. V. Srinivasa Aiyangar on the authority of Ezra v. 
Secretary of Staie5, that the subject-matter of the amendment came into existence- 
during the pendency of the suit and therefore no fresh notice was necessary. Having- 
carefully perused that decision I do not consider that it goes to that extent. The 
learned Judges there made it clear that what was sought to be added by the amend- 
ment was only to embody certain further materials in support of the plaintiff’s: 
contention. It is not a case where the amendment sought for introduced a new- 
cause of action. A more instructive case is Manindra Chandra Nandi v. Secretary 
of State for India®, where Sir Ashutosh Mukherjee, J., observes that where a new: 
cause of action is sought to be introduced in addition to a cause of action 
specified in the plaint against the Government, notice under section 80 is a 

re-requisite. To the same effect is a decision in Melnerny v. Secretary of State for 

ndia?, As Iam of opinion that the amendment now allowed has introduced a 
fresh cause of action which was out-side the scope of the suit as originally 
framed and was inconsistent with the allegation made earlier, the learned Sub- 
Judge was not justified in allowing the amendment now, as ex concests no previous 
notice has been served on the Government, informing them of this new cause 
of action. 


Mr. V. V. Srinivasa Aiyangar next urges that even if I am-of opinion that the 
amendment was wrongly allowed, still, I have no power to interfere as the lower 
Court had jurisdiction to act as it did. The trend of modern authority in: our 
Court is to the effect that where a lower Court has acted with material irregularity 
in the exercise of jurisdiction, this Court has the power to interfere in revision and 
set right the matter. In this connection reference may be made to Chinta Chandramma 
yv. Gunna Sethan Naidu®, Ibramsa Rowther v. Mohamad Esuf Rowther®, Sundarammal v, 
Ameenlal?®, which are all instances where the lower Court wrongly allowed an 





Ï: (1927) 53 M.L.J. 81: LL.R. 51 Bom. 6. (1907) I.L.R. 34 Cal. 257 at p. 281, 
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amendment and the High Court set it aside in revision. Recently my learned 
‘brother Rajamannar, J., in Elaya Pillai v. Ramaswamt Fadaya Goundan1, has allowed 
a civil revision petition where the lower Court wrongly amended the plaint. ‘There- 
fore, the contention of Mr. V. V. Srinivasa Aiyangar that this Court has no power 
. to interfere where it is convinced that the order of the lower Court was irregular 
in the exercise of its jurisdiction is unsupported by any recent ruling of this Court. 
In this view, I set aside the order of the learned Subordinate Judge and direct 
that I. A. No. 1041 of 1945 be dismissed with costs throughout. The respondent» 
if so advised, may apply to the lower Court for the refund of any additional court-fee 
paid by him as a result of the amendment and the lower Court will direct the refund. 


V.S. Petition allowed. 


. | A n 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SATYANARAYANA RAO. 


Vadula Satyanarayanamurty , .. Appellant* 
v. 
“The Official Receiver, West Godavary and others .. Respondents. 
Transfer of Property Act (IV of 1882), section 82—‘' Contract to the contrary ’’—Meaning— Maintenance 


.decree—Charge—Sale of some items so charged—Indemnity given to purchaser for loss that may be caused by sale 
sin execution of maintenance decree—Payment by purchaser to avoid sale in execution of the maintenance decree— 
Right of purchaser to claim contribution from the other items charged—Indemaity, clause if a ““ contract to the 
contrary.” 

The words “ contract to the contrary”? occurring in section 82 of the Transfer of Property Act 
has to be interpreted as meaning a contract between the mortgagee on the one hand and the mort- 
gagor or mortgagors on the other and not a contract inter se between the mortgagors or their repre- 
«sentatives in interest. 

Damodaraswami v. Govindarajulu, (1943) 1 M.L.J. 291: 1.L.R. 1943 Mad. 531 (F.B.) followed. 


A decree for the payment of maintenance was charged on several items of property of the judg- 
‘ment-debtor. The latter sold some of the items so charged and the sale deed in favour of the vendee 
-contained also an indemnity in his favour charging some of the other items for the amount of loss that 
might possibly accrue to the vendee in case the properties sold to him were to be sold in execution of 

the maintenance decree. The properties were in fact brought to sale in execution of the maintenance 
-decree and the vendee was obliged to pay a sum of Rs. 1,500 to avert the sale. In a suit by him 
‘for contribution from the other items in the possession of the purchasers from his vendor, 


Held, that the indemnity clause contained in the sale deed did not constitute a “ contract to the 
-contrary ” within the meaning of that expression occurring in section 82 of the T.P. Act so as to nega- 
tive the right to claim contribution from the other items. But as there was a security created under 
the indemnity, the vendee can only proceed to enforce his claim for contribution after realising such 
-nmount as is possible to realise from the items charged as security and giving credit to it. 

Appeal against the decree of the Court of the Subordinate Judge, Ellore, 
in A. S. No. 131 of 1944, preferred against the decree of the District Munsiff, Tanuku 
in O. S. No. 51 of 1940. 

V. Suryanarayana for Appellant. 


Ch. Raghava Rao, P. Satyanarayana Raju, V. Viyyanna, P. Somasundaram, P. 
„Suryanarayana and G. Chandrasekhara Sastri for Respondents. 


The Court delivered the following 

Jupoment.—The plaintiff is the appellant. The suit was for recovery of a 
sum of Rs. 2,293-12-7 by selling the lands in the possession of the various defendants. 
who have been impleaded as parties to the suit. The wife of the first defendant 
“who is the 36th defendant obtained a maintenance decree in O. S. No. 41 of 1921, 
Sub-Court, Rajahmundry, against the first defendant. The decree also gave a 
charge against the properties of the first defendant which are items 1 to 42 of the 
plaint schedule. The plaintiff purchased on 13th February, 1931, under Ex. P 
an extent of five acres and 82 cents from the first defendant and the deed of sale 
executed in his favour contained also an indemnity in his favour charging items 30, 


1. (1946) 2 M.L.J. 373- 
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31, 32 and 34 for the amount of loss that might possibly accrue to the plaintiff in 
“case the properties sold to him were to be sold in execution of the maintenance decree. 
“The decree Nge in O. S. No. 41 of 1921, in fact, brought the properties purchased 
by the plaintiff to sale and the plaintiff was obliged to pay a sum of Rs. 1,500 to 
avert the sale. He now claims that he is entitled to contribution from the other 
items in the possession of the various defendants, some of whom were also purchasers 
from the first defendant and the Official Receiver of the various items. As many 
as 17 issues were framed in the suit. The learned District Munsiff recorded findings 
on issues 1, 3, 7, 8, 15, 16, 2 and 6. In the view he took of the case, he was of 
- Opinion that as the plaintiff had an indemnity, in respect of which a charge was 
also created over items 30, 31, 32 and 34, he was not entitled to contribution. The 
result was that the suit was decreed with costs against items 31, 32 and 34 in the 
possession of defendants 2, 5, 49 and 52 to 55 and was dismissed in respect of other 
items. As regards item 30 which was sald in Court auction in pursuance of the 
maintenance decree and the surplus sale proceeds of which were in Court, the 
decree of the District: Munsiff was that the surplus sale proceeds of item 30, if any, 
remaining in deposit in the Sub-Court to the credit of O. S. No. 41 of 1921 should 
be proceeded against by the plaintiff and credited towards this decree. 


In so far as the plaintiff’s suit for contribution was dismissed, he preferred 
an appeal to the Sub-Court. The learned Subordinate Judge agreed with the 
view of the learned District Munsiff, and following a Full Bench of this Court in 
Damodaraswamt v. Govindarajulu1, he dismissed the appeal. 


In this second appeal, the only question that was argued was that the Courts 
below have entirely misunderstood the decision of the Full Bench in Damodaraswant 
v. Govindarajulu! which overruled the earlier decisions to the contrary and followed 
the decision in Ramabhadrachar v. Srinivasa Iyengar*. I think that this contention. 
is well founded. The decision of the Full Bench far from supporting the con- 
tentions of the defendants, as the learned Subordinate Judge wrongly assumed, 
supports the plaintiff. The argument that was accepted by the Courts below was 
that the indemnity clause contained in Ex. P constituted a “ contract to the contrary ” 
within the meaning of section 82 of the Transfer of Property Act. The expression 

‘contract to the contrary’ occurring in section 82 was interpreted by the Full 
Bench as meaning a contract between the mortgagee on the one hand and the 
mortgagor or mortgagors on the other and not a contract inter se between the 
mortgagors or their representatives in interest. In view of this express and 
binding decision on the point, it is unnecessary to refer to the earlier cases. l,am 
therefore of opinion that the view of the Courts below that the plaintiff was not 
-entitled to contribution from the other items is unsustainable. -E 


There is, however; a security created under ‘Ex. -P under the indemnity clause 
.contained therein. The plaintiff can only proceed to énforce ‘his claim for contri- 
bution after realising such amount as is possible to realise from items 30, 31, 32 
and 34 and giving credit to it. This was also the course adopted by the plaintiff 
in Ramabhadrachar v. Srintoasa [yengar*.. I think that the owners of the other items 
would be entitled, on the principle of marshalling. contained in section 81 of 
the Transfer of Property Act, to insist that the plaintiff should proceed first against 
items 30, 31, 32 and 34 and then only enforce a claim for contribution against 
the other properties for the balance. The trial Court, however, has not decided 
issues 4, 5,and 9 to 14; and in the view that the claim for contribution is main- 
‘tainable, these issues have now. to be determined. It will be open to the parties 
to urge all the contentions that are open to them under those issues and raised by 
‘them in their written statements. Liberty is also given to both the parties to- 
adduce such evidence as they choose to place before the Court on those issues. 
The second appeal is therefore allowed, and the suit is remanded for disposal of the 
issues above specified in the light of this judgment. The parties will bear their 
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own costs in this Court and also in the lower appellate Court. The District Munsiff 
wul provide for costs of the trial before him. The decree of the District Munsiff 
against items 30, 31, 32 and 34 with costs as decreed by him will stand. 


If any item of property has been sold and the amount of sale consideration is 
available, the claim for contribution will attach to the amount that is available. 
Court-fee paid on the memorandum of second appeal and in the lower appellate 
Court will be refunded. 


No leave. 
V.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


Musaliyam Veettil Kottulungal Muhammad -. Petttionsr* 
D. 
Vallur Manakkal Akkiraman Namboodiri .. Respondent. 


Madras Tenants and Ryots Protection Act (XVII of 1946), section 4 (1) (a) and Malabar Tenancy Act 
(XIV of 1990), section 3 (v)— Tenant ’— is—Defendant in suit for redemption of a mortgage under 
a daman de ed as “ Kaivasam panayam ”—If entitled to ask for stay under‘ section 4 (1) (a) of Act 

1946. - 


The word “ tenant ” in section 3 (v) of the Malabar Tenancy Act has a much wider meaning 
than under the general law and is intended to include such persons as are specified in that section, 
but not all persons enjoying land under one of the customary tenures of Malabar law. One will, 
therefore, have to consider from a perusal of the relevant deed itself whether its primary object is- 
that the person put into possession should enjoy the land or whether it is primarily intended that 
the land should be a security for the debt. 

Where under a document described as ‘‘ Kaivasam panayam ” Rs. 500 were paid to the owner 
of the property who demised it to the petitioner who was to hold it in possession according to the 
custom of “ Muthal Kudima Nyayam ” and to pay a nominal purappad and who was directed not to 
make any improvements, on a question whether the person put into possession under such a 
document, described as a usufructuary mortgage is a “ tenant ” within the meaning of the Malabar 
Tenancy Act and entitled to apply under section 4 (1) (a) of Act XVII of 1946 for stay of a suit for 
redemption of the mortgage, 

Held, that the general terms of the document are those of a usufructuary mo From the 
fact that the m ec was to hold it in possession according to the custom of “‘Muthal Kudima Nyayam’” 
it cannot be said that it is an indication that the document is not what it purports to be, i.e., a 

mortgage. “ Purappad ” in the present case does not mean rent in the ordinary sense 
of the word. Hence, the n in possession under such a document is not a “ tenant ” under the 
Malabar Tenancy Act so is not entitled to ask under section 4 (1) (a) of the Madras Act XVII 
of 1946 for stay of the suit to redeem the mortgage. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Ponnanis 
dated 17th February, 1947, in I. A. No. 3255 of 1946 in O. S. No. 585 of 1946: 
on its file. 

K. P. Ramakrishna Atyar for Petitioner. 

S. Venkatachala Sastri for Respondent. 


The Court delivered the following 


Jupcment.—The fifth defendant, who is the petitioner here, filed an appli- 
-cation (I A. No. 3255 of 1946 in O. S. No. 585 of 1946 of the District Munsiff’s: 
Court, Ponnani) praying that the suit may. be stayed, as it fell within the mischief 
of section 4 (1) (a) of Madras Act XVII of 1946. The application was dismissed. 


The suit in question was one for redemption of a mortgage under a document 
described as Kaivasam panayam. Rs, 500 were paid to the respondent, who. 
demised the property to the petitioner, who was to hold the property in possession 
according to the custom of Muthal Kudima Nyayam. He was to deduct the interest- 
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on the panayam (mortgage) amount and Government revenue and to pay as 
aka Lia a bunch of plantains worth Rs. o-g-5 and As. 4. He was directed not 
to e any improvements on the property’ nor erect any buildings. In default 
of payment, he had to pay interest. If the panayam amount was tendered after 
one year, he was bound to surrender the property. The question is whether the 
person put into possession under this document, described as a usufructuary mort- 
gage, is a tenant.within the meaning of the Malabar Tenancy Act. 


Section 4 (1) (a) of the Madras Act XVII of 1946 says : 


LAI suits 6a: 5-1 for the eviction of tenants from their holdings or land as the case may be 
or in which a claim for such eviction is involved ..... and which are pending at the commencement 
of this Act...... shall be stayed ...... ad 


The Act applies to tenants as understood in the Malabar Tenancy Act. “ Tenant ” 
is defined in section 3 (v) of the Malabar Tenancy Act as : 
“ Any person who has paid or has agreed to pay rent or other consideration for his being allowed: 


by another to enjoy the land of the latter, and includes an intermediary, kanomdar, kuzhikanomdar, 
and verumpattamdar of any description.” 


I have no doubt that this suit does involve the eviction of the petitioner ; and 
so section 4 (1) (a) of the Act XVII of 1946 will apply and the petitioner will be 
entitled to a stay if he is a tenant within the meaning of section 3 (v) of the Malabar 
Tenancy Act. The word “ tenant” in the Malabar Tenancy Act has a much 
wider meaning than under the general law and is intended to include such persons 
as are specified in that section, but not all persons enjoying land under one of the 
customary tenures of Malabar law. He 1s admittedly not a kanomdar, kuzhi- 
kanomdar or verumpattamdar. Reference has been made to the decision in 
Pottentakath v. Krishnan! in which Happell, J., held that a usufructuary mortgagee 
would not be a tenant within the meaning of section 3 (v) of the Malabar Tenancy 
Act. One will, however, have to consider from a perusal of the deed itself whether 
its primary object is that the person put into possession should enjoy the land or 
whether it is primarily intended that the land should be a security for the debt. 
An examination of the document itself is therefore necessary for determining whether 
the petitioner is or is not a tenant. 


As I have already pointed out, the document is described as a usufructuary 
mortgage and in general its terms are those of a usufructuary mortgage; but 
the petitioner relies on the passage: “ You may, therefore, hold the property in 
possession according to the custom of Muthal Kudima Nyayam” and also upon 
the circumstance that some purappad—which ordinarily means rent—is payable. 
The second point is, I consider, covered by a Bench of this Court in Vasudevan. 
Nambudiri v. Raman Nambudiri?, where the learned Judges were construing a 
document described as a Katvasam panayam, though its terms were somewhat different 
from what they are in this case and in which the expression panayam purappad 
was used. The learned Judges came to the conclusion that “ purappad”’ did 
not in such a context mean rent in the ordinary sense of the word. Similarly, 
there seems to be no reason for concluding that “ purappad ” in the present docu- 
ment means rent in that sense. This decision has-been followed by Satyanarayana 
Rao, J., in no less than three cases (C. R. P. Nos. 26 of 194.7, 194 of 1947 and 201 of 
1947) where the learned Judge held that the document was a usufructuary mortgage 
and not a lease. 


There remains the question as to what significance should be attached to the 
clause set out above. « Kudima Nyayam ” according to Sundara Ayyar’s Malabar 
and Aliyasanthana Law (page 442) means a kind of service tenure by which a 
grant is made by a wealthy landlord to his prædial slave or lowly tenant. It is a 
personal service grant in which a nominal fee is paid to the landlord and, pre- 
sumably, the slave or menial tenant is not to be allowed to alienate that land, nor 
would he be entitled to make the landlord liable for any improvements which he 





1. (1942) 2 MLL. J. 154. 2. (1940) 2 M.L.J. 712. 
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might make on the land. In the document under consideration (Ex. D-1) it is 


expressly stated that the person to whom possession was given should not make any 
improvements, nor erect any buildings; and the purappad was quite nominal. 
So presumably the use of the expression “ Kudima Nyayam”’ merely meant that 
a nominal purappad should be paid and that the person entering into possession 
should have no power to alienate the property or to make any improvements. 
It did not apparently mean that the primary purpose of the transaction was to 
lease the land. That it was not a “ Kudima Nyayam” grant in the sense of the 
word in times gone by is shown by the fact that a sum of Rs. 500 was paid, which 
of course could not have been paid by the slaves ‘or menial cultivators to whom 
grants were made in ancient times. I do not consider therefore that the clause 
‘You may therefore hold the property according to the custom of “Kudima Nyayam Hi 
is an indication that Ex. D-1 is not what it purports to be, i.e., a usufructuary 
mortgage. a 


The petition is dismissed with costs. 
V.S. —— LU Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice YAHYA ALI. 
Messrs. P.A. Raju Chettiar and Brothers, -J ewellers, Coimbatore .. Applicanik 
The Commissioner of Income-tax, Madras ' ©.. Respondent. 


" Income-tax Act (AT of 1922), section 26-A—Deed of partnership not disclosing the real partners or their 
shares—If can be registered—Rtght of Income-tax Officer to examine genuineness 0 deed of partnership sought 
to be registered. ` TE i 


"If a registration has to be obtained' under section 26-A of the Indian Income-tax Act, it can 
only be by a genuine firm which specifies in the partner ship deed the actual shares of each 
partner and when that is not done, the Income-tax Officer is competent, if not bound, to reject 
that application. ote. tg ot 

‘When an, application for registration of a firm is made,, the Income-tax Officer is entitled to 
examine whether the partnership 15 genuine, whether each, of the partners mentioned in the 
partnership deed is a real partner, whether the shares are specified properly, whether the shares 
specified are real ones and whether the profits which are to be distributed under the deed of 
partnership will truly be the profits of those particular imdividuals. If he'finds that there is no 
genuineness with regard to any of these thi it is open to him'to reject the’ application on the 
ground that.there is no genuine partnership brought into existence by the deed. ‘Where the person 
shown asa partner has merely given her nameias a partner on behalf of her, minor sons, whose 
guardian she was, and the capital belonged to the minors who along were entitled to the profits, 
there 1s no genuine partnership which can be registered. A'strict and rigid compliance with 
section 26-A and the rules is essential and there is no scope for any equitable considerations. 


Case‘referred to the High Court by the Income-tax Appellate Tribunal under 


section’'66 (1) of the Indian Income-tax Act, 1922 (XI ‘of 1922) as amended by 
section 92 ' of the Income-tax (Amendment) Act (VII of 1939) in 66 R.A. 8r 
Madras 1944-45 on its file. “’ os O ' 4 i B 
The Advocate-General (K. Rajah, Aiyar) and K, Srinivasan for Applicant. | 
. C. S. Rama Rao Sahib. for Respondent. < , 
The Judgment of the Court was. delivered by : 


- oad y , ' a E 
Ya ahya Ah, 7.—The question referred to this ‘Court by the Income-tak Appel- 
late Tribunal under section 66 of the Income-tax Act for decision is— l 


“ Whether the firm purported to have been brought into ‘existence by the deed of partnership; 
dated 14th August, 1941, can in law be registered under section 26-A of the Indian Income-tax Act.’ 
The proved facts are these, Raju Chettiar and Ramaswami Chettiar who were 
brothers constituted a joint Hindu family and carried on business as jewellers. 
Ramaswami died in 1934 (that date is now mentioned by the'applicants advocate 
while the Tribunal said that the date was not ascertainable). The ‘widow Ranga- 


nayaki Ammal and two minor sons Viswanathan and Ranganathan survived’ 





* Case Referred No. 19 of 1946. 12th August, 1948. 
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Ramaswami. The family was being assessed in the status of a Hindu undivided 
family upto the assessment year 1940-41. On 19th August, 1940, there was a parti- 
tion of a undivided family and that partition was recognised by the Income-tax 
department under section 25-A. On the same date a deed of partnership was entered 
into between Raju Chettiar and the two minor sons of Ramaswami Chettiar con- 
stituting themselves into a partnership; the minors being represented by their mother 
Ranganayaki Ammal and the partnership was to come into effect from the 14th 
April; 1939. In 1940-41 assessment a claim was made on the strength of this deed 
of partnership, dated 19th August, 1940, that, as the cada members were carry- 
ing on the business, the firm should be registered under section 26-A as from 14th 
April, 1939. This contention was repelled on the ground that the partition took 
lace only on 1gth August, 1940 and consequently the question of registering the 
for the assessment for 1940-41 did not arise. Subsequently it appears to have 
been realised that there could be no valid partnership between an adult and two 
minors and by way of legalising the transaction a fresh deed of partnership was 
executed on 14th August, 1941. The members of that partnership according to 
the new deed were Raju Chettiar and Ranganayaki Ammal. In the course of 
the assessment for 1941-42 which is the subject-matter of the ee reference, 
an application was made under section 26-A for the registration of the firm brought 
into existence under the partnership deed, dated 14th August, 1941. The Income 
tax Officer held an enquiry into the petition and came to the conclusion that there 
was no genuine partnership between Raju Chettiar and Ranganayaki Ammal 
and the share, shown as belonging to Ranganayaki Ammal did not belong to her 
and the deed did not specify the real partners and their shares and that therefore 
there was no real firm in existence which could be registered under the Act. 
Appeals against-the refusal of registration brought before the Appellate Assistant 
Commissioner and the Tribunal failed. The Tribunal in its order under 
section 33 recorded the finding that the deed, dated 14th August, 1941, did not 
bring into existence any genuine partnership between Raju Chettiar and Ranga- 
nayaki Ammal. The facts found by the Tribunal in that order are that at the end 
of the year of account 1940-41 the capital standing to the credit of the family account 
was Rs. 1,20,000 and that amount was transferred to the account of Raju 
Chettiar and the minors, Rs. 60,000 to the credit of Raju Chettiar, and 
Rs. 30,000 to the credit of each of the minors. Those credit entries were 
on the same day reversed and the sum of Rs. 60,000 which stood to the credit of 
the two minors was transferred to the account of Ranganayaki Ammal, and in that 
way it was exhibited in the accounts of the new firm that Ranganayaki Amma 
contributed to the new partnership a capital of her own Rs. 60,000. The Tribunal 
found that the capital alleged to have been contributed by her was not her own 
capital but that of the two minors. It was further found that the deed made express 
provision that the profits were to be credited to the minors in equal shares as per 
the desire of their mother and on these facts the conclusion was reached that Ranga- 
nayaki Ammal was not a partner in her own right, but was only a nominee on 
be of her two minor sons. 


Appearing for the assessee at whose instance this reference was made by the 
Tribunal the learned Advocate-General advanced the following propositions : 


(1) It is open to the guardian of a minor whose father was a member of the 
partnership to continue an ancestral business after the father’s death if the conti- 
nuance of the same is for the benefit of the minor. 


(2) When in such circumstances the business is continued, the guardian alone 
can be a partner and not the minor, the only manner in which the business can 
be lawfully carried on by the guardian being by the guardian becominga partner 
in his or her own name and utilising the minor’s assets, if necessary, for furnishing 
the required capital for the continuance of the business. In such a case if profits 
are received, the guardian will duly transfer them to the minor. This 1s the only 
lawful method by which the guardian can discharge the, duty of conserving and 
‘protecting the interests of the minor in the business left by the minor’s father. It 
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is argued in this connection that there is nothing in section 26-A of the Income-tax 
Act to militate against the right of the guardian either to enter into a partnership 
on behalf of the minors in his or her own name, or to utilise the minors’ moneys 
towards capital for that business or to make over the profits to the minors. 


(3) There can be no apprehension of any revenue being lost to the Income-tax 
department as even if the firm is registered with Raju Chettiar and Ranganayaki 
Ammal as partners, it will be open to the department under section 40 to assess 
the share of profits received by the minors in their personal accounts. 


These propositions were elaborated with considerable citations of authority. 
In Foykisto Cae v. Miyyanund Nundy1, it was held that the guardian of a Hindu minor 
was competent to carry on an ancestral trade on behalf of the minor and following 
that decision Wallis and Munro, JJ., held in Sanka Krishnamurthy v. Bank of Burma? 
that the widow and natural guardian may in India carry on a family business 
belonging to a minor son by a manager. In such a case such guardian and not the 
minor is the person personally liable on contracts entered into in the course of the 
business. Creditors of the business have no right of direct recourse against the 
minor ; but as the guardian will be entitled to indemnity for liabilities properly 
incurred out of the assets of such business, creditors of the business can proceed 
directly against such assets for liabilities properly incurred by the guardian. 
Khorasany v. Acha and four? was the case of a Mohamedan widow who entered into 
partnership contract with her deceased husband’s partner and continued the business 
so as to bind her minor children. It was held following the leading case on the 
subject Imambandi v. Mutsaddi* that a Mohamedan widow is not competent to 
enter into a contract binding on her minor children. It is argued that the prin- 
ciple on which that authority is based is of general application. 


Strong exception was taken to the statement which is found in the order of 
the Tribunal made under section 33 (but not in the statement of the case) that 
Ranganayaki Ammal has no beneficial interest in the share that the deed purports 
to assign to her and this was indicated in that order as one of the reasons supporting 
the conclusion that she could not be a member of the partnership in her own name. 
That statement appears to have been adopted from an observation of Beaumont, 
C.J., in Central Talkies Circuit, Matunga, In reb, which is to the following effect : 

“ If the Assistant Commissioner had any evidence before him to lead to the conclusion that the 

mother in this case was not really entitled to a beneficial interest of 41 annas share, I think he 
‘was justified in refusing to register the deed.” 
With great respect we are of opinion that the correct legal position has been stated 
rather widely in that passage. There can conceivably be cases where a person 
who has no beneficial interest, such as a trustee appointed under a testament, 
will have to continue a partnership in which the deceased was a partner and being 
a legal owner, the trustee despite the fact that he has no beneficial interest will have 
to join the new partnership as a member in his own name. Such illustrations can 
be easily multiplied, viz., Fry v. Shials’ trustees®, where Lord Skerrington held 
that where a business is carried on by testamentary trustees on behalf of the minors 
who are beneficiaries under a will the business is not the property of the beneficiaries 
but of the trustees. The present case, however, as we shall show presently, stands 
on an entirely different footing, having regard in particular to the language of 
section 26-A and of the various rules bearing on the question. We shall deal further 
with the first two propositions after disposing of the last. | 


With reference to the third proposition reliance was placed on a number of 
cases : Kirpaldas v. Commissioner of Income-tax?, Shapurji Pallonji v. Commissioner of 
Income-tax, Bombay®, Commissioner of Income-tax, Madras v. Mr. Saldanha®, The Probynenbad 
Kajian ar SE RE SEN a i EAN URNA WE ia NA 


1. (1878) I.L.R. 3 Cal. 798. 5. (1941) LT.R. 44. 

2. eta 21 M.L.J. 620: 1.L.R. 35 Mad. 6. frats 6 T.C. 583. 

92. 1941) I.T.R. 505. 

3. (1928) I.L.R. 6 Rang. 198. {r945) I.T.R. 118. 

4. o 35 M.L.J. 422 : L.R. 45 I.A. 73: 9. (1932) 62 M.L.J. 600: I.L.R. 55 Mad. 
LL.R. 45 Cal. 878 (P.C.). 1 (S.B.). 
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Stud Farm, In ret, Hotz Trust v. Commissioner of Income-igx*, Trustees of the Tribune 
Press v. Commissioner of Income-tax®. In those cases registration of the firm had been 
made on a particular basis as disclosed in the deed of partnership which was submitted 
for registration. Subsequently facts came to the notice of the Income-tax autho- 
rities which affected the individual assessments of the parties; either the shares 
were found on enquiry to be different or new partners were found to exist or existing 
partners were held not to be genuine partners. In such cases when the department 
sought to make the assessment in accordance with the real facts found by them as 
to the constitution of the partnership, pleas were put forward based on estoppel 
on the ground that the partnership in accordance with the deed had been duly 
registered under section 26-A. In all these cases that contention was repelled and 
it was held that the Income-tax Officer could not in any way be estopped from 
enquiring into the question as to the identity of the persons who actually received 
the profits. In the case of Shapurjt Pallonji v. Commissioner of Income-tax, Bombay‘, 
Kania, J. (as he then was), said : 

“ That only means that in making the firm’s assessment, and showing the distributive share of 
each partner, the Income-tax Officer should show the amount according to the instrument registered. 
That, however, is not in respect of the assessment of the individual partner, and does not preclude 
the officer from inquiring whether the income shown against the individual partner’s name is the 
true income of this partner, or stands in his name as a nominee of another partner or another person.” 

To the same effect are observations in Hotz Trust case*, which was followed by this 
‘Court in the Commissioner of Income-tax, Madras v. Mr. Saldanha’. ‘That was the case of 
a mother acting on behalf of her minor children and it was held that section 40 and 
the following sections of the Income-tax Act are enabling sections under which the 
Uncome-tax Officer can take steps to assess the trustees or guardians as representing 
their separate beneficiaries or wards, as the case may be, if he so chooses. But the 
sections do not compel the Crown to resort to them. All the cases cited in support 
of the third proposition can, in our view, be distinguished on a short ground. Those 
are cases where registration had been, under a wrong or a different impression, 
granted of a partnership constituted in a particular manner, but in the course of the 
individual assessment made on the partners it was found that different persons have 
received the profits and the assessment of the income in the bands of those persons 
at the rates applicable to each of them was necessary in the interests of revenue. 
In such circumstances option is given to the Income-tax Officer either to act accord- 
ing to the distributive shares recorded in the deed of partnership which has been 
registered or to make the assessment upon persons who are found upon enquiry 
to have actually received those profits. Because there are such enabling provisions 
in existence, it does not seem to us to be a valid argument that knowing even at 
the time of the application under section 26-A that the real constitution of the 
partnership is otherwise, the Income-tax Officer should nevertheless register the 
‘firm on the basis of the incorrect particulars and later compute the income at the 
time of assessment in the hands of the actual recipients of the profits. No case 
has gone to the length of holding that in view of the existence of sections 40 to 42 
an the statute irrespective of who the real partners and what their shares are, the 
partnership should be registered, since the Income-tax Officer has the power under 
the law to tax whosoever is in actual receipt of the income. 


We may now revert to the first two propositions advanced by the learned 
Advocate-General. Under the general law a trustee may be entitled in certain 
circumstances to carry on the testator’s business on behalf of the beneficiaries 
and if he does so he will do it in his own name. A guardian like Ranganayaki 
Ammal may also be similarly situated but the question that we have to 
consider under section 26-A of the Income-tax Act is a strictly limited one. There 
an be no doubt upon the authorities that the Income-tax Officer is entitled to 
examine when an application for registration of a firm is made whether the part- 
nership is genuine, whether each of the partners mentioned therein is a real partner, 





I1. (1936) oa 114. 4. Gas 117. 
2. (1930) I.L.R. 11 » 724. 5. (1932) 62 M.L.J. Goo: I.L.R. Ma 
“3. nes LL.R. 16 Lah. 829. 891 (S.B.). J a 
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whether the shares are ‘specified ptoperly, whether the shares specified are real! 
ones and whether the profits which are to be distributed under the deed will truly 
be the profits of those particular individuals. If he finds that there is no genuineness. 
with regard to any of these things it is open to him to reject the application on 
the ground that there is no genuine partnership brought into existence by the deed.. 
In the present case it has been found as a fact that Ranganayaki Ammal is not a 
real partner but that she has given her name as a partner on behalf of her minor’ 
sons because that was considered to be the only way in which a lawful partnership- 
could be brought into existence. In view of the transfer of capital belonging to the 

minors which was effected in her name and the provision in the partnership deed, 
dated 14th August, 1941, that the amount of profits due to her shall be credited, 

half in the name of Viswanathan and the other half in the name of Ranganathan,,. 
and the circumstance that the entire management was to be in the hands of Raju 

Chettiar who should have full power to operate on the bank accounts, it was con- 
sidered that Ranganayaki Ammal was not a real partner and the half share shown 
in the partnership deed as belonging to her was really not her share but the real 
shares were one-fourth belonging to each of the minors. On these grounds it was. 
held by both the Appellate Assistant Commissioner and the Tribunal that there 
was no genuine firm in existence. In coming to this conclusion they were also 
guided by the previous history of the matter, namely, the first deed of partnership 

of 19th August, 1940, purporting to be between Raju Chettiar and the two minors. 


It may in this connection be profitable to make a brief reference to the section 
itself and the relevant rules. Section 26-A provides for an application being made 
to the Income-tax Officer on behalf of any firm constituted under an instrument of 
partnership specifying the individual shares of the partners. The remaining details 
as to who should make the application and what particulars they should contain 
are relegated to rules. Under rule 2 any firm constituted under an instrument of 
partnership specifying the individual shares of the partners may register with the 
Income-tax Officer, the particulars contained in the deed on an application made 
in that behalf. It is required that such an application should be signed by all the 
partners not being minors, personally and the rules also mention the time when. 
the application should be made in each case. Rule 3 prescribes the form of the 
application. In the form it has to be certified in paragraph 3 that the profits 
or loss, if any, of the relevant period were divided or credited as shown in section B- 
of the schedule. Section B requires that particulars should be given of the appor-. 
tionment of the income, profits or gains of the business in the previous year between 
the partners who in that previous year were entitled to share in such income, pro- 
fits or gains. Rule 4 says that if on receipt of the application, the Income-tax 
Officer is satisfied that there is a firm in existence constituted as shown in the 
instrument of partnership and that the application has been properly made, he shall 
enter at the foot of the instrument a certificate stating that the instrument has been 
registered with him and it will have effect for the assessment year in question. If 
the Income-tax Officer is not so satisfied he shall pass an order in writing refusing 
to recognise the instrument. All these provisions are made with a view eventually 
to satisfy section 23 (5) of the Act which lays down the procedure with regard to- 
the assessment of a firm whether registered or unregistered. In the case of a regis- 
tered firm the sum payable by the firm itself shall not be determined but the total 
income of each partner of the firm including therein his share of its income, profits 
and gains of the previous year shall be assessed and the sum payable by him on the 
basis of such assessment shall be determined. Itis manifest therefore that section 26-A. 
as well as the rules and the particulars required in the form have all been designed 
to enable the assessment to be done on registered firms in the manner provided under 
sub-section (5) (a) of section 23. It is for this purpose of the utmost importance 
that the real partner should be disclosed and the precise shares of each of the part- 
ners should be mentioned and these particulars should represent the real state of 
affairs. The purpose of the entire scheme of the assessment of registered firms 
will be defeated if it is found that either the firm is not genuine or that the shares. 
mentioned therein are not true. A strict and rigid compliance with the require— 
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ments of section 26-A and the rules is, in our opinion, essential and there 1s no scope 
for any of the equitable considerations put forward by the learned Advocate-General. 
It ‘may be that in the peculiar circumstances of the case the only manner in which. 
the interests of the minor could be served was by the guardian acting in the 
partnership deed as the partner while as a matter of fact she was not the partner 
and a share of eight annas being shown as belonging to her, while as a matter 
of fgct the real shares were of four annas to each of the minors. The profits which 
were represented to be the property of Ranganayaki Ammal were in fact and in. 
truth the profits belonging to the minors. In view of the consideration that all the 
facts have been fully set out in the partnership deed and there is no attempt at. 
concealment any suggestion of fraud or mala fides may be eliminated. But it 
has been held by high authority that even a simulate arrangement is one which 
cannot be recognised. In Ayrshire Pullman Motor Services and D. M. Ritchie v. Gom- 
missioner of Inland Revenue’, Lord President (Clyde) said, 

“ The agreement could not have stood for a minute if it had been possible to say of it on the 

facts that it was either a fraud or a mere simulate arrangement.” 
This view was again emphasized by Lord Sands in the same case. It must be 
remembered that registration of firms under the Income-tax Act is not a general 
or common law right, but it is a privilege given to the firm in order to enable them. 
to get the benefit of the lower rates of assessment applicable to the individual partners 
wherever such rates are lower than the rate applicable to the computed income 
of the firm as a whole. Ifa firm desires to have this privilege it must conform strictly 
and rigidly to the requirements provided by the law. We may refer in this connec- 
tion to an observation made by a Full Bench of this Court in Kannappa Naicker 
& Co. v. Commissioner of Income-tax*®. In that case an application for registration 
was refused on the ground that the individual shares of the partners were not specified 
in the instrument of partnership. The real information was however otherwise 
within the knowledge of the Income-tax Officer. The learned Judges said, 

“ Notwithstanding this knowledge, the Income-tax Officer—and his action has been „upheld 
by the Commussioner—presumably with the view that he was rigidly bound by the words of the 
section and that as in the instrument of partnership these individual shares were not given, registration 
must be refused. The object ın requiring this information is in order that the Income-tax authorities 
may determine what the profits received by each of the partners from the partnership profits is and 
in order to prevent the profits from being distributed to the partners otherwise than in accordance- 
with the shares of the partners as shown in the instrument of ‘coplanar istered under the Act 

e 


and to prevent any partner returning his income below its real amount. z that this is a hard 
case ın view of the fact that Income-tax authorities were really aware of the shares of the partners ; 


but the words of the sub-section do not seem to us to Bae of any elasticity of construction. Sec- 
tion 28 (2) also points to the same conclusion. e individual shares of the partners must be 
specified in the instrument of pai They were not. That being so, the Income-tax Officer 
could refuse registration on that ground.” 

The appeal made to us by the Advocate-General on behalf of the assessee that 
this was the only legal manner in which the guardian could have acted is of no- 
avail. It may be one of those hard cases mentioned by the Full Bench in the case 
cited above, but a correct legal expedient will have to be devised to surmount 
the difficulty. One devise was attempted in the partnership deed on the rgth August, 
1940, but that was, on the face of it, an admittedly illegal instrument. Whatever 
the proper solution of the matter may be, if a registration has to be obtained under 
section 26-A, it can only be by a genuine firm which specifies the actual shares 
of each partner and when that is not done, the Income-tax Officer is competent, 
if not bound, to reject that application. 

The answer to the question referred by the Tribunal is that the firm pur- 
ported to have been brought into existence by the deed of partnership dated 14th 
August, 1941, cannot be registered under section 26-A of the Income-tax Act. 
The applicant will pay the respondent’s costs, Rs. 250. ` 


K.S: h — Reference answered 





1. (1929) 14 T.G. 814: (1937) LT.R. 49 at 61 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—Mnk. P. V. RaJAMANNAR, Chief Justice, AND Mr. Justice YAHYA ALI. 


‘C, V. Govindarajulu Iyer, Shevapet | .. Applicant* 
D. 
‘The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 22 (1), (2), 28 (1) (a) and 34—Failure to furnish return after general 
-notice under section 22 (1)—Levy I pees under section 28 (1) (a) in course of proceedings under section 34 
read with section 22 (2)—Legalityp— nies for assessment commenced by notice under section 22 (1)— When 

te. 


termina 


On an'assessec’s failure without reasonable cause to furnish a return of bis total income as 
required by a general notice under section 22 (1) of the Income-tax Act, the Income-tax Officer is 
degally right in levying a penalty under section 28 (1) (a) in the course of proceedings taken by him 
under section 34 read with section 22 (2) to assess such incomes which had not previously been 
assessed at all. So long as the proceedings under section 34 relate to the assessment for the same 
Period as the original assessment, the Income-tax Officer will be competent to levy a penalty on 
any ground open to him under section 28 (1), even though it relates to the prior proceedings. There 
is nothing in the language of section 28 which prevents an Income-tax Officer, if he is satisfied in 
the course of a proceeding under section 34, that a default has occurred under section 22 (1), from 
devying a penalty. : ; 

There can be no lapse of what was a valid general notice under section 22 (1) which initiated 
the assessment proceedings. Once assessment proceedings have thus commenced, they can only 
come to an end by either an order of assessment or an order declaring that no assessment can be made. 
In a case where the proceedings have not thus come to an end, when eventually proceedings are taken 
under section 34, such proceedings must be deemed to relate to the proceedings which commenced 
‘with the public notice under sub-section (1) of section 22. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
‘section 66 (1) of the Indian Income-tax Act (XI of 1922), as amended by section 
92 “of the Income-tax (Amendment) Act (VII of 1939), in Application 66 R.A. 
No. 200 (Madras), 1946/47 on its file for decision: 


K. Srinivasan for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice.— The question for decision in this-case has been framed by. 
the Tribunal in the folowing manner :: 


“ Whether on the assessee’s failure without reasonable cause to furnish a return of his total 
income as required by a notice under section 22 (1), the Income-tax Officer was legally right in 
levying a penalty under section 28 (1) (a) im the course of the proceedings taken by a him under 
section 34 read with section 22 (2) to assess such income, which had not previously been assessed 
at all.” 


“The facts are not in dispute. The applicant in spite of general notice under section 
22 (1) of the Act did not within the prescribed time submit his returns for two 
‘successive years ending 12th April, 1942, and 12th April, 1943. The department, 
however, did not proceed to issue notices under section 22 (2) of the Act within 
the respective years of assessment. Subsequently: on: the 25th January, 1945, 
the Income-tax Officer issued notices under section 34 of the Act calling upon the 
assessee to deliver to him within 35 days of the receipt of the notices the returns 
in forms attached to the notices of the respective years. In pursuance of these 
notices, the assessee submitted his returns for the two years within the specified 
time on the basis of which assessments were made in respect of the two years. Pend- 
ing these proceedings notices under section, 28 of the Act were also issued by the 
Officer for levying penalty for failure of the applicant to file his returns pursuant 
‘to the general notices under section 22 (1) of the Act and eventually imposed a 
penalty of Rs. 1,226-7-0 for the year ending 12th the April, 1942, and Rs. 7,981-3-0 
for the year ending 12th April, 1943. The penalty levied was confirmed by the 
Appellate Assistant Commissioner and the Tribunal, An Puen was made 

or a reference to this Court, but it was confined to the penalty in respect of the 





* Case Referred No. 15 of 1947. 11th August, 1948. 
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assessment year ending 12th April, 1943, with which alone we are concerned in 
this reference. 


Before us it was contended by the learned counsel for the applicant that, 
it was not competent for the Income-tax Officer to levy a penalty in the course of a 
proceeding under section 34 of the Act for a default not committed in the course of 
that proceeding. He developed his contentions thus: the proceeding under 
section 34 relates to escaped assessment, 1.¢., assessment which escaped totally or 
partially and is separate and distinct from a prior proceeding which generally 
culminates in an assessment order or in a declaration that no assessment can be 
levied on the persons concerned. If there has been an assessment under section 23 
of the Act and thereafter there is a proceeding under section 34 because of the 
escape of any item of income from assessment, then penalty can be levied only 
in respect of defaults and other acts committed in the course of that proceeding 
only and not in the course of the proceeding which ended with the assessment. 
He relied upon the ruling of the Allahabad High Court in Mayaram Durga Prasad 
v. Commissioner of Income-tax, United Provinces1, in support of this contention. In 
that case (which was decided under the old Act of 1922) the assessee submitted 
a return for the year in question showing an amount of Rs. 2,650 as his income. 
This return was accepted and a tax levied on that basis. Subsequently it was 
discovered ‘that the assessee had made a much larger income and proceedings 
under section 34 of the Act were commenced and the assessee was called upon 
to make a fresh return. ‘This time he made a return showing an income of Rs. 38,327 
and the Income-tax Officer accepted the figure. In addition to an assessment 
made on the income as thus disclosed, the Officer also imposed a penalty on the 
assessee for concealing particulars of his income and for furnishing inaccurate 
particulars of his income. The question of law referred to the High Court on 
these facts was as follows: 


“ When an assessee in answer to an original notice under section 22 (2) has returned his income 
below its real amount and has been assessed accordingly and later in reply to a notice under sec- 
tion 22 (2)/34 returns his income at the correct e, is the imposition of a penalty ın respect of the 
concealment of income in the former return authorised by sub-section (1) of section 28.” 


The learned Judges answered the question in the negative. They point out that 
there are three ingredients which go to make up a condition precedent to the in- 
fliction of a penalty, namely, (1) that the Income-tax Officer should be satisfied 
that the assessee has deliberately furnished inaccurate ocd and returned 
an income below the real amount, (2) that there was a determination by the In- 
come-tax Officer that the assessee has furnished inaccurate particulars of the income, 
and (3) a refusal on the part of the Income-tax Officer to accept the return as 
‘correct. They then poimt out that in that case the return of the income in pur- 
suance of section 34 has been accepted as correct and has formed the basis of the 
assessment. The main ground on which they held that the levy of penalty was 
wrong appears to us to be this: that the proceedings which terminated in the 
original assessment were no longer before the Income-tax Officer and the proceedings 
under section 34 of the Act were fresh proceedings in respect of escaped income 
and as these two proceedings are distinct from one another no penalty can be im- 
posed in the later proceedings for anything committed in the course of the former 
proceeding. Reliance was placed on the use of the present perfect tense, namely, 
“has concealed and has furnished.” One apparent difference between the facts 
in that case and the facts in the present case is that in this case there was originally 
an assessment which was final but for the provisions of section 34 ofthe Act. In 
the case before us, admittedly there has been no such assessment ; nor has there 
been any order that the applicant was not liable to be assessed to income-tax. In 
these circumstances it becomes difficult to accept the contention of the learned 
counsel for the assessee that there is a separate proceeding for the assessment of 
the income for the concerned period distinct and separate from the proceeding 


1. 5 LT.C. 471. 
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which must be deemed to be. initiated with the publication of the general notice 
under section 22 (1) of the Act. 


But apart from tbis difference in the facts between the present case and the 
facts in the Allahabad case, we are inclined to the view that so long as the proceed- 
ings under section 34 relate.to the assessment for the same period as the original 
assessment, the Income-tax Officer will be competent to levy a penalty on any 
ground open to him under section 28 (1), even though it relates to the prior pro- 
ceeding. There may be one possible qualification of his power, and that is when 
the default or the act which is the basis of the imposition of the penalty was within 
the knowledge of the officer who passed the final order in the prior proceeding 
and if that officer had failed to exercise his power under section 28 during the course 
of the proceeding. before him. Possibly in that case he would have no ‘power. 
But it appears to us that there is nothing in the language of section 28 which pre- 
vents an Income-tax Officer if he is satisfied in the course of a proceeding under 
section 34 relating to a particular period of assessment that a default has occurred 
under section 22 (1) from levying a penalty. “With due respect to the learned 
Judges of the Allahabad High Court, we do not agree that for the purpose of sec- 
tion 28, the two proceedings are separate and distinct. It is true that it has been ` 
pointed out that once an assessment is made or an order is passed by the Income- 
tax Officer that no assessment can be levied, the proceedings are closed and these 
proceedings cannot be re-opened and the result of these proceedings cannot be 
altered in any manner except in the manner provided by sections 34 and 35 of the 
Act—Vide Buin & Co., In ret, Commissioner of Income-tax, Bombay and Aden v. Khemchand 
Ramdas*, It is also clear that under section 34 of the Act there is no de novo assess- 
ment in the sense that it is open to the assessee also to show that he has been wrongly 
assessed in respect of matters which are not covered by the notice under section 34. 
Essentially the proceedings under section 34 whether partially or totally, relate 
to the same proceeding which must be deemed to have commenced with the pub- 
lication of the general notice under section 22 (1). In some respects and in some 
cases it may lead to supplemental assessment. In other cases itmay result in assess- 
ment for the first time, as in this case where there has not been any assessment 
before. We do not find any justification for the artificial separation of a proceed- 
ing under section 34 from a proceeding relating to the original assessment or to 
proceedings which started before a notice under section 34, so long as they all relate 
to the same assessee and the same period. In any event, such an. artificial distinc- 
tion cannot be imported into a construction of section 28 of the Act. The language 
is very wide, because it says that “if the Income-tax Officer. ....... in the 
course of any proceedings under the Act is satisfied.” Of course, the expression 
“any proceeding” must mean proceeding relating toja particular period of 
assessment in respect of a particular assessee. 


It was further contended by learned counsel for the assessee that in this case 
because there was no notice under section 22 (2) and no action was taken by the 
Income-tax Officer during the year of assessment, the general notice under section 
22 (1) and the default committed by him in not submitting a return as required 
by that notice lapsed, as it were, at the end of the year. We are unable to accept 
this contention which does not appear to have any legal basis to support it. There 
is no lapse in the sense that after a year there could not be a valid: assessment 
at all by the Income-tax Officer. It has been held by a Bench ‘of the Bombay 
High Court that if the assessee himself submits a return, though after the end of 
the year of assessment, the Income-tax Officer can proceed to make a valid order 
of assessment without an individua] notice served upon him under section 22 and 
taking action under section 34—see Harakchand Makanjt & Go. v: The Commissioner 
of Income-tax, Bombay City?. This shows that there could be no lapse of what was a 
valid general notice under section 22 (1) which initiated the assessment proceedings. 


1. (1933) I.L.R.-61 Cal. 132. - 3. (1948) I.T.R. 119. 
2. (1938) I.T.R. 414 at 424 and 426. 
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‘Once assessment proceedings have thus commenced, they can only come to an end 
by either an order of assessment or an.order declaring that no assessment can be 
“made. In this case admittedly there is no such order and when eventually proceed- 
ings are taken under section 34, such proceedings must be deemed to relate to the 
proceedings which commenced with the public notice under sub-section (1) of 
section 22. 


Finally the learned counsel for the applicant asked us to treat the notice under ` 
section 34 calling upon the assessee to submit his return within 35 days of its receipt 
as an extension of time granted to him in his discretion for the delivery of the return 
within the meaning of the proviso under section 32 (1). This point was not raised 
‘before the Tribunal and the applicant cannot be permitted to raise it before us; 
mor do we think that there is any substance in this point. 


The answer to the question must be in the affirmative. The applicant will 
pay the costs of this reference, Rs. 250. 


Kasey. x — Reference answered. 


IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT, :—MR. P. V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE YAHYA ALI. 
JA Eis : 
The Commissioner of Income-tax, Madras Applicant* 
| kung U. 44 fay 
Messrs. D, Arokiaswami Chetti & Co. eoa .. ‘Respondent. . . 

Income-tax Act (XI of 1922), section 26-A—-Existence of operatie instrument of partnership—lf essential 
_for renewal of registration—Partnership Act (IX of 1932), section 17—LHffect. 

Income-tax Act (XI of 1922), S. 66—Reference by department on question decided against it—Assessee 
not applying for reference on other question decided against him—If can ask Court to deal with it as being 
covered by the words “ on the facts and circumstances o the case” ` 

For the renewal of registration of a firm under section 26-A of the Income-tax Act, the existence 
of an instrument of partnership operative at the time of the application or relating to the accounting 
period is essential. ‘Section 26-A does not refer in terms to renewal of registration. Every renewal of 
registration is in effect a registration under that section. A firm constituted for three years must be 
deemed to have come to an end on the expiry of three years specified in the deed:and after that the 
firm .cannotj be registered under section, 26-A though the partners and their shares remained un- 
altered. ere is nothing in section 17 of the Partnership Act to justify a conclusion that there is 
mo necessity: for an operative deed of partnership to entitle a firm to obtain renewal of registration, 

Where the department has made a reference on a question decided against it but the assessee 
‘has not chosen to apply for a reference as regards another question decided against him, it cannot 
be said that such question will be covered by the routine clause “on the facts and circumstances 
of the case ” in the reference by the department. The Court is not compelled to deal with the question 
of law with reference to which, there has been no application to refer to the Court. ` 

á : ait NG 4 yt t i 1 1 ` 
Case referred to the High Court by, the Income-tax Appellate Tribunal under 
ssection 66 (1) of the Indian Income-tax Act, (XI of. 1922), as amended by 
. section 92, of the Income-tax Act (VII of 1939), in 66 R.A. No. 58 (Madras) of 
1945-46 on its file. ag T3 — | 

C. S. Rama Rao Sahib for Applicant. ce a 2m A 

T. M. Krishnaswami Aiyar for M. Subbaraya Aiyar for Respondent. 

‘The Judgment of the Court was delivered by 

The Chief Justice—The question referred for our decision in‘ this case is as 
follows : | Py S 

“ Whether on the facts and in the circumstances of this case, the application of the assessee for 
Tenewal of registration satisfied the requirements.of section 26-A and the rules made thereunder 
and whether the firm is entitled in law to renewal of registration for purposes of the assessment for 
1944-45 (accounting year’ended 5th July, 1943).” 

“The three individuals who are the partners of the respondent firm executed a deed 
of partnership ‘on the goth August, 1939, in and by which it was declared that 


* Case Referred No. 67 of 1946. > 7 ; . gth August, 1948.- 
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they shall carry on business in partnership for a period of three years from 28th. 
May, 1939. It was inter alia provided in that deed that, 

“On the expiration of three years, if there is no unity between the partners, after paying off 

all the liabilities of the firm, and after taking back the capital contributed by the partners, the balance 
of profit or loss shall be divided equally ; if any dues to the firm remain uncollected, and if pro- 
ceedings have to be instituted, No. 1, Arokiaswami Chetty shall attend to them.” 
The firm was registered with the Income-tax Officer and a certificate of registration 
was granted for the year 1940-41. For the year 1941-42 the certificate was again. 
renewed by the Income-tax Officer and likewise for the following two years 1942-43 
and 1943-44. We are concerned in this reference with an application for renewal of 
registration for the assessment year 1944-45. The Income-tax Officer refused to grant 
a renewal on the ground that the partnership deed in force during the accounting 
period was not in existence as the firm had been dissolved. He also held that there 
should be a firm constituted under an instrument of partnership and there being 
no partnership during the relevant year, the application was incompetent. The 
Appellate Assistant Commissioner on a construction of the deed held that after 
the expiry of the period of three years if there were no differences between the part- 
ners by virtue of the terms of the deed, a partnership at will would come into ex- 
istence which would of course continue until dissolved according to law. He 
therefore granted the application for registration. Before the Tribunal both the 
points were argued, namely, (1) on a construction of the deed of partnership, after 
the expiry of the three years fixed therein a partnership at will must be deemed 
to have come-into existence and (2) that for the purpose of renewal it was not 
necessary that there should be an instrument of partnership operative at the time 
of the application or relating to the accounting period and it was sufficient if the 
partners and the shares remained unaltered. The Tribunal disagreed with the 
Appellate Assistant Commissioner on the first point. They held that once the 
period of three years was over, the deed ceased to be operative, i.e., after the expiry 
of 29th May, 1942. But they held that under the provisions of section 26-A 
of the Act and the relevant rules framed under the Act, it was not necessary that 
there should be an instrument operative at the time of the application for the grant 
of a renewal of registration already granted when a deed of partnership was in 
force. In coming to this conclusion they relied upon section 17 of the Partnership. 
Act. The Commissioner of Income-tax thereupon made an application for a 
reference of the question of law in the terms already set out above and the Tribunak 
granted the application and have drawn up a statement of the case and referred the 
question to us. 


We do not agree with the view of the Tribunal that for a renewal of registration. 
there is no necessity for the existence of an instrument of partnership operative at 
the time of the application or relating to the accounting period. Section 26-A 
does not refer in terms to renewal of registration. It follows that every renewal 
of registration is in effect a registration under that section. Sub-section (1) of 
that section clearly lays down that the application must be made on behalf of a 
firm constituted under an instrument of partnership. Nor is there anything in. 
the rules made under section 59 of the Act which leads to a different conclusion. 
The substantive rule dealing with renewal is rule 6. It runs thus — 

“ Any firm to whom a certificate of registration has been granted under rule 4 May apply to 
the Income-tax Officer to have the certificate of registration renewed for a subsequent year. Such 
application shall be signed personally by all the ee (abi being minors) of the firm or by all 

ns (not being minors) who were partners in the firm immediately before dissolution and by the- 
egal representative of any such person who is deceased and accompanied by a certificate in the 
form set out below, 2. s s o s s s ee ew, 
1t was contended that in this case the application was signed personally by all the 
partners of the firm and it complied with all the requisite conditions because it 
was stated that the partners and the shares remained unaltered. But, in our opinion, 
there is one fundamental defect in the application which precludes the respondent 
from taking advantage of rule 6. According to the finding of the Tribunal the 
firm constituted under the deed of partnership came to an end on the 29th May 
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1942. On this finding it must follow that on the date of the application in this. 
case, there was not in existence the firm to whom a certificate of registration was 
originally granted under rule 4. That firm must be deemed to have come to an 
end on the expiry of three years: specified in the deed. 


The Tribunal relied upon section 17 of the Partnership Act, clause (b) of 
section 17, is the material provision and it is as follows :— 

“ Subject to contract between the partners. . . . . . where a firm constituted for a 
fixed term continues to carry on business after the expiry of that term, the mutual rights and duties. 
of the partners remain the same as they were before the expiry, so far as they may be consistent 
with the incidents of partnership at will.” 

This provision must be read along with another provision in section 42 the material 
portion which is as follows :— 


“Subject to contract between the partners a firm is dissolved— 
(a) if constituted for a fixed term, by the expiry of that term.” 


In this case it has been found by the Tribunal that the deed of partnership does. 
mot contain a contract to the contrary. The result is that on the expiry of the 
prescribed term, the firm as such became dissolved. If, thereafter, the partners 
of the dissolved firm continued to carry on business, no doubt their mutual rights. 
and duties would be governed by section 17 of the Act, but the partnership in law 
would be a different partnership, a partnership at will which must be deemed 
to come into existence immediately on the expiry of the prescribed period. We 
do not think that there is anything in the provisions of section 17 to justify the con-- 
clusion that there is no necessity for an operative deed of partnership to entitle a. 
firm to obtain renewal of registration. No other rule has been relied upon to support. 
the conclusion of the Tribunal. 


For the assessee it was sought to be contended that the Tribunal erred in it 
finding that the deed ceased to be operative after the expiry of 2gth May, 1942. 
It was said that according to the terms of the deed it must be construed as a deed 
providing for a partnership for three years in the first instance and thereafter at will.. 
Objection was taken on behalf of the department that it is not competent to this. 
Court to go into that question as it was an independent question of law which had. 
not been referred to this Court. The learned counsel for the assessee conceded. 
that if it be held that the question as to whether the deed was operative after the 
the expiry of 29th May, 1942, is deemed to be an independent question of law arising- 
out of the order of the Tribunal and if that has not been referred to this Court, 
he would not be entitled to urge it. But he argued firstly that it was a subsidiary 
question of law and secondly that the terms of the reference for decision were so.» 
wide that it would include this question of law. We find it impossible to agree 
with him that this question of law is a subsidiary question of law. In fact learned 
counsel himself conceded that if the Tribunal had held in his favour on that question,,. 
he would have succeeded and it would have been unnecessary.to go into any other 
question. It is equally true that the finding in his favour on the other question, 
namely, the necessity for an operative deed of ership would also be sufficient. 
to dispose of the matter. Nevertheless, the Tribunal did give its decision on both 
the questions. In so far as the answer to one of the questions was against the depart-- 
ment, the department has made an application for reference, but the assessee has not 
chosen to apply for a reference as regards the question decided against him. The terms 
of the reference may no doubt appear to be wide. The routine clause “ on the 
facts and in the circumstances of this case” may be stretched to take in anything. 
But we consider that in construing this clause with reference to a particular case, 
due regard must be had to any findings of fact by the Tribunal and to findings of` 
law which have not been sought to be questioned by either the assessee or the Com- 
missioner by an application for reference. One of the facts in this case is that the 
Tribunal held that the deed of partnership was not operative after the 2gth 
May, 1942, and there was no application for a reference on the question as to the- 
correctness of that finding. We do not therefore think that there is anything in. 


« 
¢ 


442 THE MADRAS LAW JOURNAL REPORTS. [1948 


the frame of the question which compels this Court to deal with the question of 
law with reference to which there has been no application to refer to this Court. 
We therefore hold that the assessee is not entitled to be heard on the question whe- 
ther the finding of the Tribunal that the deed of partnership ceased to be in force 
.after the expiry of the period of three years is right or wrong. 


The answer to the question will be in the negative. Because the assessee 
has failed, he will pay the costs of this reference, Rs. 250. 


K. 8. ———. Reference answered: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. P. V. RAJAMANNAR, Chief Justice, AND Mr. JUSTICE YAHYA ALI. 
R. A. Coodzer & Company, Madras _ +. Applicant™ 


D. 
"The Commissioner of Excess Profits Tax, Madras .. Respondent. 
Income-tax Act (XI of 1922 as amended in 1939), section 10 (4) (b)—Scope—Commission paid by 
assessee firm to partners—tIf deductible as expense incurred for earning profits. | 
The assessee was a firm composed of L, Band G. Land B were also the respective proprietors 
-of commission agency businesses known as L @& Co., and B @ Co., respectively. Certain sums were 
` paid by way of commission by the assessee firm to LÊ Co., and BG Co., who were canvassing for 


‘and selling other goods also. The assessee firm claimed deduction of the said sums paid as com- 
mission as expenses incurred for earning profits. 


Held : Looking at section 10 (4)(6) of the Income-tax Act introduced by the amending Act of 1939, 
it is clear that there is no distinction made between payments by way of interest, commission, salary 
-or remuneration made to a partner and payments made to him ın a different character. ,Accordingly 
such payments cannot be deducted in computing the taxable profits of the assessee firm. 


Decisions under the English Statute and under the Indian law as it stood before the intro- 
‘duction of section 10 (4) (b) distinguished. j l 

Case Referred to the High Court by the Income-tax Appellate Tribunal, 
“Madras Bench, under section 66 (1). of the Indian Income-tax Act (XI of 
10922), as amended by section 92 of the Income-tax (Amendment Act oa (VII 
.of 1939) in 66 R.A. NG. 219 (Madras) of 1946-47 on its file. i 


f 


M. Subbaraya Aiyar for Applicant. . ' 
C. S. Rama Rao Sahib for Respondent. , 
The Judgment of the Court was delivered by - pe Ak 


The Chief Fustice—The question for decision is “ whether under the circumstan- 
-ces of the case the commissions paid to Luckman & Company, and Bhatta & Com- 
pany are “ interest, salary, commission or remuneration” paid by a firm to a partner 
-within the meaning of section 10 (4) (b) of the Income-tax Act.” 


The assessee is a. firm composed of three partners, Lakshmana Iyer, Bhatt 
-and Ganapati Iyer. The firm was constituted by a deed of partnership ‘dated 
roth March, 1942. It was the. Manufacturers’ Representative ‘of'Kiwi Polish, etc. 
-Of the three partners, Lakshmana Iyer and Bhatt are also the respective proprietors 
-of commission agency businesses known ‘as Luckman ‘& Company and Bhatt & 
‘Company respectively. Even before the constitution of the partnership in question, 
they were doing commission agency business as‘ well as canvassing business in the 
said names and their business included also canvassing and selling other goods. 


The question for decision relates to two sums of Rs. 2,642 and 3,037 paid by 
way of commission to Luckman & Co., and Bhatt &' Co., respectively. The 
-applicant firm claimed deduction of these two sums as expenses incurred for earning 
the profit. But their claim was rejected by the Excess Profits Tax Officer and the 
ap te Authorities on the ground that these payments were not permissible 


uctions because of the provision in section 10 (4) (b) of the Act, the material 
‘part of which runs thus : > 


1 


1 


"Pky 
SS, 
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“Nothing in ...a . . clause (xii) of sub-section (2) shall be deemed to authorise... . 


(b) any allowance in respect of any ey br by way of interest, salary, commission or remune- 
ration made by a firm to any partner of the EA 

‘Clause (xti) relates to any expenditure (not being in the nature of capital expenditure 
or personal expenses of the assessee) paid out or expended wholly and exclusively 


for the purpose of such business, profession or vocation. i 


It is contended by Mr. Subbaraya Aiyar, learned counsel for the assessee, 
that the said two amounts paid by way of commission to Luckman & Co., 
-and Bhatt & Co., of which the sole proprietors were the two partners, Lakshmana 
-Aiyar and Bhatt respectively, will not be payments by way of commission made 
-by the firm to a partner of the firm, because payments were made to them not as 
partners of the firm but as the priprietors of two independent concerns. If these 
payments'had been made to individuals or firms not in any way connected with 
the appellant firm, then certainly the payments would have been admissible deduc- 
‘tions. So, he argued, the fact that the proprietors of the two firms in question 
happened to be partners of the firm would not make a difference. In short, 
his argument amounted to adding the words “as a partner of the firm ” after 
the words “ any partner of the firm.” In support of his contention, he relied upon 
-cases decided under the English Income-Tax Statutes. ‘This case appears to be 
‘eminently one to which the following observations of their Lordships of the Judicial 
‘Committee in Commissioner of Income-tax, Bengal v. Shaw Wallace & Company, 
apply, in the matter of relying on cases decided under the English Statutes for 
-construing provisions in an Indian enactment :— 

“ Again their Lordships would discard altogether the case law which has been so painfully evolved 
in the construction of the English Income-tax, statutes—both the cases upon which the High Court 
relied and the flood of other decisions which has been let loose in this Board. The Indian Act is 
not in pari materia ; it is less elaborate in many ways, subject to fewer refinements, and in arrange- 
ment and language. it differs greatly from the provisions with which the Courts in this country have 


had to deal. Under such conditions their Lordships think that little can be gained by attempting 
to reason from one to the other ..... ád 


Undoubtedly, there is great difference in the language of the provisions of the 
English Statute and the Indian Statute as regards the point which falls for deci- 
sion in this case. Not only are the decisions on English Statutes of little help, but 
as we shall presently point out, even decisions of Courts in India before the in- 
sertion of the provision in question, namely, section 10 (4) (b), will not be very 
helpful in enabling us to arrive at a proper construction of the present provision. 
The decision in Heastie v. Veitch SG Company*, dealt with a claim to deduct the rent 
paid for the use and occupation of business premises to one of the partners. In 
that case, one of the terms of nga nai ani deed provided for the payment to 
the partner of the rent which actually was in excess of the net Schedule A assess- 
ment in respect of the premises. It was decided by the Court of Appeal that in 
computing the profits or gains of the partnership for the purpose of assessment 
to income-tax under Schedule D‘of the Income-tax Act, 1918, the rent was pro- 
perly allowed as a deduction, having regard to rule 3 (c) of the Rules applicable 
to cases J and JI. No doubt, there are observations of the learned Master of the 
Rolls at page 544 which are general in nature. Lord Hanworth,’M.R. says : 
“There is no doubt—and the Attorney-General does not contend otherwise—that if these 
premises had belonged to some entirely independent owner, the partnership would have been entitled 
to pay that owner £1,250 and that sum would have been deductible as a proper outgoing in ascer- 
taining the profits and gains, in accordance with the indication that is given in rule s ot the Rules- 
applicable to cases I and II of Schedule D.” 
But these general observations were made in the absence of any provision in the 
-statute prohibiting such a deduction being made. In fact, even under the Indian 
Act, rent for the business premises paid to a partner would be an allowable deduc- 
‘tion. Jones v. Wright*, dealt with the charges of a solicitor and does not carry 
“the matter any further. Nor the case in Henry Richardson v. Inland Revenue Commis- 





1. (1932) 63 MLL.J. 124: L.R. 59 I.A. 206: 2. con 1 K.B. 535. 
T.L.R. 59 Cal. 1943 (P.C.). 3. (1927) 1g T.C. 221. 
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sioners1, in which it was held that the salary of a secretary was not part of her re- 
muneration as a director, because ““ directors’. remuneration ? was remuneration. 
received for service as a director and would not include the remuneration of any 
director who was required to devote substantially the whole of his time to the ser-- 
vice of the company in a marlagerial or technical capacity. No assistance can be 
derived from any of these decisions which either turn on the language of the English. 
Finance Act or the English Income-tax Act. As already pointed out, there is no 
provision corresponding to section 10 (4) (b) of the Indian Act in any of the English 
taxing Statutes. ` 


Section 10 (4) (6) became part of the Income-tax Act only by the Amendment 
Act of 1939. Before the introduction of this provision, Courts in India were called 
upon to decide whether particular payments alleged to have been made by the firm 
to its partners either by way of salary or interest on borrowings from them, remune- 
ration or commission, were allowable deductions in computing the profits of the 
firm. In Commissioner of Income-tax v. B. S. Mines Company®, a Full Bench of this- 
Court ruled that the salaries paid to the partners of a firm are not admissible as. 
deductions in the commutation of the profits of the firm for income-tax purposes,. 
and they were treated as part of the profits. But in Ramaknshna v. Com- 
missioner of Income-tax, C.P.*, a distinction was pointed out between remuneration 
paid to a partner doing business in his individual capacity for services rendered’ 
to the firm which was a legitimate deduction from the assessable income of the 
firm and amouns paid to a partner for carrying on the business of the firm, whe- 
ther styled as remuneration or commission or by any other name. In dealing 
with this point, the following observations were made :— 

“ The question is really a question of fact. No doubt the partner in question is ees perso- 
nality eer from that of the firm. He might conceivably do business in his individual capacity 
and in that capacity might render services to the firm in consideration of which the firm might pay- 
him remuneration which would be a legitimate deduction from the assessable income of the firm. 
But obviously considering the opportunities for fraud that any alleged arrangement would offer,. 
very strict proof would reasonably be required of the existence of such an arrangement.” 


In The Electric and Dental Stores v. Commissioner of Income-fax, Punjab and N.W.F. 

Provinces*, payments made to working partners in a firm as salary for services 

rendered by them were held to be admissible deduction in the computation of the 
profits of the firm. The learned Judges of the Lahore High Court adopted the 
statement in Sundaram’s Law of Income Tax in India that the dual capacity of a 

partner cum employee, though suspect, was possible and to the extent ‘that the per- 
son is in truth an employee, salary is deductible from the profits of the partnership. 
“They point out that the Commissionershould see whether as a fact the particular 
partners were true employees or whether the payment of salaries to them was a 
device to escape income-tax. In Commissioner of Income-tax, Madras v. Subramanian: 
Chettiar®, a Full Bench of five Judges of this Court had to decide the question 
whether interest paid to a partner in respect of a loan advanced by him to the part- 
nership was a legitimate item of business expenditure within the meaning of section 

10 (2) (iii) of the Indian Income-tax Act. It was held that where a partner as. 
partner genuinely lends money, beyond the initial capital, to the partnership at an 
agreed reasonable rate of interest and the money is . used for capital expenditure, 

the interest paid by the partnership to him in the year of assessment must be deducted 
in computing the profits or accounts of the partnership. Here again, the question. 
would ultimately turn on whether the lending is genuine or not. 


‘It is clear from these decisions that the state of law on the subject was far from: 
satisfactory because the decision in each particular case in respect of payment: 
made by way of interest, salary, commission or remuneration by a firm to a partner 
turned upon determining as a fact whether the payment was made to a partner 
as a partner or in a different character and whether the payment was real and bona 
fide or only intended to serve as a device to escape taxation. Presumably with the 


i {1947} I All.E.R. 275. 4. (1931) 5 MI A 
2. (1922) 1 1.T.0. 176 (S.B.).- 5. '(1928) 55 M.L.J. 410 : I.L.R. 51 Mad. 787 
3. (1929) 4 LȚ.G. 171, (F.B.). 
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-bject of obviating such uncertainty in the determination of the nature of such 
payments, section 10 (4) (b) was introduced by thé Amendment Act of 1939., 


The. language of that provision is clear, and according to well established 
canons of construction it is not open to read into the enactment words which are 
not there or to disregard words which are actually to be found init. Rowlatt, Ac 
observed in The Cape Brandy Syndicates v. The Commissioner of Inland Revenue* thus : 


Looking, ther, fairly at what has been said, it is clear that there is no distinction 
made between payments by way of interest, commission, salary or remuneration 
made to a partner as a partner and made to him in a different character. ‘here 
is nothing to indicate that some categories of interest, salary, commission, or remu- 
neration, though paid by the firm to a partnr, were to fall outside the scope of 
‘that provision. It is not for us to speculate on the object of the enactment, though 
it might very well be to have a general and certain rule for computation of profits 
and to exclude payments which may be doubtful in character. 


The construction which we have placed on section 10 (4) (b) of the Act appears 
to have been also placed by a Division Bench of the Patna High Court consisting 
of Fazl Ali, C.J., and Maonhar Lall, J., in Commissioner of Income-tax v. Jainarain 
Fagannath*, In that case, the amounts paid to individual members of a Hindu 
undivided family by way of remuneration for services rendered to the business of the 
family were held to be legitimate deductions in computing the profits of the busi- 
ness, provided they were bona fide payments to bona fids employees for services actually 
rendered and were not a device to escape the income-tax. For the Department, 
it was contended that section 10 (4) (b) would apply even to the case of payment 
by the joint family to individual members and would therefore not be permissible 
deductions. The learned Judges did not accept the contention but in doing so, 
Fazl Ali, C.J., observed, after dealing with the earlier cases before the amendment 
and the introduction of this provision, as follows :— _ . 

“ These decisions, in my opinion, lay down the general principle in correct terms tho h they are 
aow more or less of an academic interest only in so far as partnerships governed by the Partnership 
„Act are concerned inasmuch as a provision been inserted in the present Act disallowing ‘any 
allowance in respect of any POTO by way of interest, salary, commission, or remuneration ebya 
‘firm to any partner of the >—No distinct provision has yet been made about Hindu Joint family 
trading firms to which the Partnership Act does not apply and in my judgment, the principles under 
dying the decisions to which I have referred are still applicable to them.” 

In this case, there can be no doubt that the payments of these two sums were 
made to the partners by way of commission and the answer to the question must be 
in the affirmative. ‘The applicant will pay the costs of the reference, Rs. 250, to 
the respondent. 


K.S. — Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. P. V. RAJAMANNAR, Chief Justice, AND MR. JUSTICE YAHYA ALI. 
"The Commissioner of Income-tax, Madras .. Applicani™ 


v 


Sri ASP. S. KR. Karuppan Chettiar alias Swaminthan Chettiar, 
Nattarasankottat .. Respondent. 
Income-tax Act (XI of 1922, as amended in 1946), section 10 (2) (xv)—Litigation expenses to avoid 
diability for a pre-partition debt—If deductible 


1. (1921) 12 T.C. 358 at 366. 2. (1945) I.L.R. 24 Pat. 634. 
*Case Referred No. 31 of 1947. , 16th August, 1948. 
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The assessee and his father who were members of an undivided Hindu family carrying on. 
money lending business in Rangoon and b became divided in 1926 and the money 
lending business at Rangoon fell to the share of the father while that at Tantapin fell to the- 
assessce’s share. In 1992 a person who had made a deposit with the joint family firm at Rangoon. 
before the date of partition filed a suit against the father as well as the assessee for the amount 
due to him in respect of that deposit. The assessce incurred expenses for the defence of that suit to. 
contest his liability. On a question whether such expenditure is allowable under section 10 (2) 
(x0) of the Income-tax Act, < 


Held : That the debt which was the subject-matter of the litigation was not a debt due by the- 
Tantapin firm which fell to the share of the assessee and hence the assessee’s defence was not to prevent 
depletion of the stock-in-trade of the firm at Tantapin and hence the expenses in connection with. 
such a litigation cannot be allowed as a deduction under section 10 (2) (xv) of the Income-tax Act. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), as amended by 
section 25-B of the Income-tax (Amendment) Act of 1939 (VII of 1939), in R.A, 
No. 309-A of 1946-47 (R.A.A, No. 134 (Madras) 1943-44 on its file). 


C. S. Rama Rao Sahib for Applicant. 
S. Anshnamachari for Respondent. 
The judgment of the Court was delivered by 


The Chief Fustice—In accordance with the order of this Court dated roth 
January, 1947, in C.M.P, No. 3199 of 1946 the Appellate Tribunal has stated a 
case and referred the following question for our decision : 

“ Whether on the facts and in the circumstances of this case the sum of Rs. 9,831 is expenditure 
allowable under section 10 (2) (xii) of the Indian Income-tax Act.” 

By the date of this order, under the provisions of the amending Act VIII of 
1946, section 10 (2) (xii) was renumbered as 10 (2) (xo) and the question will be 
answered with reference to clause (xv) of the Act as it stands now. 


The facts which appear from the statement of the case are that the assesse& 
Karuppan Chettiar and his father were members of an undivided Hindu family 


carrying on money lending business in Rangoon and Tantapin. In 1926 there 


incurred expenses for the defence of the suit which amounted to Rs. 12,933. Out 
of this a sum of Rs. 3,102 was claimed for the assessment year, 1940-41 and was. 
allowed by the Income-tax department. The balance of Rs. 9,831 was claimed 
for the ot assessment year, the year under reference. The Income-tax 
Officer did not allow the deduction but on appeal the Appellate Assistant Com- 
missioner and the Appellate Tribunal have allowed the deduction following the- 
decision of the Tribunal in respect of Rs. 3,102 relating to the preceding year. 


As the Tribunal in the present instance has merely followed their decision 
in the prior year, it is necessary to refer to the ground on which the deduction was 
allowed in the previous order. The reasoning may be stated in their own words : 

“ The assets which came to the appellant after the disruption are undoubtedly his stock-in-trade. 
The whole object of: the appellant’s defence was to prevent depletion of his stock-in-trade. Income- 
from the debtors which came to the share of the appellant has always been returned as his income and 
assessed to tax. In these circumstances we are of opinion that the litigation was undoubtedly connected 
with the debts which came to the assessee and are his stock-in-trade, 
It is true that the money which a banker or money lender employs in his business. 
while itis in one sense capital is also his stock-in-trade—Vide Commissioner of 
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Income-tax v. Kameshwar Singh of Dharbanga'. Likewise the debts due to the 
Tantapin firm which fell to the share of the assessee may be deemed to be his 
stock-in-trade. If the litigation in question had related to any of these debts, 
then undoubtedly the expenses incurred for carrying on that litigation would be a 
legitimate deduction because the object of the litigation was to prevent depletion 
of his stock-in-trade. But the debt which was the subject-matter of the litiga- 
tion was not a debt due by the Tantapin firm. It was a debt due by the Rangoon 
firm which fell to the share of the father. The assessee’s defence was therefore 
not to prevent depletion of the stock-in-trade of the firm at Tantapin. What 
apparently the Tribunal overlooked was that the ground on which the assessce 
was sought to be made liable in the suit on the deposit was his liability under 
his personal law, i.e., the Hindu Law, to discharge the debts incurred by his 
family before the division. This liability, if it really existed, would not only _ 
attach to the Tantapin business which fell to the assessee’s share at the partition ; 
it would also extend to any other property which belonged to the joint family and 
which came to the share of the assessee. Further the assets of the business at 
Tantapin belonging to the assessee after the partition might have been proceeded 
against also for the enforcement of a liability of the family quite independent of 
either of the two businesses at Rangoon or Tantapin. It was therefore incorrect 
to speak of the litigation relating to the deposit in the Rangoon firm as relating 
to the stock-in-trade of the assessee’s firm at Tantapin. It follows that the 
defence of the appellant was not to prevent depletion of such stock-in-trade. As 
this is the only ground on which the Tribunal game to a conclusion in favour 
of the assessee, we must hold that they were wrong in allowing the litigation 
expenses as a deduction under section 10 (2) (x0). 

The answer to the question must be in the negative. The respondent will 
pay to the Commissioner of ‘Income-tax the costs of this reference, Rs. 250. 

V.S. —— Reference answered. 


[PRIVY COUNCIL]. 

(On appeal from the decisions of the High Court of Judicature at Patna). 
PRESENT :—Lorp UTAWATT, Lorp MORTON or HENRYTON, Lorp MACDERMOTT, 
Sir MADHAVAN NAIR AND SIR JOHN BEAUMONT. 

Commissioner of Income-tax, Bihar and Orissa .. Appellant* 
D. 
Kamakhaya Narayan Singh (Raja Bahadur) e» Respondent. 
Income-tax Act (XI of 1922), sections 2 (1) ani 4 (3) (vii)—Income by way of interest payable by statute 
on rent in arrear in respect of agricultural land—Not agricultural incoms exempt from income-tax. 
Income received as interest which is payable by virtue of various statutes which prescribed that 
interest should be payable on rent in arrears in respect of agricultural land is not agricultural income 


and as such is not exempt from income-tax. 
Such interest clearly is not rent. It is not part of the rent, nor is it an accretion to it, though 


it is received in respect of it. 

Though the interest on rent is revenue, it is not revenue derived from land. 

J. M. Tucker, K.C. and R. K. Handoo tor the Appellant. 

D. N. Pritt, K.C., Sir Ronald Burrows, K.C., Dr. C.J. Colombos and Prem Lall 
for the Respondents in the Ist, grd and 4th appeals. 

B. Sen for the Respondent in the and appeal. 

The judgment of the Court was delivered by 

Lorp Uruwarr.—These four appeals are brought from judgments of the 
High Court of Judicature at Patna whereby four separate References made to that 
Court under section 66 (1) of the Indian Income-tax Act, 1922, as amended, were 
answered in favour of the assessees the respondents to the several appeals. 





1. (1940) I1.T.R. 52 at 66. 
* P.C. Appeal No. 26 of 1947. 6th July, 1948. 
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All appeals raise the question whether interest on arrears of rent payable in 
respect of land used for agricultural purposes is exempt from income-tax as being 
agricultural income within the definition of that phrase contained in section 2 (1) 
of the Indian Income-tax Act. In the second appeal a further question is raised 
to which their Lordships will refer later. 


_ “Under section 4 (3) (viii) of the Indian Income-tax Act, 1922, agricultural 
income 18 exempt from assessment to income-tax. Agricultural income is defined 
in section 2 of the Act as follows — 

(1) “agricultural income” means— 


5 (e any rent or revenue derived from land which is used for agricultural oses and is cither 


to land revenue in British India or subject to a local rate assessed and collected by officers 
of the Crown as such. 


It is not necessary to state in detail the facts bearing on this first question- 
In each case there was included in the assessment of income made upon the assessee 
interest in respect of arrears of rent payable for land which was used for agricultural 
purposes and was either assessed to land revenue or subject to a local rate. That 
interest had been paid. The interest was, their Lordships understand, payable 
in all cases by virtue of various statutes which prescribed that interest should be 
payable on rent in arrears. The point put baldly is therefore “is such interest, 
rent or revenue derived from land ?” 


There is a diversity of judicial opinion as to the correct answer to this question. 
The High Court of Calcutta (cf. In re Manager, Radhika Mohan Roy Ward’s Estate!) 
and the High Court of Madras (cf. Pethaperumal Chettiar v. Commissioner of Income-tax*) 
have answered this question in the negative. 


The High Court of Allahabad (cf. Sarju Bai v. Commissioner of Income-tax®) 
and the High Court of Patna (cf. Maharajadhiraja Kumari Srimathi Lakshmi Daiji v. 
Commissioner of Income-tax* and the cases here under review) have answered it 
in the affirmative. 


This difference of opinion is not surprising for as Braund, J., truly points out 


in Sarju Bat v. Commissioner of Income-tax? the matter is almost one of first 
impression. 


The observation of Braund, J., has as its background the fact that none of the 
other provisions of the Income-tax Act throws any light on the construction or 
meaning of the definition. The point therefore lies within a very small compass. 


The conflicting points of view are put with clarity in the judgment of Braund, 
.» in Sarju Bat v. Commissioner of Income=tax®, at pp. 144-145, where he expresses 
imself as follows :— 


“The ent on the one hand is that interest payable (whether by statute or not) on arrears 
of rent which have already become a debt duc is not referable in any way to the agricultural relationshi 
of landlord and tenant, but 1s attributable solely to their character as creditor and debtor. It is 
said that interest is in its nature merely that commercial compensation which either the accepted 

ractice of business or in some cases the legislature has adopted to see that a creditor does not suffer 

m the default of his debtor. That, it is seid, has nothing whatever to do with the relationshi 

of landlord and tenant and, therefore, is not in any way derived from the agricultural land which is 
the subject-matter of the tenancy. That is one way of putting it. The other way of putting it is 
that interest on arrears of rent is something which in this case has been introduced by the United 
Provinces Tenancy Act as a condition of the relationship between landlord and tenant. Arguing 
from that, it is said that, whether or not such interest can be strictly classified as rent, it certainly 
can be classified as coming within the larger expression ‘ revenue’ which forms part of the definition 
of agricultural income. it will be remembered that the definition speaks of ‘any rent or revenue 
derived from land.’ Those who put it in this way say that such interest, when received, has its 
origin in the tenancy, because, if there had been no tenancy, there would have been no arrears of 
rent and if there had been no arrears of rent, there would have been no statutory interest. 
Following this sequence of causes, they say that it is obvious that interest in circumstances such 
as these must be classified as ‘ revenue derived from land.” 





1. ALR. 1941 Cal. 443. 3. na I5} I.T.R. 137. 
a. I.L.R. (1944) Mad. 322. 4 (I 12 I.T.R. 309. 
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The interest clearly is not rent. Rent is a technical conception, its leading 
characteristic being that it is a payment in money or in kind by one person to 
another in respect of the grant of a right to use land. Interest payable by statute, 
on renttin arrear is not such a payment. It is not part of the rent, nor is it an 
accretion to it, though it is received in respect of it. 


Equally clearly the interest on rent is revenue, but in their Lordships’ opinion 
it 1s not revenue derived from Jand. It is no doubt true that without the obligation 
to pay rent—and rent is obviously derived from land—there could be no arrears 
of rent and without arrears of rent there would be no interest. But the affirmative 
proposition that interest is derived from land does not emerge from this series of 
facts. All that emerges is that as regards the interest, land rent and non-payment 
of rent stand together as causae sine quibus non. The source from which the interest 
is derived has not thereby been ascertained. 

The word “ derived ” is not a term of art. ` Its use in the definition indeed 
demands an enquiry into the genealogy of the product. But the enquiry should 
stop as soon as the effective source is discovered. In the genealogical tree of the 
‘interest land indeed appears in the second degree, but the immediate and ‘effective 
source is rent, which has suffered the accident of non-payment. And rent is not 
land within the meaning of the definition. 

There is no commercial connection between the interest and the rented land 
and an effective source—not land—has become apparent. 


These considerations supply a negative answer to the question posed, subject 
to an entirely different point taken by the respondents. 

It was stated—and the statement was not disputed—that for a considerable 
period income-tax authorities had not treated interest on rent in arrears as taxable, 
and that in their Manuals published from time to time this view was openly stated. 
In their view such interest fell within the definition of agricultural income. The 
Income-tax Act, 1922, had in that period been amended from time to time 
without a change in the definition of agricultural income. Their Lordships were 
asked to make the inference that the definition had thereby obtained the meaning 
attributed to it by the Income-tax Authorities and that the Legislature must be 
taken to have adopted the definition in the sense in which the Income-tax Authorities 
had understood and applied it. The observations of Lord Macnaghten in Pemsel’s 
case? and of their Lordships in Burah’s case? were relied on. 


Their Lordships are unable to accept this contention, for the reason that 
they are unable to draw from the facts brought to their attention the inference 
that the Legislature had by the repetition’of the debated phrase adopted the meaning 
attributed to it by the Taxing Authorities. There is indeed no evidence that 
the Legislature was aware of the practice, and their Lordships are not prepared 
to make the assumption that.a practice purporting to give effect to a definition 
has resulted in the creation of such a generally received meaning embodying that 
practice as would justify the inference that the attributed meaning has been silently 
adopted by the Legislature. 

The further question raised by the second appeal may be shortly disposed of. 
It appears that the holder of the patni rights under the Khagra Estate was unable 
to pay the patni rent due to the estate for several years till the rent and interest 
amounted to Rs. 86,918-7-0, the interest on arrears of rent amounting to Rs. 21, 545. 
The holder of the rights thereupon executed a usufructuary bond in favour of the 
assessees under which they were put in possession of certain agricultural property 
for the purpose of realising the sum due to them. The question referred by the 
Income-fax Tribunal was as follows :— | 


“ Assuming that interest on arrears of rent is taxable, whether a usufructuary mortgage bond 
executed by the debtor in favour of the assessee in satisfaction of such interest on arrears of rent 
due to him is taxable.” 


The question is put in general terms but their Lordships are interested only 
in the particular bond which was given. 


4 





I. (1891) A.C. 531 at 591. 2. (1877) LL.R. 3 Cal 63 (F.B.). 
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l 
They have considered the terms of the Bond and ‘hold the view, which they 
understand to be also the view-of the High Court .of Patna, that upon its trie 
construction the continuance of the personal liability for the debt was recognised 
and affirmed, They agree therefore with the High Court that on this basis the 
point at issue is governed by the decision of their Lordships in Raja Raghunandar 
Prasad Singh v. Commissioner of Income-tax?. i 


Their Lordships will accordingly advise His Majesty that these appeals be 
allowed and that the questions raised in appeals 1, 3 and 4 and the first question: 
raised in appeal No. 2 be answered in the negative and that the several respondents 
pay the costs of the appellant in the High Court of Patna. The negative answer 
of the High Court to the second question raised in the second appeal will remain 
undisturbed. The respondents will pay the costs of the appeal’ to their Lordships, 


Solicitors for Appellants : Solicitor, High Commissioner for India. - 
Solicitors for Respondents: Hy. S. L. Polak @ Co. 
V.S. | o 4 “Appeal allowed. 


[PRIVY COUNCIL]. - 


(On appeal from the High Court of Judicature at Bombay.) 
PRESENT :—Lorp UTHWATT, Lorp MAGDERMOTT AND SIR JOHN BEAUMONT. - 


Gurunatharudhaswami Guru Shidharudhaswami . 1. Appellant* 
0, 
Bhimappa Gangadharappa Divate and another .. Respondents. 
Civil Procedure Code (V of 1908), section g2—Framing of scheme—Powsr of Court to remove person no- 
minated as head of Math by will by his predecessor in office—Trust for a public purpose— Test. 


In settling a scheme for the administration of a charitable trust involving the appointment of 
trustees or managers, the Court is bound to secure persons whom it regards as suitable. Hence i} 
cannot be contended that the Court has no jurisdiction to remove a person nominated as the head ofa 
Math by will by his predecessor when it is found as a fact that that person has by his conduct shown 
himself unfit or such position. 


Where the evidence establishes beyond doubt that certain properties were either originally 

, or were dedicated by a Swami to the purposes of a Math, which is a charitable or religious. 
institution to which anybody was at liberty to go at any time to worship the Swami and take food 
there, the trust is plainly one for public purposes. 


"S. C. Isaacs and Lady G. M. Chatterjee for Appellant. 
K. R, Bangart for Respondents. 


Their Lordships’ Judgment was delivered by 


Sm Joan Beaumont.—This is an appeal from a judgment and decree of thè 
High Court of Judicature at Bombay, dated 31st August, 1939, affirming a judgment. 
and decree of the District Judge, Dharwar, dated 5th August, 1937. ` 


The appeal arises out of a suit filed by the respondent and three others under 
Section 92 of the Code of Civil Procedure for a declaration that a certain institution 
known as Shri Sidha Arudha Swami Math was a, public trust of a religious or charit- 
able nature, for the framing of a scheme in connection with the institution, and 
for the removal of the appellant from his position as the head of the institution 
on the ground that he is unfit to occupy that position, and for consequential relief. 
The Shri Sidha Arudha Swami Math would be more accurately described as a 


Temple than as a Math, but it has been referred to as a Math throughout the’ 


proceedings, and will in this judgment be called “the Math.” | . ,, 


The facts relating to the foundation of the Math and the acquisition of the 
properties belonging thereto are not in dispute. The.appellant at Exhibit 194 





1. . (1983) 64 M.L.J. 544: L.R. 6o LA. 13g: LL.R. 12 Pat. 305 (P.C.). 
*P.C. Appeal No, 56 of 1946. ` . 26th May, 1948. 


- 


Iq] . GURU SHIDHARUDHASWAMI 0. GANGADHARAPPA, DIVATE (P.G.). 451 


accepted as correct the statements contained in the first fourteen paragraphs of 
the deposition of the fourth plaintiff which contained a full history of the matter. 
The contention of the appellant is that the Courts in India have drawn wrong 
inferences from the facts. 


The learned trial Judge discussed in detail and with much care the docu- 
mentary and oral-evidence, particularly in relation to the circumstances, in which 
the various properties used in connection with the Math had been acquired, In 
appeal the High Court again.discussed the evidence in considerable detail, and 
both Courts reached the conclusions that the institution, whether it be called a 
Math or a Temple, was founded by the public for a public charitable and religious 
purpose, viz., the worship of the Swami during his lifetime and of his Samadhi 
(tomb) after his death, and for the purpose of the various festivals which had been 
started in connection with the institution, and that the offerings made to the Swami,. 
the properties purchased out of those offerings and those acquired by gifts after 
1912 (when the Swami assumed control of the Math), must all be regarded as. 
accretions to the original foundation, and that all the properties in suit form part 
of a trust created for purposes of a charitable or religious nature. Counsel for 
the appellant has referred their Lordships to all the relevant evidence and no: 
useful purpose would be served by a further discussion of it in detail. Their Lord- 
ships can state shortly and in general terms their reasons for agreeing with the 
conclusions of the Courts in India. 


The Swami came first to Hubli about the year 1877 as a mendicant, pos- 
sessing no property. In the course of time he began to give discourses on the 
shastras and claimed to be an incarnation of the God Mahadeo, and as such to be 
worthy of worship. He collected a large body of disciples and before his death 
property of very substantial value had been acquired for the purposes of the Math, 
The Swami himself took no interest in material matters, being concerned mainly 
with the religious side of the activities of the Math, and it is on the face of it 
improbable that members of the public would have given property of substantial 
value to the Swami for his own personal use. The evidence shows that in some 
cases lands were acquired by panchas at Hubli; in other cases lands or ornaments 
were given, direct to the Swami or on his behalf to Shiddappa, the father of the 
appellant, who had been appointed Mukhtya to the Swami about the year 1920. 
The buildings on the land used for the purposes of the Math were erected out of 
offering made to the Swami: No dispute in connection with the Math seems to 
have arisen until the year 1924 when the Swami made a will, giving the whole 
of his property to the appellant. ‘he property comprised in the will included 
the moveable and immoveable properties used or held in connection with 
the Math, and the right of the Swami to dispose of this property was challenged 
in Suit No. 97 of 1927 in the Court of the first class Subordinate Judge at Dharwar,, 
and the matter went in appeal to the High Court of Bombay. It has not been 
contended before the Board that this suit has any relevance to the present appeal,, 
and it need not be discussed. ' 


. The only question in this appeal is whether the suit properties used for the 
purposes of the Math belonged to the Swami at the time of his death, or apper- 
tained to the Math and were subject to an express or constructive trust created 
for public purposes of a charitable or religious nature within the meaning of sec- 
tion 92 of the Code of Civil Procedure. Except in regard to one small popen, 
which will be presently mentioned, their Lordships have no doubt that the Courts. 
in India were right in answering this question against the appellant. The evidence 
establishes beyond doubt, in their Lordships’ view, that the properties in suit were 
either originally given, or were dedicated by the Swami, to the purposes of the 
Math which was a charitable or religious institution. It has been argued by 
Counsel for the appellant that, even if this be so the trust was not for public, but 
for private, purposes. But this is clearly not so. Itis common ground that anybody 
was at liberty to go at any time to the Math to worship the Swami and take food 
there. The trust was plainly one for public purposes. - 
60 
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The only property in suit which in their Lordships’ view: the respondents 
have failed to show belonged to the Math is that comprised in Exhibit D-127 by 
which a piece of land expressed to be of the value of Rs. 400 situate in Mouji Harti 
in Taluka Gadag was conveyed to the Swami, the motive expressed being the 
spiritual good of the donor. There is nothing in the conveyance to suggest that 
the land was given to the Swami for the purpose of the Math. There is no evidence 
that this land, which is situate, their Lordships are told, some 40 miles from Hubli 
was ever used, or that its rents or profits were applied, for the benefit of the Math. 
The fact that the Swami received many gifts of property for charitable purposes 
does not disqualify him from receiving gifts for his own personal benefit, and their 
Lordships think that this small piece of land must be excluded from the decree 
in the present suit. 


By the decree which the learned trial Judge passed it was declared that the 
properties in suit were properties belonging to a public trust of a religious and 
charitable character ; and that it was necessary to settle a scheme for the adminis- 
tration of the trust. The decree gave general directions as to the scheme to be 
prepared for carrying out the terms of the judgment and settled an interim scheme. 
It was directed that the appellant be removed from the position which he occupied 
as the head of the Math and that his worship must stop. It has been argued on 
behalf of the appellant that the Court had no jurisdiction to remove him from 
his position as head of the Math to which he had been appointed by the will of 
the Swami. This contention is quite untenable. In settling a scheme for the 
administration of a charitable trust involving the appointment of trustees or managers 
the Court is bound to secure persons whom it regards as suitable. The fact that 
the Swami desired that the appellant should succeed him does not fetter the dis- 
cretion of the Court, or preclude consideration of the conduct of the appellant, 
both before and since the death of the Swami. Both Courts in India have held 
that by his conduct the appellant has shown himself unfit for the position which 
he occupies, and their Lordships accept such finding. 


With regard to costs, both Courts in India directed the costs of all parties 
to come out of the estate. This, their Lordships think, was right, but there was 
no justification for a further appeal to His Majesty in Council, and their Lordships 
are not prepared to direct that the costs of such appeal should come out of the 
estate. i 


For these reasons their Lordships will humbly advise His Majesty that the 
decree of the trial Judge dated 5th ia ie 1937, be modified by excluding from 
such decree the piece of land comprised in exhibit D-127 and that subject thereto 
this appeal be dismissed. The appellant must pay the costs of the appeal. 

Solicitors for Appellant : T. L. Wtlson & Co. , 4 


Solicitors for Respondents : Casaveti: Coustas & Co. 
VS, — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDARAJACHARI AND MR. Justice Mack. 
Periyaswami Asari, In te. .. Appellant.* 

Madras Borstal Schools Act (V of 1926), section 10-A—Recommendation for special treatment— Justifying 
circumstances. 

Where in a case in which the accused, an young man of 19, was convicted of the murder of 
his mother, though there had been no sudden provocation but long and sustained provocation 
which resulted in a complete break down of control and the accused had been the victim of an 
abnormal and unnatural environment bereft of maternal affection, 

Held, that it was not a fit case in which he should serve a long term of life imprisonment in an 
ordinary jail. The mitigating circumstances were sufficiently cogent to lan a recommendation to 
Government to give the accused special treatment under section 10-A of the Madras Borstal Schools 


Act, and in exercise of their gative under section 401, Criminal Procedure Code, to remit a por- 
tion of his ordinary punishment. 





*Cr.App. No. 402 of 1948. a 12th August, 1948. 
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Appeal against the sentence passed by the Court of Session of the South Arcot. 
Division on 3rd July, 1948, in Case No. 24 of the Calendar for 1948. 


Appellant not represented. 
The Judgment of the Court was delivered by i 


Mack, 7.—This is a tragic case. The appellant in this jail appeal has been 
convicted under section 302, Indian Penal Code, of the murder of his own mother 
and sentenced to transportation for life. The facts are these : 


The appellant’s father died about 15 years ago. His mother then lived in con- 
cubinage with one Krishna Pillai for the past 15 years. The appellant is only 19 years. 
old. On the morning of rgth February, 1948, at about 8 A.m., the appellant 

‘appeared with a blood stained knife before the village Munsiff and made a statement 

to the effect that he had stabbed his mother half an hour before with a knife in 
her chest. In a confession statement he made to the taluk Magistrate a few days. 
later he explained that his mother settled all her property on Krishna Pillai, that 
he had been asking her for a long time for his share and his brother’s share in her 
property and also asking her to arrange for his marriage. He complained that 
far from agreeing she would not even cook for him and that about four days prior 
to this tragedy his mother and Krishna Pillai went to another village and came 
back. When she refused to cook for him that morning he stabbed her in front 
of his house. Krishna Pillai’s father-in-law, P. W. 8, deposed that that very 
morning the appellant asked him to prevail on his mother to give him money for 
his marriage but his mother despite his representations put the matter off. There 
can be no doubt, whatsoever, that the appellant did stab his mother that morning 
with murderous intention and that he has been correctly convicted of murder. 
The learned Sessions Judge found many mitigating circumstances in the provo- 
cations given to the appellant by his mother in order to pass on the appellant the 
lesser sentence. We think that the mitigating circumstances are sufficiently cogent 
in this very difficult case of criminal psychology to justify a recommendation to: 
Government to give this appellant special treatment under section 10-A of the 
Madras Borstal Schools Act (V of 1926) and in exercise of their prerogative under 
section 401 of the Code of Criminal Procedure to remit a portion of his ordinary 
punishment. There has been no sudden provocation in the present case but long 
and sustained provocation which resulted in a complete break down of control. 
The appellant has been the victim of an abnormal and unnatural environment, 
bereft of maternal affection and we do not think that this is a fit case in which he 
should serve a long term of life imprisonment in an ordinary jail. I was a party 
to the recent decision reported in Krishnaswami alias Ritian', where Horwill, J., and 
I recommended rather a similar case for treatment in a Borstal institution under 
section 10-A of the Borstal Schools Act. Subject to this recommendation this 
appeal is summarily dismissed. 


V.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE GOVINDARAJACHARI. 


Molla Madina Saheb .. Petttioner* 
| D. ; 
Bhano Bi'Bi Saheba and others .. Respondents. 

Specific Relief Act (I of 1877), section 9 and Civ Procedure Code (V of 1908), section 115—Revision 
against decree in suit under section 9 of the Specific Relief Act—New point as to maintainability of sutt—Cannot 
be allowed to be raised in revision. 

In a revision against a decree in a suit under section g of the Specific Relief Act, the petitioner 
will not be allo to raise a new point that the suit was not maintainable as he was a co-owner 
having a half share in the suit property, because he has a remedy by way of suit for the establish- 
ment of his title and for partition on the basis of that title, if he establishes it. 


1. (1948) 2 M.L.J. 115. 
+C.R.P, No. 521 of 1946. 5th September, 1947. 


~N 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Razole, 
dated ioth January, 1946, in O. S. No. 131 of 1944. 

K. Krishnamurthi for Petitioner. 

V. Parthasarathy for Respondent. 

The Court delivered the following 

Jupcment.—This is a revision petition filed by the first defendant in O. S. No- 
131 of 1944, on the file of the District Munsiff’s Court, Razole, which was a suit 
under section g of the Specific Relief Act. The material facts are the following : 
‘One Sheik Sahib had two sons, Khasim Sahib and.Imam Sahib. Khasim Sahib 
had a son, Peda Dada Sahib, whose sons are alleged to have sold their half share 
in three items of property to the first defendant. ‘The first plaintiff is the wife of 
China Dada Sahib and claims that her husband conveyed to her those items under 
documents dated 6th December, 1943, and 8th May, 1918, respectively. The plaint 
allegations are that the first plaintiff’s husband and latterly the first plaintiff were 
‘in exclusive possession of the three items till 12th May, 1944, when the first defendant 
and his tenant the second defendant trespassed on half of each of the said items. 
The suit was filed on 17th June, 1944. The first defendant claims that he is entitled 
to a half share of these three items and that he was in fact in possession of his half 
share from roth January, 1944, the date of his sale deed, Ex. D-1. The lower 
Court” has recorded a finding that the defendants’ allegation with regard to 
possession is not true and that as a matter of fact the first plaintiff was in exclusive 
possession ‘of the property till the trespass complained of. ‘The suit was accordingly 
-decreed. Mr. Krishnamurthi, advocate for the petitioner, admits that the finding 
recorded by the lower Court is a finding of fact but argues that as his client, the 
first defendant, is a co-owner having a half share in the suit properties, a suit under 
section 9 of the Specific Relief Act will not be maintainable. It is doubtful whether 
this position is correct. ‘There is at least the judgment of a single Judge of the 
‘Nagpur High Court in Abdul Aziz v. Sheik Amir}, that a suit under section 9 of the 
Specific Relief Act is maintainable by a co-owner alleging to be in exclusive possession 
of the property and that another co-owner cannot resist such a suit and that the 
-only remedy open to the latter is to sue for partition. Mr. Krishnamurthi relies 
-on a decision of Patanjali Sastri, J., in Veeraraghava Rao v. Gopala Rao*, where it 
was held that one co-owner cannot maintain a suit for trespass against another 
co-owner. ‘This was approved in the decision in Ramayya v. Achamma®. But 
it does not seem that either decision had any reference to or meant to deal with 
-a suit under section g of the Specific Relief Act. 


Be that as it may, I should not permit this point to be raised at this stage as 
it admittedly was not raised in the Court below. The first defendant has a remedy 
by way of suit for the establishment of his title and for partition on the basis of that 
title, if he establishes it. I am not, therefore, inclined to interfere in this revision 
‘petition by entertaining a point which was not previously taken. This civil revision 
“petition is dismissed with costs. 

V.S. —— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 


XKaramadai Naicken .. Appellant* 


D. 
R. Raju Pillai and another , .. Respondents. 

Limitation Act (IX of 1908), section 19—Statement by debtor in deed—Admission of liability coupled 
-with plea of discharge —Effect—Saving of limitation. 

Where there is a statement in a document by the debtor that he was under a liability and at the 
-same time it is coupled with a statement that he had discharged the debt, the intention of the executant 
must be gathered by reading the document as a whole and such a statement will not amount to an ac- 
-knowledgment of a subsisting liability so as to save limitation under section 19 of the Limitation Act. 





1. LL.R. 1 Nag. 922. 3. ILR 1 Mad. 160. 
2. (1941 a MLI 407. i “ee 
*S.A. No. 78 of 1946. 6th August, 1948. 
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Appeal against the decree of the Court of the Subordinate Judge of Coimbatore, 
in A. S. No. 117 of 1945, presented against the decree of the Court of the District 
Munsiff of Coimbatore in O. S. No. 884 of 1943. . 


V. T. Rangaswami Atyangar for Appellant. i E 
G. R. Jagadisa Aiyar and J. R. Alwar Naidu for Respondents. y% 
The Court delivered the following s a 


. Jupcment.—-The second defendant is the appellant. ‘The suit was instituted 
for recovery of a sum of Rs. goo due under a mortgage, dated gth March, 1922. 
The mortgage was executed by the first defendant in favour of one Mariyayi. 
Mariy ayi died sometime in 1923 leaving behind her Chockalinga, her husband, 
and “anakammal, a daughter and Ayyaswami Pillai, a son. Chockalinga died 
some time before 1931. ‘The exact date of death is not known. ‘The mortgagor 
intended to discharge the mortgage in 1931, and on the assumption that Ayya- 
swami, the son of the mortgagee, was entitled to the amount due under the mortgage, 
executed a deed of assignment of a usufructuary mortgage executed in his favour 
by a third party, in favour of Ayyaswami. ‘This deed of assignment is Ex, P-2, 
dated gth September, 1931. The mortgage debt due by that date was ascertained 
and was found to be Rs. 609. He executed a promissory note for a sum of Rs. 200 
on that date. .The consideration for the assignment by the usufructuary mortgage 
was taken to be Rs. 300 and a cash of Rs. 109 was paid to make up the total of 
Rs. 609 due under the mortgage in favour of Mariyayi. Thus ‘the entire mortgage 
debt was discharged by this arrangement with the son of the mortgagee. The 
first defendant sold the property comprised in the mortgage to one Palanisami jn 
July 1937 and from Palanisami the second defendant purchased the property 
on the 11th June, 1942. After all this, Kanakammal, the daughter of Mariyayi, 
executed in favour of the plaintiff a deed of assignment in respect of the mortgage 
debt due under the mortgage ‘executed by the first defendant on the gth March, 
1922. On the basis of this assignment the assignee instituted the present suit to 
enforce the debt under the mortgage deed. The assignment by Kanakammal 
was on the footing that the mortgage debt was the stridhana property of Mariyayi, 
and that after her death it had devolved upon her as her heir, ; 


In the suit the first defendant was ex parte as he had no interest in the property, 
and the second defendant was the main contesting defendant. The chief among 
the pleas raised by the defendant were that the mortgage debt was really the 
property of the family of CGhockalinga and Ayyaswami, that Mariyayi was metely 
a name-lender, and that therefore the discharge of that debt by the arrangement 
evidenced by Ex. P-2 was valid ; -and secondly that as the mortgage was dated 
goth March, 1922, and the present suit was instituted only on the 6th September, 
1943, the suit was barred by limitation. The plaintiff anticipated the plea of 
Jimitation and relied upon Ex. P-2 as containing an acknowledgment of the liability 
by the first defendant. = 


The trial. Court upheld both the contentions of the defendant and di sed 
the plaintiff’s suit. On appeal the learned Subordinate Judge reversed the decision 
on both the points and decreed the plaintiff’s suit. 


The only question that was argued in second appeal was the question of 
limitation. Unless Ex. P-2 contains a valid acknowledgment within the meaning 
of section 19 of the Limitation Act, the plaintiff’s suit would be barred, by limita- 
tion. Under Ex. P-2 the first defendant admitted that the mortgage debt amounted 
to Rs. 609 but stated that it was discharged by the execution of the promissory 
note, by, the assignment of the usufructuary mortgage and by payment of cash, 
The question therefore that arises for consideration is whether the statement of the 
first defendant in Ex. P-2 that there was a liability under a mortgage but that 
it was discharged amounts to an acknowledgment. In other words, is it an admis- 
sion of a subsisting liability in respect of the mortgage debt and does it contain 
an acknowledgment of a subsisting jural relationship of debtor and creditor between 
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the mortgagor and the mortgagee? When the statement of liability is coupled. 
with a statement that it is discharged it is difficult to see how a subsisting liakility- 
on that date could be inferred. . The learned. District Munsiff held that there was 
no subsisting liability in view of the clear language of the document. The learned 
Subordinate Judge however dissects the statement into two parts, the first part 
containing an admission of liability and the second part the mode in which it was 
discharged. Ignoring the second part he fastens himself to the first and concludes. 
that there is a subsisting liability. In my opinion, this kind of dissection of the 
statement of the first defendant in Ex. P-2 1s not permissible. The statement 
must be taken as a whole and the intention of the first defendant must be gathered 
by reading the document as a whole and not by confining attention to a particular 
portion of it. In my opinion, therefore, the process of interpreting the document 
adopted by the learned Subordinate Judge is wrong. 

The learned advocate for the respondents drew my attention to some of the 
decisions in which in circumstances somewhat different the Courts have construed 
documents containing acknowledgments as acknowledgments of a subsisting 
liability ; but the more relevant decision in my opinion is the decision reported 
in Rangaswami Chetty v. Thangavelu Chetty+, In that case as in the present, the 
statement by the debtor that he was under a liability was coupled with a state— 
ment that he had discharged the debt and it was held that such a statement did 
not amount to an acknowledgment of any subsisting liability, This decision, so 
far as I am aware, was never dissented, and on the other hand was cited with 
approval by this and other High Courts, The decision on which strong reliance 
was placed by the learned advocate for the respondents is the decision of Varada- 
chariar, J., in Ramasani Mestriar v. Velayutham Pilla*. In that case the mortgage 
which was put in suit was dated 15th November, 1913. By a later sale deed of 
11th November, 1921, the debtor made an arrangement for discharging the mort- 


“gage by sale of certain properties. Subsequently as there was a sub-mo 


on the property the sale deed became inoperative, and the debt could not be dis- 
ch in the manner contemplated by the parties. The mortgagee relied upon 
the recitals in the sale deed as constituting acknowledgment, when he was obliged 
to fall back on the mortgage and to enforce his rights under it. The learned Judge 
having regard to the nature of the document and having regard to the fact that 
the mode of discharge contemplated by the parties became ineffective held that 
there was a valid acknowledgment of a subsisting liability in the sale deed. The . 
learned Judge cited by way of illustration cases where a mortgage debt was intended 
to be discharged by the parties by execution of a sale deed, which however remained 
at the stage of contract without a sale deed in writing and registered and the contract 
for some reason or other became unenforceable. In such a case where the contract 
was merely executory the learned Judge asks : 

“ Can there be any doubt that the statement in the document will be available as an acknow-- 
ledgment of liability ? I do not see why the position should be different when the contemplated dis— 
charge proved ineffective because the mo to whom the conveyance was made had by that 
time become incompetent in law to give a by reason of the anterior sub-mortgage.” 

The situation therefore which the learned Judge ‘was dealing was one where the 

ies substituted one arrangement for another, and for some reason or other 
the later arrangement became frustrated, and the parties were relegated to the 
old arrangement ; and in such circumstances when the old aa, eeu was sought 
to be enforced it was possible to rely upon the statements in the later arrangement 
evidenced by a document as establishing a valid acknowledgment of a subsisting 
liability. The position in the present case is entirely different. The arrangement 
evidenced by Ex. P-2 did not become ineffective between the parties to the trans- 
action. The plaintiff who is a stranger to the arrangement wants to repudiate 
‘the arrangement as not binding on him, as he became the true owner of the mort- 
gage debt, and any discharge given by Ayyasami would not bind him. In sucha 
case the principle of the decision in Ramasamt Mestriar v. Velayutham Pillai? has. 
no application. ; 





1, (1919) I.L.R. 42 Mad. 637. 2. (1938) 1 M.L.J. 450. - 
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In Kondamma v. Venkatarayudu1, Madhavan Nair, J., had to deal with a case 
where a promissory note was renewed, and at the time of the renewal an endorse- 
ment was made on the earlier note to the effect that a fresh promissory note was 
executed on that day for the amount due under the previous note and that therefore 
the earlier note became void. Later by reason of some defect in the stamp the 
later promissory. note became unenforceable. The payee under the note was 
obliged therefore to fall back on the earlier note and rely upon the endorsement 
on it as constituting a valid acknowledgment. The question here also in my 
opinion is somewhat analogous to the position considered by Varadachariar, ds 
in Ramasami Mestriar v. Velayutham Pillai?. The second promissory note does 
not stand on the same footing as a payment or a complete transfer of property 
in discharge of a debt. It was merely a conditional payment. If that payment 
becomes ineffective it is open to the parties to fall back upon the earlier document, 
and the statement in the endorsement in the circumstances amounts to an acknow- 
ledgment of a subsisting liability or the existence of a jural relationship of debtor and 
«creditor. The decision of Venkataramana Rao, J., in Kuppuswamt Ayar v. Sabapaths 
Pathan®, does not help the respondents. In that case there was merely a direction 
by the mortgagors to a third person in whose favour they had executed a usu- 
fructuary mortgage, to pay the mortgage debt, and this arrangement was repeated 
by the mortgagors in their reply notice to a demand made by the mortgagee for 
payment ofthedebt. Itis obviously a case where there wasa clear acknowledgment 
of a subsisting liability. 

I do not think it is necessary to refer to the other decisions on the point, but 
two decisions which have been referred to in the judgment of Varadachariar, J., 
in Ramasamt Mesiriar v. Velayutham Pillat?, throw some light on the question now 
at issue. In Dajji Mehar v. Mahadeo Kumbi*t, the Nagpur Judicial Commissioners’ 
Court considered the decision in Rangaswamt Chetty v. Thangavelu Chetty® and it 
was distinguished on the ground that the document referred to therein recited 
that the judgment-debtor owed a debt, and that he had discharged it. Such a 
statement: taken as a whole does not amount to an acknowledgment of a liability 
which is subsisting. There the admission of liability was coupled with an assertion 
that it was discharged. Of course if the admission was an unqualified one and 
not coupled with any further conditions or any other indications leading to the 
anference that the debt was discharged the position would be different. The other 
decision is that of the Patna High Court in Chhaterdhari Mehto v. Nasip Stngh®. It 
was there held that a statement that there was a debt but that it had been dis- 
charged would not amount to an acknowledgment. Rangaswamt Chetty v. Thangavelu 
‘Ccetiy® was referred to and cited with approval. These cases, in my opinion, 
bring out the distinction between cases where there was a mere statement that 
a debt was due and a statement that it was due but with the qualification added 
that it was discharged. 

In these circumstances, in my opinion, the judgment of the learned Subordi- 
nate Judge holding that Ex. P-2 contained a valid acknowledgment of a subsisting 
liability and that the suit was not barred by limitation is erroneous. 

The second appeal is therefore allowed, the decision of the learned Subordinate 
Judge is set aside and that of the learned District Munsiff restored with costs here 
and in the Courts below. No leave. 

B.V.V. Appeal allowed, 





1. (1988) 2 M.L.J. 846. 4. (1924) 79 I.C. 66. 
2. 1 M.L.J. 450. > 1919) LL.R. 42 Mad. 637. 
3. 2 M.L.J. 24. - (1923) 78 I.C. g19. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE YAHYA ALI. 
K. Murugappa Mudaliar and others .. Petttioners* 
U, 
Kuppuswami Mudaliar and others .. Respondents. 
Criminal Procedure Code (V of 1898), section 144—~Performance of festival in the public road before a 
temple—Rivat claims by ies—Danger to public peace—Interference by authorities—Exacise uf rights under 
a.Giril Court decree— her can be resirained. : 
It is not the duty of the authorities who .are responsible for the preservation of the public peace 
to enforce a Civil Court decree or carry out the observations of the Court in all circumstances and 
at all costs. The preservation of the public peace is the function of the authorities and the magistracy 
and in the performance of that function it may be necessary for them to override temporarily private 
rights and where there is conflict between the public interest and a private right the former must 
prevail. The authorities are the proper Judges on the question whether civil rights can be allowed 
to be exercised without danger to public place. This rule is applicable equally to cases where there 
are competing and rival claims by two parties to the exercise of a right such as the performance of a 
festival in the public road before a temple. j 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
aken. that the High Court will be pleased to revise the order of the Court of the 
tationary Second Class Magistrate of Conjeeveram in M. C. No. 8 of 1947, dated. 
gth October, 1947. 
K. V. Ramachandra Atyar for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
A. Viswanatha Atyar and D. C. Krishnamurthy for Respondents. 
The Court made the following 


OrvER.—This is an application to revise an order under section 144, Criminal 
Procedure Code, made by the Stationary Sub-Magistrate, Conjeeveram in respect 
of the performance of Soorasamharam festival before the Mohambariamman 
Temple in Ayyampet, a suburb of Conjeeveram. The festival comes off on the 
18th of this month and in view of the fact that the petitioners had been restrained 
by similar orders in the preceding years from performing the festival, they applied 
sufficiently early with a view to get orders from the Magistrate and if the orders 
went against them to obtain remedy by way of revision from this Court. The 
application was disposed of by the Magistrate on gth October, 1947. He found 
on the basis of a report from the Circle Inspector of Police that if the petitioners 
are permitted to perform the festival first before the counter-petitioners, there 
may be breach of the peace. Consequently, the Magistrate passed orders under 
section 144, Criminal Procedure Code, fixing two different periods of time on 18th 
November, 1947, when either party should perform the festival at that place. The 
counter-petitioners’ party was to perform it first between 5-30 P.M. and 7 P.M. On 
that day and during that time the petitioners’ party was restrained from interfering 
with the celebration of the festival by the counter-petitioners. Likewise the peti- 
tioners were permitted to hold the festival between 7-15 P.M. and g P.M. and during 
that time the counter-petitioners were to be restrained by interfering with the per- 
formance of the ceremony by the petitioners. 


It would appear that the petitioners are interested in Kandappan temple 
situated in Kadapparkoil Street where the deity Subramaniam is worshipped. 
The idol seems to ees been installed and worshipped in that temple, from time 
immemorial. In Mohambariamman temple which is situate in Palli Street there 
was no Subramania idol. Hence Soorasamharam festival used to be performed 
by the petitioners bringing their idol from Kandappan temple near Mohambari- 
amman temple and performing Soorasamharam there. In or about 1906 the 
counter-petitioners installed Sri Balasubramaniaswami in the Mohambariamman 
temple and consecrated it. Thereafter, they commenced to perform Soorasamharam 
festival themselves. Disputes started between the two parties as to who was entitled 


*Cr.R.C, No. 1107 of 1947. 12th November, 1947.’ 
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to prior performance of the festival. For some time, the performance of the festival 
by either party was stopped by the authorities with the result the petitioners filed 
O. S. No. 290 of 1930 in the District Munsiff’s Court, Maduranthakam for a decla- 
ration of their right and for an injunction restraining the counter-petitioners from 
interfering with the exercise of those rights. That suit was decided by the 
District Munsiff on 4th February, 1931. The learned District Munsiff found 
that the petitioners were entitled to perform Soorasamharam festival 
for their idol on the public road near Mohambariamman temple although they 
were not entitled to do so within the counter-petitioners’ temple or in the vacant 
site in front thereof. As regards the right that was specifically claimed in that 
suit by the petitioners to have their Soorasamharam festival performed prior to 
that of the counter-petitioners, the learned District Munsiff made this observation : 

“It appears to me, considering the fact that the plaint idol has been having the utsavam 
for a much longer time than that of the defendants’ idol and that the defendants’ idol came into exis- 
tence only very recently, the preference ought to have been given to the plaintiffs’ idol to have the 
Surasamharam done first. But no such right can be declared and it is for the Magistracy and the 
police who will have to regulate the performance of the festival to pass suitable orders. Their right 
to regulate these is undisputed.” - 

Following upon these findings, the declaration was granted in these terms : 

“ That the plaintiffs are entitled to perform their Surasamharam festival for their idol in the 
public highway ın front of Mohambariamman temple and that the defendants be restrained by a 
permanent injunction interfering with the plainti performing the utsavam.”’ 

It has to be noted that though a declaration and injunction were asked for in 
respect of the prior or preferential right of the petitioners, no declaration whatever 
was made in that behalf in the operative part of the judgment or decree. It is on 
the other hand clear from the extracts from the judgment quoted above and from 
the effect of section 11 of the Code of Civil Procedure that that claim was definitely 
negatived by the trial Court. Against this judgment, the defendants appealed 
and the plaintiffs (petitioners herein) also filed a memorandum of cross-objections. 
The Subordinate Judge who heard the appeal allowed it in an erroneous view of 
the law. Dealing with the memorandum of cross-objections which related to the 
question of the plaintiffs’ right to first performance of the festival at that place, 
the learned Subordinate Judge dismissed the memorandum of objections also in the 
view that he had taken on the main question. But all that is material to observe 
is that the petitioners themselves understood the decree of the District Munsiff 
to amount to negativing their claim that they were entitled to first performance 
of the festival in preference to the counter-petitioners. It is in that view that the 
memorandum of cross-objections was filed. Against this judgment, there was an 
appeal brought to this Court by the petitioners, In the memorandum of second 
appeal, inter alia the following ground was taken : 

Ir The Court below having held that the plaintiffs were" entitled to perform their festival 
in priority to the defendants ought to have granted the declaration and injunction on that footing.” 
Lakshmana Rao, J., who heard the second appeal set aside the judgment and decree 
of the Subordinate Judge finding that : 

“there is a right to conduct a religious ee with its pig salaras observances through a public 
street so that it does not interfere with the ordinary use of tht street and subject to lawful directions 
by the Magistrate.” 

He held that a oe ious festival does not stand on a different footing and discounte- 
nanced the view of the Subordinate Judge that such a right is not recognised by 
law. There is, however, one observation in the judgment on which considerable 
reliance is placed by Mr. K. V. Ramachandra Aiyar for the petitioners which 
runs thus: 

“ The right is of course subject to the directions of the Magistrate to regular the order and manner 
of performance of the festival though it is found by the Courts below that the festival of Subramania- 
swami of Kandappar Koil used to be celebrated before the festival of Balasubramaniaswami of the 
temple of the defendants.” 

Following this observation, however, the learned Judge did not deem it necessary 
or proper in spite of Ground No. 17 taken by the appellants to modify the decree 
of the first Court by inserting therein a declaration as to the preferential right 

` : 
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of the petitioners to hold the Soorasamharam festival in front of Mohambariamman 
temple. On the contrary, the learned Judge restored the decree of the District 
Munsiff as it was with the only modification that the right of the petitioners to 
perform the festival will be subject to the directions of the Magistrate and the rights 
of the public. The grievance, as it appears now in the revision petition filed b 
the petitioners here, is that the decree of the Civil @ourt was flouted by the Magis- 
trate in passing the orders under revision and that under the guise of regulating 
the festival, the Magistrate has no right to pass orders directly contrary to the decree. 
As shown above, there is no decree either ofi the first Gourt or of this Court recognising 
- the right of the petitioners to perform the Soorasamharam festival in front of Moham- 
bariamman Temple prior to its performance by the counter-petitioners. The 
observations referred to above by the learned District Munsiff and Lakshmana Rao, 
J., do not amount to a declaration granted in their favour in the decree of the Civil 
Court since expressly the first Court whose decree was restored by this Court (with 
the modification already mentioned) refused to make any declaration with regard 
to this matter and this Court refused to incorporate it in the judgment in spite 
of a specific ground having been taken in that behalf. 


The next question is whether the observations of the trial Court and this Court 
with regard to the performance of the festival by the two parties, even if they do not 
amount to a decree, should not be respected and enforced by the Magistracy and 
the police. I have no doubt that in exercising their powers, the authorities will 
pay due respect to those observations, but in doing so, there can be no question 
that the paramount consideration should be that of maintenance of law and order. 
What has been said about decrees in the numerous decisions in regard to these 
matters applies a fortiori with regard to obiter dicta of this kind. In Manzur Hasan 
v. Muhammad amant, the Privy Council, while laying down that in India there is a 
Tight to conduct a religious procession with its appropriate observances through a 
public street so that it does not interfere with the ordinary use of the street by the 
public and subject to lawful directions by the Magistrate and that a civil suit for 
a declaration lies against those who interfere with a religious procession or its 
appropriate observances, considered it necessary to direct that a declaration of 
that right will be subject to the orders of the local authorities regulating the traffic, 
the Magistrates’ directions and the rights of the public. The question arose before 
a Full Bench of five Judges of this Court Viswanadha Rao, In re? with reference to 
the scope and extent of orders under section 144, Criminal Procedure Code. It 
was then conceded that it is not the duty of the authorities who are responsible 
for the preservation of the public peace to enforce a Civil Court decree in all cir- 
cumstances and at all costs. It was also pointed out that the preservation of the 
public peace is the function of the authorities and the magistracy and in the per- 
formance of that function it may be necessary for them to override temporarily 
private rights and that where there is a conflict between the public interest and a 
private right, the former must prevail. The authorities are the proper judges on 
the question whether civil rights can be allowed to be exercised without danger 
to public peace. I may also refer in this connection to a decision of the Allahabad 
High Court in Md. Jalil Khan v. Ram Nath Katua? where the Privy Council case 
referred to above was considered. It was clearly pointed out by Sulaiman, J., in that 
case that Civil Courts have no concern with the power of a Magistrate to issue 
whatever orders he considers necessary even if it restricts the ordinary right of using 
a public thoroughfare, when he apprehends a danger and that the right of way 
over a public road must always be subject to such orders of the Magistrate, 


Mr. Ramachandra Aiyar has raised a further contention that while all the 
cases bearing on the question as to the right to take out processions on the public 
highway arose on the assertion of that right by one party and its denial by another 
party, there was no case where the competing and rival claims of two parties to the 
a a a ee ga Bagan 


1. (1924) 48 M.L.J. 23: L. R. 52 I.A. 61 : 1006 (F.B.). 
1.L.R. 47 All. 151 (P.C.). 3- (1930) ILL.R. 53 All. 484. 
2. (1928) 55 M.L.J. 442: LL.R. 51 Mad. 


IT] RACHAPUDI RANGA RAO v. SUBBA RAO. 461 


exercise of that right at the identical place and at the same time were considered 
and that adjudication of such competing claims with reference to a highway vesting 
in the State is outside the province of the Civil Courts, at all events when the State 
is not impleaded as a party to the suit. This aspect of the matter was not raised 
in any of the three Courts before whom the civil rights were agitated by the peti- 
tioners and it is too late in the day to raise any distinction on that basis. The 
real effect of this contention would be to affect the maintainability of the plaintiffs’ 
own suit and the validity of the decree passed therein which they require the 
magistrates or police to enforce against the defendants. 


Finally Mr. Ramachandra Aiyar complains that continuously since 1939’ 
the petitioners have been prevented from holding the festival prior to the others 
on the ground that there would be apprehension of breach of peace without a 
bona fide attempt being made by the authorities to take the necessary steps to guard 
against it. ‘That, as I have already stated, is a matter for the authorities to consider 
or decide on each occasion in the light of the findings of the Civil Court and the 
conditions that may prevail in the locality. I decline to interfere and the petition 

B.V.V. ———— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice GOVINDA MENON. 
Rachapudi Ranga Rao .. Appellant* 
v. 
Balabhadrapatruni Subba Rao and others .. Respondents. 

Limitation Act (IX of 1908), Article 182 (5) and Civil Procedure Code (V of 1908), section 48—Exe- 
ee ee ee ore his assignment was recognised and the 
decres was iransferred to it for execution—If a proper application to a proper Court. 

In respect of a decree obtained on gth July, 1930, in the District Munsiff’s Court at Bapatla 
an execution application was filed in that Court on 14th June, 1942, for recognizing the assign- 
ment of the decree in favour of the applicant and for transfer of the decree together with the certificate 
to the District Munsiff’s Court at Tenali for execution. But this was finally ordered onlyon rath 
August, 1942, and the decree was transferred as prayed for, by which time twelve years had elapsed 
from the date of the decree. Meanwhile on gth July, 1942, the assignee decree-holder filed an 
execution petition in the District Munsiff’s Court at Tenali mentioning the fact of the assignment of 
the decree to him and requesting that Court to execute it by attachment and sale of immoveable 


property. On a question whether the application to the District Munsiff’s Court at Tenali was 
made to the proper Court, 


Held, as until a Court has received the decree transferred to it for execution has no jurisdiction 
to entertain an application for its execution, the Tenali Court had no jurisdiction to entertain the ap- 
plication of gth July, 1942, when it was filed or had the applicant any locus standi on that date to 
make the same since he was recognised as the assignee decree-holder only on 12th August, 1942, 
by which time execution had became barred. Hence that application was not one made to the 
proper Court within the time allowed by law. 


Appeal against the order of the Court of the Subordinate Judge of Tenali, 
in A. S. No. 178 of 1944, preferred against the order of the Court of the District 
Munsiff of Tenali in E. P. No. 306 of 1942 in O. S. No. 177 of 1930. 


K. Krishnamurthy for Appellant. 
V. Subramanyam for Respondents. 
The Court delivered the following 


JUuDGMENT.—The appellant is a transferee decree-holder and the second appeal 
arises out of the dismissal by the lower appellate Court of his application (E. P. 
No. 306 of 1942) to execute the decree in O. S. No. 177 of 1930, District Munsiff’s 
Court, Bapatla. 


O. S. No. 177 of 1930 was a decree for a sum of money passed against the 
respondents on the gth of July, 1930. Applications in the nature of steps-in-aid 





amrga 
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of execution had been made on five prior occasions by the original decree-holders. 
and finally the execution petition out of which this civil miscellaneous second 
appeal arises was filed on gth July, 1942, by the present appellant in the District 
Munsiff’s Court of Tenali, wherein he stated that the decree has been assigned to him 
and the Court was requested to execute it by attachment and sale of immoveable 
property. In the meanwhile on 14th June, 1942, the appellant had filed E. A. No. 
756 of 1942, in the District Munsiff’s Court, Bapatla, for recognising the assign- 
ment in his favour and for transmitting the decree together with the certificate 
to the District Munsiff’s Court, Tenali, for the purpose of execution. The service 
of notices of this application was a procrastinated one and finally on reth August, 
1942, the Court which passed the decree (District Munsiff’s Court, Bapatla) ordered 
its transmission to the District Munsiff’s Court, Tenali, wherein the records were 
received on 17th August, 1942. By this time 12 years had elapsed from the date- 
of the decree. That Court allowed the execution to proceed on the ground that 
the judgment-debtor had committed fraud and therefore the decree-holder was. 
entitled to an extension of the time lost by him on account of the fraud played 
by the judgment-debtor. On appeal, the learned Subordinate Judge found that 
there was no fraud committed by the judgment-debtor and hence the decree cannot 
be executed after the lapse of 12 years. JE 


The question for determination is whether the application for execution dated 
gth July, 1942, made to the District Munsiff’s Court, Tenali, was one made to the 
proper Court and within the time allowed, so that the assignee decree-holder may 
proceed with the execution. Mr. K. Krishnamurthi, the learned Counsel for the 
appellant contends that on the authority of Venkatraju v. Gangaraju+ the execution 
of the decree is not barred. Cornish, J., in that case did not go to the length of 
holding that an application made to a Court at a time when it had no jurisdiction 
to receive the same can be availed of by the applicant to save the period of limi- 
tation if he had already filed a transmission petition within time to the Court which 
passed the decree. This case is only authority for the proposition that if an exe- 
cution petition is filed within 12 years of the date of decree, but notice to the judg-- 
ment-debtor was served only after the period of 12 years, it cannot be held that 
the execution is itself barred or that an application made within 12 years’ limit 
cannot be proceeded with after the lapse of that time. As this second appeal is. 
not against the execution petition filed on 14th June, 1942, before the District 
Munsiff’s Court, Bapatla, the decision of Cornish, J., is distinguishable. At that 
time E. P. No. 306 of 1942 was filed before the District Munsiff’s Court, Tenali,. 
that Court had no jurisdiction to entertain the application or had the applicant 
(the present appellant) any locus standi to make the same since he was recognised 
as an assignee decree-holder only on 12th August, 1942. There is authority for 
the position in a decision of Jackson, J., in Nanjunda Chettiar v. Nallakaruppan Chettiar? 
that until a Court has received the decree transferred to it for execution it has no. 
jurisdiction to entertain an application for execution. Following this decision 
it has to be held that when E. P. No. 306 of 1942 was filed in the District Munsiff’s 
Court, Tenali, that Court had no jurisdiction to entertain the same even. though 
the decree was transmitted.to it later on and therefore it was not an application 
made to a proper Court as provided by law. 


Mr. K. Krishnamurthi further contends that when once the Bapatla Court 
made the order dated 12th August, 1942, recognising the transfer in favour’ of the 
appellant and directing the transmission to the District Munsiff’s Court, Tenali, 
the latter Court is entitled to proceed with the application made to it on gth July, 
1942, as if a proper application had been in existence before the 12 years’ period 
had expired, I find it impossible to accede to this contention. E. A. No. 756 of 
1942, dated 14th June, 1942, was merely an application for recognising the assign- 
ment and for transmission. There was no prayer as to the mode in which the 
decree has to be executed. The transmission application cannot therefore be- 
deemed to be a petition on which the decree can be executed. 
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The lower appellate Court has found that the respondent has not committed: 
any fraud in order that section 18 of the Limitation Act can be invoked. Mr. 
Krishnamurthi concedes that he cannot successfully attack this finding of the learned 
Subordinate Judge: The second appeal is dismissed with costs. 


Leave refused. 
V.S. e Gia Appeal dismissed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
PRESENT :— MR. Justice GOVINDARAJACHARI. 


Govinda Nair .. Appellant* 
U, Rea 
Srinivasa Pattar oa Respondent. 
_ Madras Agriculturist’ Relief Act (IV of 1938), sections 8, 9 and 10—Mortgage ae a nn 
registered deed of partition—Continuance of identity of debt, debtor and creditor down of debt—Single 


debt—Usufructuary mortgage over certain items and hypothecation over others—Debt if severable. 

The appellant’ who had a kanom over certain jenm properties borrowed a certain amount 
from and executed a promissory note in favour of one A who was the manager of a joint Hindu family. 
Subsequently he executed a deed of simple mortgage hypbthecating cighteen items of property to 
A to cover the amount due under the promissory note and a further cash advance. Then there was 
a partition in 4’s family and the same was evidenced by a registered deed of partition which allotted 
the mortgage to the share of the respondent. Later on a fresh document of mortgage was executed 
by the appellant in favour of the respondent covering all the items, but out of them only fifteen items 
were placed in the possession of the mortgagee while the remaining three continued in the possession 
of the mortgagor. The jenmi gave a melcharth over the properties covered by the appellant’s kanom 
to a third person who filed a suit for redemption of the kanom impleading the appellant and the 
respondent. A decree was passed in favour of the plaintiff directing possession to be delivered on 
paying the value of the improvements. There was also a direction that the respondent should be 
paid the amount due to him out of the sum to be deposited by the melcharthdar. The appellant 
who was an agriculturist having contended that the debt due to the respondent should be scaled 
down under dras Act IV of 1938, 

Held, that under the circumstances of the case there was an assignment of the debt under the 
deed of partition, that the.identity of the debt, the creditor and the debtor continued notwithstanding 
the subsequent cash advance and that the debt was consequently liable to be scaled down. 

Held futther, that the debt was one and indivisible notwithstanding the fact that in relation 
re there was a usulructuary mortgage over certain items and a hypothecation over certain 
oO items. 


Decisions in C. R. P. No. 348 of 1939 and C. R. P. No. 971 of 1942, followed. 


Appeal against the order of the Court of the Subordinate Judge of South 
Malabar at Palghat, dated and July, 1946, in A. S. Nos. 179 and 180 of 1945, 
preferred against the order of the Court of the District Munsiff, Alattur, in B.A. 
Nos. 645 and 1086 of 1944 in O. S. No. 508 of 1938. 

V. Balakrishna Eradt for Appellant. 

C. S. Swaminathan for Respondent. 


The Court delivered the following 


Jupcment.—The facts necessary for the disposal of this case may be shortly 
stated. The appellant had a kanom over certain properties which belonged in 
jenm to the Kuthiravattath tarwad. 


On 6th September, 1923, the appellant borrowed Rs. 600 from and executed 
a promissory note in favour of one Appu Pattar who was the manager of a joint 
Hindu family. On oth August, 1924, the appellant executed a deed of simple 
mortgage, Ex. P-1, hypothecating 18 items of property to Appu Pattar to cover 
the amount due under the promissory note of 1923 and a further cash advance. 
Ex. P-1 was for Rs. 1,000. : 

There was a partition in Appu Pattar’s family in 1930. It is common ground 
that this was evidenced by a registered deed of partition. It is also common ground 
that at that partition the mortgage evidenced by Ex. P-1 fell to the share of the 
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-Appu Pattar’s brother, Srinivasa Pattar, who is the respondent in the present 
appeal, 


On oth August, 1935, a fresh document of mortgage, Ex. P-2 was executed 
by the appelant in favour of the respondent. This covered the same 18 items, 
but 15 out of these items were put in the possession of the mortgagee while the 
remaining three continued in the possession of the mortgagor. It is not in dispute 
that Ex. P-2 was executed in renewal of Ex. P-1, the amount due as per Ex. P-2 
being Rs. 1,910. 


It is necessary to state a few more facts to show how the present litigation 
has arisen. 


The jenmi gave a melcharth over the properties covered by the appellant’s 
kanom to one Parvathi. She filed a suit to redeem the kanom in favour of the 
appellant impleading the appellant as the first defendant and the respondent as 
the second defendant. A decree was passed in her favour, directing possession 
of the properties to be given to her on her paying the value of the improvements 
which was ascertained. There was a direction also that out of the amount 
deposited, the respondent should be paid the amount due to him under Ex. P-2. 
As the appellant and the respondent were not agreed as to what amount was due, 
the ascertainment of the amount payable under Ex. P-2 was reserved to the execution 
stage. 


The melcharthdar deposited the amount in due course. The respondent 
then applied for a cheque for what he claimed to be due to him, his contention 
being that the debt under Ex. P-2 is not liable to be scaled down at all under the 
provisions of Madras Act IV of 1938. The contention of the appellant, on the 
other hand, was that the debt is liable to be scaled down. It is not in dispute 
that the appellant is an agriculturist within the meaning of Madras Act IV of 1938. 
The District Munsiff of Alattur, in whose Court the application for payment out 
was made by the respondent, held that the debt was liable to be scaled down and 
fixed the amount payable to the respondent in respect of Ex. P-2 at Rs. 950, and 
directed some deductions to be made out of it. On appeal, the Subordinate Judge 
of South Malabar at Palghat reversed the decree of the District Munsiff and held 
that the respondent was entitled to be paid the entire amount due under Ex. P-2 
without any scaling down. 


On behalf of the appellant, Mr. V. Balakrishna Eradi argues that the debt 
should have been scaled down and that the process of scaling down must be carried 
back to the promissory note of 1923. 


It 1s well settled that in order to take back the process of scaling down, it is 
necessary that the identity of the creditor, the identity of the debtor and the identity 
of the debt must all be established. There is no dispute here that the debtor is 
the same throughout the relevant period ; nor is there any question that the debt 
is the same. The debt is the same notwithstanding that there was, as already 
pointed out, a cash advance in 1924 when the original promissory note merged 
in the deed of simple mortgage, Ex. P-1. 


The discussion before me centred round the question whether it could be 
said that the creditor was the same throughout. ‘‘ Creditor’? has been defined 
in section 3 (5) of Madras Act IV of 1938 as follows: ‘‘ Creditor ” includes his 
heirs, legal representatives and assigns. Mr, Balakrishna Eradi’s argument is 
that the resppndent is an assignee within the meaning of that definition from the 
original creditor under Ex. P-1, namely, the joint family represented by Appu 
Pattar. It is common ground that Appu Pattar took the promissory note and 
obtained the mortgage Ex. P-1 as the manager of a joint Hindu family consisting 
of himself and the respondent. 


In dealing with the provisions of the Madras Agriculturists’ Relief Act with 
particular reference to the definition of “ creditor ” it has been repeatedly held 
that an assignment within the meaning of the definition must be a legal assignment 
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and not a! mere equitable assignment or an informal assignment. Proceeding. 
on this line of reasoning, it has been held that where a debt belongs to a ‘joint 


Hindu family at one time but belongs after partition to one branch or one or more 
members of that family, there is, subject to the exception, to which I shall presently 
refer, no assignment within the meaning of the Act. That exception arises where 
there is a document of partition, setting out the terms of the partition and allotting 
a particular item to the share of one member or one branch of the family. It is. 
somewhat curious that there is no reported judgment dealing with what I have 
characterised as the exception. Mr. Balakrishna Eradi, however, took great 
pains and has been able to show me some unreported judgments of Wadsworth 
and Patanjali Sastri, JJ., which place the matter beyond all doubt. In C. R. P. 
No. 348 of 1939, Wadsworth and Patanjali Sastri, JJ., held following the decisions 
in Venkatadri v. Lakshminarasimha! and Muthar Sahib v. Kadir Sahib*®, that if there- 
was a writing at the time of the partition evidencing the allotment of a promissory 
note debt to a person, that would be a legal assignment giving him the position 
of a creditor under the note and that if he was the assignee of the former creditor, 
the definition of “ creditor ” in Madras Act IV of 1938 would make him the “ same 
creditor.” ‘In C. R. P. No. 971 of 1942, the principle was applied to a case where 
the partition’ was evidenced by a partition decree. If the debt is a mortgage 
debt, for the purpose of a legal assignment, a registered document would undoubtedly, 
be necessary, but that requirement is satisfied in this case as admittedly the deed 
of partition executed by Appu Pattar and Srinivasa Pattar was registered. 


However the position might have stood if there had been no registered deed 
of partition; it cannot, in the light of the above decisions, be denied that there was. 
a legal assignment of the mortgage to the respondent by a registered deed of partition. 
executed in| his family in 1930. This position is well established for the purpose 
of Madras Act IV of 1938. It is therefore unnecessary to inquire whether and to 
what extent a partition can be regarded as an assignment for the purpose of other 
statutes or where questions other than those which: arise under Madras Act IV of 
1938 fall to be considered. That is why I have refrained from discussing the several 
decisions which have been quoted by the learned advocate for the appellant and 
‘by Mr. Swaminatha Aiyar the learned advocate for the respondent—decisions 
which have'analysed the ‘character of a partition transaction for the purposes of’ 
several statutory enactments. 


The only point that arises in this civil miscellaneous second appeal being 
one under Madras Act IV of 1938, I am bound by the decisions already quoted, 
to hold that the appellant has succeeded in establishing that there is an identity 
of the creditor, so that he can claim the benefit of the scaling down of the debt, 
tracing back its history to thé promissory note of 1923. The learned counsel agree 
that on this basis the correct amount is what was fixed by the learned District 
Munsiff. 

I should notice one further argument raised by Mr. Swaminatha Aiyar on 
behalf of the respondent. Adverting to the fact that 15 out of the 18 items of 

roperty were usufructuarily mortgaged to the respondent under Ex. P-2, Mr. 
ea A Aiyar argued that his client was entitled to the benefit of section 
ay. (t) of the Act, which provides that nothing contained in sections 8 and g. 
S affect any mortgage by virtue of which the mortgagee is in possession of the 
property mortgaged, where no rate of interest is stipulated as due to the mortgagee. 
This contention did not find acceptance with either of the Courts below. I too am 
unable to accept it. On a reading of Ex. P-2 it is clear that there is a single debt 
of Rs. 1,910. The security for the debt consists of 18 items of property. As already 
stated, 15 out of them were put in the possession of the mortgagee while the other 
3 items continued to be in the possession of the mortgagor. It would not therefore- 
be correct to describe the transaction as a mortgage, by virtue of which the mort-- 
gagee is in possession of the property mortgaged as admittedly the mortgagee is 

ki 
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in possession only of a portion of the property mortgaged. Having regard to the 
terms of Ex. P-2 it is not also possible to read it as embodying two transactions ; 
one a usufructuary mortgage in regard to certain items for one amount and the 
other a deed of hypothecation in respect of other items for another amount. There 
is, as already stated, a single amount for which all the properties are given as 
security and the debt is not split up as between,—if I may so describe it—the 
usufructuarily mortgaged portion of it and the hypothecated part of it. In this 
view, the respondent is not entitled to the benefit of section 10 (2) (t) of the Act. 


The result is that the decree of the lower appellate Court must be set aside 
and the decree of the first Court must be restored with costs here and in the lower 
appellate Court. 

No leave. 


B.V.V. gain Appeal allowed. 


[PRIVY COUNOIL]. 
(On appeal from the High Court of Judicature at Bombay.) 


PRESENT :—LORD SIMONDS, LORD OAKSEY AND SIR Joun BEAUMONT. 
The Premier Construction Co., Ltd. .. Appellant* 


v. 
The Commissioner of Income-tax, Bombay City .. Respondent. 


Income-tax Act (XI of 1922), sections 2 (1) and 4 (3) (vuli}—Income under managing agency agreement 
with a company part of whose income was agri al income—Proportionate part of the managing agent’s remune- 
ration, if also agricultural income exempt from income-tax. 

Where an assessee receives income, not itself of a character to fall within the definition of 
agricultural income contained in the Act, such income does not assume the character of agricultural 
income by reason of the source from which it is derived, or the method by which it is calculated. 
But if the income received falls within the definition of agricultural income it earns exemption, in 
whatever character the assessee receives it. ; 

The assessee, a firm, was the managing agents of a company part of whose income was agri- 
cultural income as defined in the Income-tax Act. The assessee claimed that as its remuneration was 
calculated with reference to the income of the principal company, part of which was agricultural 
income, such part of its remuneration as was proportionate to the agricultural income of the principal 
company, was itself agricultural income and as such exempt from income-tax. 


Held, the assessee received no agricultural income as defined by the Act ; it received remuneration 
under a contract for personal service calculated on the amount of profits earned by the employer 
‘company without regard to the source from which those profits are derived and payable, not in 
specie out of any item of such profits, but out of any moneys of the employer company available 

the purpose. The remuneration therefore is not agricultural income and is not exempt from tax. 


Sir Cyril Radcliffe, K.C. and R. P. Hills for Appellant. 
J. M. Tucker, K.C. and R. K. Handoo for Respondent. 


Their Lordships’ Judgment was delivered by 


Sır Joun Beaumont.—This is an appeal from a judgment of the High Court 
-of Judicature at Bombay, dated 27th March, 1945, given upon the reference of a 
question of law made to the Court under section 66 (1) of the Indian Income- 
tax Act by the Appellate Tribunal. 


The question referred to the High Court was in the following terms : 

“ Whether, in the circumstances of this case, that portion of the income received by the assessee 
, from the prinċipal company of Marsland Price and Company, Limited, which is proportionate to the 
“ agricultural income’ earned by the principal company, is ‘ agricultural income” within the meaning 
of section 2 (1) of the Indian Income-tax Act, 1922, and exempt from assessment under-the provisions 

„of section 4 (3) (viti) of the Act.” 
The High Court answered this question in the negative, taking the same view 
-of the law as had been taken by the Income-tax Officer, the Appellate Assistant 
Commissioner of Income-tax, Bombay, and the Income-tax Appellate Tribunal. 
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‘Their Lordships have no doubt that the view unanimously held by the Tribunals 
in India is correct. 

The assessee, at all material times, was the Managing Agent of Marsland Price 
and Company, Limited (hereinafter called “the principal company”), under 
an agreement, dated rst February, 1926, and made between the principal company 
ofthe one part and the assessee (byits then name of the Tata Construction 
Company; Limited) of the other part. The remuneration of the assessee was 


regulated by clause 2 of the agreement and under sub-clause (b) the assessee was 
entitled to: 


“A commission at the rate of ten per cent. per annum on the annual nett profits of the 
principal company after making all proper allowances and deductions from revenue for working 
expenses ble against profits but without making any deduction for depreciation or in res- 
pect of any ‘amount carried to reserve or sinking fund or any payment on account of super tax 
or any deduétion for expenditure on capital account povided ihat such commission shall not in 
any year amount to a less sum than rupees ten thousand ”. 


The year of assessment was the year 1942-1943. In that year the assessee 
received as remuneration under the Managing Agency Agreement a commission 
at the rate of ten per çent, of the nett profits of the principal company, that sum 
being in excess of the minimum salary secured by the agreement. The whole 
of this remuneration, less certain deductions which are not in question, was assessed 
to income-tax by the Income-tax Officer. 


One of the sources of income of the principal company is the manufacture of 
sugar from cane grown on its own farms and from other cane bought from outside, 
and it is not disputed that in so far as its income is derived from sugar manufactured 
from its own cane such income is agricultural income and as such is exempt from 
income-tax, The assessee claimed that as its remuneration was calculated with 
reference to the income of the principal company, part of which was agricultural 
‘Income, such part of the remuneration as was proportionate to the agricultural 
income of the principal company, was itself agricultural income and as such exempt 
from income-tax. As already indicated, this claim was rejected by the Income- 
tax Officer, and in appeal by the Assistant Commissioner of Income-tax and the 
Appellate: Tribunal. At the request of the assessee the Appellate Tribunal referred 
to the High Court the question already mentioned. 


“ Agricultural income ” is rendered exempt from income-tax by section 4 (3) 
{ottt) of the Indian Income-tax Act. “ Agricultural income ” is defined by sec- 
tion (2) (1) of the Act, so far as relevant, as: 


(a) Any rent or revenue derived from land which is used for agricultural 
purposes... e s oo 


(b) Any income, derived from such land : 
(i) Agriculture, or 


(1) ‘The performance of certain specified acts which may be paraphrased 
as acts necessary to render agricultural produce fit for market and sale. 


Nothing turns on the exact words of this sub-section. 


In the opinion of their Lordships the effect of the Managing Agency Agree- 
ment is that the assessee is entitled, in consideration of services rendered, to a mini- 
mum annual salary of Rs. 10,000 which is payable irrespective of whether or not 
the Dead an company has made any profit. If, in any year, ten per cent. of the 
profits made by the principal company exceeds Rs. 10,000, then the agent gets 
remuneration calculated as a percentage upon the profits of the principal company, 
without regard to the sources from which those profits are derived. 


In determining the question at issue some previous decision of this Board must 
be noticed. In Gopal Saran Narain Singh v. Commissioner of Income-tax, Bihar and 
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Orissa}, the assessee was entitled to an annuity under a contract, the annuity being 
made a charge upon agricultural land. The Board held that the annuity was not 
rent or revenue derived from land; it was money payable under a contract imposing 
personal liability on the covenantor, the discharge of which was secured by a charge 
on land. In Commissioner of Income-tax, Bihar and Orissa v. Maharajadhiraj of Darbhanga*, 
the assessee carried on business as a money-lender. As security for a debt due to 
him in respect of his business he was put into possession of agricultural land as a 
mortgagee. It was held that the rents received by the assessee from the agricultural 
land were agricultural income and exempt from income-tax, and that the exemp- 
tion was not affected by the circumstance that the rents were received as part of 
the money-lending business of the assessee, the exemption depending on the kind 
of income received and not on the character of the recipient. In Nawab Habibulla 
v. Commisstoner of Income-tax, Bengal*, the assessee as the Mutavalli of a Wakf recei- 
ved as remuneration for his services a monthly salary. It was held by, the Board 
that the fact that the income of the Wakf was derived from agricultural land did 
not make the remuneration paid to the Mutawalli “ agricultural income ” since the 
remuneration did not depend either on the nature of the properties which consti- 
tuted the Wakf Estate, or on the amount of income derived therefrom by the 
Estate. With this case may be compared Muhammad Isa v. Commissioner of Income- 
tax, Central and United Provices*, where the High Court of Allahabad held that the 
assessee as Mutawalli of a Wakf was entitled, by way of remuneration for his 
services, to retain as a beneficiary the agricultural income of the Wakf Estate and 
that such remuneration was therefore free from income-tax. 

In their Lordships’ view the principle to be derived from a consideration of 
the terms of the Income-tax Act and the authorities referred to is that where an 
assessee receives income, not itself of a character to fall, within the definition of 
ee income contained in the Act, such income does not assume the character 
of agricultural income by reason of the source from which itis derived, or the 
method by which it is calculated. But if the income received falls within the defini- 
tion of agricultural income it earns exemption, in whatever character the assessee 
receives it. In the present case the assessee received no agricultural income as 
defined by the Act ; it received remuneration under a contract for personal service 
calculated on the amount of profits earned by the employer, payable, not in specie 
out of any item of such profits, but out of any moneys of the employer available 
for the purpose. The remuneration therefore is not agricultural income and is 
not exempt from tax. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal be dismissed. The appellant must pay the costs. 

Solicitors for Appellant: Sanderson Lee & Co. 

Solicitor for Respondent : Solicitor, High Commissioner for India. 

V.S. Appeal dismissed- 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—LORD NORMAND, LORD OAKSEY AND SIR JOHN BEAUMONT. 
Muthuswami Thevar .. Appellant* 


v 


Chidambara Thevar .- Respondent. 
Hindu Law—Adoption— Who can give—Burden of proving an adoption—Madras school—Sudras— Adoption 
of morried man—Validity. 


1. (1935) 69 M.L.J. 190: L.R. 62 LA. 3. (1943) 1 M.L.J. 494: L.R. 70 LA. 14: 
207 : PPR 14 Pat. 552 (P.C.). 1.L.R. (1943) 1 Cal. 36 pe. í 4 
2. (1035) 69 MLL.J. 474: L.R. 62 I.A. 215 : 4. I.L.R. (1942) All 425. 
LL.R. 14 Pat. 623 (P.C.). 
* P. C. Appeal No. 61 of 1947. 19th July, 1948. 
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Under Hindu Law the only persons who can give a son in adoption are the father and the 
‘mother, and in the lifetime of the father, the mother cannot act without his permission, 


The burden of proving an adoption rests on him who asserts it, and the burden is a heavy one. 


According to the Dattaka Chandrika, which is regarded as authoritative in the Province of 
‘Madras, marriage concludes the period within which a Sudra may be adopted. 


Sir Herbert Cunliffe, K.C. and P. V. Subba Row for Appellant. 
H. J. Umrigar and Miss K. Tyabji for Respondent. 
Their Lordships’ Judgment was delivered by 


SIR Jonn Beaumont.—This is an ap from a judgment and decree of the 
High Court of Judicature at Madras, dated 12th January, 1945, reversing a 
judgment and decree of the Subordinate Judge of Ramnad dated r1th August, 1943. 


By an Order in Council, dated 19th February, 1946, the appellant was granted 
special leave to appeal to His Majesty in Council, leave to appeal having been 
‘refused by the High Court on the ground that the case did not fulfil the 
requirements of the Code of Civil Procedure as to value. On the hearing of 
this appeal: the respondent took the preliminary objection that the value of 
the subject-matter in dispute on appeal did not amount to Rs. 10,000 and that 
‘leave to appeal should not have been given. The respondent had ap 
on the petition for leave to appeal when the question of value was fully debated. 
The Order in Council did not reserve liberty to the respondent to raise this matter 
-again at the hearing and in their Lordships’ opinion the preliminary objection 
is not now ‘open. i 


The substantive question raised in the appeal is whether the respondent was 
validly adopted by one Chinnamadappa. The matter involves two questions. 
“The first whether there was an adoption in fact, and the second, if there was an 
adoption, whether it was rendered invalid by the circumstances, alleged by the 
‘appellant but denied by the respondent, that the respondent at the time of the 
adoption was a married man. The Subordinate Judge answered these questions’ 
in favour of the appellant ; the High Court answered them in favour of the res- 
pondent. ' 


The material facts are these :— 


Chinnamadappa and his elder brother Muthirulappa, and the appellant, 
‘who is the only son of Muthirulappa were members of a Joint Hindu family. 
Chinnamadappa had a daughter, the second defendant in this suit, who has since . 
died, but no son. The respondent is the son of Arunachala who had married a 
‘sister of Chinnamadappa;: The PF aig are Sudras, It is alleged by the res- 
pondent, but denied by the appellant, that on 19th October, 1934, a ceremony . 
took place at which the respondent was validly adopted by Chinnamadappa. At. 
this time the respondent was a grown up man; he himself put his age at about 
twenty-three! or twenty-four, and the learned Subordinate Judge thought that. 
he was somewhat older. On grd November, 1934, Chinnamadappa executed 
a deed of adoption (Ex. D. 1) before the Sub-Registrar. The deed recites that 
the respondent, the younger son of Arunachala was taken in adoption by Chinna- 
madappa on 19th October, 1934, with the consent of Chellamuthu the elder 
uterine brother of the respondent according to law and according to Shastras. 
The deed was signed by Chinnamadappa, and there were six witnesses, including 
Muthirulappa and Chellamuthu, but not including Arunachala. The deed was | 
duly registered on 6th November, 1934. Chinnamadappa died in December, 1934. 


On goth July, 1936, the respondent presented a petition to the Tahsildar of 
Kamudhi alleging his adoption by Chinnamadappa, and that he and Muthirulappa 
were enjoying the family properties as a joint family, and praying that the name of 
the petitioner might be included as a joint pattadar of the properties mentioned 
and that the, patta might be issued in his name and the name of Muthirulappa. 
In answer to: this petition Arunachala made a statement | Ex. P. 7 (c)] before the 
Tahsildar in which he said that he had not given the respondent in adoption to 
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Chinnamadappa, that the respondent and Chellamuthu were living in his family 
alone, that he did not know an hana about the adoption deed, and that he and his. 
two sons were living together though separated, and that the respondent was then 


thirty-five years old. 

On 18th April, 1938, Arunachala filed two petitions [Exs. P. 3 and P. 3 (a),] 
one before the Tahsildar of Kamudhi, Ramnad Estate, and the other before the 
Revenue Officer, Southern Circle, Ramnad Estate. In both the petitions, which 
are in similar terms, Arunachala stated that he did not give the respondent in adop— 
tion to anybody ; that the respondent would be bound to do the funeral ceremony 
to himself and that the respondent had been residing on the petitioner’s property 
since childhood up to that date. On 11th July, 1938, the Estate Manager of Ram- 
nad passed an order to the effect that a joint patta would be issued unless a suit 
was filed for adjudication of the dispute as to the adoption by a Civil Court. On 
igth September, 1938, the appellant brought the suit from which this appeal arises- 
in the Court of the Subordinate Judge of Ramnad for a declaration that the alleged 
adoption of the respondent by Chinnamadappa never in fact took place, and that 
if it did, it was invalid. Arunachala had died before the hearing of the suit, 
but his statements [Exs. P. 7 (c), P. 3 and P. 3 (a)], which were against his pecu- 
niary and proprietary interest were proved. 

It is well settled under Hindu Law that the only persons who can give a son 
in adoption are the father and the mother, and in the lifetime of the father the 
mother cannot act without his permission. The main question in this appeal is 
whether a valid adoption of the respondent is proved in view of the denial by 
the father that he ever gave the respondent in adoption. The burden of proving 
an adoption rests on him who asserts it, and the burden is a heavy one. In 
Dal Bahadur Singh v. Bijai Bahadur Singh, Lord Buckmaster in delivering the opi-- 
nion of their Lordships referred to the very grave and serious onus that rests upon 
any person who seeks to displace the natural succession of property by alleging 
an adoption. 


The direct evidence as to the holding of the alleged adoption ceremony consists 
of six witnesses called by the appellant who say that no sack ceremony took place, 
and that if there had been such a ceremony they themselves would have been in- 
vited to it; and five witnesses called by the respondent who say that they were- 
present at the ceremony and that Arunachala gave the respondent in adoption. 
All the witnesses seem to have been friends or relations of the parties and there is no 
corroboration of their testimony such as is often found in cases of disputed adop- 
tion. No priest or local official who might be regarded as disinterested was called ; 
no cards of invitation to the ceremony were produced, and there was no photograph 
of the ceremony. ‘The direct evidence in support of the ceremony was therefore - 
weak and it is not surprising that it did notimpress the trial Judge. Mr. Justice 
King, who delivered the judgment of the High Court based his view that the adop- 
tion was proved mainly on the adoption deed, but the judgment is to a large extent 
vitiated by the Court having placed the burden of proof on the wrong shoulders.. 
Towards the close of his judgment Mr. Justice King said, 

« We are of the opinion that the plaintiff in this suit has entirely failed to prove that the adoption 
of the first defendant which has been solemnly recited in a registered deed, never took place.” 
There is no doubt force in the argument that it is unlikely that Chinnamadappa 
would have executed a formal deed of adoption before the Sub-Registrar, if he 
knew that no adoption had in fact taken place. This argument however does 
not carry the respondent far enough. It may be that a ceremony did take place 
as alleged, and that Chinnamadappa believed the adoption to be valid. He may 
have been told that Arunachala approved the adoption, as would be natural, 
gince it was to the bencfit of himself and his family, and that he had asked his 
eldest son Chellamuthu to deputise for’ him in the physical act of handing 
the respondent over in adoption. But the fact that Cihnnamadappa supposed: 
ne 
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the adoption to be valid would not help, if in fact Arunachala did not consent to it. 
The statement of Arunachala that he did not give the respondent in adoption is 
corroborated by the terms of the adoption deed which refers only to the consent of 
the respondent’s brother, whilst his statement that he knew nothing about the 
adoption deed is corroborated by the omission of his name as an attesting witness. 
The reason given in evidence for this omission was that Arunachala was unable 
to write, but as the learned Subordinate Judge observed he could have affixed 
his thumb impression. 


Other matters on which the Judges of the High Court relied as indirect evi- 
dence in support of the adoption can be disposed of shortly. Great importance 
was attached to the fact that Muthirulappa had agreed to the adoption although 
it introduced a new member into his family, and reduced his share in the family 
property. The appellant says that his father was hostile to him and that this ex- 
plains his support of the adoption. But apart from this, a Hindu in relation to 
adoption, has to consider matters other than financial benefit, and Muthirulappa 
may have thought it was proper that his brother who had no son, should be encour- 
aged to adopt a nephew, and so derive spiritual benefit. The High Court further 
considered that the documents produced in evidence showed that both the appel- 
lant and the respondent had taken part in the management of this estate, whilst 
1t was conceded that all the most Important documents belonging to the family, 
including more than sixty title deeds, were in the possession of the respondent. 
But as the discussion of the evidence by the learned Subordinate Judge shows that 
the muchilikas relating to the estate were executed after the death of Chinnamadappa 
by Muthirulappa, and after his death by the appellant and not by the respondent ; 
and the bulk of the receipts for dues paid to the estate were in the name of the appel- 
lant. The respondent produced two such receipts D.8 and D.8 (a) which were 
for small sums and given on the same day and their Lordships think no great sig- 
ficance can be attached to them. ‘The possession by the respondent of family 
document can be explained on the footing that he received them from Muthirulappa 
who always supported the adoption. In the result their Lordships see no reason 
for rejecting the statement of Arunachala and agree with the learned Subordinate 
Judge in thinking that a valid adoption of the respondent by Chinnamadappa has. 
not been proved. 


On this view of the matter the question whether the respondent was married, 
and if so what effect that had on the validity of the adoption, does not arise. As, 
however, the question led to a difference of opinion in the Courts in India, their 
Lordships would observe that they think the evidence establishes that the respondent 
was married some years ago. ‘There is evidence that he had divorced his wife 
before the date of the adoption ceremony, but according to the Dattaka Chandrika, 
which is regarded as authoritative in the Province of Madras, marriage concludes 
the period within which a Sudra may be adopted (Vytulinga v. Viyayathammal’, 
and Lingayya Chetti v. Chengalammal)*. If their Lordships had thought the fact 
of adoption proved, they would have held the adoptipn invalid on the ground 
of the marriage of the respondent. 


For these reasons their Lordships will humbly advise His Majesty that this 
appeal be allowed, that the decree of the High Court of Madras dated 12th January, 
1945, be set aside and that the decree dated 11th August, 1943, of the Subordinate 
Judge of Ramnad be restored. The respondent must pay the costs of the appeal 
to the High Court and of this appeal. 

Solicitors for the Appellant: T. L. Wilson @ Co. 

Solicitors for the Respondent : Douglas Grant & Dold. 


VS Appeal allowed. 
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[PRIVY COUNOIL.] 
4 (On appeal from the High Court of Judicature at Madras.) 
PRESENT :—LORD SIMONDS, Lord MacDERMOTT AND Sir JOHN BEAUMONT. 
Balasubramania Raghunatha Rangaswami Singapuliar -~ Appellant* 
D 


S. T. Nagappa Chettiar alias Chockalinga Chettiar (since deceased) 
now represented by S. T. Muthiah Chettiar and others .. Respondents. 


Privy Council—Practice—Matters relating to accounts. 
In matters relating to accounts the Board will determine any question of principle involved 


but will not consider mere items of account. 
Practice Note, L.R. 69 I.A. 172 (P.C.), relied on. 


C. S. Rewcastle, K.G. and B. Sen for Appellant. 
F. M. Pringle, K.G. and P. V. Subba Row for Respondents. 
Their Lordships’ Judgment was delivered by 


Six Jonn BEAuMONT.—This is an appeal from a judgment and order of the 
High Court of Judicature at Madras, dated 22nd March, 1945, which varied a 
judgment and order of the Court of the Subordinate Judge of ‘Tanjore dated 15th 
December, 1942. f 


The only matter for consideration in the appeal is the correctness or otherwise 
of the accounts of a receiver as a preliminary to his discharge following upon the 
final determination of the dispute between the parties to the litigation. 


It is well established that in matters relating to accounts the Board will deter- 
mine any question of principle involved but will not consider mere items of account. 
See Practice Note in L.R. 69 I.A., page 172. The present appeal appears to involve 
no question of principle. 

The original first respondent 5. T. Nagappa Chettiar (hereafter referred to as 
“the receiver ’?), who has died pending the hearing of this appeal, was originally 
appointed receiver in the year 1924. The suit in which he was so appointed 
raised the question of the validity of a sale of 14 villages made by the predecessor 
in title of the appellant to the receiver in his private capacity. The suit resulted 
in its being held that the sale was invalid, but that the receiver was entitled to retain 
possession of the 14 villages until he had been paid a sum of Rs. 85,000 with simple 
interest at g per cent. per annum, a sum which now amounts to over Rs. 3 lakhs. 


In order to work out the final order in the suit it was necessary to take accounts 
of the receiver. Various orders were made directing him to deliver accounts and 
on two occasions certain of the accounts were audited. Eventually the Subordi- 
nate Judge to whom the suit had been transferred, appointed a commissioner to 
examine certain accounts of the receiver. The commissioner made a report to 
which both parties carried in exceptions. 

At the hearing the Subordinate Judge came to the conclusion that the accounts 
delivered by the receiver were so unsatisfactory as to make it impracticable to act 
upon them, and he held that the receiver should be charged with a net income of 
Rs. 9,000 per annum received from the 14 villages during a period of 18 years making 
a sum of Rs. 1,62,000. Debiting that amount to the receiver the Subordinate 
Judge found the balance due to him at Rs. 1,48,228. The learned Judge however 
discussed an alternative method of fixing’ the amount due to the receiver, based 
as far as practicable on his accounts, and considered the allowances which it would 
be proper to make to the receiver on that basis. 


In appeal the learned Judges of the High Court expressed the view that the 
‘Subordinate Judge was not justified in discarding the accounts altogether, and it is 
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argued by the appellant that the learned Judges therein were wrong in principle. 
But the Judges of the High Court did not hold that the accounts should be treated 
as conclusive, nor do they seem to have acted upon them to any great extent. Ob- 
viously they were entitled to accept so much of the accounts as they thought réliable. 
The method which the learned Judges of the High Court adopted for working, 
out of the liability of the receiver was to take his gross receipt at Rs. 2,72,986, a 
figure which they say was not in dispute, although the learned Subordinate Judge 
had considered that that figure should be reduced to Rs. 2,28,049, and they then con- 
sidered the allowances which should be made to the receiver, this being the alter- 
native method which had been adopted by the Subordinate Judge. The two 
major points upon which the Judges of the High Court differed from the view of 
the Subordinate Judge were, first, that whereas the Subordinate Judge had 
expressed the view that 10 percent. might be allowed for rents irrecoverable, the 
Judges of the High Court thought, for reason which commend themselves to their 
Lordships, that 30 per cent. would be a fair allowance. The second point of 
difference related to establishment charges upon which the Judges of the High 
Court took a view more generous to the receiver than that which appealed to the 
Subordinate Jucte; but the claim put forward by the receiver under this head 
was not accepted in full. 

Having determined the basis on which the accounts should be taken the High 
Court remanded the case to the lower Court to draw up an account in the light of 
the judgment. The case came on remand before a Subordinate Judge other than 
the ‘Trial Judge, who drew up an account on the basis of the judgment of the High 
Court and found the amount due to the receiver at Rs. 2,06,821. No objection 
has been taken to the judgment on remand if the judgment of the High Court 
was right. 

As already indicated in the view of their Lordships there is no ground for sug- 
gesting that the High Court acted upon any wrong principle, and their Lordships 
may add that they see no ground for thinking that the High Court erred in respect 
of any of the items dealt with. 


For thése reasons their Lordships will humbly advise His Majesty that this 
appeal be dismissed with costs. 

Solicitors for Appellant :—Hy. S. L. Polak & Co. 

Solicitors for Respondents :—Lambert and White. 

V.S. Appeal dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice HORWILL. 


Maramreddi Ramireddi, minor by guardian and natural mother 
Nagabhushanamma .. Appellant* 
Ua 

Vallapareddi Ramakrishnareddi and another - .. Respondents. 

Civil Procedure Code (V of 1908), Order XXI, rule 3—Application to be brought on record as legal re- 

ine—Dismissal—Appeal held to have abated—Proper remedy. 

Where pending the disposal of an appeal, the appellant dies and a person claiming to be the 
legal representative of the appellant, applies to the Court to be brought on record, but his applica- 
tion is damen j on the ground that he was not the legal representative and consequently the 


is held to have abated his only remedy is to a against the order of abatement as it 1s equi t 
to a decree, and not to seek to revise or ap against the order of dismissal of his application. 


Case law discussed. 





*A.A.O. No. 619 of 1946 and 5th August, 1948. 
C.R.P. No. 1418 of 1946. ah 
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Appeal against the order of the District Court, Nellore, dated .13th March, 
1946, in I.A. 118 of 1946 in A.S. No. 434 of 1945, etc. 


V. Vedantachan and T. Rangaswami Aiyangar for Appellant. 
K., Umamaheswaram and M. S. Ramachandra Rao for Respondents. 
The Court delivered the following 


JUDGMENT.—Kamamma filed a suit for a declaration that she was the owner 
of certain property and for an injunction restraining the defendants from interfering 
with her possession. 

The husband of Kamamma entered into an agreement with his brother whereby 
he was to enjoy the suit land for his lifetime, after which it was to pass to his brother 
absolutely. The widow claimed that that agreement was not binding on the 
estate, which she represented, and that in any event she had become the owner of 
the property by adverse possession. Her suit was dismissed. She in due course 
filed an appeal (A.S. No. 434 of 1945) ; but before she did so'she had adopted 
the present appellant. He, however, was not made a party to the appeal; and 
some time after the appeal had been filed the widow died. The appellant then 
sought to be brought on record as her legal representative. Thereupon, two appli- 
cations were filed ; I.A. No. 773 of 1945 under Order 22, rule 3, for the appellant 
to be brought on record as the legal representative, and again on the date of hearing, 
I.A. No. 118 of 1946 under Order’ 22, rule 10 of the Civil Procedure Code, and 
Order 1, rule 10 of the Civil Procedure were filed. These petitions were 
dismissed on the ground that the appellant was not the legal representative of the 
widow and that as her interest had not devolved upon him he could not be added 
as a party under Order 1, rule 10 of the Civil Procedure Code. - Upon his appli- 
cations being dismissed, the appeal was held to have abated. 


Against the order on the petition filed under Order 22, rule 3 of the Civil 
Procedure Code, C.R.P. No. 1418 of 1946 has been filed ; and against the order in 
I. A. No. 118 of 1946, C.M.A. No, 619 of 1946 has been filed. 

The main question discussed in this appeal and civil revision petition is whether 
the appellant has any remedy by way of an-appeal against the order, that the appeal 
has abated. When a similar question was considered in Subramania Iyer v. Venkata- 
ramier, the learned Judges said, 

“We think that an order of the Court declaring that a suit has abated owing to the cause of 
action not surviving is a decree, as it determines that the right of the plaintiff ceased to exist on his 
death and, therefore, it falls within the definition of a decree, there being no appeal provided for 
in the Code from that order.” 

They therefore held that the only remedy of a person whose application to be brought 
on record as a legal representative has been dismissed is to appeal against the order 
of abatement. It has been argued that this decision cannot be right and that 
later decisions of this Court have thrown some doubt on its correctness. It is 
argued that since the person seeking to be brought on record as a legal representative 
is not a party to the appeal, his application to be made a party having been dis- 
missed, he is not a party to the order of abatement and would therefore have no 
right of appeal. Although he is not eo nomine a party to the order of abatement, 
yet, in essence, every person who could possibly claim any interest through the 
late widow can be said to be affected by the order, because the order is in effect 
a finding that there is no person entitled to continue the suit after the death of the 
appellant. Subramania Iyer v. Venkataramier1, was followed in Suppa Naicken v. Perumal 
Chetit®, where the question was discussed at much greater length. Subramania 
Iyer v. Venkataramier!, did not discuss the earlier decisions of this Court ; but in 
Suppa Naicken v. Perumal Chetti*, Bhikaji Ramachandra v. Purushottam®, Subbayya v. 
Saminatha Atyar*, Meenatchi Achi v. Anantanarayana Iyer®, as well as Subramania Iyer 
v. Venkataramier1, were followed and other decisions of this High Court and of. 





I. (1914) 31 I.C. 4. 4. (1895) 5 M.L.J. 63 : I.L.R. 18 Mad. 496 
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„other High Courts considered. It is true that in the particular case under consi- 
deration in Suppa Naicken v. Perumal Chetit}, the person claiming to be the legal 
representative had been added as a party and the question was raised in the form 
-of an issue ; but that does not mean that this decision was an obiter dictum ; for the 
learned Judges thought it necessary for the disposal of the matter before them to 
give a finding on the question whether an order of abatement was a decree, and 
for the purpose of giving a decision considered the authorities above referred to. 
In Ayya Mudali Velan v. Veerayyee*, Oldfield and Seshagiri Aiyar, JJ., held that 
„an order refusing to bring a party on record was itself a decree and therefore appeal- 
able as such; but that decision was expressly overruled in Venkatakrishna Reddi 
v. Krishna! Reddi®, in which, however, the question whether an appeal lay against 
an order of abatement was expressly left open.. That decision did not, therefore, 
weaken the effect of the decisions in Subramania Aiyar v. Venkataramuer*, and Suppa - 
_Natcken v.| Perumal Chetti}, and the cases that preceded them. As, recently as in — 
‘Gopalakrishna v. Lakshmikantham®, Happell, J., held that Suppa Naicken v. Perumal 
‘Chetti, is still good law and that a person claiming to be a legal representative 
and whos cen to be brought on record is dismissed has no other remedy 
except to appeal against the order of abatement. 


As fan as C.M.A. No: 619 of 1946 is concerned, Order 22, rule 10, would not 
apply, since that rule applies only to cases not covered by the rules preceding it ; 
‘so that cases covered by Order 22, rule 3, could not be brought within the ambit of 
Order 22, rule 10. No appeal therefore lies. 


Even if we assume that the petitioner might have been brought on record 
-as the legal representative of his mother, on the grounds that she had acquired 
title by adverse possession’ and that he was her heir and that technically there is 
no bar to the institution of a civil revision petition, this Court would not ordinarily 
entertain a‘revision petition when an alternative remedy by way of an appeal against 
the order of abatement lies. | 

I have been requested to convert the civil revision petition into an appeal? 
but that cannot be done, because the order to be appealed against is.not the 
order against which the civil revision petition has been preferred. It is true that 
the order of abatement may have been passed immediately after the order dismissing 
‘the interlocutory applications, but that would make it nonetheless a distinct order. 


The civil revision pétition and the civil miscellaneous appeal are therefore 
dismissed with costs, one set for both proceedings. All the printing charges may 
be included in the costs. 

VES: Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
! PRESENT :—MR. Justice HORWILL. , 
Alla Annapurnamma .. Appellant* 


- U. 
P. L. Swami .. Respondent. 
Registration Act (XVI of 1908), section 17 (2) (vi)—Applicability—Compromise decree in suit in which 
immoceable property was also the subject-matter—Registration—Necessily. 
In a suit for a settlement of the accounts of the profits, income and expenditure of a certain talkie 
-concern in which the plaintiff claimed a three-annas share, the defendant pleaded in defence a com- 
promise decree in a prior suit between the same parties according to which the plaintiff's right in the 
suit property in the later suit became extinguished. On a question whether the compromise . 


required registration, 
i a sp NGAGAS ee 


1. (1916) 30 M.L.J. 486. 450 (F.B.). 
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Held: That though the plaint in the earlier suit had asked only for a charge, immoveable- 
property which was the subject of the compromise decree was also the subject-matter of the suit and 
so section 17 (2) (vi) of the Registration Act, had a direct application to the facts of the case and’. 
registration was not necessary. 

Appeal against the order of the Court of the Subordinate Judge of Guntur, 
dated 29th July, 1946, in A. S. No. 23 of 1946 (O. S. No. 274 of 1945, District 
Munsiff’s Court of Guntur). 


V. Rangachari for Appellant. 
K. Venkataramani for Respondent. 
The Court delivered the following 


JDpGMENT.—The respondent sued the appellant for a settlement of the accounts. 
of the profits, income and expenditure of the Sri Krishna Talkies, Guntur, in which 
he claimed a three-annas share. The defendant’s answer to the plaintiff’s claim. 
was that the plaintiff had owed her a sum of Rs. 750, for which and interest she had 
filed a suit for Rs. 929-8-0, asking for a charge on the three-annas share of the 
plaintiff for the suit amount. The suit resulted in a compromise, according to 
which the defendant was to be given a e on the three-annas share until the 
gist July, 1940. If, by that date the plaintiff had paid Rs. 600, it would be accepted 
in full satisfaction of the decree against him. If he did not, then the plaintiff’s 
three-annas share in the suit property would become extinguished and the defendant 
in full satisfaction of the suit claim would take the three-annas share. The learned 
District Munsiff held that since the plaintiff had not paid the Rs. 600 within the 
stipulated date in accordance with the terms of the decree, the defendant was 
entitled to the suit property, the plaintiff’s right in the suit property having become 
extinguished. He therefore dismissed the suit on the ground that there was no 
subsisting cause of action. 


It was objected by the plaintiff that since the compromise had not been 
registered, the defendant had obtained no right under the decree. Relying on 
Seetharamacharyulu v. Venkata Subbamma1, the learned District Munsiff held that 
under sub-section (2), clause (zi) of section 17 of the Registration Act, registration 
was not necessary, since the property concerned in the compromise had been the 
subject-matter of the suit. The learned Subordinate Judge on appeal did not 


discuss the effect of clause (vi) of sub-clause (2) of section 17 of the Registration 
Act, but said : 


through a Court of law or by virtue of a private arrangement. .......2..2.., It must be recog 
mised by a proper application within three months from the date thereof... . We do not know 
whether this concern was run together or separately or whether there is any show or not or whether 
any amourts were collected and profits have to be paid. So all these ue have to be considered 
by the learned District Munsiff having regard to the observations above and the law on the subject.. 
necessary the issues will have to be recast. The parties may be given opportunity to adduce oral 


The learned Subordinate Judge thereupon remanded the suit for fresh disposal. 


The appeal -was improperly disposed of. The judgment of the learned Sub- 
ordinate Judge was a reversing one ; and he should have discussed fully various 
points raised by the learned District Munsiff. He did not, as already stated, 
refer at all to sub-section (2), clause (vi) of section 17; andifthe learned District 
Munsiff’s interpretation of that clause was correct, then there was no need to 
consider all the other matters referred to in the above quoted passage. 


It is true that the plaint in the suit is not available ; but the preamble to the 
decree shows that the suit was one in which a charge on the property was prayed 
for ; and during the course of the proceedings in the trial Court the parties admitted 
that that was so. Under the decree the whole of the plaintiff’s interest in the 
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business became extinguished and passed to the defendant if Rs. 600 was not paid 
within the specified period, whereas only a charge was asked for in the plaint ; 
but the immoveable property which was the subject-matter of the compromise 
decree was also the subject-matter of the suit.; and so section 17, sub-clause (2), 
clause (vi) has a direct application to the facts of this case. The learned District 
Munsiff was therefore right in holding that the plaintiff’s interest in the property 
had become extinguished and that no suit lay. 


The appeal is alowed with costs in this Court and in the lower appellate Court 

and the decree of the District Munsiff restored, 
V.S. n Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mr. JUSTICE SUBBA Rao. 
Vimala & Co. „e Applicants* 
(Plaintiffs) 
0. 
Sivam & Co., by partners (1) N.K.M.S.P. Valliyappa Chettiar, 
(2) M.S. Chockalingam Chettiar and (3) K.RM.T.T.V. 
Vedachalam Chettiar .. Respondents 
(Defendants). 

Ciml Procedure Code (V of 1908), Order 30, rules 1, 3 and 6—Suit against represented by three named 
partners—Summons served on one partner—Appearance and written statement filed by such partner as second defen- 
dant—Validity—Written statement to he treated as that of firm. 

The plaintiffs filed the suit against a firm represented by three named partners. The summons 
was taken out to the firm represented by the three partners and the notice was served on one of the 
three partners who entered appearance and filed a written statement. A il of the written 
statement showed that it was really on behalf of the firm, but the partner stated that it was the written 
Statement of himself as second defendant. The plaintiffs took out an application for striking out 
the defence and contended that either the partner who had filed the written statement should amend 
the vakalat and the statement so as to enter appearance and contest on behalf of the firm, or that the 
vakalat and the written statement should be rejected. 

Held, that in view of Order 30, Civil Procedure Code, the plaintiffs were within their legal 
rights in suing the partnership in the name of the firm alone, and that the service of summons 
having been effected on one of the partners as provided in Order go, rule 6, the subsequent pro- 


se should continue in the name of the firm, although the partner who was was also 
entitled to appear individually. 


Held further, that the partner who entered appearance was not entitled to describe himself as 
the second defendant, and that the written statement should be taken to have been filed on behalf of 
the firm and not on behalf of the second defendant. 

Appeal from the Master’s order on an application by the plaintiffs to have the 
vakalat and the written statement filed by the 2nd defendant struck out. 


B. V. Viswanatha Aiyar for Applicants (Plaintiffs). 
S. Tyagaraja Iyer for Respondent (2nd Defendant). 
The Court made the following 


ORDER.—This is an appeal against the order of the learned Master dismissing 
the application filed by the plaintiffs in C.S. No. 194 of 1947 for striking out the 
written statement and vakalat of the second defendant. ‘The facts that led up to 
the application may be briefly stated. The plaintiffs are stock and share brokers 
carrying on business in the name of Vimala & Co. The defendants Messrs. 
Sivam & Co. are a partnership firm registered under the Indian Partnership Act. 
There are three partners in the firm: (1) N.K.M.S.P. Valliyappa Chettiar, (2) 
M. S. Chockalingam Chettiar and (3) K.RM.T.T.V. Vedachalam Chettiar. The 
plaintiffs filed C.S. No. 194 of 1947 on the file of this Court for the recovery of 





*Appeal No. 3260 of 1947 22nd April, 1948. 
in Application No. 2701 of 1947 
in C.S. No. 194 of 1947. 
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Rs. 13,312-1-3 with interest from the defendants, the balance due in regard to the 
dealings they had in shares. In the plaint the defendant was described as Sivam & 
‘Co. by the aforesaid-three partners. The records show that summons was 
taken outon Messrs. Siyam & Co. represented by the three partners. Notice 
was served only on the second partner M.S. Chockalingam Chettiar. He entered 
appearance and filed a written statement. In his written statement he stated that 
it was.the written statement of M.S. Chockalingam Chettiar the second defendant 
-herein. He also signed the written statement as the second defendant and in the 
verification he has described himself as second defendant. A perusal of the written 
statement shows that it was really filed on behalf of the firm. He has stated that 
the firm was dissolved and that under an arrangement between the partners the 
first partner, j.¢., Valliyappa Chettiar, was the sole person liable to pay all claims 
-against the partnership including the suit claim. 

The present application is filed by the plaintiff for striking out the defence. 
In the affidavit filed in support of the application it is alleged that Mr. M.S. Chocka- 
lingam Chettiar entered appearance in the High Court and that he chose to des- 
«cribe himself as the second defendant and was defending the suit in his personal 
capacity and not on behalf of the firm. ‘The petitioner further stated that either the 
said Chockalingam Chettiar should amend the vakalat and the written statement 
.s0 as to enter appearance and contest on behalf of Sivam & Co., or in the alternative - 
the said vakalat and the written statement should be rejected. In the counter- 
affidavit filed by the respondent he persisted in his attitude and he states, 

“Tas the second defendant in the suit entered appearance only on behalf of myself and in my 
individual capacity. I am not now a partner in the defendant company. Apart from my individual 
anterest I have no other interest in the suit. The written statement filed by me is only to safeguard 
my personal right.” 

"The learned Master in an elaborate judgment held that the written statement filed 
‘by the second defendant should be regarded as that of the firm. 


The petitioner prefers this appeal against the order of the Master, Order 30, 
‘Civil Procedure Code, prescribes the procedure to be followed in the case of suits 
by or against firms and persons carrying on business in names other than their own. 
‘Under Order 30, rule 1 any two or more persons claiming or being liable as part- 
ners may be sued in the name of the firm of which such persons were partners at 
the time of the accruing of the cause of action. Order 30, rule 3 prescribes the 
mode of service. It says that the summons shall be served upon any one or more 
of the partners or at the principal place of business. Rule 6 says that the partners 
‘so served shall appear individually in their own names, but all subsequent proceed- 
ings shall nevertheless continue in the name of the firm. Anantakrishna Aiyar, J., 
in a Full Bench decision in Mahomed Yusuf v. Badsha Sahib? describes the procedure 
under Order 30, Civil Procedure Code, in the following terms : 

“ Thus an alternative procedure was prescribed, of which parties could, in their option, take 
advantage. In suits against firms, if the plaintiff be so minded, he could sue any two or more ns 
claiming or being liable as partners and carrying on business in British India, in the name of the frm 

-of which such persons were partners at the time of the accruing of the cause of action. The 
plaintiff in such cases is not bound to disclose the names of the partners in the plaint.” 


In this case the procedure prescribed under Order 30 has been adopted and 
therefore the plaintiff is within his legal ‘rights in suing the partnership in the 
name of the firm alone. 

The firm was also served in the prescribed manner, that is by serving the 
notice upon the respondent who is one of the partners. Under Order 30, rule 6, 
though the defendant is entitled to appear individually, the subsequent proceedings 
in the suit shall continue in the name of the firm. 


It is therefore clear that the procedure adopted by the respondent is irregular 
-and does not comply with the provisions of Order 30, Civil Procedure Code. 
He was not entitled to describe himself as second defendant when the plaintiff had 
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„adopted the alternative procedure in instituting the suit against the firm and he 
-was also wrong in filing the written: statement’on behalf of the second defendant. 
He should have filed the written statement on behalf of the firm. 


It is not necessary to consider the various decisions cited by the learned Master 
as Mr. Viswanatha Aiyar did not question the correctness of the conclusion arrived 
at by him.) The Master correctly states the law on the point when he stated that 
‘the respondent the second named partner would in his capacity as a partner be 
entitled to file a written statement and that the only consequence of his not being 
-impleaded 'in his individual capacity ‘was that his written statement would be 
wegarded as a written statement filed on behalf of the firm. In another place in 
his judgment the Master pointed out that in the written statement he did not deny 
“that he was a partner at the time the transactions covered by the suit were entered 
-into and that he also sought to raise defences generally.on behalf of the frm. In 
my view the. Master’s view of, the law and also his interpretation of the pleadings 
is correct. As I said before, Mr. Viswanatha Aiyar learned counsel for the applicant 
-does not question the same but he wants that position to be made clear so that 
-further complications may not arise in future and the defendant may not persist 
in, his attitude. I think that his request is reasonable, and the respondent may 
‘not have any grievance if the position is made clear. I therefore direct that the 
.description ‘of the respondent as defendant may be deleted and that the written 
statement filed by him should be treated as one filed on behalf of the firm. With 
these directions che appeal is dismissed, in’the circumstances, without costs. ‘The 
-costs before the Master will be borne by the parties. 


BV.Ve ° + Order made. 


IN THE HIGH COURT. OF JUDICATURE AT, MADRAS. : 
(Ordinary Original Civil Jurisdiction.) 
; PRESENT :—MR. Justice SUBBA RAO. | l 
M. S. Chockalingam Chettiar Applicant* (Defendant) 
v. |l : ; 
Vimala & Co. ti = .. Respondents (Plaintiffs). 
` Madras High Court Original Side Rules, Order V-A, rule 8—Thisd party notice—Suit against firm—One 
partner filing written statemerit—Claim for indemnity against other partner under deed of dissolution-—A pplication 
for third party notice against other partner— Maintainabthty. 

The suit was filed against a firm represented by three partners, One of the partners who entered 
appearance and filed a written statement took out an application for issuing a third party notice to 
another partner. The applicant alleged that that the pannen had agreed to dissolve the firm and 
that the major partner, against whom the notice was sought, had agreed to take over the entire business 
and carry it on his`own account and also to keep the applicant freed and indemnified against all claims 
in respect of the said partnership . business. l i ; 

Held, that for the purpose 0f applying Order V-A, rule 8 of the Madras High Court Original Side 

as 


Rules the partners might be treated efendants to the suit, and that as the applicant put forward 
a claim for indemnity against the other partner he was entitled to a third party notice against the 


o 


‘latter. 
Application for third party notice. 
S. Tyagaraja Iyer for Applicant (Defendant). 
B. V. Viswanatha Atyar for Respondents (Plaintiffs). 


The Court made the following l g 
ORDER.—This is an application for issuing a third party notice to N. K, M. S. P. 
Valliyappa Chettiar. C. S. No. 194 of 1947 was filed on the file of the Court by 
Vimala & Co., against Sivam & Co., by three partners (1) N. K. M.S. P. Valliyappa 
‘Chettiar, (2);M. S. Chockalingam Chettiar and (3) K. RM. T. T. V. Vedachalam 
Chettiar. The suit notice was served on M. S, Chockalingam Chettiar and he : 
-filed a written statement. -In the connected appeal I held that the written statement 

-filed by him must be treated as one filed on behalf of the firm.. 
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This application is filed for issuing a third party notice to N. K. M. S. P. Valliy- 
appa Chettiar under rule 8 of Order V-A of the Original Side Rules. In the affidavit 
in support of the application it is alleged that the three partners agreed to dissolve. 
the partnership and the major partner Valliyappa Chettiar agreed to take over the 
entire business and carry it on his own account on the terms and conditions set 
out in the agreement of dissolution dated the 31st January, 1946. It is alleged 
that as per the terms of the agreement the petitioner should be freed and indemnified 
against all the claims in respect of the said partnership. The respondents mainly 
contends that this application is not maintainable as the applicant is not a defendant. 
to the suit and secondly that he is not entitled to contribution or indemnity against. 
the first partner within the meaning of the said rule. 


It is settled law that though Order 30 prescribes a procedure enabling the 
plaintiff to sue all the partners in the name of the firm, in law all the partners shall: 
be deemed to be in the array of defendants in the capacity as partners. In Ram 
Prosad Chimonlal v. Anundjt & Co.? this legal position was enunciated in clear terms. 
At page 527 the following observations are made : 

“It is settled law that the effect of the provisions with regard to suing partners in their firm 

name is merely to give a compendious mode of describing in the writ the partners who compose the- 
firm and that the plaintiff who sues partners in the name of their firm in truth sues them individually, 
jab as much as ce Ne Fadl act out all their names. ...... The firm name is a mere expression, 
not a legal entity, and for convenience it may be used for the sake of suing and being sued.” 
This principle was accepted and followed in the later decisions in Sttal Prasad v. 
Peary Lala, Parshotam Lal Faitly v. Henley’s Telegraph Works? and Ramdas v. Ram Babu. 
It is really a facility given by the Legislature in order to avoid mentioning a large 
number of names either in the category of plaintiffs or in the category of defendanis. 
Therefore for the purpose of applying Order V-A, rule 8 the partners may be treated 
as defendants to the suit. 


Order V-A, rule 8, Original Side Rules, says: that the Court may issue 
a third party notice to the other defendant if one of the defendants claims to be 
entitled to contribution and indemnity against him. In the affidavit filed by. him. 
the petitioner claims that under an arrangement entered into between the partners 
N. K. M. S. P. Valliyappa Chettiar is bound to indemnify him against all the claims. 
in respect of the said partnership firm. At this stage I am not called upon to 
decide the validity or the existence of such claim for indemnity against the first 
partner. I direct issue of notice under the said order returnable within two months. 
The costs of this application will be costs in the cause. 


B.V.V. Sinead Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PANCHAPAKESA ATYAR. 
Muhammad Ibrahim Sahib .. Pettitoner* 


2. 
Krishna Rao and others .. Respondents. 


.  Court-fee—Privats purchaser ty to suit—-Obstruction to delivery of possession—Dismissal of appli~ 
cation under Order 21, rule 97, Cat sak Code—Surt for recovery of possession—Court-fee pasi al Kd 
Fess Act (VII of 1870), Schedule II, Article 17 (1). 


A private purchaser from a party in whose favour delivery of possession of properties was ordered 
in a preliminary decree on condition of his depositing certain moneys in Court by a certain date but 
who failed to satisfy the condition and get an unconditional order of delivery of possession of the pro- 
perties was afterwards obstructed by persons not parties to the, suit. He thereupon put in a petition 
under Order 21, rule 97, Civil Procedure Code, for delivery free from their obstruction. The petition 
was however summarily rejected without investigation and he was directed to file a separate suit 
against the obstructors in the usual course for possession of the properties. The purchaser having 
filed a suit against the obstructors to obtain possession, . 





I. pan 1.L.R. 49 Cal. 524. 3. (1933) I.L.R. 55 All. 719. 
2. (1930) I.L.R. 52 All. 951. 4 A.I.R. 1936 Pat. 194. 
#G.R.P. No. 813 of 1947. gth September, 1948. 
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Held, that the plaint was leviable to court-fee as in an ordinary suit for possession on the market - 
value of the property, and that Article 17 (1) of Schedule II of the Court-Fees Act had no application. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of Coim- 
batore, dated 8th April, 1947, and made in O. S. No. 33 of 1947. 


R. Destkan for Petitioner. 


The Government Pleader (K. Kuttikrishna Menon), V. S. Rangaswami Aiyangar 
and P. BR. Vasudeva Atyar for Respondents. 


The Court delivered the following 


Jupement.—The only point for determination in this petition is whether a 
private purchaser from a party in whose favour delivery of possession of properties 
was ordered in a preliminary decree on condition of his depositing certain moneys 
in Court by a certain date but who failed to satisfy the condition and get an un- 
conditional order of delivery of possession of the properties, and who is afterwards 
obstructed by persons not parties to the suit, ev filed a petition under. Order 21, 
rule 97, Civil Procedure Code, for delivery free from their obstruction, which petition 
was dismissed summarily without investigating into the question and he was directed 
to file a separate suit against the obstructors in the usual course for possession of 
the properties, can claim to pay a court-fee of Rs. 15 for such reliefs, under Article 17, 
-clause 1 of Schedule II of the Court-Fees Act, or has to pay court-fee on the admitted 
market value of the properties, namely, on Rs. 10,000. The lower Court has held, 
agreeing with the Court-fee Examiner, that he should pay court-fee on the market 
value of Rs. 10,000 for this relief. 


The learned counsel for the petitioner contends that this is a wrong order, 
and that the proper court-fee payable is only Rs. 15 under Article 17, clause 1 of 
Schedule 11. The learned Government Pleader supports the order of the lower 
‘Court on both the grounds, namely, that there was no unconditional decree for 
delivery of properties in favour of the petitioner or his predecessor in title (the 
petitioner was not a Court auction-purchaser) and that the order’ dismissing the 
application under Order 21, rule 97, Civil Procedure Code, was not one passed after 
investigation, or one made under rule 98, 99 or 101 of Order 21. I agree. 


There is, in my opinion, a fundamental difference between a conditional order 
of delivery in a preliminary decree, which becomes frustrated by the condition 
not being satisfied and an unconditional order of delivery. There 1s also a funda- 
mental difference between an order passed in an application under Order 21, 
tule 97, Civil Procedure Code, after investigation, and under rule 98, 99 or 101, and 
an order passed summarily without investigation, because the applicant’s remedy is, 
in the latter case, simply to file a separate suit in the usual course, and under the 
usual conditions, including the normal court-fee calculated on the market value. 


I cannot agree with the contention of the learned counsel for the petitioner 
that there is no difference between a suit filed against an order passed under Order 2 I, 
tule 63, Civil Procedure Code, and a suit filed against an order passed under 
Order 21, rule 103, Civil Procedure Code. The first case is a simple one not 
hedged in with any conditions, after the recent amendment, whereas Order 21, 
rule 103 still contains the conditions and clauses limiting the reliefs which were 
taken away in the case of Order 21, rule 63, Civil Procedure Code, by the amendment. 
The Legislature must certainly have intended some distinction by proceeding in 
this different fashion. Both Mulla and Rustomjee are agreed that the distinction 
intended was that a party could file a suit under Order 21, rule 103, Civil Procedure 
Code, only in cases where an application under Order 21, rule 97, Civil Procedure 
Code, has been dismissed after investigation. l 
: Of course, as already stated, even apart from that, a petition under Order 21, 
rule 97, Civil Procedure Code, would not have lain in this case at all, as the appli- 
cant had no unconditional decree in his favour for delivery of the suit properties, 
buttonly a conditional decree for delivery which became nullified by the condition 
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not being satisfied. The petitioner was a mere private purchaser, and he claims. 
to have been obstructed by what he calls “ private trespassers.” He must resort to- 
the. usual remedy and file a suit, paying the full court-fee calculated on the market 
value. The lower Court’s order is confirmed, and the petition is dismissed with 
costs. Costs two.sets, as the contesting defendants and the Government Pleader 
have been given notices and have entered their appearances. 


B.V.V;, — i Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE YAHYA ALI. 
W. L. Knopp | .. Applicant* 


o. 
The Commissioner of Income-tax, Madras © a. Respondent. 


Incoms-tax Act (XI of 1922), section 2 (4)—Ventures in the nature of trade—Suffictencp of evidencë to: 
justify such a finding. 
The assessee who was a partner in a firm of stockbrokers sold shares in various companies on 
12 occasions during the year of accounting—1st February, 1 to 31st January, 1943—and asa 
result made substantial profits and the Income-tax Officer included it ın the assessment for the year 
on the ground that it represented profits arising from business. It was found that the assessee 
had been in the habit of buy and se shares from 1936 onwards and in the accounting 
period had purchased 3,44 ier ee She in 3 transactions d sold 1,091 shares in 12 transac- 
tions. Ona question whether there was material to justify that the ventures in question were 
in the nature of trade, 


Held, there was certainly enough material in the case for the Tribunal to hold that the assessee- 
must have been purchasing these shares with a view to resale and the purchases and sales were 
transactions in the course of the carrying on of a business, and not in the nature of investment or 
change of investment. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI ‘of 1922) 
as amended by section 92 of the Income-tax tax (Amendment) Act, 1939 (Act VII of 
1939) in 66 R. A. 74 Madras of 1944-45 on its file. 


O. T. G. Nambiar instructed by King and Partridge for Applicant. 
C. S. Rama Rao Sahib for Respondent. ' | 
The Judgment of the Court was delivered by 


The Chief Justice. —The question referred to us, by the Income-tax Appellate 
Tribunal is : 

“ Whether in the circumstances of this case there is material to justify-that the ventures in aheno 
were ventures in the nature of trade.” 
The assessee-applicant is a partner in a firm of ok brokers carrying on punes 
in Madras. In the year of accounting—ıst February, 1942 to 31st January, 1943. 
—he sold shares in various companies on 12 occasions and as a result of these sales. 
he made substantial profits amounting to Rs. 6,887-12-0. The Income-tax Officer 
included this amount in the assessment for the year on the ground that it represented 
profits arising from business, ‘This view was upheld by both the Appellate Assistant 
Commissioner and the Income-tax Appellate Tribunal. 


The material facts which can be gathered from the.several orders in the case 

aré as follows : From 1936 onwards the assessee had been in the habit of purchasing 
and selling shares. Between the 1st February, 1936 and gist January, 1937, he 
bought 1,382 shares in 7 transactions and sold 2 54 shares in 5 transactions. In the 

next year he purchased 346 shares in 11 transactions and sold 495 shares in 9 trans- 
actions. In the next year he purchased 452 shares and sold 415 shares in 5 trans- 
actions. In the next two years he purchased 616 and 105 shares, but did not sell 
any. During the period from 1st February, 1941 to 31st January, 1942, he purchased. 
46 shares in 7 transactions and sold ‘too shares in one transaction, and in the 


? 





* Case Referred No. 20 of 1946. ; : | 1oth August, 1948. , 
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accounting'period he purchased 3,446 shares in 3 transactions and sold 1,031 shares: 
in 12 transactions. Taking the sales in the accounting period we find that some- 
shares purchased on 26th November, 1941, were sold on 23rd October, 1942, and 
Ist December, 1942. There were other shares which were applied for on 23rd 
November,, 1942, and sold away'on 21st January, 1943. . 2 


This Court is not asked, and it'is no part of the' Court’s duty, to determine - 
whether on the evidence on record this Court itself would come to the conclusion 
whether the assessee was carrying on the business of purchasing and selling shares.. ‘ 
The only duty of the Court is to find out if there is any evidence to support the 
finding of fact arrived at by the Tribunal. In this case we find it impossible to 
say that there is no material whatever on which the Tribunal could have come 
to the finding that the assessee was carrying ona trade. This is not a case in which 
the assessee purchased a largé number of shares for investment and gradually or- 
at a time disposed of such of the shares which he did not wish to retain. There is 
certainly enough material in this case for the Tribunal to hold that the assessee- 
must have been purchasing these shares with a view to resale and the purchases 
and sales were transactions in the course of the carrying on of a business. In 
Californian Copper Syndicate (Lid. and Reduced) v. Harrist, Clark, L.J., lays down the- 
criterion ‘to! be, adopted in dealing with cases like the present thus : ' 

“Tt is quite a well-settled principle in dealing with questions of assessment of income-tax, that 
where the owner of an ordinary investment chooses to realise it, and obtains a greater price for it 
than he originally acquired it at, the enhanced price ıs not profit ın the sense of Schedule D of the - 
Income-tax Act of 1842 assessable to income-tax. But it is equally well established that enhanced 
_ values obtained ‘from realisation or conversion of securities may be so assessable, where what is done - 
is not merely a, realisation or change of investment, but an act done in what is truly the carrying on, 
or carrying out, of a business. The simplest case is that of a person or association of persons buying 
and selling lands or securities speculatively, in order to make gain, dealing in such investments as a 
business, and thereby seeking to make profits.” f 
In the same case, Lord Trayner said : 

“ This is not, in my opinion, the case of a company selling part of its property for a higher price 
than it paid for it, and keeping that price as part of its capital, nor a case of a company merely chang- -` 
ing the investment of its capital to pecuniary advantage.” Gle g 7 
It cannot be said that there is no material in this case on wbich the Tribunal can 
rest its conclusion that the purchases by the assessee were not in the nature of 
investment or change of investment, but really in the nature of a business. The 
learned counsel for the assessee cited to us the decision of the Allahabad High Court 
in In re Seth Ganga Sagar®. But the decision in that case really does not help him . 
as the learned Judges there do not lay down a rule different from that enunciated 
in Californian Copper Syndicate (Lid. and Reduced) v. Harrist. ; 

The answer to the question must be in the affirmative. The applicant will 
pay the costs of the reference, Rs. 250. 

V.S. —— Reference answered, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Present :— MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice Yanya Arr. | 
G. M. Madappa .. Applicant* 


Üs i ; 

The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax ‘Act (XI of 1922), section 2 (6-C)—Recnpi of cash amounts, the source and nature of which 
the assessee has failed to prove posttwely—Income-tax Officer, if entitled to draw the inference that they are of an 
income naiure—Such income not noticed in prior years by Income-tax Officer—Income-tax Officer, if bound to 
prove that it was of an income nature. 4 À 

Where the assessee has failed to prove positively both the source and nature of certain amounts . 
received in cash during the accounting year, the Income-tax Officer is entitled to draw the inference - 
that such receipts are of an income nature. ; 





1. (1904) J Tax Cases 159. 7 O R AIR. 1934 All. 370. 
* Case Referred No. 23 of 1947- 7 _ Iath August, 1948. 
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The fact that in previous years, such unexplained cash receipts was not noticed by the Income-tax 
Officer in the course of the assessment ings of those years would not throw on the Income-tax 
‘Officer the burden of proving that they were of an income nature. ` 


Case referred to the High Court by the Income-tax Appellate Tribunal, Bombay, 
under section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 
Application 66 R. A. 262 Madras of 1946-47. 


K. Krishnaswami Aiyangar and N. C. Raghavachari for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Yahya Ah, J.—This is a reference made by the Income-tax Appellate Tribunal 
in pursuance of the order of this Court in ©. M. P. No. 4484 of 1946. We shall 
set out the question at a later stage. The reference arises out of the assessment 
for 1942-43 relating to the accounting period commencing from roth October, 
1940, and ending on 29th September, 1941. During that period, two items of 
cash receipts were brought into the account, namely, a sum of Rs. 10,000 on 26th 
March, 1941, and a sum of Rs. 5,000 on 2nd April, 1941. The two cash credits 
were discovered in the personal account designated as the ‘‘ cash chest account.” 
The Income-tax Officer assessed the aggregate sum of Rs. 15,000, as part of the 
total income of the assessee earned during the accounting year. On appeal before 
the Appellate Assistant Commissioner, it was argued on behalf of the assessee that 
the “ cash chest account” had been in existence since 1931, the previous credits 
had gone to make up the opening balance of Rs. 35,000 disclosed in the account, 
and that this account and the respective entries therein were noticed by the Income- 
tax Officer on previous occasions, when they were not questioned. The Appellate 
Assistant Commissioner called upon the assessee’s advocate to furnish particulars 
as to the name of the ancestor, the date of bequest, the nature of the trust whose 
income was supposed to have been brought into the “ cash chest account,” the 
amount left originally, and the amount then in hand. The advocate expressed his 
inability to furnish those details, virtually refusing to supply any information 
regarding the source and nature of the two amounts in question. The Appellate 
-Assistant Commissioner thereupon dismissed the appeal. An appeal was brought 
before the Tribunal, and there also the assessee was questioned about certain entries 
appearing in the “cash chest account” statement from 1933 onwards. But he 
was unable to show how such a large sum of cash happened to be in the cash chest 
in charge of the assessee. The appeal before the Tribunal was also dismissed. 
An application was made under ‘section 66 (1) by the assessee formulating for 
reference to this Court as many as seven questions. The application was resisted 
by the Commissioner who, however, suggested in his reply that if at all any questions 
were to be referred relating to the unexplained cash credits, they were the two 
following questions : l 


“1. Whether on the assessce’s failure to prove positively the source and nature of amounts 
-of cash received during the year the Income-tax Officer is entitled to draw the inference that the 
receipts are of an income nature. 


2. Whether the burden of proving that such receipts are of an income nature would be on the 
Income-tax Officer, if the Income-tax Officer failed to notice similar unexplained cash receipts in 
‘the accounts of earlier years in the course of the assessment proceedings ee years.” 


"This application was dismissed by the Tribunal as they were not satisfied with 
the explanation sought to be given on behalf of the applicant with regard to the 
‘cash credits of Rs. 15,000 in the relevant accounting year, and they were of the 
opinion that the said sum was rightly treated as the income of the appellant b 
Income-tax authorities. On an application made to this Court under section 66 (2 
-of the Act, it was brought to notice that the assessee was given to understand that 
the questions would be referred and was not called upon to state his arguments 
that the Tribunal reserved its order and when a copy was served upon the petitioner 
he found that his application was dismissed on the ground that the questions of 
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law raised by him were covered by a reported decision of the Calcutta High Court. 
In his application to this Court, the assessee prayed that the Tribunal be directed 
to state a case on the two questions (extracted above) which had been suggested 
by the Commissioner in his reply statement in proceedings under section 66 (1) 
before the Tribunal. He also wanted a further question to be raised with reference 
to Order 47, rule 1 of the Civil Procedure Code, but subsequently the assessee’s 
learned counsel gave it up, and was content with a reference on these two questions. 
It is thus clear that these two questions have been submitted to us by the Tribunal 
at the instance of the assessee. 


The history of the matter had to be set out in order to show that the assessee 
can have no complaint whatever as regards the frame of the questions. As the 
questions are framed, it seems to us clear that they can be answered only in one 
way. The first question postulates that the assessee has failed to prove positively 
the source and nature of the amounts of cash received during the year, and upon 
that foundation of fact the question raised is whether the Income-tax Officer 1s 
in such a position entitled to draw the inference that the receipts are of an income 
nature. There cannot be the slightest conceivable doubt that when both the 
source and the nature of the cash receipts shown in the accounting year have not 
been proved, the Income-tax Officer cannot draw any other inference except 
that those two amounts are income receipts. He cannot come to the conclusion 
that they are capital receipts. If it were held that he should, the result would be 
that every assessee will be entitled to enter cash credits in his‘account and refuse 
to furnish the requisite particulars about its source and nature and insist that those 
entries should be automatically treated as capital receipts and not as income receipts. 
The answer to the first question has therefore necéssarily to be in the affirmative. 


It is significant with regard to the second question that it starts with referring 
to “such receipts,” which’ can only mean the receipts adverted to in the first 
question, to wit, receipts whose source and nature the assessee has failed to prove 
positively. ‘The second condition pr¢-supposed in the question is that the Income-tax 
Officer has failed to notice similar ‘unexplained cash receipts in the accounts of 
earlier years in the course of the assessment proceedings of those years. The effect 
of the question, however, is that merely because the Income-tax Officer has failed 
to observe certain entries in previous years in spite of the assessee having failed to 
prove the source and nature of those amounts, the burden is upon the Income-tax 
Officer to prove that such receipts are of an income nature. Put in that form, 
the only possible answer can be that the burden in those circumstances is not upon 
the Income-tax Officer. Mr. K. Krishnaswami Aiyangar referred us to Sankaralinga 
“Nadar v. The Commissioner of Income-tax, Madras! and contended that there was 
some sort of estoppel arising against the.Income-tax Officer in such circumstances. 
But the question as framed is that the Income-tax Officer has failed to notice simular 
cash receipts and not that he went into the matter and came to any definite 
conclusion with regard to them. The other cases ‘cited by him have no bearing 
whatever upon the matter under consideration. ` 


We must, therefore, as indicated already, answer the first question in the 
affirmative and the second in the negative., The applicant should pay the costs 
of the reference, Rs. 250 to the respondent Commissioner. 

VS. | Reference answered, 


ggap ee 
1. (1929) 58 M.L.J. 260 : I.L.R. 53 Mad. 420 (8.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE HAPPELL AND Mr. JUSTICE PANCHAPAKESA SASTRI. 
K.N. Adikesavalu Naidu .. Appellani* 


D. 
Manni Munuswami Chetty .. Respondent. 

_Mortgage—Sale to prior mortgagee ignoring puisns mortgage—Sale of property in execution of decree 
obtained by intermediate mortgagee—Forst purchaser  dispossessed—Suit on first mortgage—Limitation— 
Starting point—Transfer of Property Act (IV of 1882), section 101. 

Where, the sale in favour of the plaintiff, a prior mortgagee, in satisfaction of his mortgage 
turned out to be invalid because he had ignored altogether the puisne mortgagee and his rights 
and purported to deal’ with the mortgagor as if there was no intermediate encumbrance and the 
puisne mortgagee obtained the properties in auction in execution of his own decree on the mort- 


gage after getting the sale in favour of the plaintiff declared invalid and the plaintiff thereafter 
sued on his mortgage long after the expiry of twelve years from the date of his mortgage, 


Held, that the plaintiff could not plead a fresh cause of action in his favour on the original mort- 
gage when the sale was declared invalid or when he was compelled to restore back possession. 


Held further, that the plaintiff in such a case could only enforce his rights on the original mort- 
gage under section 101, Transfer of Property Act, within the time allo by law for a suit on the 


mortgage. 

Appeal against the judgment and decree of Rajamannar, J., dated 1oth Janu- 
ary, 1947, in S.A. No. 1871 of 1945 preferred against the decree of the Court of 
the Subordinate Judge, Chingleput, in A.S. No. 33 of 1945 (O.S. No. 4 of 1943, 
District Munsiff Court, Trivellore). 

M. S. Venkatarama Atyar and V. Natesan for Appellant. 

R. Thirumalat Thathachariar for Respondent. 

The Judgment of the Court was delivered by 


Panchapakesa Sastri, 7.—The respondent in this appeal filed the suit to enforce 
a mortgage, dated gth October, 1918, executed in his favour by defendants 1 and 2 
in the ‘action. The appellant was impleaded as the third defendant because he 
had a second mortgage dated 20th November, 1918, in his favour. The present 
suit for sale was filed on the 24th December, 1942. The appellant had filed a suit 
of his own on his mortgage, O.S. No. 75 of 1930 on the file of the District Munsiff’s 
_Court, Trivellore, on 6th January, 1930, and obtained a preliminary decree. 
On 7th October, 1930, defendants 1 and 2 the mortgagors, sald a portion of the 
hypotheca to the present plaintiff for a sum of Rs. 300 in satisfaction of the 
mortgage amount due to him under his mortgage, dated gth October, 1918. 
Possession of the properties sold was delivered over to the plaintiff who continued 
to enjoy the rents and profits thereof down to 1942. The appellant brought 
the properties to sale in execution of: his own mortgage decree and purchased the 
same on 19th February, 1934. After some proceedings he ultimately succeeded 
in getting possession of the properties In 1943 in pursuance of the ultimate decree 
in his favour, dated 13th November, 1942, passed in S.A. No. 283 of 1941 arising 
out of O.S. No. 207 of 1936 (District Munsiff’s Court, Trivellore) wherein it 
was held that the sale in respondent’s favour was invalid and could not affect 
appellant’s rights. The present ‘suit had been filed in 1942 itself after the said 
decision and before the plaintiff was deprived of his possession by the appellant 
herein. The defence which was raised by the third defendant who is the only 
contesting defendant is that the suit is barred by limitation under Article 132 of 
the Indian Limitation Act. As the mortgage was dated gth October, 1918, and 
no period for payment was fixed, the period of limitation would expire by oth 
October, 1930. Prima facie the claim is barred by limitation. 


For the plaintiff respondent, it is contended that the bar of limitation is got 
over by virtue of an acknowledgment made by the mortgagors which is contained 
in their sale deed, dated 7th October, 1930, and also by the fact that the rents 





* Letters Patent Appeal No. 19 of 1947. 8th April, 1948. 
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and profits must be deemed to have been received during the period from 7th 
October, 1930 down to 1942. It is also contended that in any event, there is a 
fresh cause of action which accrues to the present plaintiff, when the sale in his 
favour was declared inoperative or at any rate when he was deprived of the possession 
of the properties in pursuance of the decree obtained by the appellant in S.A. 
No. 283 of 1941. ; ; 


In second appeal, the learned Judge held that the acknowledgment by the 
mortgagors will not avail against the puisne mortgagee as the said acknowledg- 
ment was long subsequent to the said mortgage in favour of the appellant. This 
position is now accepted as correct by the respondent. 


So far as the receipt of the rents and profits are claimed to amount to “ pay- 
ment” under section 20 of the Limitation Act, there is no evidence in the case 
that the said rents were ever received before the period of limitation had expired, 
that is, before gth October, 1930, or even before 7th December, 1930, twelve years 
from the date of the registration of the mortgage deed sued on. In fact, there is 
no evidence as pari Ge date of the first receipt of rents. The respondent, there- 
fore, cannot get over the bar of limitation under section 20 of the Limitation Act. 


The real question that remains to be decided is whether there was a fresh 
cause of action in favour of the respondent by virtue of the proceedings referred 
to whereby the sale in his favour was found to be vitiated by lis pendens and a decree 
was given to the appellant in pursuance of which he got possession from the res- 
pondent in 1943. ‘The learned Judge has held that in the circumstances a fresh 
cause of action is available to him on the principle of the rulings in Muthuoeerappa 
Chetti v. Adaikappa Chetti! and the other decisions referred to therein. There 
it was held that where a debtor satisfied by payment his creditor’s claim for balance 
of money due but later sued for and obtained an annulment of the satisfaction on 
the ground that satisfaction was obtained by coercion and got a decree for refund, 
the annulment gave the creditor a fresh cause of action against the debtor and time 
began to run from the date of annulment. This question has since been considered 
by a Bench of this Court in Sooryanarayana Rao v. Sarupchand Rajaji#, where under 
circumstances similar to the present it was held that there was no fresh cause of 
action in favour of the first mortgagee who had to bring his own suit on the original 
mortgage which must be deemed to have been kept alive. That decision refers 
to the earlier decisions relied on by the learned Judge and points out that those 
cases really relate to cases where the satisfaction was subsequently got annulled 
at the instance of the party who gave the satisfaction and this operated to bring 
about a fresh cause of action against the particular debtor. So far as the puisne 
mortgagee in the present case is concerned. he was not a party to the events. which 
happened after his mortgage or to the transactions between the mortgagors and. 
the plaintiff mortgagee. It was not at his instance that any satisfaction was made 
towards the plaint mortgage nor did he attempt to have it cancelled or set aside. 
The sale in plaintiff’s favour turned out to be invalid because the plaintiff mort- 
gagee ignored altogether the existence of the puisne mortgagee and his rights, 
and purported to deal with the mortgagors as if there was no intermediate encum- 
brance in favour of any other persons. The plaintiff took the risk of the sale turning 
out to be invalid as against persons like the present appellant whose rights he had 
ignored altogether. He could not therefore be in a position to say as against the 
appellant that there is a fresh cause of action in his favour on the original mortgage 
when he finds that his sale is declared invalid or when he is compelled to restore 
back possession to the appellant who obtained the properties in auction in execution 
of his own decree on the mortgage. All that the plaintiff is entitled to is to enforce 
his rights on the original mortgage again as against the puisne mortgagee, which 
right is reserved to him under section 101 of the Transfer of Property Act. It is 
in enforcement of that right that the present suit is filed. At the same time however 
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he cannot enforce it except within the time allowed by law for a suit on that mortgage. 
In the circumstances, there being no fresh cause of action, the suit can only be 
regarded asa suit to enforce the mortgage of 1918. If so, the present suit is 
obviously barred by limitation as, it is filed long after the expiry of the period’ of 
twelve years under Article 132 of the Limitation Act. There are no grounds for 
extending the period of limitation. The suit must, therefore, be dismissed. We 
allow the Letters Patent Appeal and restore the decree of the Subordinate 
Judge. The appellant will get his costs of the second appeal and this Letters Patent 
Appeal also. 


B.V.V. Appeal allowed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 
Chaturvedula Venkata Lakshminarasimham and another... Appellants* 


J. 
Sha Ven Vaktaji Gomaji & Co., Sait Vummaji Manrupchand 
Firm .. Respondent. 
Limitation Act (IX of 1908), Article 182 (5)—Application to take a step-in-aid of execution—Stariing point 
—Execution application returned but never re-presented——Effect—Continuation of prior execution application— 
Intervening applications diferent in character. 
From the language Article 182 (5) of the Limitation Act it is clear that whether an execution 
application is one for execution of the decree or to take some setp-in-aid of exécution of the 


e star point of limitation is the final order passed on such an application and not the date on 
which it was filed. The Article does not permit any differentiation between such applications, 


An application for execution which is returned by the Court but never re-presented there- 
after should be treated as if it had never been presented at all. 


Where the intervening applications between the earliest and latest execution applications, are- 
essentially different in character from the earliest one it is quite open to the Court to infer an aban- 
donment of that application. In any event where the conbined effect of the intervening applications. 
marks substantial departure from the previous original application it cannot be said that the 
later application should be treated as a continuation of the earlier one. 


Appeals against the appellate order of the District Court, Kistna, dated: 14th 
March, 1946, in A.S. Nos. 26 and 27 of 1945 preferred against the orders of the 
Court of the Subordinate Judge, Bezwada, in E.P. Nos. 95 and 74.0f.1943 in O.S.. 
Nos. 12 and 39 of 1933 respectively. 


G. Venkatarama Sastry for Appellants. 
K., Kameswara Rao for Respondent. 
The Court delivered the following 


Jupement.—These civil miscellaneous second appeals arise out of proceedings 
in execution of two decrees. The decree-holders are different but the material 
judgment-debtors are the same. The facts in the two cases are so identical and 
the execution of the two decrees proceeded on lines so closely parallel that it is 
sufficient for the disposal of both the appeals to state the facts in one of them. 


C.M.S.A. No. 15 of 1947 arises out of proceedings in execution- of the decree 
in O.S. No. 12 of 1933 on the file of the Court of the Subordinate Judge of Bezwada. 
The first of the petitions to execute this decree was E.P. No. 67 of 1934 which was 
dismissed on 24th July, 1934. On 8th September, 1934, the decree-holder applied 
in E.P. No. 127 of 1934 for rateable distribution of the proceeds of a sale to be held 
in E.P. No. 29 of 1933 on the file of the Court of the Subordinate Judge of Bezwada’ 
and in case no such sale was held for attachment and sale of the immoveable pro- 
perty mentioned in the schedule attached. E.P. No. 127 of 1934 was dismissed 
on 16th July, 1935, with the endorsement, 
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“As E.P. No. 29 of 1933 was dismissed for want ‘of bidders this petition does not lie. No 
sale. Dismissed.” 
On the goth of October, 1937, the decree-holder filed an execution petition. It 
was returned several times for compliance with certain requisitions made by the 
office, and both the courts below have found that this execution petition was not 
finally re-presented. The correctness of this finding cannot now be questioned. 
{t would appear that the execution petition was being returned firstly for producing 
the power of attorney which enabled the decree-holder’s clerk to sign the execution 
petition: and secondly, for the purpose of making a correct calculation of the interest 
‘due on the decree. I may observe in passing that the lower appellate Court has 
held that neither of these defects is such as to make the execution petition one not 
in accordance with law. The correctness of this conclusion has not been seriously 
challenged by Mr. Venkatarama Sastri, the learned advocate for the appellants- 
judgment-debtors. 


On the 29th of April, 1940, still another execution petition was filed. The 
prayer was that certain moveables of the judgment-debtors should be attached 
and sold. The execution petition was not pressed and was rejected on the 6th of 
_January, 1941, with an observation that, 

“ the question of limitation would be considered when the next execution petition is filed.” 


On the 26th of April, 1943, the decree-holder filed E.P. No. 95 of 1943 out of which 
C.M.S.A. No. 15 of 1947 arises. The prayer here also was that certain moveables 
should be attached and sold. During the pendency of this execution petition 
the decree-holder filed E.A. No. 195 of 1944 for treating the main petition E.P. 
No. 95 of 1943 as a continuation of E.P. No. 127 of 1934 and for permitting him 
to proceed with the latter. E.P. No. 95 of 1943 and E.A. No. 195 of 1944. were 
dismissed by the learned Subordinate Judge of Bezwada on the 18th of November, 
1944, on the ground that E.P. No. 95 of 1943 was barred by limitation and that 
the prayer in E.A. No. 195 of 1944 could not be granted. There was no appeal 
against the order in E.A. No. 195 of 1944 but the order in E.P. No. 95 of 1943 
was appealed against to the District Court of Kistna at Masulipatam in A.S. No. 26 
of 1945. The learned District Judge of Kistna allowed this appeal as also the 
appeal in the connected case and held that the Execution Petitions of 1943 are 
not barred by limitation, His reasoning can be briefly summarised. Agreeing 
with the learned Subordinate Judge he held that the unnumbered execution petition 
of 1937 was never re-presented. He further held that that execution petition 
could not be regarded as an execution petition in which no final order was passed 
and which must therefore be treated as pending. He held however that it could 
be regarded as a step-in-aid of execution and so treating it, he thought that what 
is material is’ the date of the application itself and not the date of any order 
passed on it. Since the E.P. of 1937 was filed on 2oth October, 1937, it gave accord- ` 
ing to the learned District Judge a further period of three years within which the 
decree-holder could file a fresh execution petition. As the execution petition of 
1940 was admittedly filed on the 2gth of April, 1940, it followed that that execution 
petition was in time as also the later execution petition of 1943 which was filed 
within three years of the dismissal of the execution petition of 1940. Mr. 
Venkatarama Sastri argued that the learned District Judge was not right in 
treating the date of the filing of the execution petition of 1937 as the starting 
point even if that execution petition is to be viewed as an application to take a 
step-in-aid of execution. Article 182, clause (5) provides a period of three years, 
the time from which the period begins to run being defined in the following 
words : 

“5. Where the application next hereinafter mentioned has been made the date ‘of the final 


~ 


order passed on an application made in accordance with law to the proper Court for execution, or 
to take some step-in-aid of execution of the decree or order.” ' 


From the language of the Article it is clear that whether the execution petition of 
1937 15 regarded as an application for execution or as an application to take some 
step-in-aid of execution of the decree, the starting point of limitation is the final 
onl passed on such application. The Article does not permit any differentiation 
like what the learned District Judge has attempted. 
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In support of his decision, on this matter the. learned District Judge relied 
on an observation of Leach, C.J., in Ay v. Solait!. The question in that case was 
whether an application to take a step-in-aid of execution within the meaning of 
Artiċle 182 (5) of the Indian Limitation Act should be made in a pending execution 
petition. This was answered in the negative. While referring to the change 
that had been made in Article 182 (5) in 1927 and to the provision which corres- 
ponded to Article 182 (5) in the previous Limitation Act, the learned Chief Justice 
pointed out that under Article 182 (5) as amended in 1927 the starting point is 
the final order, while previously it was the date of the application itself. Then 
occurs the following sentence : 

“ Nothing really turns on this, because for the purpose of answering the question referred it is 
naa a whether the starting point is the date of the application or the date of the order passed 

creon. 

It is obvious that the question before the Full Bench in no way depended on whether 
the starting point was the one or the other. It is really surprising how the 
learned District Judge read this observation of the learned Chief Justice as supporting 
the inference that while the starting point is the date of the final order if the previous. 
application was one for execution, it would be the date of the application 
itself if the previous application was one to take some step-in-aid of execution. 
In fact at page 475 after referring to Kunhi v. Seshagiri#, the learned Chief Justice 
observed that, 

Ga a a hard a fresh period of limitation starts from the date of the final order in an appli- 
cation to take a step-in-aid of execution as well as from the date of a final order in an application 
for execution.” . ` 
Mr. Kameswara Rao, the learned advocate for the respondents-decree-holders, 
relied on the decision in Satyanarayana v. Kajireddi3, where it was observed that the 
Full Bench which decided Ayi v. Solai! left open the question whether time began to 
run from the date of the application or the date of the order on it because it was. 
unnecessary to decide it on the facts of that case. That only means that the question 
has now to be decided on the wording of Article 182 (5). Judging from the language 
of that Article I have no doubt whatever in holding that whether the previous 
application was one for execution or to take some step-in-aid of execution of the 
decree, the starting point is the date of the final order on it and not the date on 
which it was filed. 


That an application for execution which is returned by the Court but never 
re-presented thereafter should be treated as if it had never been presented’ at .all,, 
has been held in a series of cases : Chidambara v. Murugesam*, Official Receiver, Ramnad 
v. Narayanasamt Thevar”, Khadir Sahib v. Viswanatha Aiyar® and scarcely admits 
of any doubt. See.also Venkatappa v. Venkatappa? and Seshagirirao v. Subbaramë 

Redd:?. , 
A distinction was attempted in Khadir Sahib v. Viswanatha Aiyar® between a 
case where an application for execution is returned for rectifying a defect by way. of 
non-compliance with the provisions of Order 21, rules 11 to 14, and a case where 
the return is for complying with requisitions in respect of matters which cannot 
be described as defects falling under Order 21, rules 11 to, 14. In the former class 
of cases the application for execution is not one in accordance with law while in 
the latter it is one in accordance with law. It was however held in Khadir Sahib v. 
Viswanatha Atyar®, that for the purpose of the present discussion there is no distinc- 
tion between the two classes of cases. It was pointed out in that decision that the 
petition which was returned in Official Receiver, Ramnad v. Narayanaswami Thevar’, 
was in conformity with the law, but that it still made no difference in the decision, 
arrived at. The learned Judges in Khadir Sahib v. Viswanatha Aiyar®, noticed that 


r 
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Somayya,'J., expressed a contrary opinion in Sundarabalakadiresa Thevar v. Avudai 
Ammal*, but they disagreed with that judgment and followed the decision of the 
Bench in Official Receiver, Ramnad v. Narayanasami Thevar*®, and observed that an order 
of return, right or wrong, if made by a competent Court is not a mere nullity and 
cannot be!ignored by the party affected. As already stated it may be assumed 
that in this case the application of 1937 was one in accordance with law. But 
that, in my opinion, mek no difference and since the application was admittedly 
not re-presented, the question of limitation must be decided as if there was no appli- 
‘cation made at all in 1937. 


Mr. Kameswara Rao drew my attention to the decision in Muthuvenkatasubba 
Reddtar v. ‘Thangavelu Chetti?, in which there is an observation that the judgment 
in Khadir Sahib v. Viswanatha Aiyar*, was with respect to the particular 
facts which arose therein and which, the learned Judges add “ are not the same 
as in the present instance.” I do not read this as expressing any disapproval 
of the judgment in Khadir Sahib v. Viswanatha Atyar*, In Muthuvenkatasubba Reddiar 
v. Lhangavelu Chetti®, the facts were somewhat peculiar. An execution petition 
returned for re-presentation after compliance with certain requisitions was 
re-presented after the time given for the purpose by the Court. On the decree- 
holder mentioning to the Court that he was not pressing it the Court passed an 
order in the following terms: “ This is not pressed and hence dismissed”. This 
was held by the learned Judges in Muthuvenkatarasubba Reddiar v. Thangavelu 
'Ghetti?, as amounting to an order excusing the delay in the re-presentation of the 
petition followed by an order of dia and the order of dismissal was held to 
be a final Order within the meaning of Article 182 (5) of the Limitation Act. 
Having regard to the wording of the order the learned Judges were perhaps 
quite justified in inferring or implying an order excusing the delay in re-presenta- 
tion, but that however bears in no way on the question whether the doctrine that 
has been developed in regard to execution petitions returned but not re-presented 
would not apply also to a case where the execution petition was one in accord- 
ance with law but is still returned for re-presentation after compliance with 
certain requisitions made by the Court. 

The ground therefore on which the learned District Judge held that the appli- 
cation of 1934 saves limitation cannot be accepted, 


Mr. Kameswara Rao however attempted to support the judgment of the 
lower appellate Court in several alternative ways. He first referred to the execution 
petition of 1934 in which there was, as already stated, £ two-fold prayer. In an 
affidavit sworn to by the decree-holder on the 21st of March, 1944, it was stated 
that the dismissal order of the execution petition of 1934 was passed without issuing 
any notice to the parties or their pleaders and without hearing them, and that 
neither the ‘decree-holder nor his vakil was aware that such an order of 
dismissal was passed and that as soon as it was known that the said execution peti- 
tion was dismissed, another execution petition was filed on the goth of October, 
1937. Mr. Kameswara Rao argued that if this allegation is true the execution 

etition of 1934 has not been validly disposed of and must therefore be 
held to be pending, and that consequently it would be open to his client to remind 
the Court of the pendency of such an execution petition and ask for its continuance. 
In the first place, this allegation as to the circumstances in which the execution 

etition of 1934: was passed and the way it was dismissed seems to have been made 
for the first time in 1944. In the earlier execution petition of 1940 all that was 
said was thatthe execution petition of 1934 was dismissed meaning presumably 
that it was dismissed in the usual course. It is not known what allegation was 
made in the execution petition of 1937 regarding the manner of disposal of the ` 
earlier execution petition of 1934, but there is no reason to think that anything 
different from what was said in 1940 was said in 1937. I am not therefore prepared 
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“to accept the truth ofthe somewhat belated statement of the decree-holder in 
his affidavit of 1944. 


Assuming for a moment that the allegation teferred to above is true, the judg- 
ment-debtors have more than one answer. In the first place, the present execution 
petition No. 95 of 1943 is for attachment and sale of moveables. It is not easy 
to seè how this application could be regarded as a continuation of the execution 
petition of 1934 which sought relief by way of attachment and sale of immoveable 
properties. Itis also quite possible that having regard to the fact that the immoveable 
property which was sought to be proceeded against had already been attached 
at the instance of another creditor in E.P. No. 29 of 1933 and was being brought 
to sale, the decree-holder did not in his E.P. No. 127 of 1934 press for or take 
adequate steps in regard to the prayer in his execution petition for attachment 
and sale of the same immoveable property. Again as held in Maharaj Bahadur 
Singh v. A. H. Forbes+, as the intervening applications are essentially different in 
character from the application of 1934, it is quite open to the Court to infer an 
abandonment of that application and “in any event,” to borrow the language 
of the Privy Council in the decision just quoted, “the combined effect of the 
previous applications marks such substantial departure from the original appli- 
cation (of 1934) so as to make it impossible to hold that the application (of 1943) 
was a continuation of the application (of 1934).” 


Mr. Kameswara Rao cited in this connection Chalavad: Kottah v. Pooloori Alimel- 
ammah? and Subbachariar v. Muthuveeran Pillai’. In the former case, there was 
no intervening application while in the latter there was an intervening application; 
but its effect was not considered by the learned Judges. Having regard to the fact 
that the present application itself is for relief by way of process against moveables, 
that the application of 1940 also was for attachment and sale of moveables and 
that presumably the application of 1937 also was for the same purpose, it is 
impossible for the decree-holder to summon to his aid any doctrine of continuation 
‘of the application of 1934 in the application of 1943. 


It was then said that by an amendment of the present execution petition the 
decree-holder alleged two other ways in which limitation in respect of the present ` 
execution petition was saved. One is by the application of S. 78 (2) of the Provincial 
Insolvency Act arising by reason of the insolvency of the father of the judgment- 
debtors-appellants. ‘The other is said to arise by reason of certain acknowledg- 
ments of liability made, by the father in respect of the decree debt. There is no 
doubt that these allegations were inserted in the execution petition by an amend 
ment as per an order of Court. It is also true that Exs. P-5 to P-8 relate to 
the insolvency of the father of the appellants. No reference however is-made in 
the judgment of the learned Subordinate Judge of Bezwada to either of these 
aspects and as already stated the learned Subordinate Judge held that the execution 
petitions are out of time. In the memorandum of appeal presented to the Dis- 
trict Court of Kistna no complaint was made that these aspects ought to have been: 
considered by the learned Subordinate Judge and the judgment of the learned Dis- 
trict Judge which is no doubt in favour of the decree-holders does not suggest that 
there was any discussion before him in regard to either of these points. 


It can therefore be safely presumed that the decree-holders were advised to- 
give up and gave up these pleas even in the Court of first instance. 

Moreover, there seems to be little substance in either of the pleas put forward. 
The affidavit in Ex. P-6 and the deposition Ex. P-7 which are both of 1940 are 
said to contain the relevant acknowledgments but having gone through both of 
them I find it difficult to say that there is.any unequivocal admission that the decree 
debt was subsisting at the time of the alleged acknowledgment. The point as to. 
section 78 (3) also seems to me to be not.maintainable as admittedly the father 


of the appellants obtained an order of absolute discharge and his adjudication was 
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not annulled. As held in Nandlal x. Ramdatta!, S. 78 (2) of the Provincial Insol- 
vency Act cannot apply where the order of adjudication is not annulled but the 
insolvent obtains an order of absolute discharge. Further it is difficult to see how 
there can be any extension of the period during which the insolvency of the 
appellants’ father was subsisting in order to calculate limitation in regard to his 
sons who were admittedly not insolvents. I am therefore unable to accede to Mr. 
Kameswara Rao’s request that the lower appellate Court should be called upon 
to submit its findings in regard to these two aspects. It is fairly clear to me that 
these were abandoned even before the learned Subordinate Judge of Bezwada, 
evidently because it was realised that there was no substance in them. 


The result is that the execution application of 1940 as also the execution appli- 
cation of 1943 must be held to be barred by limitation. I therefore set aside the 
judgment of the learned District Judge of Kistna and restore that of the learned 
Subordinate Judge of Bezwada and dismiss both the execution petitions with costs 
throughout in both the cases. l : 


Leave refused. 
V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRrESENT:— MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE YAHYA ALI. 

The Commissioner of Income-tax and Excess Profits Tax, l 

Madras -. Applicant* 

© D 

Sri R.S.A. Sankara Aiyar .. Respondent. 


Income-tax Act (XT of 1922), section 10 (2) (xi)—Assessee originally a partner—Dissolution o artnershifp 
— Decree due to partnership divided equally between partners—Assessee’s share entered in the books o fis separate 
business—Outstanding decree amount trrecoverable—Assesses’s right to an allowance as a bad debi. 

The assessee was the manager of a Hindu undivided family and he carried on a money-lending 
business in partnership with one X. In 1931 the partnership was stopped though the firm was not 
dissolved but continued to realise its outstandings. In 1940, a decree was obtained by the firm, 
against one M for one of its outstanding debts and in execution thereof realised certain sums. In 
1942, the two partners decided to close the accounts and the then outstanding decree debt, among 
others, was divided equally between the partners and the assessee entered the sum representing 
his half share in the books of his own separate money-lending business. Subsequently, there were 
both receipts as well as expenditure in respect of this debt during the accounting period and the 
assessee after crediting his half share wrote off as irrecoverable the balance then due, and for the year 
1944-45 claimed an allowance of it as a bad debt under section 10 (2) (xi) of the Act. 

Held, that (i) there was eno material for holding that the bad debt claimed by the 
arose in respect of a loan made in the ordinary course of his money-lending business, within the mean. 
ing of section 10 (2) (xi) of the Act and (i) the asseasee’s claim to write off the amount towards his 
share of the irrecoverable portion of the decree-debt in the assessment year is admissible under section 
10 (2) (xi) of the Act. 


Commissioner of Income-tax, Madras v. Venkatasubbiah Chettiar, (1946) LT.R. 227, applied. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench; under section 66 (1) of the Income-tax Act, 1922 (Act XI of 1922),as amended 
by section 92 of the Income-tax (Amendment) Act (VII-of 1939) in R.A. Nos, 348 
and 349 of 1946-47 (R.A.A. No. 400 Madras of 1945-46). 


C. S. Rama Rao Sahib for Applicant. 
~ M. Subbaraya Atyar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice —This case arises out of the assessment of one R.S.A. Sankara 
Aiyar, Kallidaikurichi, and the relevant period of accounting is from 16th December, 
1942 to 15th December, 1943. For a decision of the two questions referred to us, 
which wilt be set out later, the following facts have to be stated: The asessee is 
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the manager of a Hindu undivided family. He carried on a money-lending 
business in partnership with one Kasi Aiyar. ‘The business of this partnership was 
stopped in 1931, but the firm was not dissolved and continued to realise the outstand- 
ings due to it. A ae neo set of books was being maintained in respect of the 
realisations and outgoings of the firm. One of its outstanding debts was that due 
from one Kidar Pi EM on a mortgage. There were some collections 
towards this debt, and finally a decree was obtained by the firm against the debtor 
sometime in 1940. In execution of the decree, certain lands of the debtor were 
sold. On 11th September, 1942, a sum of Rs. 16,395- 2 10 was still due. On 
that date, the two partners decided to close the accounts of the partnership, and in 
pursuance of that decision, the assets of the partnership including this outstanding 
decree debt were divided equally between the two partners. The assessee entered 
a sum of Rs. 8,197 representing his half share of the balance due from this debtor, 
Kidar Pillai Maracair, in the books of his own separate money-lending business on 
12th September, 1942. The ledger folio was opened in the name of the debtor 
in which he was debited with the said amount. No fresh undertaking or document 
-was, however, taken from the debtor evidently because there was a decree obtained 
against him. Subsequently there were both receipts as well as expenditure in 
respect of this debt during the accounting period. The total realisation subsequent 
to the 12th September, 1942, was about Rs. 4,664, and the amount credited in the 
assessee’s account as and for his share was Rs. 2,332. On 5th October, 1943, the 
balance then due in respect of this debt, namely, Rs. 5,880, was written off as ir- 
recoverable. In the assessment for the year 1944-45 the assessee claimed an allow- 
ance ofthis sum of Rs. 5,880 as a bad debt under section 10 (2) (xi) of the 
Income-tax Act. The Income-tax Officer disallowed the claim on the ground that 
it had no connection with the business which the assessee was carrying on in the 
previous year and that it was really a loss of the defunct partnership. On appeal, 
the Appellate Assistant Commissioner allowed the assessee’s claim on the ground 
that the debt had been taken over by the assessee as part of his money-lending busi- 
ness and the loss was sustained in the separate business carried on by him. On 
appeal, the Appellate Tribunal confirmed the decision of the Appellate Assistant 
‘Commissioner. Thereupon, the Commissioner made an application under sec- 
tion 66 (1) for a reference to this Court, and the Tribunal has referred the following 
two questions for our decision :— 

“1. Whether there is any material for the Tribunal’s finding that the bad debt of Rs. 5,880 


claimed by the assessee, arose in respect of a loan made in the ordinary course of his money-lending 
business, within the meaing of section 10 (2) (xi) of the Income-tax Act. 


2. Whether, on the facts and in the circumstances of the case, the assessee’s claim to write off 
the sum of Rs. 5,880 towards his share of the irrecoverable portion of the decree debt in the assessment 
year is admissible under section 10 (2) (xt) of the Income-tax Act?” 
Section 10 (2) (wi) of the Act provides that in the computation of the profits and 
eat of any business, in the case of an assessee carrying on a banking or money- 
lending busines, a legitimate allowance will be a sum in respect of a loan made 
in the ordinary course of such business as the Income-tax cer may estimate 
to be irrecoverable but not exceeding the amount actually written off as irrecoverable 
in the books of the assessee. The question, therefore, is whether there is any material 
for the Tribunal’s finding that the sum of Rs. 5,880 which was written off was in 
respect of a loan made in the ordinary course of the money-lending business of the 
assessee. The contention of Mr. Rama Rao Sahib for the department is that 
a mere entry of a debt due to the defunct firm in the account of the new money- 
lending business of the assessee is not sufficient to make that debt a loan made in 
the ordinary course in the latter business. He contends that there should be some- 
thing in the nature of a novatio to which the debtor is also a consenting party before 
it could be held in law that the debt of the old firm became a loan made by the new 
firm. No direct authority was cited in support of this contention. Two decisions 
of the Calcutta High Court whch were cited to us, Bissendyal Doyaram, In rel, and 
Chimanlal Rameshwar Lal v. Commissioner of Income-tax, Bengal*, were long before 
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the enactment of section 10 (2) (xi) of the Income-tax Act. Itis, therefore, unneces- 
sary to consider whether the propositions laid down in the two decisions are sound. 
On the other hand, there is a decision of a Bench of this Court in Commisstoner 
of Income-tax, Madras v. Venkatasubbiah Chettiar) the ratio decidendt of which, we 
think, applies to the present case. In that case, the assessee was the manager of 
a Hindu joint family carrying on a money-lending business. In 1933, a separate 
money-lending business carried on in partnership by the family with another 
person was dissolved and the family received as part of its share certain promis- 
sory notes executed by persons to whom the partnership had lent money. These 
debts were entered in the books of the family relating to its own money-lending 
business and the promissory notes were renewed from time to time. The interest 
paid to the family by the debtors was included in the profits of the family and 
assessed to income-tax. In the year of account in that case, 1941-42, the assessee 
wrote off as irrecoverable three of such promissory note debts and claimed to 
deduct the’ amount from the assessable income under section 10 (2) (xi) of the 
Indian Income-tax Act. It was held by Sir Lionel Leach, C.J., and Patanjali 
Sastri, J., that the amount was-allowable as a deduction under that provision. In 
dealing With the contention of the learned Counsel for the Commissioner that 
these promissory note debts were not loans made in the ordinary course of the 
family’s money-lending business but were really made in the course of the defunct 
partnership: business, the learned Chief Justice observed thus : 

“ Tt ig true that the money was actually lent by the partnership but the loans were allotted to the 
family on the dissolution of the partnership and they became of the assets of the family’s own. 
business. The promissory notes which were actually written off as irrecoverable were not the original 
Saga notes but they were promissory notes which had been renewed by the borrowers in favour 
0 e aAssesset. 


Having regard to the fact that the Income-tax authorities had since the dissolution 
regarded those loans as part of the family’s business and taxed the family on the 
interest paid in respect of them, the learned Chief Justice expressed his surprise 
that the Department should contend that clause (xi) did not apply. Though it is. 
true that there were in that case certain facts the like of which are not to be found 
in the present case, we consider that the principle underlying the decision in that 
case applies equally to this case. Though in that case fresh promissory notes were 
executed by the borrowers in renewal of the original promissory notes presumably 
for purposes of limitation, we do not think that such renewals were necessary to 
serve as the basis of a finding that the old debts became part of the stock in trade 
of the new business. In the present case, the debt had ripened into a decree 
in favour of both the partners, and we fail to see what novation there could be 
after decree, There is no authority to support the contention on behalf of ‘the 
Department, that there should be a novation or an act by the debtor also, before 
it can be held that the old loans though treated as part of the stock in trade of the 
new business can be held to be loans made in the ordinary course of the new 
business. The observations of the Judicial Committee tn Arunachalam Chettiar v. 
Commissioner of Income-tax, Madras,? must be read in the proper context and having 
regard to tHe facts of that case. In that case, there were two different busi- 
nesses, one a cotton business and the other a money-lending business. The 
reference to the element of novation at page 183 of the report has nothing whatever 
to do with the contention now pressed before us by the learned Counsel for the 
, Department. 

It has not been suggested in this case that the entry made in the account of 
the assessee’s money-lending business on the 12th September, 1942, was not a genuine 
entry or that it was an entry made mala fide for the purpose of claiming a deduction 
by way of an irrecoverable debt. Any such suggestion would not have been ac- 
cepted by us in view. of the fact that subsequent to the date of that entry there 
were substantial realisations. On these facts, it cannot be said that there is no 
material for the Tribunal’s finding that the bad debt of Rs. 5,880 arose in respect 


1. (1946) I.T.R. 227. L.R. 63 I.A. 238: I.L.R. 59 Mad. 716 
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of a loan made in the ordinary course of the assessee’s money-lending business. The 
answer to the first question must be in the affirmative. . 


In our opinion the answer to the second question must also be in the affirmative. 
On the facts already narrated, it is clear that the debt became irrecoverable in the 
accounting period. It is not as if subsequent to the entry on 12th September, 1942, 
there was no attempt to make further realistions. As already ‘mentioned, there 
were such further realisations. The fact that the mortgaged lands had been sold 
away ‘need not necessarily mean that the assessee had at the time of making the 
entry no hope of realising any further amounts towards the debt. The finding 
of the Appellate Assistant Commissioner and the Tribunal that the debt became 
bad in the year of account is correct, and the assessee was, therefore, entitled to 
an allowance of the sum of Rs. 5,880 under section 10 (2) (xi) of the Income-tax Act, 


_ Lhe answers to both the questions will be in the affirmative. The Commis- 
sioner will pay the costs of this petition to the respondent, Rs. 250. 


V.P.S. . ne ; Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mr. Justice YAHYA ALI. 


Mrs. Sivagnanammal ..  Petttioner* 
U. 
Thirumagal Mills, Ltd., Gudiyatham and others .. Respondents. 
Company—Bonus shares issued to shareholders in lieu of distributing the profits in cash—Is capital and not 
income—Lyfe-tenant entitled to income of shares—Not entitled to bonus shares which will be property of remainderman. 
When a company decides to capitalise its profits and issues fully paid-up bonus shares to the 


shareholders, the sums represented by those shares are in the nature of capital and cannot for any. 
purpose be treated as income. - 


Accordingly a life-tenant entitled under a bequest only to the income (varumanam) of the ordi- 
nary shares has no right to such bonus shares (issued subsequently) which will virtually be the pro- 
perty of the remainderman. l 

A. Ramachandran for Messrs. Row and Reddi and G. Gopalakrishnan for Applicant 
(Petitioner). - 
' C. Natarajan and R. Desikan for Respondents. 

The Court delivered the following 


*JUDGMENT.—This is an application made under the Indian Companies Act 
for a direction to the first respondent company to rectify the company’s register 
of members so as to include in it the name of the applicant Mrs. Sivagnanammal, 
as being a member of the respondent company holding in her sole name 50 bonus 
shares of the company. Sivagnanammal is the widow of one Parasurama Muda- 
liar who died on the 29th May, 1942. The said Parasurama Mudaliar and one 
Pithambara Mudaliar were partners of the firm S. R. Ponnuswamy Mudaliar and 
Brothers and as such held in the first respondent company 100 shares of the face 
value of Rs. 100 each. The shares were registered in the books of the company 
jointly in their names. During the life time of Parasurama Mudaliar, Pithambara 

udaliar died and the shares which stood jointly in the name of Parasurama 
Mudaliar and Pithambara Mudaliar were duly transferred in the namés of Parasu- ° 
rama. Mudaliar and Neelamega Mudaliar, the younger brother of Pithambara 
Mudaliar. Parasurama Mudaliar left a last will and testament made on 4th June, 
1941, by which he bequeathed to his wife Sivagnananimal his interest in the shares 
in the first respondent company for her lifetime ‘and he provided that she should 
enjoy only the income (varumanam) derived therefrom and that after her death 
the shares should become the property of his heir and brother’s son K. Ratna 
Mudaliar who would be the owner of the corpus. On Parasurama’s death in 
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May, 1942, the registry of shares was transferred in the books of the Company in 
the name of Neelamega Mudaliar representing the interest of Pithambara Mudaliar, 
and Sivagnanammal and Ratnam representing the interest of Parasurama Mudaliar. 
This seems to have been effected with the consent of all the concerned parties. 
Ratnam died in 1946 leaving three undivided sons Dharmaraja and his two 
minor brothers. Dharmaraja is the 2nd respondent in this application and Neela- 
mega was ‘subsequently impleaded as 3rd respondent. No change in the registry 
was made after the death of Ratnam as no application was made by any of the 
concerned parties and the registry at present stands as it was prior to Ratnam’s 
death. At'an extraordinary meeting of the general body of the shareholders 
held on the 29th December, 1946, it was resolved inter alia to increase the capital 
of the company and since there was a large profit it was decided that instead of 
distributing it as dividends, fully paid-up bonus shares should be issued to share- 
holders registered in the registry of the company as on 28th November, 1946. 
The resolution is as follows : 


“ A bonus of Rs. 100 per share for the ordinary shares of the company held by the shareholders 
registered in the registers of the company as on 28th November, 1946 and the bonus of every Rs. 100 
that is to be given in this manner instead of being given in cash, shall be given as one fully paid- 
up aural share of this company and for giving bonus like this, the present Reserve Fund shall 
be Mg | 
Sivagnanammal in her present application claims that she is entitled to an absolute 
right to 50 of these bonus shares in her sole name and that, since that claim was 
not countenanced by the company, she applies for a rectification of the register 
of shares for causing her name to be entered in the register of members as the sole 
holder of 50 bonus shares of Rs. 100 each. 


This case raises an important question of Company Law which, as far: as 
I am able to gather, is not covered by the decision of any Indian High Court. 
The question is whether when a company decides to ao ANE its profits and issues 
fully paid-up bonus shares to the shareholders, the sums represented by those shares 
are in the nature of capital or can for any purpose be treated as income. If it is 
to be regarded as capital, then having regard to the provisions of the will they will 
be virtually the property of the remainderman and not of the life-tenant, as under 
the directions contained in the will the life-tenant is only entitled to the varumanam 
of the shares. If, however, it is to be regarded as income on the ground that its 
origin is traceable to the profits of the company then under the will, it will be 
exclusively the property of Sa l and she will be entitled to the separate 
registry of those shares in her name. Before dealing with this interesting question, 
I may dispose of one or two minor points that incidentally arise. ‘The contention 
of the applicant is that for all practical purposes she was considered to be the owner 
of 50 original shares after her husband’s death and that even during her husband’s 
life fae he was regarded as owner of 50 shares, although the registry of the entire 
stock of 100 shares was throughout in the names of the joint owners. ‘This con- 
tention does not stand scrutiny. No doubt dividends have been distributed sepa- 
rately but the registry has throughout been joint. When Pithambara was ate 
it was in the names of Parasurama and Pithambara. After Pithambara’s death 
it stood in the joint names of Neelamega and Parasurama and after Parasurama’s 
death, it was changed into the joint names of Neelamega, the petitioner and Ratnam. 
The second objection is that the applicant had no notice of the meeting of the 
general body held on the 29th December, 1946, and that therefore the resolution 
of that date capitalising the profits and authorising the issue of bonus shares is 
not binding upon her. It seems to me that this contention shows that the petitioner 
is approbating and reprobating at the same time, because her present application - 
is on the footing that bonus shares having been issued she must be registered exclu- 
sively as the owner of 50 bonus shares. Even otherwise, I find no substance in 
this objection. Article 16 of the Articles of Association of the company explicitly 
provides that if any share is held under joint ownership in partnership, the person 
whose name is entered first in the books shall be treated as the important person 
for all proceedings and notices, etc., shall be given to him only. In this case, 
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it is admitted that at the time when the meeting was called the name of Neelamega 
was entered first and it is also admitted that notice was duly served upon him. 


Coming to the main question there can be no doubt that it is open to a company 
either to distribute its earned profits as dividends among its shareholders or to carry 
the whole or a portion thereof to the reserve fund. The shareholder individually 
has no right to claim that profits should necessarily be distributed as dividends 
and in fact the shareholder as such acquires no right in the profits of the company 
until the dividend is declared and distributed. Ifthe Articles confer the necessary 
power upon the company, it may genuinely capitalise its undistributed profits. 
and appropriate the same either by adding it to its capital or using it for the purpose 
of organising or expanding its business or for acquiring fresh assets. It kaka A 
does so by adding the profits either to its reserve fund or to its nominal capital.. 
One of the recognised methods of capitalising undivided profits is to add to its 
capital issue in the shape of either bonus debentures or bonus shares. They may 
be either partly paid-up or fully paid-up. When fully paid-up bonus shares are 
issued to the shareholders what actually happens is that the profits are capitalised 
and the existing shareholders instead of receiving any moneys out of the undistri- 
buted profits only receive pro rata fresh shares out of the old shares converted as 
fully paid-up or out of the new issue. The present is the case of a new issue of 
shares. The significant circumstance is that in such a case the assets, 1.¢., the 
profits, remain with the company as capital and what the shareholders receive 
is merely a paper certificate as evidence of their interest in the additional capital 
of the company. The new shares would confer a title to a larger proportion of 
the surplus assets of the company only if and when a general distribution of assets 
takes place as when the company is wound up or when the capital is duly reduced.. 
Until then the company’s shares issued in such circumstances retain the character 
of capital. This in my opinion is the legal position under the Company Law 
with reference.to bonus shares issued out of capitalised profits. As I have already 
indicated there is no direct decision of any Indian Court bearing upon this question ; 
but the principles have never been in doubt in the British Courts. I shall first 
refer to the two leading cases on the subject. In Bouch v. Sproule1, a testator had 
bequeathed his residuary personal estate to his executor in trust for his wife for- 
her life and after her death to a remainderman. Part of the residuary estate 
consisted of shares in a company whose directors had power, before recommending 
a dividend, to set apart out of the profits such sums as they thought proper as a 
reserve fund. After the testator’s death the directors of the company decided to 
allot new shares (partly paid-up) to each shareholder, and to apply the bonus 
dividend in part payment of the new shares. This proposal was carried out and 
new shares were allotted to the remainderman and registered in his name. The 
Court of Appeal reversing the judgment of the Court below has held that the bonus 
belonged to the life-tenant. The House of Lords reversed that decision and held 
that the real nature of the transaction was that the Company did not pay or intend 
to pay any sum as dividend, but intended to and did appropriate the undivided 
profits as an increase of the capital stock, that the bonus dividend was therefore 
capital of the testator’s estate and that the life-tenant was not entitled to the bonus 
or the new shares. In the judgment.of Lord Herschell all the previous cases were 
fully reviewed and finally the opinion of Lord Justice Fry given in an earlier case- 
was endorsed and that opinion was to the following effect :— 

“ When a testator or settlor directs or permits the subject of his disposition to remain as shares 
or stocks in a company which has the power either of distributing its profjts as dividend or of con- 
dak eaaa into capital, and the company validly exercises this power such exercise of its power 
is binding on all persons interested under the testator or settlor in the shares, and co ently what 
is paid by the company as dividend goes to the tenant for life, and what is paid-up by the company 
to the shareholder as capital, or appropriated as an increase of the capital stock in the concern, 
enures to the benefit of all who are interested in the capital.” 

In the present case there can be no question that the company had power to increase- 
its capital and to appropriate its profits to such an increase and that it did so by- 
eee OSS eee 
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capitalising its entire amount of profits and adding them to its capital by the issue 
of fully paid bonus shares to shareholders. ‘The next important case where the 
question has been fully: and authoritatively discussed is another decision of the 
House of Lords in Jnland Revenue Commissioners v. Blotit. ‘That case arose under 
the Finance Act, 1910, and was concerned with super-tax. A resolution was 
passed by the company in exercise of the power conferred in that behalf by the 
Articles declaring that out of its undivided profits a bonus should be paid to its 
shareholders and authorising the distribution among the shareholders of certain 
of its unissued shares credited as fully paid-up. The question was whether for 
the purpose of super-tax the shares so allotted to the respondent should be treated 
as part of his ‘total income from all sources for the previous year’ within the 
meaning of section 66 of the Finance Act. Their Lordships held that they were 
not part of his income but were an addition to his capital in that year and in doing 
so followed Bouch v. Sproule*, Viscount Haldane in his speech said : 

“ I am, therefore, of opinion, both on principle and on authority, that the transaction in the 


present case was one in which the company was in law dominant on the question whether the money 
in question was to be capital or income for all purposes ği 


The juristic position was put in a lucid manner by Sir John Simon, as he then 
was. At page 174 of the report he argued : 
“ Assume that a company makes a profit, one of three things may happen. First, it may 


declare a dividend in the ordinary way ..... Secondly, instead of distributing its profits, it 
may put a certain amount to reserve fund. That is only a reserve pro tem available in the company’s 
hands as floating capital ..... ‘ Thirdly, the company may, ın the exercise of its powers of 


domestic management, take that reserve fund and strike it permanently with the character of capital 
Eu ote SA d It is within the constitutional powers of a company either temporarily or permanently 
to capitalise its undivided profits and it thereby puts it out of its power to distribute the sum so 


capitalized as profits.” 

This exposition of the principle was adopted by the majority. ‘These two decisions 
have been treated as final authority on the question and were followed in a catena 
of cases ever since. I shall only refer to one case as the facts ofthat case approxi- 
mate to the facts of the present case. In In re Spoir? (Holt v. Spoir) a testatrix 
bequeathed 300 ordinary shares in a limited company upon trust to pay the “ divi- 
dends, bonuses and income’ thereof to certain persons during their lives and to 
the survivor of them during the life of such survivor and after the death of the 
survivor the trustees were directed to hold the shares upon trust for the Infirmary 
absolutely. The company had accumulated as such a large reserve fund out 
of its profits and also had a large amount of undistributed profits in its hands not 
carried to the reserve. The company proposed to distribute by way of bonus 
a certain sum and the method KG by the company was to capitalise that 
sum, and instead of distributing it in cash, to distribute it in the shape of fully paid 
shares. As in the present case the transaction was carried out by appropriate 
resolutions duly agreed to by the shareholders. A summons was taken out to have 
it decided whether the bonus shares so allotted to the trustees ought to have been 
transferred to,the tenants for life or were rightly retained by the trustees as capital 
subject to the trusts of the will. It was held by the Court of Appeal applying the 
test laid down in Bouch v. Sproule? and Inland Revenue Commissioners v. Blott* that 
as a question of fact the issue of new shares by the company must be regarded 
as a distribution of capital, and not of income; and that in the construction 
of the will the words “dividends, bonuses and income” did not cover the 
shares in question so as to pass them to the tenant for life. It is significant that 
even though the word ‘ bonuses’ occurred in the will it was held that the expres- 
sion did not cover the bonus shares issued in that case. The present case is a fortiori © 
from that point of view because the only word used in Parasurama’s will is “ varu- 
manam.’ Next there is a case which went up on appeal to the Privy Council from 
the Supreme Court of New South Wales. The decision is found reported in Robert 
Alan Hill v. The New Permanent Trust Company of New South Wales*. After reviewing 
the various authorities including the cases cited above, their Lordships laid down 
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the principles in concrete propositions. Two of them may be set out here as 
having a direct bearing upon the question at issue : 

“ Other considerations arise when a limited company with power to increase its capital and 
possessing a fund of undivided profits, so deals with it that no part of it leaves the possession of the 
company but the whole is applied in paying new shares which are issued and allotted propor- 
tionately to the shareholders, who would have entitled to receive the fund had it been, in fact, 
-divided and paid away as dividend. 

The result of such a dealing ıs obviously wholly different from the result of paying away the 
profits to the shareholders. In the latter case, the amount of cash distributed disappears on both 
sides of the company’s balance sheet. It is lost to, the company. The fund of undistributed profits 
which has been divided ceases to figure among the company’s liabilities ; the cash necessary to 
‘provide the dividend is raised and paid away, the company’s assets being reduced by that amount. 
In the former case the assets of the company remain undiminished, but on the Liabilities’ side of 
the balance sheet (although the total remains unchanged) the item representing the undivided profits 
-disappears, its place being taken by a co nding increase of liability in respect of issued share 
capital. In other words, moneys, which been capable of division by the company as profits 
among its shareholders have ceased for all time to be so divisible, and can néver be paid to the share- 
holders except upon a reduction of capital or in a winding ae The fully paid shares representing 
them and received by the trustees are therefore received by them as corpus and not as income.” 
The only Indian decision in which the point involved here came up in an indirect 
manner for consideration is the decision of the Privy Council in The Commisstoner 
of Income-tax, Bengal v. The Mercantile Bank of India, Limited1. That arose out of 
an income-tax reference. In that case also the company had very large accumu- 
lations of undistributed profits and the proposal was to capitalise the company’s 
reserves and make a distribution to the shareholders in the form of debentures 
on redemption of which the funds required would be available. The question 
raised was whether the assessee thereby received “ income, profits or gains ” within 
the meaning of section 4 of the Indian Income-tax Act. It was held by their 
Lordships of the Judicial Committee that the capitalised profits distributed by way 
of debentures were not “ income, profits or gains ” within the meaning of section 4 
of the Income-tax Act and that the assessees were not liable to be taxed in respect 
of those debentures. It was pointed out that on the point, as to the capitalised 
profits being not liable to tax there was no distinction between the Indian and 
the United Kingdom enactments. 

From the foregoing discussion of the principles it is abundantly clear that the 
bonus shares duly issued by the company in the present case are impressed with 
the character of capital and they are not in the nature of income for any purpose 
whatever. Upon a true construction of the will and a proper application of the 
principles the only possible conclusion is that the applicant is not entitled to any 
separation of the shares or to the allocation and separate-registry of those bonus 
shares exclusively in her own name. 

The application is dismissed with taxed costs, one set to the company (rst 
respondent) and one set to be shared between the 2nd and 3rd respondents. 


K.S. — Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 


R. Muthiah Thevar .. Pettttoner® 
y 


P. Lakshmanan Pandithar .. Respondent. 

Madras Agriculturists’ Relief Act (IV of 1938), section 13, proviso—Government order of 7—7—1947 
altering Gi per cent. specified in the proviso to S. 13 and fixing 5% per cent. per agnum publi in Fort St. 
George Gazette on 29—7—1947 when operative—New rate of interest—Date from which applicable— 
-Open payments—A ppropriation. 

L executed on the gth of November, 1938, in favour of S a promissory note for Rs. 240 agreeing 
to pay interest at the rate of 12 per cent. per annum. There were two payments made to S, one 
of Rs. 100 on 4th November, 1941, and the other ‘of Rs. 150 on 22nd July, 1943. S transferred the 
promissory note on 22nd July, 1945, to M who filed a suit ‘on the promissory note on 11tH March, 1946 


> 
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calculating interest at the contract rate and giving credit to the two payments. Afier adjusting 
the payments M claimed Rs. 160 as due to him. The lower Court dismissed the suit on the groun 
that the two payments were open payments and that they should be adjusted towards the principal 
and nothing was due. On revision, 

Held, the case must be dealt with ın accordance with the provisions of section 13 of Madras Act 
IV of 1938. M will be entitled to 64 per cent. per annum simple interest up to the coming into 
operation of the notification of July, 1947, and 54 per cent. thereafter. The notification has no 
retrospective effect so as to apply from the date of the promissory note. The notification operates 
as from the date of its appearance in the Gazette (2g—7—1947) and not the date on which the 
Government made the order (7—7—1947). It is sufficiently clear from the wording as well 
as the object of section 1g that the islature clearly intended to protect an agriculturist notwith- 
standing his own consent and it could not have intended to make his right to the benefit contemplated 
by the Act liable either to be defeated or materially curtailed by an act of the creditor to which the 
debtor is no consenting party. The creditor cannot therefore claim to appropriate the payments 
towards interest due and the balance for principal on the date of the plaint. 

Petition under section 25 of Act IX of 1887, praying that the High Court 

will be pleased to revise the decree of the District Munsiff of Tenkasi, dated roth 


July, 1946, and passed in S. C. S. No. 78 of 1946. 
N. T. Raghunathan and S. Ramayya Nayak for Petitioner. 
T. R. Srinivasan for Respondent. 
‘The Court delivered the following 


JupGMENT.—The respondent executed on the gth of November, 1938, in favour 
of one Subbamma a promissory note for Rs. 240 agreeing to pay interest at the 
rate of 12 per cent. per annum. There were two payments made to Subbamma, 
one of Rs. 100 on 4th November, 1941, and the other of Rs. 150 on 22nd July, 1943. 
The promissory note was transferred by Subbamma to the petitioner on 22nd 
July, 1945. :In his plaint the petitioner gave credit to both the payments but 
he calculated interest at the contract rate and adjusting the payments made on 
that basis he claimed Rs. 160 as due to him on 7th March, 1946. The suit was 
filed four days Jater on 11th March, 1946. 

The defendant-respondent alleged other payments but these were not made 
out and nothing was said about these payments at the hearing of the civil revision | 
petition. The lower Court dismissed the petitioner’s suit on the ground that the two 
payments were open payments and that they should therefore be adjusted towards 
the principal! and as taken together they were in excess of the amount of principal 
there was nothing due to the petitioner. It may be observed in passing that the 
two payments were endorsed by the respondent on the promissory note on their 
respective dates as made towards the principal and interest due on the promissory 
note. 


Mr. Raghunathan, counsel for the petitioner, pointed out that under section 13 
of the Madras Agriculturists’ Relief Act, which, according to both sides, is the rele- 
vant provision governing this case, there is no question of open payment, and that 
the manner in which the case was dealt with by the lower Court, is quite inappro- 
priate to a promissory note which is executed after the coming into force of Madras 
Act IV of 1938, and which is not therefore governed by sections 7, 8 and 9. 

Mr. Srinivasan, counsel for the respondent, frankly conceded that he cannot 
support the reasons given by the lower Court for the dismissal of the suit. 

Both the learned counsel agreed that if the case is dealt with in accordance 
with the provisions of section 13, there would be some amount due to the petitioner, 
but as to how that amount is to be calculated and as regards the provisions of law 
governing such calculation there was considerable divergence. 

The relevant portion of section 13 of Madras Act IV of 1938, is in the following 
terms : 


“ In any proceeding for recovery of a debt, the Court shall scale down all interest due on any 
debt incurred by an agriculturist after the commencement of this Act, so as not to exceed a sum 
calculated at 6¥ per cent. per annum simple interest, that is to say, one pie per rupee per mensem 
simple interest, or one anna per rupee per annum simple interest : 

Provided that the Provincial Government may, by notification in the Official Gazette, alter and 
fix any other raté of interest from time to time.” 
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In the Fort St. George Gazetie, dated 29th July, 1947, was published the 
following notification which may be quoted in extenso : , 

“ (G. O. Ms. No. 2919, Development, 7th July, 1947). In exercise of the powers conferred 
by the proviso to section 13 of the Madras Agriculturists’ Relief Act, 1938 (Madras Act IV of 1938), 


is Excellency the Governor of Madras hereby alters the rate of 6+ per cent. per annum simple 
interest specified in the said section and fixes in lieu thereof 54 per cent. per annum simple interest.” 


One of the points discussed before me was whether by reason of the notification 
the rate of 5} per cent. per annum therein provided should be calculated from 
the date of the promissory note or from the date when the notification came into 
operation. Subsidiarily, the question was raised whether the notification can be 
said to have come into effect on 7th July, 1947, when the Government order was. 
passed or on 2gth July, 1947, when the order was published in the Gazette. 


The respondent’s counsel contended that the notification operates as if there 

is a substitution of the figure of 54 per cent. per annum for the figure of 64 per cent. 
er annum found in section 13 and as if the new figure had always been there. 
He argued that in view of the dismissal of the suit by the lower Court, the Civil 
Revision Petition can be properly described as a proceeding for recovery of a debt. 
I may say that this last positon was not contested by the petitioner’s counsel. If 
this is such a proceeding, Mr. Srinivasan’s argument went on, the Court in dealing 
with the civil revision petition is bound to direct a calculation to be made on the 
basis of 53 per cent. per annum as that rate has been substituted for the larger 
rate by the notification. The argument is attractive, but it seems to me that this 
would give retrospective operation to the notification which, in the absence of 
clear and unambiguous language, a Court of law can neither presume nor infer. 
It would be noticed that the proviso to section I 3 says that the Pii Govern- 
ment may alter and fix any other rate of interest from time to time. The alteration 
may as a question of legal possibility include a raising of the rate of interest though 
it must be conceded that this is most unlikely. And the rate of interest is also 
to be fixed from time to time. This language seems to me to indicate that having 
regard to the state of the money market at the time and such other considerations 
as may be germane, the Provincial Government should have the power to regulate 
the rate of interest which in its opinion is legitimately chargeable from an agri- 
culturist. The words “ from time to time ” indicate that a certain state of things 
may exist for some time and then there may be a change calling for a corresponding 
adjustment in the rights and liabilities of the parties in regard to the rate of interest 
which an agriculturist may be called upon to pay. The language of the proviso 
would not, in my opinion, enable the Provincial Government to issue a notification 
so as to deal with a period which has gone by. So far as the language of the 
notification on which some emphasis has been laid by Mr. Srinivasan is concerned, 
it recites first that it is framed in exercise of the powers conferred by the proviso 
to section 13. Thenit “‘ alters the rate of 64 per cent. per annum simple interest?” 
specified in that section and finally fixes in lieu thereof 54 per cent. per annum 
simple interest. The idea of a fixation of a different rate of interest in lieu of the 
rate of interest that is specified in the section may no doubt suggest an intention 
to give the notification retrospective effect but notwithstanding that circumstance, 
which seems to me to be of no great weight if the notification is read as a whole, 
there is not sufficiently clear language compelling a Court to give retrospective 
effect in the sense contended for by the counsel for the respondent. It is quite 
possible to read the notification as applying to the rate of interest which accrues 
as between a creditor and an agriculturist debtor after its date. The result of this 
construction would be that the petitioner will be entitled to 64 per cent. per annum 
ee interest up to the coming into operation of the notification and 54 per cent. 

ereafter. 


It also seems to me that, having regard to the wording of the proviso to sec- 
tion 13 that the alteration of the rate of interest and its fixation from time to time 
should be by a notification in the official Gazette there is an indication that such 
notification should operate as from the date of its appearance in the Gazette which 
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as already stated was 29th July, 1947. The material date for this purpose, in 
my opinion, is that date and not the date on which the Government passed the 
order. ! 

Mr. Raghunathan raised another interesting point. He said that the previous 
payments made by the respondent though unappropriated at the time when they 
were made were appropriated on the date of the plaint and according to section 60 
of the Indian Contract Act and the law governing the appropriation of debts, 
he argued, that any relief which the respondent may be entitled to can only be 
given subject to that appropriation being maintained. In support of his argu- 
ment he cited Munuswami Mudah v. Perumal Mudaly1, Gajram Singh v. Kalyan 
Mal?, Corry Bros. & Co. v. Owners of Turkish Steamship ““Mecca’’*, Commissioner of 
Income-tax, Bihar and Orissa v. Maharajadhiraj of Dharbanga*. In the first of these 
cases it was held that 

“ under section 60 of the Gontract Act a creditor is entitled to exercise his right of appro- 

priation in the manner most advantageous to himself and at any time before the filing of the 
suit.” 
In Gajram Singh v. Kalyan Mal?, the matter was taken a little further and it was 
held that a creditor can appropriate the payment made to any debt until the 
judgment is pronounced by the trial Court though not thereafter. In Corry Bros. 
& Co. v. Owners of Turkish Steamship “ Mecca”?, Lord McNaghton enunciated the 
fundamental principles governing appropriation in the following well-known 
passage:—~ | 

“When a debtor is making a payment to his creditor he may appropriate the money as he 
pleases, and the creditor must apply it accordingly. If the debtor does not make any appropriation 
at the time when he makes the payment the right of ee devolves on the creditor. .... It 
has long been held and it is now quite settled that the creditor has the right of election..... 
‘sup to the very last moment’, and he is not bound to declare his election in express terms. 
He may declare it by bringing an action or in any other way that makes his meaning and intention 
plain.” 

What Lord McNaghton said is the law of England has been applied without ques- 
tion in this country. (See Commissioner of Income-tax, Bihar and Orissa v. Maha- 
yajadhiraj of Dharbanga*). 

The question however is whether the principle established by this and other 
cases, which is part of the general law of appropriation, has not been departed 
from in section 13 of Madras Act IV of 1938. It is true that sections 7, 8 and 9 
of the Act deal with one subject, namely, debts incurred by agriculturists before 
22nd March, 1938, on which date the Act came into operation, while section 13 
statedly deals with debts incurred by an agriculturist after the commencement 
of the Act. It cannot, however, be forgotten that all the provisions were meant 
for the relief of agriculturists and that the Legislature was in giving relief to agri- 
culturists overriding several provisions of the general law. If Mr. Raghunathan’s 
argument is to be accepted the result would be that in a large number of cases 
where the debtor makes no‘appropriation at the time when he makes his payment 
and where he does not take the additional precaution of stating that his payment 
should be applied towards the interest due on the debt calculated at the rate specified 
in section 13 of the Act and not at the contract rate, he, will be deprived of the 
benefit of the relief intended by section 13, and by a unilateral act the creditor 
can get round the provisions of section 13. While a departure from the law of 
the country is not to be easily inferred it is, in my opinion, sufficiently clear from 
the wording as well as the object of section 13 that the Legislature clearly intended 
to protect an agriculturist notwithstanding his own contract, and that it could 
not have intended to make his right to the benefit contemplated by the Act liable 
either to be defeated or materially curtailed by an act of the creditor to which the 
debtor is no consenting party. 

Mr. Srinivasan does not quarrel with the proposition of law for which the 
petitioner’s counsel cited Ramalakshmi v. Gopalakrishna Rao’, namely, that if a debtor 
ee ee eS SN ana a a aa an 


1. (1919) 37 M.L.J. 367. 4. (1933) 64 M.L.J. 612: L.R. 60 LA. 146 ° 
2. (1985 TLR. 58 All. 791 (F.B.). LL.R. 12 Pat. be at 337 (P.C.). 
3. 180 A.C. 286. 5. (1944) 2 MLL. J. 285. 
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consents to waive the benefit of the Act which he clearly does when he makes an 
endorsement evidencing an appropriation of a payment at the contract rate of 
interest, he is bound by such consent notwithstanding the provisions of the Act 
making interest at that rate not enforceable. 


In this case, it is not suggested that there is anything from which the respondent 
can be said to have consented to an appropriation of the payments made by him 
towards interest at the contract rate and thereby to have waived the benefit of 
the Act. i 


The result is that the decree of the lower Court dismissing the suit will have 
to be set aside, and a decree passed in favour of the petitioner on the lines, laid 
down in Titruvengadatha v. Sannappan!. Counsel are agreed that on the above 
basis the petitioner will be entitled to a decree for Rs. 71 with further interest 
thereon from this date at 54 per cent. per annum. Each party will bear his own 
costs throughout. 

K.S. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
T PRESENT — MR. Justice RAJAGOPALAN.. 
R. Nilakanta Iyer ~..  Petstionér* 


U. 
Ramanarayana Iyer and others ` .. Respondents. 

Civil Proçedure Code (V of 1908), Order 1, rule 3 and Order 2, rule 3—Suit for partition by a member of 
a joint Hindu family—Plainiyff claiming a share in certain leases standing in the name of a stranger to the family 
who was impleaded as a defendant to the suit—Stranger claiming title paramount—Suit, if bad for misjoinder 
‘of parties and causes of action. 

Order 2, rule 3, Givil Procedure Code, should be read with Order 1, rule 3, in deciding what 
constitutes a misjoinder of parties and misjoinder of causes of action and in considering such a question, 
the Court should be guided principally by the averments in the plaint. 

The plaintiff in a suit for partition’ claimed a share in certain leases-standing in the name of 
a stranger to the family who was also impleaded as a defendant along with the members of the family. 
The plaintiff alleged that with reference to these leases that the title vested in the family and that 
the defendant in whose name they stood was only a benamidar for the head of the family. But that 
‘defendant’s claim was one of title paramount. 

Held, on the averments in the plaint, it was a clear case of misjoinder of parties and misjoinder 
of causes of action. The claim to a share in the leases is not based under the same right under which 
partition is sought. Such a claim cannot be tacked on to a general suit.for partition. 


Case-law discussed. ° l ; 
Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the finding of the Court of the Subordinate Judge, Tinne- 
velly, dated 21st January, 1947, in O. S. No. 33 of 1946. 

K. S. Sankara Atyar and V. Sundaresan for Petitioner. | 

K. R. Rama Atyar, R. Ramasubbu Atyar and M. Murugappa Chettiar for Respondents, 

The Court delivered the following l 

Jupomenr.—This petition arises out of a suit for partition instituted by the 
plaintiff. The correctness of the finding of the learned Subordinate Judge under 
issue No. 15, which was taken up for preliminary adjudication has been challenged 
in-revision by the plaintiff. Issue No. 16 was also decided, and against that decision 
C. R. P. No. 1735 of 1947 was filed by the fourth defendant, but that petition was 
not pressed and was eventually dismissed. 

In the suit for partition that the plaintiff instituted, he impleaded his. brothers, 
defendants 5 and 6, his father the first defendant, and his mother, the second 
defendant. Besides, the third defendant, the daughter of the family, and the 
fourth defendant, her husband, were also made party defendants. 





1. (1941) 2 M.LuJ. 307 : I.L.R. 1942 Mad. 57 at 59. 
*Ç. R. P. No: 972 of 1947. - 2oth August, 1948. 
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Two items of property in which the plaintiff claimed a share were leases, one- 
the lease of certain properties in Thiruvaduthurai and the other a lease of certain 
other properties in Narasingampettai village both in Tanjore District. 

The plaintiff’s case with reference to the Thiruvaduthurai lease was set out 
in paragraph 15 of the plaint. The lease itself admittedly stood in the name of” 
the fourth defendant. The plaintiff’s case was that the first defendant had a 
third share in this lease for which he paid Rs. 6,000 to the fourth defendant even... 
before the lease was taken by the fourth defendant : 


“ so far as the first defendant’s share is concerned, the fourth defendant is only a benamidar.’> - 


Defendants 4 and 1 in the statements that they filed admitted that the first defendant 
had originally advanced a sum of Rs. 6,000 to the fourth defendant with a request 
that the fourth defendant.should assign to the first defendant a third share in the- 
lease if the fourth defendant got it. The fourth defendant pleaded further that. 
he eventually decided not to give any share in that lease to the first defendant,. 
and that he returned this amount of Rs. 6,000 to the first defendant. 


The plaintiff’s case with reference to the Narasingampettai lease was set out 
in paragraph 14 of the plaint. The lease deed stood in the name of the fourth 
defendant and one K. S. Chidambaram Iyer who was not a party to the suit. That: 
a half share in this lease belonged to this Chidambaram Iyer was common ground.. - 
The plaintiff’s case was that the other half share belonged to the family of the first 
defendant and his son. 

“ The lease deed of an aa ease dd stands in the name of the fourth defendant who has no- 
interest in the Jease and is only a benamidar for the family of plaintiff and defendants 1, 5 and 6.” 
Dealing with the plea of the first defendant and the fourth defendant that the- 
first defendant had given up his interest in the lease after obtaining a sum of Rs. 4,000. 
from the fourth defendant, the plaintiff averred : 

“ the whole story is false and has been invented to defraud him and defendants 5 and 6 after he 
sent notices to defendants 1 to 4 demanding partition.” 

The answer to these allegations was in paragraphs 8,9 and 10 of the written statement 

filed by the fourth defendant. He contended that the i ape acquisition of a 

half share in the lease, excluding Chidambaram Iyer’s share, was for the- 
fourth defendant alone, and that subsequently, at the request of the first defendant, 
he assigned his half share to the first defendant. Again, when the first defendant. 

expressed his inability to manage that property, the fourth defendant took it back - 
and paid the first defendant a sum of Rs. 4,000. 


It was principally on the fourth defendant’s contention that issue No. 15: 
“ whether the suit is bad for misjoinder of parties and causes of action ?” 


was framed. The learned Subordinate Judge held that, with the claims against 
the fourth defendant as they stood, the suit, which was primarily one for partition, . 
was bad for misjoinder of parties and causes of action.‘ The learned Subordinate . 
Judge called upon the plaintiff to elect against which defendant or defendants.. 
he would proceed with his suit and to amend the plaint suitably. It is that order- 
which the plaintiff seeks to set aside in this revision petition. 

No doubt as was observed in Shanmukha Nadar v. Arunachala Chetti? : 

“ partition is the occasion of a comprehensive settlement of the extent of the family estate available 
for division and of the deductions which have to be made from that estate on account of family 
liabilities.” 

laining the persons who should be made parties to a suit for partition, the 
Civil Rules of Practice and Circular Orders, Vol. I, lays down at page 261 : 

46 it fi ition of , all persons entitled to share therein, or to maintenance: 
shall eee a it S sika that any co-owner has alienated any portion of the oii 


. . 


family property or his interest therein, in circumstances rendering the alienation not binding on the= 





1. (1921) 42 M.L.J. 97: IL.R. 45 Mad. 194. 
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co-owners, the alienee shall be made a party to the suit and the plaint shall set. out the particulars 
of the alleged alienation.” 


In Mayne Hindu Law and Usage, 10th edition at page 570, the learned author 
‘observed : 

“ Ordinarily a suit for partial partition does not lie, but in this sense, a suit for ial partition 

will lie when the portion excluded. .... is held jointly with strangers to the family who have no 
interest in the family partition.” 
That, of course, does not by itself help to decide the question at issue, whether in 
the suit for partition as the plaintiff framed it, he could ask for an adjudication 
` on'the issue, whether the acquisition of the two leases, the Thiruvaduthurai lease 
and Narasingampettai lease, made in the name of the fourth defendant, was benami 
for the benefit of the family of the first defendant. , 


In Ramakrishna Iyer w. Krishna Iyer}, it was held that a shit for partition impleading 
the debtors of the family with a view to the determination of the nature and amount 
‘of the debts so as to bind the debtors was bad for misjoinder of causes of action. 
The learned Judges observed : 

“Tt is, however, the well-established practice in a suit for partition to add persons claiming 
to be in possession as alienees of the property sought to be partitioned, and this practice is certainly 
justified by convenience.” 

It was probably this principle of convenience that was extended in Shanmukha Nada? 
, v. Arunachala Chetti? to include within the scope of a suit for partition the validity 
or otherwise of simple money decrees obtained by creditors against the family. 
At page 200, however, in dealing with contentions of some of the creditors, the 

learned Judges observed : 

a Firstly it is urged that the suit offends agains t Order Il, rule 4, because it is a suit in effect 

‘for the recovery of immoveable property and no other cause of action, such as is involved in the claim 
for the setting aside of the 7th to 18th defendants’ decrees as collusive, should be joined withit. One 
possible answer is that these are claims in which the reliefs sought are based on the same cause of 
action and another possible answer is that in case the leave of the Court is asked for, as the wording 
of the rule implies that it can be asked for, that leave may be given.” 
‘The question for consideration now is, is there any justification to extend, on 
grounds of convenience or on other grounds, the principle, that persons who are 
not members of the family could be joined as parties to a suit for partition between 
members of a coparcenery, to cover cases of claims of the family as a unit against 
the strangers to the family who have no interest as such in the partition. 


"The position of the debtors ofthe family was referred 10 in Ramakrishna Iyer v. 
Krishna Iyer’. To similar effect was the decision in Venkanna v. Sarayya®, In, that 
case the plaintiffs who were coparceners with the first defendant sued for partition 
of their properties and for dissolution of a partnership in which the coparceners 
and the other defendants impleaded in the case had a joint interest. Sankaran 
Nair, J., held that the suit was bad for misjoinder of causes of action. Pinhey, J., 
went further and held that the suit was bad not only for misjoinder of causes of 
action but bad also for misjoinder of parties. =" 


It was principally on Annapurna Debia v. Gopalmani Debia*, that the learned 
advocate for the plaintiff-petitioner relied in support of: his contention, that the 
claim against the fourth defendant, that the Narasingampettai and Thiruvaduthurai 
‘leases were acquired by him benami for the benefit of the first defendant, could 
and should be investigated in the suit for general partition of the assets of the joint 
family of the plaintiff and defendants 1, 5 and 6. Mookerjee, J., observed thus 
at page 534: | 

“ The substance of the matter is that a suit for partition may and does often involve the investi- 
gation of disputed questions of title, and an attempt to avoid them can only lead to needless multi- 
plicity of litigation.” COE 
“That observation has to be construed with the discussion that preceded it. No 
doubt earlier, Mookerjee, J., pointed out : 


a. t1907). 18 M.L.J, 85. . - -3. (1908) 19 M.L.J. 102. 
2. (1921) 42 MLL.J. 97: LL.R, 45 Mad. 4. (1922) 35 G.L.J. 530. 
194. 
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“ It frequently happens that, in joint families, properties stand in the names of female members. 
In a suit for partition of the family estate, the plaintiff may include such properties and join the 
ladies as defendants so that they may be bound by the result of the litigation ; if they contend that 
the properties belong to them personally, the matter must be investigated and decided.” 

But it should be remembered that even independently of any claim of title 
the presence of the female members of the family is necessary in suits for partition 
to settle their claims, if any, for maintenance. When a female member of a family 
is impleaded rightly, other questions between such a member, who is a necessary 
party to the suit, and the other members of the family may also arise for adjudi- 
cation. We are not concerned now with the question, whether such other matters 
also should be adjudicated upon—principally a claim of title paramount put 
forward by such a female member. The principles that underlay his decision 
were explained by Mookerjee, J., in no unmistakable terms: 

“ The principle appears to us to be undoubtedly sound that where there is a conflicting claim 
to a share in the land under the same right under which the partition is sought, the determination 
of the conflict is incidental to the partition and cannot be avoided before partition is directed.” 
Just before and after that observation are other observations of Mookerjee, J., 
which puts its meaning beyond doubt : 

“ We need not discuss whether anfadverse claimant, who has no community of interest with the 
parties to the suit, is in no view a co-tenant with them but stands out on his own independent right, 
and denies all right ın his adversaries, can be drawn into a partition suit for decision of the question 
of title paramount.” 


Mookerjee, J., pointed out that: 

“Where the conflicting claim to a share is under the same right under which partition is sought, 
such a case does not fall within the category of claims utterly hostile where each demands not a share 
but the whole.” 

It is obvious that Order II, rule 3, Civil Procedure Code should be read with 
Order 1, rule 3 in deciding what constitutes a misjoinder of parties and misjoinder 
of causes of action. In the present case the claim of the plaintiff as representing 
his family consisting of himself and defendants 1, 5 and 6 against defendant 4 with 
reference to the two leases in question was that the title vested in the family and 
that defendant 4 was only a benamidar. But defendant 4’s claim was one of title 
paramount, which the averments in the plaint itself disclosed. Applying the 
principles laid down by Mookerjee, J., in Annapurna Debia’s caset, it should be fairly 
obvious that such a claim cannot be tacked on to a general suit for partition. It is 
obvious that the share in these two leases is not based under the same right under 
which the partition is sought. It is not as if defendant 4 was prepared to concede 
a share to the family. He claimed the whole of the interest in these two leases. 
in which the plaintiff claimed a share. I am unable to see any real substance 
in the contention of the learned advocate for the plaintiff-petitioner, that where 
the transaction is alleged to be benami, the legal title must be deemed to have 
vested all along in the family of the first defendant. That in no way answers the 
question, whether the claim of defendant 4 with reference to that property was. 
hostile to the family as a whole. That precisely is the position of the fourth 
defendant in this suit. 


To sum up, I see no justification to extend the principles underlying Order 1, 
rule 3, Civil Procedure Code to cover in this case, the plaintiff's claim as against 
the fourth defendant with reference to the Thiruvaduthurai and Narasingampettai 
leases. No doubt, issues 8, 9 and 10, as they have been framed in the suit, would 
appear to be based on assumption, that there was an alienation of the half share 
in the Narasingampettai lease when the first defendant parted with that half share 
in favour of the fourth defendant for Rs. 4,000. But that transaction was challenged 
as false by the plaintiff. The plaint itself did nct disclose even an alternative case, 
that the transaction could be viewed as one of alienation of property that at one 
time belonged to the joint family, and that such an alienation effected by the first 
defendant was not valid. The issues were raised not only on the basis of the 


1. (1922) 35 C.L.J. 530. 
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Pleadings in the plaint but also on the pleadings of the first defendant and the 
fourth defendant. But in considering the questions of misjoinder of causes -of 
action and misjoinder of parties, we have to be guided principally by the averments 
in the plaint. Whether, if the plaintiff had put forward or were to put forward 
even an alternative case of an alienation of a half share in the Narasingampettai 
lease, the Court, in deciding the validity of that alienation, could go into the earlier 
transactions and ‘decide whether the original acquisition of that half share was 
for the fourth defendant or was benami for the benefit of the first defendant, does 
‘not arise for consideration at this stage. On the averments as they stand in the 
plaint, the lower Court was right in holding that it was a clear case of misjoinder 
of parties and misjoinder of causes of action. 


The petition fails and is dismissed with costs of defendant 4. The | plaintiff 


ul be given six weeks from now to notify his election in accordance with the 
directions of the lower Court. | 


V.S. sama | Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice GOvINDARAJACHARI. 
Sri S. Krishna Aiyar ; .. Appellant® 


U 


The Superintending Engineer, P.W.D. East, Road Circle, Chepauk, 
Madras .. Respondent. 

Workmen’s Compensation Act (VIII of 1928), sections 2 (c) and 12 (2}—Contractor doing work for 
Government to whom the Government hired out thelr lorries with drivers at agreed rates—Contractor, if 
an “ employer”? of the drivers—Workmen’s Compensation Act Rules—Rule 39 (1) and (2)—WNon-observance of 
procedure prescribed by—If affects the right to claim indemnification under S. 12 (2): 

A private engineering contractor who has undertaken to do a certain work for the Govern- 
ment and to whom the Government hired out their lorries with the drivers at agreed rates for the 
purpose of the carrying out of the work, is an “ employer ” of those lorry drivers within the meaning of 
section 2 (¢) of The Workmen's Compensation Act. 


Rule 39 (1) and (2) of the Rules framed under the Workmen’s Compensation Act is only intended 
to prevent multiphcity of proceedings and to decide if possible not only the claim for compensation 
but also any claim for indemnification arisng out of the payment of compensation. But it cannot 
be said that the effect of the non-observance of the procedure laid in rule 39 (1) and (2) is to work 
out an extinguishment of the claim for indemnification altogether. An application under section 12 
-(2) of the Act would be maintainable notwithstanding the default on the part of the principal who 
has paid the compensation to pursue the procedure laid down under rule 39 (1) and (2). 


Appeal against the order of the Court of the Commissioner for Workmen’s 


Compensation, Madras, dated 18th October, 1945, in Case Nc. 206 of 1945, on 
its file. a 


T. R. Sangameswaran and R. Narasimha Rao for Appellant. 
The Crown Solicitor (H. M. Small) for Respondent. -~ 
The Court delivered the following 


JUDGMENT.—This appeal is against the order of the Commissioner for Work- 
men’s Compensation, Madras, directing the appellant to indemnify the respondent 
who will hereafter be referred to compendiously as the Government, in respect 
of a sum of Rs. 1,800 paid by the latter to the widow of a workman under the 
provisions of the Workmen’s Compensation Act, 1923. 


The appellant is an engineering contractor. By a contract with the Govern- 
ment he undertook to form a link road between Aminjikarai and Villivakkam. 
For the purpose of this contract the appellant had to transport what are described 
as soling, stones from a quarry at Chikarayapuram to the workspot. In respect 
of the transport of these stones, the Government agreed to hire out their lorries 
with drivers to the appellant for Rs. 45 per lorry per day for a run of 75 miles. 





. 
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The wages of the drivers, the taxes- payable in.respect of the lorries and all running 
and maintenance charges were to be borne by the Government. One of the 
lorries met with an accident on the evening of the 25th of November, 1944, at 
Maduravayal on the Great Western Trunk .Road resulting in the death of the 
driver Raju. on the 28th following. His widow made a claim for compensation 
under the Workmen’s Compensation Act. The Government accepted the. claim 
and paid the amount claimed, Rs. 1,800 to her on the 18th of May, 1945." Notice 
of these claim proceedings was not given to the appellant. The Government 
subsequently called upon the appellant to reimburse them in the amount that 
they had paid. When the appellant refused, the Government filed an application 
under section 12 (2) of the Workmen’s Compensation Act and obtained an order 
an their favour and this appeal, as already stated, is against that order. 


On behalf: of the appellant, Mr. Sangameswara Aiyar has taken three points. 
F shall deal'with them seriatim. 


_ Firstly, he said that his client is not an employer within the meaning of sec- 
tion 2 (e) of the Workmen’s Compensation Act, which is in these words : 
me employer ’ includes any body of persons whether incorporated or not and any managing 
-agent of an employer and the legal representative of a deceased employer, and, when the services of 
a workman are temporarily lent or let on hire to another person by the person with whom the workman 
has entered into a contract of service or apprenticeship, means such other person while the workman 
is working for him ese i 


Looking at the language of the section, it is difficult to see how it can be said that 
the services of the driver were not temporarily lent or let on hire to the appellant 
by the Government. Mr. Sangameswara Aiyar does not deny that if the appellant 
had obtained. the services of the driver without the lorry it would be a case of tem- 
porarily lending such services; and if any payment was stipulated then it would 
be a case of letting the services on hire. He says, however, that the fact that the 
Government made the lorry also available would make a difference. J am unable 
to see how it does. A consolidated amount was stipulated for the use of the lorry 
and the driver, so that it can be taken that a portion of that ‘amount must be 
referable to and be regarded as payment for the services of the driver which were 
placed at the dispbsal of the ‘appellant. Mr. Sangameswara Aiyar drew my atten- 
tion to Laugher v. Pointer!, Jones v. Scullard® and Century Insurance” Co. v. Northern 
Jreland Road Transport Board’, but I do not think that any of these cases helps the 
decision of the question which arises here. l 


It is well known that the Workmen’s Compensation Act both in England and 
in this country departed to a considerable extent from the common Jaw of master 
and servant. Even as between the Workmen’s Compensation Act in England and 
our Workmenis, Compensation Act there are considerable differences and it is 
somewhat curious that in regard to the particular provision. with which we are 
-concerned the| English Act, at any rate till 1930, was just to the opposite effect 
as section 2 (4), of the Indian Act (See Halsbury’s complete Statutes of England, 
Volume XI, page 531) where section 5 (1) of the Workmen’s Compensation Act 
(England) 1925;is quoted). l 

Construing the relevant section I do not'see any difficulty in holding-that the 
appellant is an! employer within the meaning of our Act. 


It was Hee argued that in respect of the hire of the lorries the appellant must 
be regarded as' the contractor and the Government must be regarded as a sub- 
„contractor or to use the language of section 12, that the appellant is the principal 
and the Government is the contractor. I am unable to‘accept this argument 
also. The claim of the Government.for indemnification is based, as already stated, 
on section 12 (2) of the Act. For its application this sub-section requires that the 
person claiming indemnification must be the principal while the person against 


a 
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whom indemnification is sought should be the contractor. The Government is. 
having the road construction work carried out by the appellant and I do not see 
how the appellant can escape the conclusion that he is a contractor, within the 
meaning of section 12. It has not been explained how the Government can be 
regarded as a sub-contractor. I have already dealt with the aspect as to -whether 
having regard to the arrangement about the hire of lorries the appellant is or is 
not an employer within the meaning of the Act. If his liability as an employer 
is established and if the Government which is the principal within the meaning 
of section 12 has paid the amount which is payable by him, the claim for indemnifi- 
cation under section 12 (2), would properly lie. 


Finally, it was argued that rule 39, sub-rules (1) and (2) of the Rules framed 
under the Workmen’s Compensation Act (1923) provide that where a claim for 
indemnification is made under section 12 (2), the person who is called upon to 
pay the amount in the first instance and who after payment applies to be indemnified 
under section 12 (2) must, when he was first called upon to answer the claim for 
compensation, see that notice is issued to the party against whom he subsequently 
proposes to proceed for indemnification. Mr. Sangameswara Aiyar’s argument 
was that these provisions are mandatory and since in this case the procedure laid 
down was evidently not followed the claim for indemnification must fail. Leaving 
out the non-essential parts, rule 39 (1) runs as follows : 

EREE ab. he (the person from whom compensation is claimed) shall when first called upon 
to answer the application present a notice of such claim (claim under sub-section (2) of sec-tion 12 


to be indemnified) accompanied by the prescribed fee, and the Commissioner shall thereupon issue 
notice to such person in form J. 


Sub-rule (2) provides that : 


“ If any notice is so issued the person to whom it is issued shall have all the rights of a party to 
the proceedings ; ” and that “in default of so appearing he shall be deemed to admit the validity 
of any award made against the opposite party and to admit his own liability to indemnify the opposite 
party for any compensation recovered from him.” 

It is obvious that the object of these rules is to prevent multiplicity of proceedings 
and to decide if possible not only the claim for compensation but also any claim 
for indemnification arising out of the payment of compensation. Otherwise, the 
person against whom indemnification is claimed may raise the question over again 
whether the person claiming compensation is entitled to it and also raise a dispute 
as to the amount which should have been awarded. If the procedure laid down 
in rule 39 (1) and (2) is followed he would be precluded from re-agitating these ques-- 
tions. But it seems to me that the effect of the non-observance of the procedure laid 
down in rule 39 (1) and (2) is not to work out an extinguishment of the cJaim for 
indemnification altogether which is in effect what Mr. Sangameswara Aiyar’s. 
argument would come to. I may point out that in this case it was not disputed 
before the Commissioner by the appellant that the claim of the widow of the de- 
ceased driver to compensation under the Act is a proper one, nor was any dispute 
raised as to the amount of compensation. It would no doubt have been open. 
to the appellant, ifhe were so advised to agitate these two matters before the 
Commissioner in view of the fact that he was not a party to the proceedings 
between the claimant and the Government. But he rightly accepted the position 


that the claimant was entitled to compensation and raised no dispute about 
the amount. 


From the construction that I am inclined to place on rule 39 sub-rules (1) and (2) 
it follows that the failure of the Government to have the appellant brought in,. 
in the proceedings for compensation does not preclude them from claiming indem- 
nification later on. The application under section 12 (2) was therefore maintain- 
„able notwithstanding the default on the part of the Government to pursue the 
procedure laid down under rule 39, sub-rules (1) and (2). 


In the result the appeal fails and is dismissed with costs. l 
VS. —— Appeal dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL AND MR. JUSTICE PANCHAPAKESA SASTRI. 
Bongu Sri Ramamurthy Naidu and others .. Petitioners* 


D. 
Bongu Satyanarayana Naidu and others .. Respondents. 

Federal Court (Enlargement of Furisdiction) Act (I of 1948), sections 2 and 3—Suit for partition held not 
maintainable by trial Court—High Court holding ie ee and remanding Bet ee ee after the 
irial Court had given findings on issues relating to the debts of the family and the liabilities of the family—Appeal 
to Federal Court against order of High Court—lf lies. 

A suit for partition was held to be not maintainable by the trial Court as there had been a prior 
partition. Some other issues were also considered, but with regard to the issues relating to the debts. 
of the family and the liabilities of the family, no findings were given. On appeal, the High Court 
held that there had been no prior partition and that therefore the suit for partition was maintainable. 
It remanded the suit for disposal after the trial Court had given findings on the important issues 
as to the debts and liabilities of the family on which evidence had been let in. On an application 
for leave to appeal to the Federal Court against such an order, 


Held, that no final order was passed by the High Court. As important questions relevant to a 
partition suit had not been decided by the trial Court, it cannot be said that the matters in dispute 
between the parties have been finally decided and hence leave could not be granted to appeal to: 
the Federal Court against such an order. 

Petition under section 3 (a) (1) ofthe Federal Court Enlargement of Jurisdiction 
Act 1 of 1948 and sections 109 and 110 and Order 45, rule 2, Civil Procedure Code 
praying that in the circumstances stated therein the High Court will be pleased to 
grant leave to the petitioners to appeal to the Federal Court against the judgment 
and decree of the High Court dated 22nd January, 1948 in App. Nos. 340 and 414 
of 1945 preferred against the decree of the Court of the Subordinate Judge of Chica- 
cole in O.S. No. 49 of 1947. 


D. V. Reddi Pantulu for the Petitioners. 

A. L. Narayana Rao and S. Ramamurthi for the Respondent. 

The judgment of the Court was delivered by 

Horwill, F.—This is an application for leave to appeal to the Federal Court 
against the judgment and decree of this Court in A.S. Nos. 240 and 414 of 1945. 

The suit was one for partition. No less than fourteen issues were framed. 
One of the questions raised in the issues was whether the suit was maintainable 
in view of the allegation that there was a prior partition. The learned Subordinate 
Judge found that issue against the plaintiffs. He also considered some other issues ; 
but with regard to issues 6 to 8, relating to the debts of the family, the F Schedule 
property, and the liabilities of the family, he gave no finding at all, directing that 
these matters might be determined by a commissioner in the course of execution- 
In appeal, this Court held that there had been no prior partition and that therefore 
the suit for partition was maintainable. This Court further held that it was wrong 
on the part of the learned Subordinate Judge not to have decided issues 6 to 8, 
on which evidence had been let in. The appeal was therefore allowed and the 
suit remanded for disposal after the learned Subordinate Judge had given findings 
on issues 6 to 8. 

It is argued on theserfacts that the order of this Court was a final order, in. 
that it determined the cardinal questions in issue in the suit and that the matters 
left open were of little importance. We are unable to accept this view. 


The learned advocate for the appellant has relied principally on two cases 
referred to in the judgment of the Privy Council in Abdul Rakman v. D. K. Cassim 
and Sonst. They are Muzhar Hossein v. Bodha Bibit, and Rahimbhoy Habibhoy v. 
Turner?. Their. Lordships however pointed out in Abdul Rahman v. D. K. Cassim 
and Sons1, that those cases were decided with reference to the Civil Procedure Code 

“GC. M. P. No. 3089 of 1948. 


| 18th August, 1948. 
1. (1932) 64 M.L.J. 307 ; L.R. 6o I.A. 76: 112 (P.C.). are 
LL.R, 11 Rang. 58 (P.C). l 3. (1890) L.R. 18 I.A. 6: LL.R. 15 Bom. 
2. (1894) L.R. 22 L.A. 1: I.L.R. 17 Al. 155 (P.G.). 
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-of 1882, in which the wording of the relevant section differed materially from that 
of the Code of 1908. Their Lordships then went on to say with regard to 
Muzhar Hossein v. Bodha Bibi1, the ‘case relied on principally by the appellants, 
that, 

“ if the effect of the Appellate Court’s decree had heen (as in the present case) oe pn remand 


the case for trial on the merits, different considerations would have applied. Their Lordships think, 
therefore, that neither of these authorities is applicable to the case now before them.” 


"The principle laid down by their Lordships was that the test of finality is whether 
the order in question finally disposes of the rights of the parties. That principle 
was laid down in Ramchand Manjimal v. Goverdhandas Vishindas Ratanchand*, and 
adopted by their Lordships in Abdul Rahman v. D. K. Cassim and Sons*. In the 
latter case, the plaintiff was adjudicated an insolvent and the Official Assignee 
‘refused to proceed with the suit. The trial Court thereupon held that the suit 
was no longer maintainable. In appeal, it was held that theclaim for damages did 
not vest in the Official Assignee and the suit was therefore remanded for disposal 
on the issues in the suit. It was held that the order of the appellate Court was 
not a final order since the questions that arose in the suit were still open. 


There are two decisions of this High Court dealing with this question. The 
first of them is Mangayya v. Venkataramanamurthi*, in which the learned Judges held, 
that where a suit was remanded for further trial on the merits, 1t would not amount 
to a final judgment within the meaning of S. 109 (a) of the Civil Procedure Code. 
‘They further held that an order of remand could only be said to be a final order 
when every issue of fact had been found by the appellate Court and the remand 
was directed solely with a view to give the consequential reliefs deperident upon . 
the conclusions of the appellate Court. More recently, the matter came before 
this Court in Ramanathan Cheitiar v. Palaniappa Chettiar’, where the learned: Judges 
were considering an appeal from a decree in a suit on a promissory note. The 
learned Judges in appeal disposed of all the main issues in the suit ; but were unable 
to pass a decree, because they held that the interest admissible on the promissory 
note was at the Rangoon nadapu rate ; and since there was no evidence as to what 
the “ Rangoon nadapu rate’? was, it became. necessary to remand the suit 
and appoint a Commissioner to determine it. ‘The learned Judges held that even 
though that was the only question left open, the rights between. the parties were ' 
not finally disposed of. They referred to Abdul Rahman v. D. K. Cassim and Sons?, 
and Ramchand Manjimal v. Goverdandas Vishindas Ratanchand*, and pointed out that 
Muzhar Hossein v. Bodha Bibil and Rahimbhoy v. Turner®, were not authorities on the 
current law, and that the Court was not concerned in the interpretation of the 
present Code with the question whether the cardinal points in the suit had been 
determined, but only with the question whether the rights of the parties had -been 
finally disposed of. á 


In the present' case, important questions relevant to a partition suit had not ` 
been decided by the learned Subordinate Judge. It cannot be said that those , 
relating to the outstandings of the family, the F. Schedule property, and the liabi- 
lities of the family are of so little consequence that the matters in dispute between 
the parties can be said to have been finally determined.’ 


We therefore find that no final order was passed by this Court and that there- 
fore leave cannot be granted to appeal to the Federal Court. 


This petition is dismissed with costs. (one set). 


V.S. — = Petition dismissed. 
ey 
6 L.R. 22 L.A. 1: LL.R. 17 All. 112 (83) : I.L.R. 11 Rang. 58 (P.C.). 
.G. : 4. 1918 M.W.N. bad, P 
2. (1920) 39 IT a7: L.R. 47 LA. 124: 3: +1839) 2 ark 40. ` 
I.L.R. 47 Cal. 918 (P.C.). ._ (1890) L.R. 18 1A. 6: LL.R. 15 Bom. 
3. (1932) 64 M.L.J. 307: L.R. 60 LA. 76155 (P.C.): 
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. INI THE HIGH COURT OF JUDICATURE AT MADRAS. 
- | PRESENT :—Mr. JusTICE YAHYA ALI. 
V. Venkataraman | ..  Petttioner* 


Federal Court. (Enlargement of Jurisdiction Act) (I of 1948), sections 2 and g—Appeal to Federal Court 


against an order: made under section 491, Criminal Procedure Code—If lies—Government of India Act (1935), 
Section 205. = 


An order made by the High Court in an application under section 491, Criminal Procedure 
Code is in the exercise of criminal jurisdiction of the Court and hence no appeal lies to Federal Court 
pare a an order under the provisions of the Federal Court (Enlargement of Jurisdiction) 

ct, 1948. 

Where no: question of interpretation of the Constitution Act is involved in the disposal of the 
‘case under section 491, Criminal Procedure Code no right of appeal can arise under section 205 
‘of the Government of India Act. 


Venkatachala Thevar, In re, (1948) 2 M.L.J. 76, followed. 


Petition! under clause 15 of the Letters Patent praying that in the circums- 
tances stated therein the High Court will be pleased to grant a certificate to enable 
the petitioner herein to appeal to the Federal Court against the order of the High 
‘Court dated, rgth May, 1948, in Crl.M.P. No. 883 of 1948 presented to the High 
‘Court for the issue of directions in the nature of Habeas Corpus for the production 
-of the petitioner herein before the High Court for being dealt with according to law. 


A. K. Pillat for Row and Reddy for the Petitioner. 
The Assistant Public Prosecutor , (A. S. Stoakaminathan) for the Crown. 
The Court made the following ! 


Orper.—In Crl.M.Ps. Nos. 883 and 916 of 1948 which were dismissed by me 
on rgth May, 1948, an application was made orally by the learned counsel for the 
petitioners for leave to appeal to the Federal Court, and as it was then brought 
to my notice. by the Public Prosecutor that it had recently been held by a Bench 
-of this Court! that an appeal did not lie against an order made under section 491, 
‘Criminal Procedure Code. I posted the mattér to be heard on the point’ to this 
date with regard to both these applications. In the meantime a written applica- 
tion has been made in Crl.M.P. No. 883 of 1948 for leave to ee to the Federal 
‘Court agains see the order and judgment in that case. i 


Under section 3 (a) of the Federal Court (Enlargement of EREN Act, 
1947, which came into force on 5th January, 1948, it is provided that— 


“an appeal shall lie to the Federal Court os any judgment, to which this Act applies.” 
In section 2 (b) the expression ‘ “ judgment to which this Act applies ” is defined to 


mean, 
“any E decree or final order of a High Court in a civil case from which a direct appeal 
‚could have been: brought to His Malet? in Council, either with or without special leave, if this Act 
had not been passed. 
It has been held by Horwill and Govinda Menon, JJ., in C.M.P. No. 2849 of 19482 
which arose out of an order made in Crl.M.P. No. 439 of 1948 under section 491, 
Criminal Procedure Code, that an order made under section 491 was in the exercise 
of the criminal jurisdiction of this Court, and that, in any case, it ‘was not in the 
exercise of Civil jurisdiction within the meaning of the Federal Court (Enlargement 
of Jurisdiction). Act, 1947 (Act I of 1948). It was in that view held by the learned ` 
Judges that nojappeal lay to the Federal Court against an order made under section 
491, Criminal, Procedure Code. In the course of that judgment reference was made 
to a number of decisions and adverting to the Privy Council decision in Emperor v. 
-Sibnath Banerjee, it was pointed out that.the Privy Council assumed that the juris- 
diction exercised by the High Court under section 491 was criminal. In the case 
before the Privy Council the question arose, treating the matter as one falling within 
the criminal jurisdiction of the High Court:whether an appeal lay against the judg- 
-ment of the High Court to the Federal Court and in turn against the judgment of 
aa a 
* S. R. No. 6762 of 1948. . 25th May, 1948. 
1. Since reported in (1948) 2 M.L.J. 76. 2. (1945) 2M.L.J. 325: 1945 F.L.J, 292 (P.C.). ` 
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the Federal Court to the Privy Council. The conclusion arrived at by their Lord- 
ships was that although there is no specific right of appeal provided under the Cri- 
minal Procedure Code against orders passed under section 491, section 205 of the 
Government of India Act provides one of the exceptions referred to in section 404, 
Criminal Procedure Code and that section 205 of the Constitution Act relates 
both to criminal and civil jurisdictions of the High, Courts. The result of this ruling 
is that, where questions affecting the interpretation of the Constitution Act or of 
orders in Council passed thereunder are involved in the disposal of a case under 
section 491 of the Criminal Procedure Code, a right of appeal would arise under 
section 205 of the Government of India Act. 


_ _ A contention now put forward by Mr. A. K. Pillai in Crl.M.P. No. 883 of 1948 
is that the case falls within the exception pointed out by the Judicial Committee. 
The argument is that under section 59 of the Government of India Act, 1935, 


“all executive action of the Government of a Province shall be expressed to be taken in the 
name of the Governor.” 


and that, 


“ orders and other instruments made and executed in the name of the Governor shall be authen~ 
ticated in such manner as may be specified in rules to be made by the Governor ..... fa 
It is argued that the orders in this case did not conform to the requirements of sec-- 
tion 59. In the present case, however, the order of detention was passed by the 
Commissioner of Police under powers duly vested in him on that behalf. No orders 
were passed or other instruments made by the Provincial Government. What 
was done, as required under Madras Act No. I of 1947 was that after the Commis- 
sioner of Police communicated’ to the Provincial Government the order of deten- 
tion and the grounds, the Provincial Government sent to the detenu in turn certain 
grounds and particulars as prescribed under section 3 of that Act. It was only a 
memorandum despatching to the detenu the grounds of the detention which had’ 
been ordered by another authority duly constituted. Clearly, therefore, section 59 
has no application to an instance of this kind. 


Secondly, section 59 (1) of the Constitution Act deals with the normal executive 
activities of Government which are not covered by statute. It does not purport 
to limit the scope and extent of any special enactment passed by a competent legis- 
lature and within its province. Act I of 1947 confers upon the Provincial Govern- 
ment the power of detention and authorises them to delegate those powers to other 
officers. No objection has been or can be taken to the order of detention made in 
es case as having contravened the provisions of section 59 (1) of the Constitution 

ct. 


Thirdly, no question of the interpretation of section 59 is involved here ; nor- 
was one raised in the affidavits or even orally at the time of the hearing of the pe- 
tition. The application was first heard on the 4th and 5th May, when Mr. Mani 
argued the case. It was subsequently posted for the examination of the Commis- 
sioner of Police, Madras, on the 18th and heard again on that date, when Mr. 
A. K. Pillai, further argued the case on behalf of the petitioner. Immediately 
after the close of the hearing, judgment was pronounced on that day and on the 
following day. When the judgment was concluded on the 19th, Mr. Ramachandran 
orally asked for leave to appeal to the Federal Court against the order which was 
then pronounced, and as already stated, the matter was adjourned to this date for 
hearing. At none of these stages did either Mr. Mani or Mr. A.K. Pillai, or Mr. 
Ramachandran raise the contention that there was a contravention of section 59 
of the Government of India Act or invite the Court to apply the provisions of that 
Act to the memorandum that was sent by the Provincial Government containing 
the grounds of detention. The only argument that had been raised on the 4th 
by Mr. Mani was that the copy of the grounds that was delivered to the petitioner 
at the Central Jail, Vellore was signed by one Mr. M. G. Menon, and a doubt was 
raised as to who he was and what authority he had to sign on ‘behalf of the Chief 
Secretary, who was however admitted to be the proper and duly constituted 
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authority for signing such communications on behalf of the Provincial Government. 
The only doubt was as to the genuineness of the copy of the memorandum that was 
served. It was that contention that was mentioned by me in my judgment in Crl. M. 
P. No. 883 of 1948. No questions were raised to the effect that an order had been 
passed by the Provincial Government and that it had to be, if it was to be valid, 
in the name of the Governor, and that since the memorandum did not purport 
to have been issued by the Chief Secretary in the name of the Governor it involved 
a question under section 59 of the Government of India Act. 


Mr. A. K. Pillai drew my attention to sub-section (1) of section 205 in which 
it is stated that, 


“it shall be the duty of every High Court to consider in every case whether or not any such 
question is involved and of its own motion to give or to withhold a certificate accordingly.” 
As already stated, there is no question of the interpretation of the Constitution 
Act or of any order in Council, made thereunder involved in these proceedings. 
I am therefore of opinion that neither of those two provisions of the Government of 
India Act has any application to this case ; and as this is not a case falling within the 
ambit of section 205, I am bound by the Bench decision of this Court above referred 
to. I must hold that since these are orders passed in the exercise of cruminal juris- 
diction no appeal lies to the Federal Court under the provisions of the Federal 
Court (Enlargement of Jurisdiction) Act, 1947. 


Leave to appeal is refused. 
V.S. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 
Valluri Kamanna and others .. Appellants.* 

Court-Fees Act (VII of 1870) (as amended in Madras), Article Sie en Lak alas wit framed 
as ons against guardian and trustee for accounts and claiming specified amount with ad orem court-fee 
paid thereon—Decree for possession and for the amount claimed as profits—Appeal against—Court-fee. 

The plaintiff sued for recovery of certain Sob ada and prayed that the defendants who were 
described as guardians and trustees should render an account of the rents of thé properties of 
‘which they were in management. The plaintiff however treated the suit as a claim for recovery 
of a specified amount and paid ad valorem court-fee thereon. The trial Court decreed the suit 
with reference to the relief of possession and with reference to the amount claimed, it allowed the 
same as profits and interest, the exact amount however being left to be determined later. The 


defendants having preferred an appeal, the question of court-fee, only as regards the amount 
‘payable was raised on a reference under section 5 of the Court-Fees Act. 


Held, that with respect to the claim for mesne profits and account it was not possible for the 
defendants to estimate the value of the relief granted by the decree as against them and that they 
should pay a court-fee of Rs. 100 on the memorandum of appeal, the same being leviable to 
court-fees under Article 17-B of the Court-Fees Act as amended in Madras. 


Appeal sought to be preferred to the High Court against the decree of the 
Court of the Subordinate Judge, Rajahmundry, dated 25th July, 1947, in O. S. 
No. 3 of 1945. 

C. Rama Rao for Appellants. 

The Government Pleader (K. Kuttikrishna Menon) for Government. 

The Court made the following 


ORDER.— This reference under section 5 of the Court-Fees Act arises in the 
following circumstances. The plaintiff who is a woman filed the suit for recove 
of two sets of properties, lands which are described in Schedule A and jewels which 
are described in Schedule B. There are two sets of defendants, defendants 1 to 8 
forming one group and defendants 9 to 13 another. The gth defendant is the 
father of the plaintiff and the first defendant was her maternal grandfather. Defend- 





*S. R. No! 1660 of 1948. 2grd July, 1948. 
(Appeal sought to be preferred). 
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ants 2 to 8 are his sons and grandsons. It is alleged that throughout the relevant 
period defendants 1 to 8 were members of a joint Hindu family. The plaintiff’s 
case shortly is that the properties described in Schedules A and B belonged to her 
mother who died on 28th May, 1928, in the house of the first defendant where 
she had gone for confinement ; that the first defendant- took possession of the 
jewels and the lands; that he subsequently agreed with her paternal relations 
that he would look after the properties during the minority of the plaintiff and. 
hand them over to the plaintiff after she attained majority, together with the income 
which he may, during his period of management, realise. In paragraph 3 of the 
plaint the plaintiff describes the first defendant and his family as her guardians 
and trustees. There is also an averment that they are liable to account for the 
rents on the A Schedule property with interest. In paragraph 6 of the plaint 
there is a reference to notices which are said to have been issued, one shortly after 
the plaintiff’s marriage by her father-in-law and another in 1943 by her husband 
and guardian, the plaintiff being still a minor then, calling upon the defendants 
to deliver possession of the properties as per Schedules A and B. It is alleged that 
the defendants made certain tendentious allegations and refused to deliver possession 
as requested. In paragraph g the first defendant is described as the trustee for 
A and B Schedule properties and it is said that in that view there is no bar of limi- 
tation. The reliefs are valued in paragraph 12 where under item 3 the rent payable 
on the plaint lands with interest as per the account filed along with the plaint is 
set down as Rs. 4,085-0-5. The relevant prayer for the purpose of the question 
of court-fee which has been raised is prayer (b) in paragraph 13 of the plaint. 
It runs merely as a direction to the defendants to pay Rs. 4,085-0-5 being the 
amount as per sub-paragraph 3 of paragraph 12 and representing the rents realised 
by the defendants on the A Schedule properties with interest. The future payments 
to be made by the defendants are definitely described as future profits and sub- 
paragraph (c) of paragraph 13 prays for a direction to the defendants to pay future 
profits from the date of plaint till the plaintiff is put in possession of the A Schedule 
lands. The account referred to in paragraph 12, sub-paragraph (3) sets out in 
detail the paddy rents realised and their market value, deducts the amount of 
taxes paid in the particular years, states the net income that remained and after 
calculating interest in respect of each of these amounts gives the total amount 
payable to the plaintiff as Rs. 4,085-0-5. Looking at the plaint therefore it is 
fairly clear that while there are references to the legal relationship between the 
parties which would make the defendants accountable, both in valuing the claim 
and in framing the relevant prayer, the plaintiff’s advisers somehow regarded it as 
in substance a claim for money. If they had realised that they could describe the 
claim merely as a claim for accounts, they would have asked for the rendering of 
accounts by the defendants and would have valued the particular relief under 
section 7 (17) (f) of the Court-Fees Act. It is well known that it is open to a plaintiff 
to put any value he or she likes as a claim for accounts. I have no doubt that if 
the plaintiff’s advisers had appreciated, the true legal position, they would not 
have paid a large court-fee on the amount of Rs. 4,085-0-5 which they treated 
as a claim for the recovery of money and were prepared to pay an ad valorem court-fee 
upon. 


The first defendant died during the pendency of the suit. Defendants 2 to 8 
would appear to have offered to surrender possession of the lands which they acknow- 
ledged to belong to the plaintiff. On 16th August, 1946, an interim decree was 
accordingly passed directing delivery of possession of the lands to the plaintiff. The 
interim decree would appear to have also provided that the profits claimed in the 
suit and subsequent profits will be determined on a separate application. It must 
be pointed out that there is no justification for calling upon the plaintiff to file a 
separate application. Once a suit for recovery of possession and for profits or 
for the rendering of accounts by the defendant is filed, it is the duty of the Court 
to go on with the suit till the right of the plaintiff to all and every one of the reliefs 
claimed by the plaintiff is adjudicated upon. It is obvious from the wording of 
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the intertm'decree which I have borrowed from paragraph 5 of the judgment of the- 
Court below, dated 25th July, 1947, that there was no clear appreciation of the- 
real nature of the claim which the plaintiff is making in regard to the amounts- 
realised by way of rents from time to time by the defendants.’ The issues show 
the same confusion. Under issue’ No. 1, the question is asked “to what profits. 
is the plaintiff entitled and from whom?” Issue 2 (d) raises the question whether 
defendants 5 to 8 are liable to account. Issue 2 (e) is in these words “ If liable, 
what is the amount due both in respect of jewels and rents ?” 


In the judgment under appeal in paragraph 8 the learned Subordinate Judge 
rightly observes that, the better opinion appears to be that the first defendant is- 
liable to account for the profits from 1929 till possession was taken in pursuance of” 
the interim ' decree. In paragraph g however he refers to mesne profits and in 
paragraph, 10 to profits. It is obvious that the real nature in law of the plain-- 
tiff’s claim against the defendants had not been kept clearly in view either by 
the Court !or by the plaintiff’s advisers. — E A ' 

I am saying this to show that it is impossible to say on, the plaint as framed 
that the plaintiff valued the relief with which I am concerned in this reference 
as one coming under section 7 (tv) (f). This in my opinion is a material circum- - 
stance to be borne in mind in dealing with the question as to the appropriate court- 
fee that is leviable in respect of the memorandum of appeal. 


The memorandum of appeal is filed by defendants 2, 5, 6 and, 7 and is directed. 
against the judgment and decree of the learned Subordinate Judge, dated .25th 
July, 1947; in which the learned Subordinate Judge recorded a finding that the 
~~ only relief to which the plaintiff is entitled is profits and interest as found under issues 1 
and 3 recoverable from the one-third share of the first defendant in the hands of his legal repre-- 
sentatives.” , bis i ; 
In paragraph 8 he directed that’ the exact amount will be as ordered in the- 
interim decree of 16th August, 1946. 

The appellants paid Rs. 2 by way of court-fee on this memorandum of appeal. 
In fact, according to the arguments addressed on behalf of the appellants based on. 
Kandunni Nair v. Raman Nair}, no court-fee need be paid at all. This argument 
proceeds upon the footing that the claim is really one for mesne profits and if a 
decree merély declares that the defendant is liable to pay mesne profits but does not 
assess the amount, the defendants in an appeal from such a decree need not pay- 
any court-fee. The learned Government Pleader claims that there is an earlier - 
decision in Punya Nahako, In re?, with which the decision in Kandunnt Nair v. Raman - 
Nair} is at variance. It is however not necessary for the purpose, of this reference 
to resolve ithe conflict, if any, between these two decisions because I am mot 
prepared to accept the argument on behalf of the appellants that this must be 
regarded as a claim for mesne profits. It is frankly stated. by Mr. Rama Rao 
that it is not possible to describe the possession of the defendants as unlawful 
and therefore to contend that they would be liable to the plaintiff in mesne 
profits. The decision in Kandunni Nair v. Raman Nair) may therefore be put aside. - 


The objection raised by the office in regard to the court-fee payable on this 
memorandum of appeal is based on the decision of the Full Bench in _ Dhanukods, - 
In re?. Inj that case it was held that if a defendant appeals from a preliminary 
decree in a suit for an account, he is not at liberty to place an arbitrary value on 
his relief but-is bound to accept the valuation given by the plaintiff in the plaint ` 
and to stamp his memorandum of appeal according to that valuation. It seems 
to me that the present case is not a case like the-one contemplated by the Full Bench. 
The Full Bench. was dealing with a case where a plaintiff valuedihis relief as a claim. 
for account|under section 7 (iv) (f). If the plaint was-cast in, that form and the 
valuation proceeded on that basis, it would not be open to the defendant, according - 
ee 
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to the Full Bench when the amount payable by him is not finally ascertained, 
to put his own valuation. Pending the final fixation of the amount between the 
parties, the defendant as well as the plaintiff are bound to proceed on the basis 
of the personal valuation put upon the suit by the plaintiff. But here as I have 
. already indicated the suit has not been valued on that basis at all.” Mistakenly 
or otherwise the plaintiff has valued her suit as a claim for money. If the decision 
in Dhanukodt, In rel, is to be applied to this case, we have, so to say, to recast the 
plaint and read the plaint as if it treated the relevant claim as a claim for accounts 
„and value it on that basis which, as I have pointed out, it did not do. It would 
therefore be imputing to the plaint a valuation which is certainly not to be found 
‘in it. Having regard to the several portions of the plaint which I have already 
referred to and particularly paragraphs 12 and 13, I think it is not possible to apply 
the rule laid down in Dhanukodt, In rel, 


The question then arises as to what the court-fee leviable in respect of this 
plaint is. If court-fee is not to be levied on the scale indicated in Dhanukodi, In re}, 
‘the learned Government Pleader contends that court-fee may be payable under 
Article 17-A, Schedule II, Madras Court-Fees Act, on the footing that this is a 
memorandum of appeal against what is in effect a declaratory decree. I am 
-inclined to think that it may fall under Article 17-B, Schedule II as a memorandum 
of appeal where it is not possible to estimate the relief claimed in the appeal ata 
money value. The learned Government Pleader has drawn my attention to the 
rulings in Reference under the Court-Fees Act, section 7% and Balavenkataraman 
v. Maruthamuthu®. In the latter case there was no difficulty at all about esti- 
mating the value of the relief which was sought in the appeal, the question being 
whether certain persons who claimed to be trustees were personally liable to pay 
‘the amount due on a promissory note. Wenkataramana Rao, J., however made 
certain observations as to when a subject-matter in dispute can be said to be 
incapable of valuation. He said that that can be said only when it is established 
that 

“by no possibility could it be stated approximately what would be the money value of the 

‘detriment that a person may suffer by reason of the adverse decision against him.” 
Whether one agrees with the emphasis implied in the above observation 
‘or not, it is not apparent why the description given by the learned Judge 
‘would not apply to the present case. Here it is not possible for the appellants 
to say how much they would ultimately be called upon to pay. That is a matter 
„for future enquiry. The detriment caused to the appellants by a mere declaration 
of their liability cannot now be estimated. The view which I am inclined to take 
‘seems to be supported by the ruling of the Nagpur High Court cited in Chitaley’s 
‘Commentaries on the Court-Fees Act, 1944 edition, page 499. The decision in 
Reference under Court-Fees Act, section 72, related to an appeal against a decree 
directing the defendant to pay the plaintiff for certain faslis before suit at 21 per 
cent. on the gross revenue of a zamindary. The determination of the actual 
amount was reserved for the execution stage. The question arose whether the 
appeal by the defendant from that decree was capable of being valued. The 
ruling of the Bench is in the following terms : 

“The appeal is capable of being valued and it is for the ap ts under section 7 (iv) (f) of 
‘the Court-Fees Act to say what the value is ; or in other words the defendant could put his own 
valuation in regard to the relief granted inst him.” 

This last position however is opposed to the ruling in Dhanukodi, In rel, which 
‘says in effect that the privilege of putting his own valuation under section 7 (iv) (f) 
-of the Court-Fees Act is exclusively that of the plaintiff. But that apart, I am 
‘unable to see how the possibility of the defendant putting some hypothetical valuation 
-on the decree which may ultimately be passed against him can make the relief 
which is now granted capable of being estimated at a money value. There is no 
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further reasoning in Reference under Court-Fees Act, section 7+ beyond what 
I have quoted above. Whether the memorandum of appeal in the present 
case is to'be valued under Article 17-A or under Article 17-B of the second 
schedule to the Madras Court-Fees Act, it would make no difference 
as the court-fee in either case would be Rs. 100. Assuming Article 17-A applies, 
the jurisdictional value of the suit in so far as it relates to the property set out in 
Schedule A and the money decree claimed in respect thereof is less than Rs. 10,000. 
I therefore answer the reference made by the Master by declaring that a court- 


fee of Rs. 100 is payable on the memorandum of appeal. The appellants will pay 
the deficit court-fee before the end of this month. 


B.V.V. ` Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice SATYA- 
NARAYANA Rao, 


Singaravelu ‘alias Singaram Chettiar .. Appellant* 
| 
v. 


Pattammal .. Respondent, 
Maintenance—Decrse obtained by Hindu wife—Execution for arrears—Unchastity of wife subsequent to 
decree if can be pleaded as a bar to enforcement of decree—Remedy of husband. 


Where a Hindu wife obtained an unconditional decree against her husband for maintenance 
and tried to recover the arrears due under it by execution, on an objection that by reason of her 
unchastity subsequent to the decree she had forfeited her rights thereunder and was not entitled to 
enforce it, 

Held, overruling the objection, that what the wife was seeking to enforce was not her right under 
Hindu Law as such, but her right under the special decree of Court which is not conditional in any 


manner, The husband’s remedy can only be by way of a separate suit and not by way of an objectian 
to the execution of the decree. 


Maharana Shri Ranmalsangji v. Bai Shri Kundan Kuwar (1902) I.L.R. 26 Bom. 707, followed. 
Venkayya v. Raghavamma, 1.L.R. 1942 Mad. 24, distinguished. | ` 

On appeal from the judgment and order of the Hon’ble Mr. Justice Subba 
Rao, dated 22nd July, 1948, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Application No. 1460 of 1948 in E. P. No. 
#5 of 1948 in G. S. No. 77 of 1944. 


M. S. Venkatarama Atyar and S. Viswanathan for Appellant. 
Srimathi M. A. Janaki for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice.—The respondent is the appellant’s wife. In C. S. No. 77 
of 1944 on the Original Side of this Court, she obtained a decree against the appel- 
lant which directed him to pay her a sum of Rs. 50 per month as maintenance 
on or before the roth of each month. She filed E. P. No. 55 of 1948, to recover 
the arrears of maintenance due under the decree from January 1946 to F ebruary 
1948. The appellant raised an objection that subsequent to the passing of the 
decree, the respondent was amen an unchaste life and she was therefore ‘not 
entitled to enforce the decree as she had forfeited her rights thereunder by her 
unchastity. The First Assistant Registrar before whom the application first came 
up for hearing overruled this objection of the appellant on the ground that the 
decree conferred on the respondent an unconditional and absolute right for main- 
tenance. There was an appeal and the learned Judge sitting in Chambers confirmed 
the order of the First Assistant Registrar. He held that the executing Court could 
not go behind the decree and the decree, as it stood, was unambiguous and did 
not contain any condition to the effect that the respondent would lose her right 
a Aan aga maarang, 
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to execute the decree if she became unchaste subsequent thereto. The learned 
Judge followed the ruling of the Bombay High Court in Maharana Shri E ah th 
v. Bai Shri Kundankuwar, and dismissed the appeal. Against the decision of the 
learned Judge, the husband has filed this appeal. 


In our opinion, the principle underlying the decision in Maharana Shri Ranmal- 
sangjiv. Bai Shri Kundan Kuwar? directly applies to this case. There the respondent 
had obtained a decree for maintenance against her husband, the appellant, on 14th 
June, 1898. On 22nd February, 1901, she applied for execution of the decree. 
The appellant objected and contended that she had lost her right to maintenance 
inasmuch as she had left his house without any cause and without his consent, 
sometime in December, 1900. For the husband it was argued that by her conduct 
the wife had forfeited her right to maintenance- and therefore the decree became 
inexecutable. The learned Judges in overruling this objection of the husband 
observed thus : 

“ This might be a good answer to a wife setting up an ordinary claim‘to maintenance under 
Hindu Law. But here the claim is under the special provisions of a decree expressly dealing with 
the circumstances of this particular case. And that decree, passed in relation to those circumstances, 
contained no provision whatever that the rights thereby conferred on the respondent should be 
dependent upon her place of residence or upon any other matter whatsoever. It conferred in terms 
an unconditional and absolute right to the maintenance ified therein .... It is binding in 
execution on the parties thereto, and neither of them could go behind it or add to it a condition 
which it does not contain. A decree for maintenance might be so framed as to admit of modification 
of its terms with reference to post-decretal changes in the circumstances or m the relations of the 
parties. No authority has, however, been cited to show that such modifications could ‘be made 
on application in execution when the decree contains no provision in that behalf.” 


We respectfully agree with these observations. 


It was contended by Mr. M. S. Venkatarama Aiyar for the appellant that 
under Hindu Law a wife is not entitled to maintenance even when such main- 
tenance is fixed by a decree if she is unchaste. That may be so under Hindu Law. 
But what the respondent in this case is seeking to enforce is not her right under 
the Hindu Law as such, but her right under a decree. If her rights and obligations 
under Hindu Law are not mixed up with her rights and the appellant’s obligations 
under the decree, the position is quite clear. The decree, as it stands, is not.con- 
ditional in any manner. ‘The husband’s remedy can only be by way of a separate 
suit and not by way of an objection to the execution of the decree. 


The ruling of a Division Bench in Venkayya v. Raghavamma® was cited to us 
and the following passage in the judgment of the learned Chief Justice was relied 
on by the Counsel for the appellant :— 


“ The present case is not concerned with a matter of procedure or the adjustment or satisfaction 
of a decree. The ‘ont is whether the Court is to disregard a sound principle oflaw and énforce 
a decree the basis of which has by the action of the parties themselves been demolished. By returning 
to her husband’ the respondent became disentitled to claim maintenance against him. The decree 
which she had obtained must, it seems to me, be regarded in the circumstances as having: become 
ineffective. By going back to her husband the wife restores the position to what it was when they 
were married.” : 
These remarks were made in a case in which a Hindu wife who had obtained a 
decree against her husband thereafter cohabited with him for several years during 
which period she even bore a son. She again separated from her husband and 
then filed an application to execute the decree which she had obtained before she 
had rejoined her husband. It was held that the execution of the decree could 
not be ordered. It is not difficult to sustain the decision in this case on a-principle 
analogous to the satisfaction of a decree. The husband who was bound to maintain 
the wife was directed by the decree to pay her a certain sum of money towards, her 
maintenance. If subsequently she herself came and lived with him and he main- 
tained her, there would be fro tanto a satisfaction of the decree. Apart from that, 
in that case there was no dispute as to facts and there was nothing which made it 
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incumbent on the executing Court to make an enquiry into new allegations made 
in the course of execution proceedings. As Mockett, J., pointed out : 

_ “It was within the knowledge of the executing Court that the whole basis of this decree had 
disappeared by the act of parties,” 
The learned Judge gives as an instance a case in which a Court would refuse to 
execute a decree if from its own records it came to its knowledge that the decree 
sought to be executed had been paid. The circumstances of that case are so 
essentially different from those in the present case that no assistance can be derived 


from it. 


The learned Counsel for the appellant was unable to cite any authority for 
the position that an executing Court can enquire into an objection which really 
attacks the validity of the decree though at a period subsequent to the passing of 
the decree. As already observed, the appellant is not without his remedy, but 
that remedy is certainly not in execution. 


The appeal is therefore dismissed with costs. Advocate’s fee Rs. 100. 
K.C. ; —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE SATYA- 
NARAYANA RAO. 


Manickam and others .. Petthoners* 
V. 
MR. RM. Ramanathan Chettiar and others .. Respondents. 

Civil Procedure Code (V'of 1908), Order 22, rules 3 and 4—Applicability to cases of Civil Revision Petitions 
—wNo question of abatement in cases of Cril Revision Petitions. 

There is no provision in the Code of Civil Procedure making provisions of Order 22, applicable 
to Civil Revision Petitions. Nor is there any PON ION making the Order 22, applicable to Civil ` 
Revision Petitions in Rule 41-B of the Appellate Side Rules which makes certain provisions of the 
Code of Civil Procedure applicable mutatıs mutandıs to Civil Revision Petitions. ewise, there is 
nothing in the Indian Limitation Act making any of the Articles in Schedule I applicable to Civil 
Revision Petitions. ‘As there can be no question of abatement but for the combined ada aera 
of the provisions of Order 22, rules 3 and 4 and the material Articles of Schedule I of the Indian 
Limitation Act, no question of abatement can arise in the case of Civil Revision Petitions. 


Basavanjanayulu v. Ramatingayya, A.I.R. 1938 ‘Mad. 115, overruled. 
Petition praying that in the circumstances stated in the affidavit filed with 
C. M. P. No. 5101 of 1946, the High Court will be pleased to, bring on record 
Muthukaruppan Chettiar as the legal representative of the deceased third res- 
pondent in C. R. P. No. 1543 to 1546 and Nos. 1518 to 1542 of 1944, presented 
to the High Court to revise the order of the Court of the Subordinate Judge, Siva- 
ganga, dated 26th January, 1944, in A. S. No. 78 to 81, etc., of 1943, respectively. 
A. Sundaram Aiyar for Petitioners. 
A. Kuppuswamt for K. Umamaheswaram for Respondents. 
The Order of the Court was made by 
The Chief Justice —These petitions originally came on for disposal before 
Govinda Menon, J., who considered that they raised an important question as to the 
applicability of Order 22 of the Civil Procedure Code to the facts of the case, the 
uesion being whether when one of a group of trustees who are parties to an appeal 
ies, the provision of law applicable for bringing on record his successor is Order 22, 
rules 3 and 4 or Order 22, rule 10. 


We do not think it necessary to go into this question, because these petitions 


have been filed in Civil Revision Petitions, and not in ap . Order 22, rule 11 
of the Civil Procedure Code expressly makes the provisions of that order appli- 
cable to appeals and says that the word “ plaintiff” shall be held to cone an 
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appellant, the word “ defendant’ a respondent, and the word “suit” an appeal. 
There is no provision in the Code of Civil Procedure making the provisions of 
Order 22, applicable to Civil Revision Petitions. In the Appellate Side Rules 
of this Court certain provisions of the Civil Procedure Code are made applicable 
mutatis mutandis to Civil Revision Petitions—Vide Rule 41-B, but there is no provision 
making Order 22, applicable to them. 

Likewise there is nothing in the Indian Limitation Act making any of the 
Articles to Schedule I of that Act applicable to Civil Revision Petitions. So far 
as the presentation of such petitions is concerned, this Court has made a rule— 
Rule 41-A (2) under which no application in civil revision shall be presented after 
go days from the date of the order complained of, provided that the Court may, 
on sufficient cause shown excuse the delay in presentation. But for this provision 
there is no other provision prescribing a time limit for any application such as one 
for bringing on record legal representatives in the place of the deceased respondent 
in Civil Revision Petitions. 

There can be no question of abatement but for the combined application 
of the provisions of Order 22, rules 3 and 4 of the Civil Procedure Code and the 
material Articles of Schedule I of the Limitation Act. As neither Order 22, nor the 
Indian Limitation Act applies to Civil Revision Petitions there can be no question 
of abatement. The decision of a single Judge of this Court in Basavanjanayulu v. 
Ramalingayya has been brought to our notice. In that case Stodart, J., held that- 
Order 22, rules 3 and 4 were applicable to proceedings under section 115. No 
authority was cited in support of this conclusion. The learned Judge contents 
himself with observing that in this Court, at any rate, and in the Calcutta High 
Court, Order 22, has also been applied to petitions under section 115. Learned 
Counsel has not been‘able to cite to us any instance in which this Court has definitely 
ruled that Order 22 applies to petitions under section 115. With respect to the 
learned Judge, we think his decision was wrong. 

The applications to bring on record the legal representatives of the third 
respondent are ordered. 


K.S. Application orderéd. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice HORWILL. 
Selathu and others .. Potitioners*,. 


Indian Penal Code (XLV of 1860), section 506—Threat of social boycott if certain persons continued to work 
as agricultural labourers for their masters with whom the other labourers were trying to secure better terms—If 
offence punishable under section 506, Indian Penal Code. 


Where some agricultural labourers are trying to improve their lot by bargaining with the 
mirasdars to obtain better conditions and trying to persuade their fellow labourers not to work until 
they had secured better terms, they are entitled to enforce social boycott against those who decided 
to work. It would not amount to an injury within the meaning of section 44, Indian Penal Code. 

Arumuga Mudaliar v. Muthiah Mudaliar, 1933 M.W.N. 736, relied on. 

It is difficult to see how it can be illegal to ask the barber and washerman not to shave or wash 
the clothes of those who refuse to help in securing better conditions of agricultural service. Accordingly, 
a threat of social boycott is not an offence punishable under section 506 of the Indian Penal Code. 

Petition under sections 435 and 439, Criminal Procedure Code (V of 1898), 
praying that the High Court will be pleased to revise the order of the F irst 
Class Bench Magistrates, Uthamapalayam, in S. T. No. 720 of 1947, dated 26th 
April, 1948. 

C. R. Pattabhiraman for R. Ramasubbier for Petitioners. i 
The Assistant Public Prosecutor (A. S. Sivakaminathan) for the Crown. 





; 1, AIR. 1938 Mad. 115. 
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The Court made the following 

OrpER.—The 17 petitioners were charged by the First Class Bench Magis- 
trates, Uthamapalayam, under section 506, Indian Penal Code, that on the night 
of grd June, 1947, they threatened P.Ws. 1 to 6 with harm and social boycott if 
they continued to work (as agricultural labourers) for their masters. 

The consistent testimony as to what happened on the night of grd June,-1947, 
is only with regard to the social boycott. It is true that the various witnesses add 
some other threat, but in that respect one witness does not corrohorate another. 
The Magistrates seem also to have taken into account the various threats and 
obstructions on the following morning which were not the subject of the charge. 

Two questions only arise : (1) Whether the threat of social boycott is an offence 
punishable under section 506, Indian Penal Code and (2) whether it has been 
proved that all the 17 petitioners were guilty of the offence with which they were 
charged. 

Since the petitioners were trying to improve their lot by bargaining with the 
mirasdars to obtain better conditions and trying to persuade their fellow-labourers 
not to work until they had secured better terms, it seems to me that they were 
entitled to enforce a social boycott against those who decided to work; for that 
would not amount to an injury within the meaning of section 44, Indian Penal Code, 
as was held by Burn, J., in Arumugha Mudaliar v. Muthiah Mudaltar*, Excommunt 
cation may in some cases give a cause of action for a civil suit, but not for a criminal 
case. The threat to deprive the witnesses of the services of the barber and washer- 
man may stand on a somewhat different footing ; but it is difficult to see how it 
can be illegal to ask these two servants not to shave or wash the clothes of those 
who refuse to help in securing better conditions of agricultural service. If this 
_ is not illegal, then the threat to do so is not punishable under section 506, Indian 

Penal Code. 

The evidence as to the threat on the evening of the grd June, is very general 
and indefinite. It is that “ they said, ‘ you should not go to work’... .” “they” 
presumably meaning the 17 petitioners. It is most unlikely, however, that the 
17 petitioners were speaking in chorus and using the very same words: “If you 
go, we will exclude you from having service of washerman and barber.” 

There is no reason to doubt that some of the petitioners said this ; but the 
witnesses have not attempted to discriminate between one petitioner and another. 
There is therefore grave doubt as to whether any particular petitioner uttered 
such a threat. aa 


The petition -is allowed, and the convictions and sentences set aside. 
K.S. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE PANCHAPAKESA AIYAR. 


Maruthia Subrahmanyam .. Petitioner“ 
D. 
Nivarthi Lakshmi Narayanamma .. Respondent. 
Court-fee and jurisdiction—Agricultural land—Income for ° year ” before the filing of plaint—Computation— 
Basits—“ year” or “ calendar year ’’—Definition of Sear” agian Chee Act—If applicable— 
Question of valuation—Revision— When lies. +) 


In a suit relating to agricultural land the income for the ““ year” before the filing of plaint for 
purposes of court-fee and jurisdiction is to be computed for the revenue or the agricultural cultivation 
year and not the 'calendar year. It can be taken as the calendar “ year ” according to the General 
Clauses Act only if there is nothing else in the context to guide the Court. 


. When the matter involves a question of jurisdiction of the lower Court also and is not one 
affecting court-fee alone, a revision lies to the High Court. 





= 


1. (1933) M.W.N. 736. 
*C. R. P. No. 1294 of 1947. : 17th September, 1948. 
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Petition under section 115 of Act V of 1908, praying that the High Court 
wil be pleased to revise the order of the Court of the District Munsiff of Gooty, 


dated 17th July, 1947, in O. S. No. 276 of 1946. 
N. Suryanarayana for Petitioner. 
E. Vinayaka Rao for Respondent. 
‘The Court delivered the following 


Jupcment.—The only point for determination in this petition is whether the 
lower Court went wrong in law in taking the year before filing the plaint to be the 
revenue or agricultural year 1945-1946, and whether it should have taken it to 
mean a calendar year, as contended by the learned counsel for the petitioner, 
relying on a clause in the General Clauses Act. I am of opinion that the lower 
Court did not go wrong in law. The General Clauses Act is, as its very name 
implies, a general Act subject to the particular context. If there is nothing else 
to guide the Court in the particular case, regarding the year, then the year has 
to be taken as a calendar year. In the present case, we are, admittedly concerned, 
with the income from the land, and it is well known that regarding land the annual 
jncome is understood usually to be the income from the revenue year or cultivation 

ear, unless the parties have contracted otherwise, or unless there is something 
n the context to show that anything different was meant, So too, there is the 
financial year, the income-tax year, and several other years, apart from the calendar 
year, recognised for various purposes, in spite of the General Clauses Act and the 
provision referred to by the learned Counsel for the petitioner. The learned Counsel 
for the petitioner has relied on the ruling in Ghasiram v. Hargovind and has contended 
that the lower Court may at least be directed to find out the income from the suit 
lands for a calendar year, t.¢., for 365 days, before the date of the filing of the plaint, 
in order to sce hee: the lower Court will have jurisdiction or not to try the 
suit. In the view I take, it is unnecessary to do so, since I am convinced that, 
ordinarily, in matters relating to land, in this part of the country, the revenue year 
or the agricultural year is taken for the purpose of income, whatever the case may be 
in Allahabad and the United Provinces. 

The next point urged by the learned counsel for the petitioner was that the 
lower Court went wrong in estimating the income of even the revenue or agricultural] 
year 1945-46 at Rs. 2,000 to Rs. 3,000, and that it should have taken it to be far 
above Rs. 3,000, calculating from the evidence given by P. W. 2 regarding the 
yield from the lands and the prices of the crops. It is obvious that the estimate 
arrived at by the lower Court regarding the income in the revenue or agricultural 
year 1945-46 was purely a question of fact having nothing to do with law, and 
will become an error in law only if the lower Court had no evidence at all to support 
its finding, and was merely acting on surmise. Here, it was obviously acting on 
evidence on record, and on inferences therefrom and not on mere surmise eh Ka 
any evidence. Therefore, this contention also must fail. 

The learned Counsel for the respondent raised an objection that no revision 
petition would lie as the matter affected court-fee. J am unable to agree. If the 
matter affected court-fee alone which is one purely between the Government 
and the plaintiff, no revision petition might have lain, but when it involved a 
question of jurisdiction of the lower Court also, as here, the petitioner was clearly 
interested in the matter, as his rights of appeal to the High Court, etc., would be 
affected. So I overrule this preliminary objection of the respondent’s Counsel. 

In the end, therefore, the petition deserves to be and is dismissed, but, in the 
peculiar circumstances, without costs, as there is no direct decision stating that 
the year in this presidency regarding the income from agricultural land will mean 
the revenue or agricultural year, in the absence of any contract to the contrary 
or other circumstances compelling such inference. 

K.S. — Petition dismissed. 








1. (1906) I.L.R. 28 All 411. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
_ PRESENT Mr. P, V. RAJAMANNAR, Chief Justice AND Mr. Justice YAHYA Aut. 
The Commissioner of Income-tax and Excess Profits Tax, Madras. Applicant™ . 
U. l 
Messrs, Chari and Ram, Madura .. Respondent. 
Income-tax Act (XI of 1922), section 13—Valuation of stock.in-trade of assesses dealing in numerous items 
Jor computing profits—Proper method. : 

'  Stock-in-trade in hand is an essential item in the computation of the profits for a pee The 
accepted basis of valuation of stock is cost or market value, whichever is lower, at the date to which 
the accounts for a period are made up. Supposing the market value at the closing date is hi 
than, the cost, the Income-tax Authorities cannot compel the assessee to value the stock on the basis 
of the market rate on the ground that the assessee kad. made a profit. There is no reason why there 
should be a different principle when there are several kinds of articles, The assessee cannot be 
compelled to adopt either the average cost for all the items or the market rate for all the items. 
The assessee is entitled to compute the income, profits and gains in accordance with the method 
of accounting regularly employed by him and ordinarily this method must be accepted by the 
department in the absence of anything to suggest that it is improper and patently false. . 4 

Case referred to the High Court by the Income-tax Appellate Tribunal, 
Madras Bench, under section 66 (1) of the Income-tax Act, Act XI of 1922, a8 
amended by section g2 of the Indian Income-tax Amendment) Act, Act VII of 
1939; in 66 R. A. gg and 57 Madras 1945-46 on its le, 


G. S. Rama Rao Sahib for Applicant. 
M. Subbaraya Aiyar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice —The question of law referred by the Income-tax Appellate 
Tribunal in accordance with the direction of this Court in G. M. P. Nos. 5830 and 
5831 of 1946 is as follows : 

“ Whether on the facts and in the circumstances of this case while the opening stock had been 
valued on the average cost basis, in accordance with the method of accounting regularly followed 
by the assessee in the past, the method of valuing some items of the closing stock on the average cost 
basis and the others on the market basis of the relevant account is in conformity, with law and 
principle and whether the true profits of the year can be properly d uced from such basis of valuation.”? 
The assessees are dealers in dye-stuffs and chemicals comprising numerous items. 
In valuing their opening and closing stock, the method followed by them was 
to take the average cost or market value, whichever was lower, in respect of each 
separate article of the stock. For the relevant period, the average cost of the 
opening stock was in respect of all the items lower than the market rate and so the 
assessees valued the opening stock (which was the closing stock of the next 
preceding year) on the average cost basis. At the time of valuing the closing stock, 
with regard to some of the articles the market rate was lower, whereas with regard 
to the other articles the market rate was higher than the average cost. Therefore, 
the respondents took the average cost as the value of the closing stock for those 
articles of which the cost was lower than the market rate and adopted the market 
rate for other articles of which the market rate was found to be Jower than the 
average cost. The Tribunal accepted the method adopted by the assessees. 


The contention on behalf of the Commissioner of Income-tax and Excess 
Profits tax is that this method is wrong and the correct method would be to arrive 
at two separate valuations of the closin stock, one the aggregate of the actual 
average cost for each of the articles an the other the aggregate of the market 
value of the same articles and to adopt the lower of the two aggregates. 


The question for decision lies within a very narrow compass, but no authority 
directly in point has been cited to us by either counsel. The question shortly is 
whether in arriving at a valuation of the stock an assessec is‘entitled to adopt the 
average cost or the market rate, whichever is lower, itemwise or only in the aggregate. 
A UT 


* Case Referred No. 33 of 1947. rath August, 1948. 
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It is admitted by learned Counsel for the department that if an assessee is 
doing business in one kind of article of merchandise, he is entitled to adopt for 
purposes of valuation of stock, either the average cost or the market rate, whichever 
is lower. He called this a concession, probably meaning thereby that there is 
nothing in the Act which lays down such a rule of valuation. But the rule appears 
to be well established both in England and in India, and it has not been contended 
by the Income-tax Authorities that it is a mere matter of concession ex gratia which 
they could refuse to grant in any particular case. 


Stock-in-trade in hand is an essential item in the computation of the profit 
for a period. The accepted basis of valuation of stock is cost or market value, 
whichever is lower, at the date to which the accounts for a period are made up. 
In Whimster and Co. v. The Commissioners of Inland Revenue! the Lord President of the 
Court of Session in Scotland enunciated two general fundamental principles which 
have always to be kept in mind in computing the balance of profits and gains for 
the purposes of income-tax or for the purposes of Excess Profits duty, thus : 

“In the first place, the profits of any particular year or accounting period must be taken to 
consist of the difference between the receipts from the trade or business during such year or oe 
period, and the ng agen laid out to earn those receipts. In the second place, the account o 
profit and loss to be made up for the purpose of ascertaining that difference must be framed con- 
sistently with the ordinary principles of commercial accounting, so far as applicable, and in conformi 
with the rules of the Income-tax Act, or of that Act as modified by the provisions and schedules of 
the Acts regulating excess profits duty, as the case may be. For pe A the ordinary principle of 


commercial accounting requires that in the profit and loss account of a merchant’s or manufacturer’s 
business the values of the stock-in-trade at the beginning and at the end of the period covered by the 
account should be entered at cost or market price whichever is the lower, although there is nothing 
about this in the taxing statutes,” 

Coutts-Trotter, C. J., states the rule as follows in Commissioner of Income-tax v. Chengal- 
varaya Chetti? : 

“ J should add that the accepted rule is that the assessee in crediting the closing stock figure is 

to take cither the cost price or the market value whichever be the less—a_ provision obviously intended 
to be in favour of the trader and which enables him more evenly to distribute his loss.” 
This rule has been sometimes described as an exception to the general rule, namely, 
the rule that a precautionary reserve for anticipated loss is not allowable and no 
unrealised loss could be set off against the profits of the period. In Halsbury’s 
Laws of England (2nd edition), Vol. 17, section 232, runs thus : 

“It is to be observed that the allowance by the Inland Revenue Authorities of a writing down 
of stock when market value is lower than cost is in effect the allowance of a reserve for future un- 


realised loss and as such isan exception to the general rule that precautionary reserves are not 
allowable.” 


In Whimster and Co. v. The Commissioner of Inland Revenue}, Lord Sands observed 
at page 827, 


“The consideration of how it would be prudent for a trader to act does not solve the question 
here presented to us as one of Revenue law. Under this law the profits are the profits realised in the 
course of the year. What seems an exception is recognised where a trader purchased and still holds 
poe or stocks which have fallen in value. No loss has been rel, Loss may not occur. 


evertheless, at the clost of the year he is permitted to treat these goods or stocks as of their market 
value. This exception to the general rule never, however, been extended to the case of probable 
or indeed apparently inevitable loss to be incurred in the execution of future contracts entered into 
during the year in question, and the authorities are against it.” 
Mr. Rama Rao Sahib, learned Counsel for the applicant, argued that the method 
adopted by the assessees in this case does not enable the profits and gains of the 
period to be properly deduced. He says that the profits of the business as a whole 
must be ascertained, and that means, whether with reference to the stock comprising 
several articles, the proper computation can be made only by ascertaining the 
aggregate of the market value of each of the articles. If the assessees are allowed 
to adopt the market value only when it is lower than cost with respect to a particular 
article on the theory of a notional loss, likewise, he contends, they must be 
compelled to adopt the market value even when it is higher than the cost because 
they would be making a notional profit. Calculating on this basis, so the argument 
ee ee 


1. (1925) 12 T.C. 819 at 823. 2. (1925) 49 M.L.J. 425: LL.R. 48 Mad. 836 at 840. 
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ran, the true'profits and gains can be ascertained as regards the stock. Though 
at first sight the argument looks plausible, we consider that there is a fallacy under- 
lying it. In the illustrative case which we mentioned above, namely, where the 
business comprised only one kind of article of merchandise, supposing the market 
value at the closing date is higher than the cost, the Income-tax authorities cannot 
compel the assessee to value the stock on the basis of the market rate on the ground 
that the assessee had made a profit. If this is so in a case where the business com- 
prises one kind of article, we fail to see why there should be a different principle 
when there are several kinds of articles. The real point which cannot be over- 
Jooked is that as regards stock the income-tax department does not assess the 
unrealised notional profit. 


In dealing with the case of a company carrying on the business of speculative 
building and the method of making out an account of the profits for a period of 
assessment, in respect of houses completed or partially ae Saeki and unsold, in 
B. G. Utting and Co., Lid. v. Hughes (H. M. Inspector of Taxes)}, Caluson, L.J., 
observed thus : 

“ In order to ascertain the profit of the period of assessment he must credit the accoynt with 
an item to represent the asset completed or partially sre ra but unsold. The normal method 
of dealing with this item would be to make it up by calculating cost or market value, whichever is 
the lower, of the various assets represented. The one thing which it would obviously be wrong to do 
would be to make up the item putting on the assets the market value if it exceeds cost ; that 
would result in swelling the profit (the balancing item on the other side) by bringing in as part 
of the gross profi? an dare el profit, t.e., it would put into the profits of the period of assessment 
the profit expected to be realised in the future.” 


We, therefore, cannot accept the contention of the learned counsel for the depart- 
ment. If one can speculate on the rationale of the rule, which allows an assessee 
to adopt the market value when it is lower than the cost, it appears to be this: 
if one were to imagine a sale taking place on the closing day of the entire stock, 
it is reasonable to expect that the articles of which the market value is lower would 
not fetch anything more than at those rates, and therefore loss would be certain. 
But there would be no assurance that there would be a market for the entire 
stock of articles of which the market value is higher and therefore it would be 
hazardous to assume that the entire stock could be sold at the prevailing market 
rate and necessarily bring in a profit. Be that as it may, there is no provision of 
law or principle according to which the assessee could be compelled to adopt either 
the average cost for all the items or the market rate for all the items. 


We consider that the question must be decided on the provisions of section 13 
of the Income-tax Act. Under that section, the assessee is entitled to compute 
the income, profits and gains in accordance with the method of accounting regularly 
employed by him, and ordinarily this method must be accepted by the department. 
It is only if in the opinion of the Income-tax Officer the method employed is such 
that the income, profits and gains cannot properly be deduced therefrom that he 
can disregard it altogether. No doubt in cases of gross undervaluation of stock, the 
Income-tax Officer may refuse to accept the valuation of the assessee. Equally, 
the assessee will not be allowed to arbitrarily change the method of accounting 
to suit his purposes (vide Commissioner of Income-tax v. Chengalvaraya Chetti*). But 
if it is found as in this case that the method adopted by the assessees in the date 
of assessment is in accordance with the method of accounting regularly followed 
by the assessee in the past then that method must be accepted in the absence of 
oe to suggest that it is improper or patently false. As the Privy Council 
observed at page 244 in the Commissioner of Income-tax Bombay v. Sarangpur Cotton 
Manufacturing Co., Lid., Ahmedabad®, the section 

“clearly makes such a method of accounting a compulsory basis of computation, unless, in the 


semen of the Income-tax Officer the income, profits, and gains cannot properly be deduced 
erefrom.” | i 


—__ 


Ts nee) 23 T.C. 174 at 185. 3. (1938) 1 M.L.J. 1: L.R. 65 LAr: 
2. (1925)49 M.L.J. 425 : I.L.R. 48 Mad. 836. I.L.R. 1938 Bom. 239. 
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It has not been established before us in this case that there was anything in law or 
principle which empowered the Income-tax Officer to reject the method of 
accounting adopted by the assessees. ' 


The answer to the question must be in the affirmative. The respondents 
will have their costs, Rs. 250. 


K.S. Reference answered, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTIOE YAHYA ALI. 


K. P. G. B. U. G. M. S. S. A. Mohamad Abdul Kareem and Co., 
Madura and another .. Applicants* 
v. 
The Commissioner of Income-tax, Madras 4. Respondent. 

Income-tax Act (XI of 1922), section 3—Construction—Association fas ere eka E naa ada 
if must be for a lawful purpose—Partnerships between the lessees of arrack toddy shops to run the shops in 
partnership without the permission of the District Collector—Liability to assessment as “ association of persons”? 
after rejection of application to be registered as “firms.” 

Persons who had taken leases of arrack shops in one case and toddy shops in another, separately 
constituted themselves into a partnership and agreed that the respective should run all the 
toddy and arrack shops taken on lease by the partners. An application for registration of the firm, 
under section 26-A of the Income-tax Act was rejected for the reason that the formation of a partnership 
with regard to arrack and toddy shops was prohibited by the Abkari Law without the previous per- 
mission of the District Collector. The firm was assessed as “ an association of persons,” and the assessee 
claimed that it was not such an association. 

Held, the words ‘‘ other association of persons ” in section 3 of the Income-tax Act have to be 
construed in their plain silang meaning and not éjusdem generis with the word “ firm ” immediately 
preceding or the words going before that word. So long as it is an association which produced income, 
profits or gains, it is assessable to tax by force of section 3. It is unnecessary in order to constitute 
an association that there should be any mutual nghts or obligations among the members, enforceable 
in a Court of law. So long as the object of the association 1s to carry on for gain, a business which 
is not unlawful—the object in the present case being to sell arrack or toddy as the case may be under 
the authority of a licence duly granted by the Government—the supervening circumstance of the 
formation of a partnership in contravention of the Abkari law does not render the income, profits 
and gains of the association immune from taxation. : 


Cases referred to the High Court by the Income-tax Appellate Tribunal, 
Madras Bench, under section 66 (1) of the Indian Income-tax Act, 1922, Act XI of 
1922, as amended by section 92 of the Indian Income-tax Amendment Act, VII 
of 1939, in 66 R. A. Nos. 213 and 214 and 215 and 216 Madra» of 1946-47 on its file. 


T. L. Venkatarama Atyar for Applicants. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Yahya Ali, F—Under section 66 (1) of the Income-tax Act, the Income-tax 
Appellate Tribunal has, at the instance of the assessees concerned in these cases, 
referred to this Court, the following identical question in both the cases : 

“ Whether on the facts and in the circumstances of the case, the Tribunal’s finding that the 
assessee is an “ association of persons ” within the meaning of section 3 of the Income-tax Act is correct 
in law.” 

The facts in both the cases are also identical and it is convenient to treat them 
together. 

Several persons formed into a partnership agreeing that all the shops leased 
in the names of those persons should be run by the partnership. In Referred Case 
No. 18 there were ten persons who had taken leases of ten arrack shops separately 
and had constituted themselves into a partnership by deed dated 24th February, 
1943, and agreed that the firm should conduct business in the vilasam of K.P.G.B. 





* Case Referred Nos. 18 and 1g of 1947. 23rd August, 1948. 
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U.G.M.S.S.A. Mohamad Abdul Karim and Co. In R. C. No. 19, sixteen persons 
who had taken out separately leases of sixteen different toddy shops agreed by 
partnership deed dated 1st October, 1942, that the business should be conducted 
by the partnership under the vilasam of P.M.U.B.M.K. Kathan Hadar and Co. 
Except for the differences indicated above, which are wholly immaterial for the 
purpose of these references, the questions arising for consideration are. identical. 


On foot of the deeds of partnership, applications were made for registration of 
the firms under section 26-A which were rejected for the reason that the formation 
of a partnership with regard to arrack and toddy shops was prohibited by the Abkari 
Law without the previous permission of the District Collector. That order was 
confirmed on appeal by the Appellate Assistant Commissioner and a further appeal 
preferred to the Tribunal against that order was rejected as it was represented 
that the appeal was filed only as a formality. 


The Income-tax Officer assessed each firm in the status of “an association of 
persons.” Objection was taken to this tourse before the Appellate Assistant 
Commissioner and the Tribunal and it was contended that as there was no lawful 
partnership, assessment could be made only upon each individual lessee and not 
upon the entire body of lessees as an association, There was no objection however 
raised on the merits of the assessment, The contention of the assessees in both 
the cases that they did not constitute an “ association of persons” within the 
meaning of section 3 was rejected by both the Appellate Assistant Commissioner 
and the Tribunal and hence these references. 


The arguments advanced by learned Counsel for the assessees, briefly put, 
are that in order to attract liability under section 3, an association of persons must 
be a lawful association and the test of a lawful association, so the argument runs, 
is whether under the terms of association, mutual rights and obligations arise which 
are enforceable in a court of law. It was pointed out that the agreements of the 
nature embodied in the two partnership deeds in these cases are unlawful and 
have been held to be so, as being forbidden by law and opposed to public policy. 
As’ association formed for such an unlawful purpose has no legal existence and 
cannot be recognised as an assessable unit under the taxing statute. To support 
this contention, reference was made, followed by extensive citation of authority 
to the provisions of the English and Indian Companies Act which render unlawful 
companies doing business (other than banking) whose’ members exceed twenty 
in number. On that analogy and similar analogies, it was urged that the combi- 
nation of the various individuals in the present cases for carrying on business did 
not amount to an “ association of persons” so as to attract liability to tax under 
section 3. 


We will first take up the law and the cases bearing upon the English Companies 

Act. S. 4 of that Act provides that no company, association or partnership 
consisting of more than 20 persons shall be formed for the purpose of carrying on 
any business (other than banking) that has for its object acquisition of gain unless 
it is registered as a company under the Act. The legal position with reference 
to illegal companies on the score of their consisting of more than 20 persons is 
discussed in Halsbury’s Laws of England (Hailsham) 5th volume, page 840 and 
it is stated that where a company is formed, contravening the provisions of that 
section, the law can take no cognizance of its existence except perhaps from a 
nal point of view. It is also stated at page 842 that if a company is formed for 
egal purposes, the commission by it of illegal acts does not make it an illegal com- 
pany. Palmer says in his “ Company Law” (16th edition) that the Act of 1929 
declares illegal; all large unregistered companies or associations thus indirectly 
compelling associations with anything but a very small membership to avail them- 
selves of the provisions of the Act. After citing a number of cases to some of which 
reference will be made presently, the learned author says referring to associations 
consisting of more than 20 persons: “In a word, the association is a phantom. 
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It has no legal existence.” The leading case on the subject is Smith v. Anderson}. 
That was a case of an association of more than 20 persons formed for the purpose 
of carrying on business. The Court of Appeal held that the certificate holders 
did not form an association within the meaning of section 4 of the Companies Act. 
James, L.J., referring to the word “ association ” occurring in section 4 said that 
properly and etymologically it describes the act of associating ee from which 
act of associating, there is formed a company or partnership. At page 274 it was 
observed that there was never anything creating mutuaf rights or obligations between 
those persons and then came the following dictum : 

“ Persons who have no mutual rights and obligations do not, according to my view, constitute 
an association because they happen to have common interest or several interests in something which 
is to be divided between them.” 

Brett, L.J., was of the opinion that the association mentioned in section 4 although 
not, strictly speaking, a company or a partnership must be something of a similar 
kind. Cotton, L.J., said : 

“ I do not think it very material to consider how far the word ‘ association ° differs from company 

or partnership, but I think we may say that if ‘ association ° is intended to denote something different 
from a company or partnership it must be judged by its two companions between which it stands 
and it must denote something where the associates are in the nature of partners . . ++ But whatever 
may have been the object of using the word ‘ association,’ what we have to consider, in my opinion 
is whether this conglomeration, as I will call it, of the persons who subscribe their money under this 
trust deed, is an association formed to carry on any business within the meaning of this section having 
for its object the acquisition of gain.” 
The view taken in this case was re-affirmed in In re Padstow Total Loss and Collision 
Assurance Association®. With reference to an association which infringed the pro- 
visions of section 4, it was held by Brett, L.J., that since it was prohibited by law 
there never existed at any time any company, association, or partnership of which 
the law could properly take cognizance and with regard to which the Court could 
properly make a winding up order. To the same effect is the observation of Lindley, 
L.J., at page 149 where he said that such a company which is not registered is 
illegal in this sense, that it is a prohibited thing, and the law cannot take notice 
of it except, perhaps, in a penal point of view. 


In the Indian Companies Act the relevant provision is in the same terms and 
the case law has also proceeded upon much the same lines. Panchana Mancha 
Nayar v. Gadtshare Kumaranchath Padmanabhan Nair®, was a case of a lottery in which 
more than 20 persons took tickets. It was held by Subramania Iyer and Davies, 
JJ., that there was no association of 20 persons for the purpose of gain and conse- 
quently, the plaintiffs were not precluded from suing for want of registration under 
section 4 of the Companies Act. The principle as applied was stated at page 73 
in these terms : 

“ Clearly, therefore to constitute an association, within the meaning of the section, the existence 
of a legal relation between more than 20 persons giving rise to joint rights or obligations or mutual 
rights and duties is absolutely necessary. Otherwise there would be a mere conglomeration of persons 
as Cotton, L.J., put it, but not an ‘ association.’ ” 

In Neelamega Sastri v. Appiah Sastri* more than 20 persons entered into an agreement 
for creating a chit fund, but the only proprietors of the fund were the two organisers; 
it was held that the parties to such an agreement did not form an association of 
which registration was necessary under section 4 of the Indian Companies Act. 
The firm of Pannaji Devichand v. The firm of Senaji Kapurchand® was a case in which 
four unregistered firms entered into a partnership to purchase certain goods and 
to sell them at different times and divide the profits and it appeared that the total 
number of members of all the firms together came to twenty two. On a suit insti- 
tuted by three of the firms inst the fourth for dissolution of partnership and 
taking of accounts it was held that the suit partnership being composed of more 
than 20 persons, was illegal for want of registration and where a plaintiff comes to 
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Court on allegations which on the face of them show that the contract of partnership 
on which he sues is we he is not entitled to any relief. This case was taken up 
on appeal to the Privy Council and was confirmed without any discussion whatever. 
Vide The firm of Sanaji Kapurchand v. Firm of Pannaji Devichand?. 

Turning to the other Indian High Courts reference may be made to Mewaram 
v. Ramgopal* in which case two ‘ginning factories consisting of more than 20 share- 
holders from the very beginning started under an agreement. It was held that 
none of its members could sue in a Court of law for partition of the existing assets. 
Sulaiman, J., on whose dissent the matter was referred to a third judge who agreed 
with Mukherji, J., observed that any person who comes to Court and asks for its 
assistance in a way which would necessarily imply a recognition of the existence 
of such an association is out of Court. The Court must refuse to help him, even 
though he may have to suffer an injustice. The Lahore High Court in Madangopal 
v. Shewal Das? dealing with a similar case pointed out that section 4 of the Indian 
Companies Act is mandatory and any association formed in violation thereof is an 

illegal body and its existence cannot be recognised by law. It may be fitting to 
conclude this line of cases by reference to an income-tax case decided by the 
Lahore High Court in Shri Gopalji Company v. Commissioners of Income-tax, Punjab and 
North West Frontier Provinces‘. There the assessee company constituted by 13 firms 
as partners with specified shares was carrying on business and the Company and 
the constituent firms were not registered under the Indian Companies Act or under 
the Indian Income-tax Act. It was held that the company was assessable as a firm 
or an association within the meaning of the Income-tax Act, its illegal constitution 
on account of the non-compliance with the provisions of the Companies Act not 
affecting its liability to assessment on its profits. Jailal, J., adverting to the claim 
of the company that it was not capable of being assessed to income-tax because 
it could not be deemed to exist in the eye of law made the following observation : 

“ The claim of the company is, in my opinion, preposterous on the face of it. It amounts to this 

that, because the assessce is ing on business without complying with the provisions, of the law as 
to the mode of its constitution it 1s not liable to pay income-tax on its profits. It is all the same a firm 
or an association within the meaning of the Indian Income-tax Act. For analogous cases reference 
may be made to Birendrakishore Manikya v. Secretary of State for Indiah, in which it was held that abwab 
income illegally realised by the assessee was liable to be assessed to income-tax, and to In re Chunnilal 
Kalyandas* where it was held that income or profits derived by the assessee from wagering contracts 
was liable to income-tax. In my opinion, whatever penalties or disabilities the Sri Gopalji Company 
may have incurred by not complying with the provisions of the Indian Companies Act, the matter 
does not affect its liability to pay income-tax on its profits.” 
The whole position has been put in the most telling manner by Rowlatt, J., in 
Mann v. Nash’. There the assessee was carrying on the business of providing 
automatic machines, the use of which had been held to be illegal. It was claimed 
that the portion of profits derived from that business was immune from taxation 
on the ground that it had been earned by unlawful means. It was held that the 
profits were chargeable with income-tax. Three arguments were addressed and 
each of them was met by Rowlatt, J., in his own inimitable manner ; 

“ The t mainstay of Mr. Field’s argument quite nighn from his point of view, was the case 
of Hayes v. Duggan*, decided in the Irish Free State, and that decision of the Supreme Court seems 
to have gone upon this principle that no construction could be admitted which recognised that the 
State should come forward and seem to take a profit from what the State prohibited, because the 
State ought to have prevented it; and it was argued, if I may venture to say so, in a somewhat 
rhetorical style ; Does the State keep its revenue eye open and its eye of justice closed ? I must say 
I do not feel the force of that observation at all. Would it have made any difference, I ventured 
to ask in the argument, if the State had kept both its eyes open and prosecuted the man for the lottery 
and taxed him for the profits at the same time ? That would at any rate have protected the State 
from the reflections which were made upon it in the words I have quoted. But, in truth, it seems 
to me that all that consideration is misconceived. The Revenue representing the State, is merel 
looking at an accomplished fact. It is not condoning it ; it has not taken part in it. It merely fin 
profits made from what appears to be a trade, and the Revenue laws hap to say that the profits 
made from trades have to be taxed, and they say: ‘ Give us the tax.’ It is not to the purpose in 
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my judgment to say; “but the same State that you represent has said they “are unlawful’; that 
is immaterial altogether and I do not see that there is any contact between the two propositions. | 


It was said in the Irish case that allegans sham turpttudenum non est audiendus. I cannot,see that 
the State are alleging their own turpitude ; it is the appellant who is alleging his own turpitude. 
The State says : ‘ It is a business’ ; the appellant says ‘ It is an unlawful one ; ’ he is alleging his own 
turpitude. ; 

It is said again : “ Is the State coming forward to take a share “ of unlawful gains?’ It is mere 
rhetoric. The Sisi is doing nothing of the kind; they are taking the individual with reference to 
certain facts. They are not partners ; they are not Prnapak in ,the illegality or sharers in the 
illegality ; they are merely taxing a man ın respect of those resources. I think it is only rhetoric 
to say that they are sharing in his profits, and a piece of rhetoric which is perfectly useless for the 
solution of the question which I have to decide.” j i 


There is no doubt that a partnership for carrying on toddy business without 
the Collector’s previous permission is illegal as the rule under the Abkari Act 
provides that no privilege of supply or vend shall be sold, transferred or subrented 
without the Collector’s permission. It was so held in Ramanayudu v. Seetharamayya} 
and a suit laid upon a promissory note executed by one partner after he became 
the successful bidder in favour of another for advances to be made by the Jatter 
for carrying on the business which they agreed to work as partners was dismissed 
as being not maintainable. ‘This view was followed in a number of cases. It is 
sufficient to refer to Italia v. Cowasjee*, where the entire case law was reviewed and 
the principle was re-affirmed as being in contravention of rule 27 of the Abkari 
Rules and section 23 of the Contract Act. Reference may in this connection be 
made to the decision of the Court of Session in Scotland, in Lindsay, Woodward 
and Hiscox v. Gommisstoners of Inland’ Revenue*, the well known case of bootlegging 
that was carried by an American wine merchant who joined with two other persons 
in England in a venture of running whisky into the United States.” In making 
the shipments from the United Kingdom to America deception ‘had to be practised 
on Customs authorities of the United Kingdom by means of untrue declarations 
as to the destination of the whisky. The question came before the Court in the 
usual form as to wiether there was evidence upon which the Special Commissioners 
of Income-tax could come to the conclusion that a partnership or joint adventure 
subsisted and that the profits of the sale of whisky were assessable to income-tax. 
The Court held that there was evidence. The Lord President (Clyde) made 
certain observations which are apposite to the present case. Considering the 
question whether the transactions were in the nature of trade, His Lordship observed : 


“ This point cannot be dissociated from another, namely, whether the trading transactions, 
if such they were, were so tainted with illegality and wron doing that the profits made by means 
of them fall outside ‘the profits of trade’ which are assessable to income-tax under the Act of 1918 
gah Bab Mas There are many transactions which are illegal in the sense, that the obligations upon 
which they depend are not such as the law will enforce, I think it is plain that a contract o partnership 
the object of which is to trade in a way which necessarily involves resort ‘to fraud on the Customs 
authorities of this country, is not a contract which this country’s law will enforce. I do not, 
however, think that, merely because the contract was not enforceable by law, profits actually made 
by the partnership’s trading feet must aaa fl be placed beyond assessment to income-tax 
as profits of ‘trade’... . But in the present case, the ‘ trade’ did not consist in the commission 
of crime ; it consisted in the marketing of a.commercial article. The frauds on the Customs 
authorities were only ‘incidents of that trade.’ Frauds are sometimes incidents of some ‘ trades’ 
without exempting their profits from assessment to income-tax. On the other hand, it is true in 
this case that the frauds on the customs authorities were inseparable incidents of the conduct of the 

artnership trade. Is this enough to exempt the profits of the trade from assessment to income-tax ? 
i think not, because the marketing of the whisky in the United States was undoubtedly ‘ trade,’ 
or “in the nature of trade,’ and was not less so because, in order to enable the whisky to be so mar! 
keted, it was necessary to commit a fraud on the Customs authorities at the stage of export.’’- 


Lord Sands said at page 56: 


“ Crime, such as house breaking, is not trade, and therefore-the proceeds are not caught by 
the tax. It does not follow, however, that there cannot be a business answering to the description 
of trade, albeit it is tainted with illegality. Trafficking in drugs, for example, is of the nature of 
trade, albeit such trafficking may in the circumstances be illegal. I respectfully adopt the dictum 
of Lord Haldane, in delivering the judgment of the Privy Council in the case of Canadian Minister 
— NN a ee? 
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of Finance v. Smith1, that once the character of a business has been ascertained as being of the nature 
of trade, the person who carries it on cannot found upon elements of illegality to avoid the tax.” 
Lastly the dictum of Lord Morison is equally forcible : 

_ “Tt is, in my opinion, absurd to suppose that honest gains are charged to tax and dishonest 

gains escape : To hold otherwise would involve a plain breach of the rules of the Statute, which 
require the full amount of the profits to be taxed and merely put a premium on dishonest trading. 
The burglar and the swindler, who carry on a trade or business for profit, are as liable to tax as an 
honest businessman, and, in addition, they get their deserts elsewhere.” 
Southern (H.M. Inspector of Taxes) v. A. B. Lid.*, dealt with the business of a bookmaker 
and it was held that although the business was unlawful it nevertheless constituted 
a trade within the meaning of the Income-tax Acts and the profits therefrom were 
assessable to income-tax. Finlay, J., noticed the important distinction with refe- 
rence to the illustration of a burglar that was given before him that if the burglar’s 
income does not come within the purview of the Income-tax Acts, it was because 
what he does is not the carrying on of a “trade” within case J, and it is not because, 
carrying on a trade within case I, he is taken out by some considerations of morals 
or anything of that sort. In the case of Minister of Finance v. Smith’ which came 
before the Judicial Committee from Canada there is the following observation : 


“ Nor does it seem to their Lordships a natural construction of the Act to read it as permitting 

ons who come within its terms to defeat taxation by setting up their own wrong. There is nothing 
in the Act which points to any intention to curtail the statutory definition of income, and it does not 
appear appropriate under the circumstances to impart any assumed moral or ethical standard as 
controlling in a case such as this the literal interpretation of the language employed.” 
The pee deducible from the cases discussed above are clear, An association 
which contravenes the provisions of section 4 of the English Companies Act or the 
Indian Companies Act is unlawful and on foot of the contract or agreement amongst 
jis members or partners, no relief will be granted by a Court as in the eye of law 
no company or association duly constituted is in existence. The same will be the 
position with reference to associations or partnerships formed in contravention of 
rule 27 of the Abkari rules. But that would not by itself conclude the question 
of the liability of the association to tax if the association comes within the scope 
of the charging section of the taxing statute. This will be so for the reason that 
so long as the object and purpose of the association is to carry on business which 
is not illegal (the case of an association to commit crime being distinguishable 
as an instance of an association formed for a criminal or unlawful object), its income 
ig not immune from taxation because of the employment of unlawful means for 
achieving the income. The only test to be applied as indicated in the case of the 
Ministry of Finance cited above is whether the income falls within the purview 
of the charging scction. That was also a case of illicit traffic in liquor and, as 
already stated, it was held, relying upon the dictum of Lord Haldane that Income- 
tax Acts are not necessarily restricted in application to lawful businesses only. 


The question then that remains for determination is whether an association 
constituted as the two assessees in the present cases comes within the meaning 
of the term “ other association of persons” occurring in section 3 of the Indian 
Income-tax Act which is the relevant charging provision. The expression itself 
is not defined in the Act and hence it follows that it must be understood in its plain 
and ordinary sense. In one of the cases cited already, it was pointed out that 
“ association ”? properly and etymologically describes the act of associating together. 
But the dictionary meaning of the word “ associate ” is to join in common purpose 
or to join in an action. Any combination of persons who have joined together 
in a profit making enterprise would, according to ordinary parlance, amount to 
an association. The main argument of learned counsel for the applicants was 
that according to the frame of section 3, the words “ other association of persons ii 
in the context in which they appear should be deemed to have in them implicit 
the idea of there being in existence among the members of the association inter se 
certain mutual rights and obligations which can be legally enforced. It is to gain: 
OY 
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support for this argument that detailed reference was made to the provisions in 
the Companies Act and the Abkari Act and to the case law bearing upon them 
which has been already fully discussed. 


Section 3 of the Income-tax Act runs thus : 


“Where any (Act of the Central Legislature) enacts that income-tax shall be charged for any 
year at any rate or rates tax at that rate or those rates shall be charged for that year in accordance 
with, and subject to the provisions of, this Act in respect of (the total income) of the previous year 
of every (individual, Hindu undivided family, company and local authority, and of every firm and 
other association of persons or the partners of the firm or members of the association individually).” 
The argument is that with regard to all the other units preceding the words “ other 
association of persons,” viz., Hindu undivided family, company, local authority 
and firm, the common feature is the existence of such mutual rights and obligations. 
In one case, it may be the incident of status by birth ; in the case of companies it is 
the result of incorporation ; in the case of a local authority it 1s by operation of a 
statute and in the case of a firm it is attributable to the contract between the parties. 
Since in the present case the contract is void ab imtio and there are no mutual 
obligations there can be no association. The doctrine of ejusdem generis was also 
invoked in this connection but with reference to these contentions learned counsel 
was unable to cite any authority in his favour. On the contrary all the cases 
bearing on the point tend to discountenance the position he contends for. In the 
Commusstoner of Income-tax v, Mohideen Sahib, Bellary*+, a body of individuals 
to take in auction, work and share the profits from four toddy shops. It was held 
that they could be taxed under section 3 of the Income-tax Act on the combined 

rofits of the four shops. This decision is not of much direct assistance as it was 
kund on an examination of the record that there was no evidence that the licence- 
holders had either sold, transferred or sub-rented the shops which they had taken 
on lease and hence there was no infringement of the provisions of rule 27 of the 
general conditions applicable to those licences and naturally the Court declined to 

resume illegality in the absence of any evidence of such illegality. The argument 
based on ejusdem generis was raised in a number of cases, In In re B. N. Elias?, 
three individuals had combined to purchase various properties which they proposed 
to manage for the purpose of making profits and they were held to be an association 
of individuals. In Mufti Mahomed v. I. T. Commissioner’, however, the Allahabad 
High Court expressed the view that the term “ association of individuals” as it 
then existed in the old Act should be read ejusdem generis with the word * firm ” 
immediately preceding. The same question arose in the Bombay High Court in 
The Commissioner of Income-tax v. Laxmidas Deoidas* in a case where two persons asso- 
ciated together for the purpose of buying property and managed it so as to produce 
income. It was held that they constituted an “ association of individuals ” within 
the meaning of section 3. Beaumont, C.J., agreed with the view expressed by the 
Calcutta High Court in In re B. N. Elias? and differed from the view of the Allahabad 
High Court in Mufti Mahomed v. I. T. Commissionsr?. It was pointed out by the 
learned Chief Justice that the rule of ejusdem generis being one of construction should 
never be invoked when its application appeared to be to defeat the general intent 
of the instrument to be construed and then it was pointed out : 

“ Moreover, I know of no authority for a p rur ie rule so as to limit the meaning of general 
words to the last of the particular words pr g. ere, there are three associations of individuals 
referred to in S. 3 of the Act, —A Hindu undivided family, a company and a firm ; and those three 
associations of individuals are marked by widely different characteristics. A Hindu undivided family 
is an association united by ties of birth ; members of a company are associated in such a manner 
that they become a legal entity ; and a firm is an association depending on contract but is not in 
itself a legal entity ; and I think it would be very difficult,—if not impossible, —to a suggest any 
other association of individuals which embodies substantially the peculiarities of the three particular 


types to which the Act refers. In my opinion, the only limit to be imposed on the words “ other 
association of individuals ” is such as naturally follows from the fact that the words appear in an act 


imposing a tax on income, profits, and gains, so that the association must be one which produces 
income, profits or gains. It seems to me that an association of two or more persons for the acquisition 
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of pro which is to be managed for the ose of producing income, profits or gains falls within 
che Aah? other association of i individuals Ml abit ot ae a WÉ 

It is significant that in this case, of the two individuals one was a minor. For 
that reason also there could be no partnership between an adult member and a 
minor. Nonetheless in that case it was held that since in point of fact the two 
assessees had associated together for the acquisition of property, whether or not 
the minor was bound by any contract entered into on his behalf was immaterial 
and since there was ownership of property by two persons and the production by 
that property of profits or gains, the assessee was taxable as an association. 

Having bestowed close attention upon the question, we are inclined to agree 
with the view taken by the Calcutta and Bombay High Courts with regard to this 
matter in preference to the view of the Allahabad High Court. We may mention 
in passing that in a later decision of the Allahabad High Court, Chandrika Prasad 
Ram Swarup v. Commissioner of Income-tax1, Iqbal Ahmed, J., as he then was, made 
the following important observation : 

“ The question of the legality or in ah of transactions entered into by a firm is totally irrele- 

vant in calculating the net profits or the loss incurred by the firm in a particular year. For example 
if the asseasee firm had entered into a wagering contract which iadd in huge loss it would not 
have been open to the Income-tax Department to decline to take that loss into account simply because 
the contract by way of wager was void in law. The income assessable to tax is the actual income 
of an individual or of a irrespective of the manner in which the income was derived. Legality 
or illegality of transactions culminating in profit or loss is, therfore, foreign to the scope of an 
inquiry into the income of an individual or of a firm for the purpose of taxing the samj’ 
In the Hotz Trust case? it is to be noted that under the trust three trustees were 
appointed to conduct the business and the Court found that they could be grouped 
as a unit for the purposes of taxation and an assessment levied on them as such 
and that they could be held to be an association of individuals within the meaning 
of section 3 of the Income-tax Act in spite of the circumstance that there could 
inter se be no mutual rights and obligations as between the three trustees. The other 
case in point is that of Commissioner of Income-tax v. Mrs. Saldanha3. Although there 
could legally be no firm between an adult and minors it was held that a Christian 
mother and her minor children could legally constitute an association of persons 
within the meaning of section 3. Another illustration is found in Mian Channu 
Factories Union v. Commissioner of Income-tax, Punjab*, where it was held that two, firms 
and a Hindu undivided family could not constitute themselves into a firm within 
the meaning of the Income-tax Act but the larger group formed thereby was liable 
to be assessed as an “association of individuals.” The question has arisen in the 
Courts constantly as to whether co-owners can be assessed as an association. A line 
of distinction has always been drawn, as in some of the cases which have been 
discussed above, between persons who have become co-owners by succession or 
inheritance and persons who combine in a joint enterprise to purchase property 
for the purpose of making profit by the joint enterprise. 


Thus whatever may be the legal effects and consequences under the Company 
Law or under the law of contracts, we entertain little doubt that associations like 
those in the present cases are “other associations of persons ” and their income, 
profits and gains are assessable to tax, so far at any rate as the Indian Income-tax 
Act is concerned. It must be remembered that there is no provision in the United 
Kingdom Act corresponding to section 3 of the Indian Act and in fact the expression 
“ association of persons ” is foreign to English law. In rule 1 of the General Rules 
applicable to schedules A, B, C, D and E of the English Act, the words employed 
are “ every body of persons shall be chargeable to tax in like manner as any person 
is chargeable under the provisions of this Act,” and the question for consideration 
under that Act always is whether the asseasee falls within any one of the schedules 
or cases or rules forming part of the Act. 


To sum up, the words ““ other association of persons ” in section 3 have to be 
construed in their plain ordinary meaning and not ejusdem generis with the word 
I, LLR. 1939 All. 6go (F.B.). 
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“ firm ” immediately preceding or the other words going before that word. So 
long as it is an association which produces income, rofits or gains, it is assessable 
to tax by force of section 3. It is unnecessary in order to constitute an association 
that there should be any mutual rights or obligations among the members enforceable 
in a court of law. So long as the object of the association is to carry on for gain 
a business which is not unlawful—the object in the present case being to sell arrack 
or toddy as the case may be, under the authority of a licence duly granted by the 
' Government—the supervening circumstance of the formation of a partnership in 
contravention of the Abkari law does not render the income, profits and gains of 
the association immune from taxation. 


In view of these principles, we must answer the question in both the cases in 
the affirmative. In each case, the applicant will pay the Commissioner the costs 
of the reference, Rs. 250. 

K.S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE YAHYA ALI. 


The Calico Printers’ Association, Ltd. (Manchester) by agents, The 
Mettug’ Industries, Ltd., Madras .. Applicant* 
U. 
The Commissioner of Income-tax, Madras .. Respondent. > 

Income-tax Act (XI of 1922)—Purchase of shares by assessee with an understanding that the vendor should 
procure a declaration of dividend which Was a a aa the vendor as part of price of the shares 
Dividend so declared—If income of purchaser liable to tax. 

Where there is a Liebe of shares by the assessee on the understanding that the vendor who 
owned practically all the shares should procure a declaration of dividend which was to be paid over 
by the purchaser to the vendor as part of the price of the shares purchased, the dividend will be the 
income of the purchaser assessable to income-tax though under the agreement it had to be paid 
over to the vendor. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, rg22 (Act XI of 1922) as amended by 
section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 R.A. 
No. 334 of 1946-47 Madras (R. A. A. No. 84 (Madras) of 1945-46) on its file. 


M. Subbaraya Atyar for Applicant. l f 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice —The appellant is a sterling company incorporated in the 
United Kingdom. Messrs W. A. Beardsell & Co., Ltd., is a company incorporated 
under the Indian Companies Act, 1913, and has its registered office at Madras. 
Sir William Beardsell owned or controlled practically all the shares in the latter 
company. The applicant purchased from him 8190 ordinary shares sometime 
in 1940. Previously, it had purchased 4110 preference shares of the same company. 
A copy of the agreement relating to the purchase by the applicant from Sir William 
AA is marked as Ex. T.A. It is necessary to set out material portions of this 
agreement on which ultimately the decision of the question referred to us in this 
case must depend. The preamble is as follows : 


““ WHEREAS . 


oa ay ee owns or controls all the Tae S Nae Beardsell & Co., Ltd (hereinafter 
‘The Company”) a company incorporated under the Indian Companies Act, 1913, and 
having its registered Talos at Madras aforesaid. ue 


__ (8) The nominal capital of the company is Rs. 15,00,000 divided into 5,000 preference shares 
f Rs. 100 each and 10,000 ordinary shares of Rs. 100 each and all of the said capital has been issued. 
agawa ere a aan ak mama aka anaa adara Anaa KA angan aana an 


* Ref.. Case No. 39 of 1947. 26th August, 1948. 
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(c) The association has agreed to purchase from the vendor acting for himself and all other 
holders of shares in the company all the shares in the Company and the vendor has agreed to sell 
the same or.procure the same to be sold to the Association at the price and upon the terms and con- 
ditions hereinafter appearing.” 


Then follows the operative portion of the agreement, of which paragraphs 1 and 5 
are as follows : 


“t, The Association shall (subject to the vendor carrying out his obli tions under this Agree- 
ment) purchase from the vendor and the other holders of shares in the Company and the vendor 
shall sell or procure to be sold to the Association all the shares in the company for the sum of 
Rw. 14,00,000 (such price being subject to adjustment as hereinafter provided.) The said purchase 
price shall be paid as hereinafter provided. 

“o, The vendor hereby warrants to the Association that the net asset of the company as on 
the transfer date shall amount to the net sum of Rs. 14,00,000. The net assets shall for such purpose 
be ascertained by deducting the total of{a) all sums owing by the Company to its creditors as on the 
transfer date, (b) all sums owing or accrued or accruing due by the Company in respect of commis- 
sions, pensions or other sums due to employees and in respect of taxes, rates similar liabilities up 
to the transfer date (apportionment being made if necessary) and (¢) any amount set aside in respect ` 
of a gratuity and/or pension Fund or in respect of other provisions for employees. (d) all 
dividend (less Indian Income-tax) accrued or accruing due on the preference shares up to the 
transfer date (apportionment being made if necessary) from the total of 

(a) the stock-in-trade of the Company as on the transfer date valued as hereinafter provided. 

(b) Thefurniture, baling press and other items like moveable assets valued in accordance with 
the past practice of the Company. 


(c) The amount owing to the Company by its debtors in respect of goods sold as on the transfer 
date assessed as hereinafter provided. 


(d) The cash in hand and at the Bank. 
(e) The shares held by the Company in Mettur Industries Limited taken at cost price.” 


Paragraph 7 provides that the vendor, that is, Sir William Beardsell, shall be entitled 
to purchase and undertakes to purchase from the company all investments held 
by the Company other than the shares in Mettur Industrials Limited and such 
stock-in-trade of the company in excess of a total value of Rs. 5,50,000. Para- 
graph g is the most important for the purpose of this case, and it runs thus : 

“ The Association shall procure the Company to distribute to the vendor and the other persons 
who were on the goth day of September, 1939, the holders of Ordinary shares in the Company by 
way of dividend on the ordinary shares a sum equal to the surplus of the assets over the liabilities 
of the Company as on the transfer date such surplus to be computed for the purpose of this clause 
by deducting from the value of the net assets ascertained in accordance with clause 3 hereof the sum 
of Rs. 14,00,000 after all capital and revenue payments and liabilities (exclusive of share capital 
but including any liabilities which may arise in respect of taxation and trading losses up to the 
transfer date such liabilities to be apportioned to that date so far as may be necessary) due by the 
Company other than those mentioned in clause 3 hereof shall have been paid or provided for together 
with all liability in respect of the dividend on the preference share up to the transfer date. Payment 
of such sum by way of dividend if any shall be made to the vendor and the other persons who were 
on the gon day of September, 1939, the holders of ordinary shares in the Company as soon as 15 
reasonably is after the vendor shall have purchased from the Company the assets mentioned 
in clause 7 hereof and a computation shall be made as soon as possible showing whether or not for 
the purpose of this clause such surplus exists. The vendor shall give to the Company a writte 
indemnity in respect of all tax payable in respect of any dividend so paid.” < 


Paragraph 10 provides for the payment of the purchase price of Rs. 14,00,000 
subject to such increase or diminution thereof as provided therein, and paragraph 12 
for the delivery on the transfer date of share certificates held by the vendor and the 
other holders of shares in the company together with transfers executed by him 
and such other shareholders in favour of the applicant association or its nominees, 
whereupon the association shall become entitled to be registered or have its nomi- 
nees registered as holders of the said shares. 


The transfer date was 22nd April, 1940. On 5th October, 1942, Beardsell 
& Co., declared two dividends (1) a dividend on the ordinary share capital or 5 
per cent. free of income-tax and surcharge, and (2) a bonus on the ordinary share 
capital of 88 per cent. free of imcome-tax and surcharge representing a sum 
equal to the excess over Rs. 14,00,000 of the net surplus of assets over liabilities 
of the company as on 30th September, 1939. The latter “bonus” was apparently 
declared in accordance with the provision in paragraph g of the agreement above. 
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Under instructions from the assessee association a dividend warrant in respect 
of the bonus amount, Rs. 71,662-8-0 net was issued in the name of St. James Nomi- 
nees, Ltd., Manchester, the nominees of the assessees. The dividend warrant 
was not endorsed in favour of Sir William Beardsell’s executors, he having died 
before that date, but the dividend was sent by telegraphic transfer to the District 
Bank, Ltd., 55 King Street, Manchester, to the credit of J. B. Beardsell and A. E. 
scott, through the Chartered Bank of India, Australia and China, and Madras, on 
2gth March, 1943. The assessee received the net amount of Rs. 40,950 as dividend 
at 5 per cent, mentioned above. 


The assessee included in its return for the assessment. year 1943-44 (the year 
of account ending 31st March, 1943) the amount of the latter dividend at 5 per cent. 
(Rs, 40,950 net or Rs. 55,486 gross) but did not include the bonus amount, on the 
ground that it was not really received by it as income. The Income-tax Officer 
held that the bonus was in law the income of the assessee association and taxed 
it accordingly. Tlie circumstance that the assessee utilised the bonus payments 
to pay the vendor, Sir William Beardsell, in his opinion, did not alter the position, 
namely, that the payment was primarily a dividend under section 2 (6-A) of the 
Act. The Appellate Assistant Commissioner of Income-tax on appeal took the 


sam? view. The following passages from his order sum up his conclusions on 
the point in issue : 


“6. From the description given in the relevant dividend warrant the bonus which is calculated 
at a definite percentage on shares is evidently dividend, pure and simple. The fact that.it was passed 
on to Sir William Beardsell as part of the purchase price for his ho dings will not secure for that 
amount exemption from tax in the hands of the appellant company. The dividend warrant stands 
in the name of St. James Nominees Ltd., Manchester the nominees of the Calico Printers’ 
Association, Ltd., Manchester and the declaration in the dividend warrant is that the dividend 


relates to shares, which were the property of the appellant company at the time when the dividend, 
was declared. 


7. It will be seen from the facts stated above that the dividend was declared in respect of the 
shares held by the appellant company in Messrs. W. A. Beardsell & Co., Ltd., that the real owners 
of these shares were the appellant company themselves and that the appellant was entitled to receive 
the dividend by virtue of their holdings in Messrs W. A. Beardsell & Co., Ltd. The fact that the 
dividend belonging to the appellant company was utilised to fulfil an agreement between the appellant 
company and Sr William Beardsell, the original holder of the ordinary shares in Messrs. W. A. 
Beardsell & Co., Ltd., isimmaterial. I therefore consider that the dividend income has been rightly 
included in the assessment of the appellant company.” 


The Income-tax Appellate Tribunal agreed with the Income-tax Officer and the 
Appellate Assistant Commissioner. On an application made by the assessee under 
section 66 (1), the Tribunal have sent up a statement of the case and referred the 
following question of law to this Court : 


“ Whether, in the circumstances of the case, the sum of Rs. 93,500, the gross bonus dividend, 
was the income of the Calico Printers’ Association, Ltd., (Manchester) and assessable on them?” 


Mr. Subbaraya -Aiyar, learned counsel for the applicant assessee contended 
that this was a case of a simple sale of shares ex dividend, and the vendor was 
entitled to the said dividend of Rs. 93,600 gross, and that was income in his hands. 
He developed his contention thus : one person may be registered shareholder at the 
time when a dividend is declared, but another person may be entitled to that 
dividend by virtue of a contract between the two. The contract of sale is the 
governing factor even for purposes of revenues to determine whose income a parti- 
cular dividend really is. If under an enforceable contract the vendor is entitled 
to a dividend which is declared after the date of sale and the purchaser happens 
to be the registered shareholder at the time of the declaration of such dividend, 
then the shareholder when he receives the dividend receives it for the vendor as a 
trustee. The fact that the registered shareholder as such has certain rights to 
partake in the company’s affairs, for example, the right of voting, is not incon- 
sistent with the right to a particular dividend under a special contract between 
vendor and purchaser. There is nothing in the Income- tax statute to prevent the 
determination of the person really entitled to a particular dividend, as income, 
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o ha support of his contention, learned counsel relied mostly on observations 

in cases decided in Great Britain. In Cole v. Commissioners of Inland Revenue! the 

facts were entirely different from the facts of the present case, and the learned 

counsel referred only to a dictum of Finlay, J., at page 395 that : 

: $ uate might be cases in which the shares belonged to one person but the dividend belonged 
another,” ; 


We may also refer to the following passage in the judgment of Romer, L.J., in that 
case : 


“After the date of the agreement, any dividends received by the vendor declared in respect 
of the ordinary shares which he had to sell . . . . would have been held by him as trustee 
for the purchasers, because he (the vendor) had been put in possession of the purchase money and 
was receiving the interest on the purchase money.” 


In Commissioners of Inland Revenue v. Roberts?, Rowltat, J., after coming to the con- 
clusion that on the facts before him there was a sale of shares ex dividend discusses 
the legal position thus : 

eee I do not think the Commissioners’ decision can possibly be supported when they 
say that the dividend to the Associated Company (purchasers) accrued to them as al and bene- 
ficial owner and was the income of that company. I think it was not. It accrued to them and 
they were the legal owners, of course. They were on the register; but they were not the beneficial 


owners. They had contracted to buy ex that sum as a dividend in order that the profits might be 
equalised and leaving it as profits to the man who sold it to them.” 
In the Gourt of Appeal, the decision of Rowlatt, J., was affirmed. Atkin, L.J., 
summed up the legal position in the folowing manner : 

“ No doubt the transaction is a considerable transaction, but the legal relations are very ordinary. ` 
It is a simple! sale of shares, and Mr. Roberts in this case sold his shares to the Associated Biscuit 
Company. When the sale of shares takes place it may take place expressly cum dividend or ex dividend 
or it may take place with the stipulation that the purchaser shall have the benefit of the dividend 
declared as from a fixed date and that the seller shall have it in respect of the period before that 
date. That is what happened in this case... ..... The purchaser never had, under the terms 
of the contract, any right to that dividend'at all. It was excepted from the sale and so far from it 
being a payment of the purchase price it was nothing but a return to the seller of something which 
he had not sold and which the purchaser got possesston of as a trustee for the seller. In those terms 
it appears to me a we simple transaction. I think ıt was a payment which was received by the 

o 


purchaser as a trustee for the seller, that he received it in that capacity as trustee of income for the 


seller and when he handed it over to the seller it was part of his income exactly as in the ordinary 
case of a sale er dividend where the purchaser receives income on behalf of the seller and has to account 
for it.” ' 

The law in'England relating to the treatment of dividend as income either of the 
vendor or of the purchaser on a sale of shares in respect of which the dividend’is 
declared is laid down in paragraph 509 of Halsbury’s Laws of England (2nd edition 
Vol. 17: 

“ Where there is a sale by a vendor of shares or securities cum dividend or interest, no part of the 
purchase price is income in the vendor’s hands. On a sale of shares ex dividend, the dividend when 
declared is income of the vendor and if the purchaser actually receives the dividend he is trustee 
of it for the vendor.” 

No reported case of any Court in India directly bearing on this point was 
brought to our notice. How far the notion of the purchaser being a bare trustee 
for the vendor in respect of a dividend declared when the purchaser is the registered 
shareholder and the sale was ex dividend would apply to India, it is difficult to say. 
There is no difference between legal and equitable titles in the law of this country. 
It may be that there can be an enforceable right under a contract in the vendor 
to recover the amount representing the dividend with reference to Which there has 
been a sale ex dividend, But this need not necessarily mean that the purchaser 
is a trustee for the vendor. Every debtor is not a trustee for his creditor. But 
even assuming that the law in this country is the same as in Britain, we are of opinion 
that the rule of law governing a sale of shares ex dividend does not apply to the 
present case, because the trarisaction here cannot be treated as a simple sale of 
shares ex dividend. The agreement between the vendor and the purchaser is 
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complex and peculiar, and the legal position must depend entirely on a construction 
of the terms of the agreement. 


The two cases cited by the learned counsel for the assessees, Raja Bejoy Singh 
Dudhuria v. Commissioner of Income-tax, Bengal’ and Commissioner of Income-tax, Bombay 
Presidency v. Tata Sons, Lid.,* have nothing in common with our present case. In 
the first of these cases, there was a charge on the estate of zamindar undera decree 
of Court for payment of maintenance to, his step-mother. It was held that the 
amount representing maintenance allowance was not a part of the zamindar’s 
income, though it came out of the income of the estate. In the second of the cases, 
there was an assignment of a portion of commission payable to a company under 
a managing agency agreement, and it was held that the share assigned away would 
cease to be the income of the transferor. 


Now, what is the substance of the transaction between the parties? The 
vendor was practically the owner of the company, as it were, as he had almost 
entirely the ownership or control of all the shares in the company. What is the 
consideration for the sale, the price of the shares? In paragraph 1, it is, mentioned 
as Rs. 14,00,000 (such price being subject to adjustment as hereinafter provided). 
The adjustment is presumably in accordance with the provisions of paragraph g 
of the agreement. We are clearly of opinion that the purchase price must be 
deemed to be Rs. 14,00,000 flus a sum equal to the surplus of the assets over the 
liabilities of the company as on the transfer date, such surplus to be computed 
in the manner set out in paragraph g. The manner in which this surplus has to be 
. paid over to the vendor is indicated in that paragraph. For the convenience of 
the purchaser and possibly with some other motive, to enable the purchaser to pay 
over such surplus to the vendor, the method of procuring a declaration of dividend 
on the ordinary shares was agreed upon. Actually, there was a declaration of the 
special dividend, representing the surplus of the assets over the liabilities, and a 
dividend warrant was issued to the nominees of the assessee. It is true that the 
assessee was under an obligation to forthwith pay over to the vendor the amount 
towards the balance of the purchase price. In such circumstance, how is this 
amount of dividend to be taxed? It cannot of course be taxed twice over as a 
` dividend. | 

There are two decisions in England, both reported in 8 Tax Cases 
which throw considerable light on the question which falls for decision. The first 
is, the case of Commissioners of Inland Revenue v. F. B. Sanderson®. The assessee in 
that case held nearly all the shares in a company which had made large profits, 
of which the major portion was carried over without being paid out as dividend. 
In July 1916, a Financial Corporaticn wanted to purchase all his shares. There 
were negotiations. The appellant refused to sell the shares at less than £ 3 
for each share. But the Corporation were apparently unable to find the price 
at such a rate. It was therefore suggested to the assessee who had absolute control 
of the company that he should procure the company to declare a dividend of 10 sh. 
out of the large amount of profits which had been carried over. The suggestion 
was accepted and there was a declaration of dividend of 10 sh. and the assessee 
received a sum of nearly £ 40,000 as such dividend. Subsequently, on 12th 
October, 1916, an agreement was entered into in writing between the assessee and 
the Corporation for sale of the shares at £ 2-10-0 per share. It was stated in the 
agreement that the assessee was entitled to the special dividend of rosh. per share 
which had been previously received by him and which had been declared subse- 

uent to July 1916. The question arose whether the sum of £ 40,000 paid to 
e assessee was income of the assessee which he had to bring into account and 
declared for the purposes of super-tax. The Special Commissioners held that this 
sum constituted part of the purchase price of the shares and did not form part of 
the assessee’s total income. But it was héld by Rowlatt, J., and the Court of Appeal 
oS ii 
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that the amount formed part of the assessee’s income, and it had not been received 
by him on behalf of the purchaser. The Court of Appeal held that there was no 
concluded enforceable agreement till the written agreement of the 12th October, 
though there were negotiations and therefore at the time of payment the dividend 
was paid to the assessee as dividend and it was undoubtedly his income. It was 
suggested in the argument of learned counsel in that case that there was a sale of 
the shares in July for £ 3, a binding and enforceable agreement to sell and that 
would be a sale cum dividend and therefore any dividend that might be declared 
after the contract was made would belong to the purchaser. ‘Thereafter, the 
purchaser agreed to give up this dividend to the vendor, the assessee, and allowed 
him to receive it as part of the purchase price. Dealing with this argument, the 
Master of the Rolls says : 


“The argument then, as I understand it, is that that transaction does not make the amount 
of the dividend income of the vendor ; it is income of the purchaser, which the purchaser has chosen 
to apply in part payment of the capital sum which is to be paid in respect of the sale of the shares, 
and therefore it does not for that reason become income of the vendor, the EUR That is as 
I understand, the argument. Now, assuming the facts to be as I have stated them there, and as 
stated in the contentions of the Appellant, there is a great deal to be said for that contention.” 
But the Master of the Rolls did not finally decide the question because the real 
question turned upon different facts. The hypothetical case put forward in the 
argument of counsel in that case is in our view the present case. It would follow 
that the amount of the dividend would be the income of the purchaser which the 
purchaser had to apply in part payment of the purchase price. 


The other case, Roe v. The Commissioners of Inland Revenue!, is more directly 
in point. To enable a particular director to withdraw from the management of 
a company, it was arranged that the greater part of his shareholding should be 
avilable for purchase by the remaining shareholders, of whom the Appellant 
was one, in proportion to their existing holdings. In order to provide the share- 
holders with funds for this purpose, the directors recommended that a sum of 
L 45,000 should be distributed out of the profits of the company by way of special 
dividend. At an extraordinary general meeting of the company, a resolution was 
accordingly passed, declaring out of the accumulated profits, a special dividend on 
ordinary and preference shares. Prior to the passing of the resolution, the appellant, 
one of the shareholders, signed a letter authorising the directors to use his portion 
of the special dividend in payment of the consideration money for such retiring 
directors’ shares as were purchased by him, and similar letters were signed by the 
other shareholders. The appellant duly applied his portion of the dividend to the 
purchase of shares in accordance with the prior agreement. It was held by Rowlatt, 
J., that the special dividend was received by the shareholders including the appellant 
as income and that the arrangement to apply it in the purchase of other shares 
in the company could not affect the appellant’s obligation to include this portion 
of the dividend in his total income. : The learned Judge tersely put the matter 
thus : 

rg eget te It is a case of declaring a dividend on the understanding, which they could not go 
pee upon really, that the dividend should be used in a certain way, but it was a declaration of a 

vidend. 

This language can be employed to describe the transaction in the case before us. 
This is also a case of procuring the declaration of a dividend on an understanding, 
which the assessees could not go back upon really, that the dividend should be 
used in a certain way, namely, used to pay over to the vendor, Sir William Beardsell, 
as part of the price of the shares. This dividend was therefore the income of the 
Association, though according to the terms of the agreement between it and the 
vendor it had to pay it over to the vendor. 

The answer to the question referred to us must therefore be in the affirmative. 
The applicant will pay the costs of the Respondent—Rs. 250. 

K.S. —— Reference answered. 
NAN 5 a a a DN 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SATYANARAYANA Rao. 


Paturu Viswanatham and another .. Apbellants* 
D. 
Gunupati Balarami Reddi and others .. Respondents. 


Limitation Act (IX of 1908), Articles 110 and 115—Tenant holding over and continuing in possession— 
Suit against by landlord for an amount as rent o as damages for use and occupation—Lumitation. 


A tenancy by sufferance after the termination of an agricultural lease is converted into a tenan 
of holding over by the receipt of rents for faslis subsequent to the termination of the lease. In qc 
a case the possession of the person holding over would be that of a tenant and the claim against him 
for the same could only be on the basis of rent. The Article of the Limitation Act applicable would 
therefore be 110. Even assuming that the defendant was in permissive possession of the land and 
was not a trespasser and the action against him is one for damages for use and occupation such an 
action is governed by Article 115 and not by Article 120. 


It is not correct to say that the breach of a statutory duty to surrender possession on expiry of 
lease is the basis for an action for damages for use and occupation. 


Sukh Devi v. Lachmi Narain, (1946) 46 A.L.J. 305, (2)dissented from. 


The liability is referable to possession and enjoyment of the property by the ex-tenant and by 
reason of his enjoyment of the property the law implies an obligation to pay compensation. An 
action for damages for use and occupation against a tenant who continues in possession after the 

iry of the lease is really based on an unplied contract and not either on tort or on a statutory 
nali and the only Article of the Limitation Act applicable to such an action is Article 11 5. 


Authorites discussed. 

Appeal against the decree of the District Court of Nellore in A.S. No. 1 50 of 
1942 preferred against the decree of the Court of the Subordinate Judge of 
Nellore in O.S. No. 61 of 1936. 

Ch. Raghava Rao for Appellants. 

C. A. Vaidyalingam and F. Venkatadri for Respondents, 


The. Court delivered the following 


Jupoment.—These three second appeals are between the same parties and 
relate to the recovery of an amount from the respondent in all the second appeals 
either as rent or as damages for use and occupation. The appellants along with 
others were co-sharers in certain Khandriga known as Patuvari Khandriga of an 
extent of about 25 acres. This land was in the possession of one Gunupati Balarami 
Reddi for a considerable length of time. In 1931, the Patuvari people who were 
the owners of this Khandriga instituted a suit for partition amongst themselves 
and impleaded in that suit as the sixth defendant Balarami Reddi also. Balarami 
Reddi pleaded in that suit that he had acquired permanent rights of occupancy in 
the land. So far as the documentary evidence goes this land was granted on lease 
to one Veeraraghava Reddi, the maternal uncle of Balarami Reddi, on the 28th 
of August, 1896, for a period of nine years under a registered lease. After the 
expiry of that lease Balarami Reddi’s family seems to have continued in possession 
and on the 22nd of August, 1917, there was a further lease to Balarami Reddi by 
all the co-sharers for a period of eleven years on a rent of Rs. 300 per year for the 
first three years and Rs. 360 per year for the later eight years. This document, 
however, was not registered. But even after the expiry of the period fixed under 
that unregistered lease, admittedly, Balarami Reddi continued in possession. In 
the partition suit it was held that Balarami Reddi did not acquire occupancy rights 
in the Khandriga lands and that his possession was that of an yearly tenant as he 
was paying rent to the co-sharers, € suit as against him was therefore decreed, 
granting a decree in ejectment. There was an appeal to this Court against the 
decision in the suit, O. S. No. 22 of 1931 in A. S, No. 225 of 1942. This Court 
, confirmed the finding of the trial Court that Balarami Reddi did not acquire 

occupancy rights in the land. He was directed to pay mesne profits at Rs. 360 
per year to the co-sharers. This judgment of the High Court is dated 2 3rd November, 


nana 


* S. A. Nos. 2029 of 1945 & 1695, 1696 of 1946, gand July, 1948, 
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1943. While the proceedings in the partition suit were going on, the present 

a ppellants some of the co-sharers instituted a suit, O. S. No. 61 of 1936 on the file 
of the Sub-Court, Nellore, which was really an earlier suit O. S. No. 472 of 19 
instituted in the Court of the District Munsiff and subsequently transferred ee 
re-numbered as stated above. In that suit, the plaintiffs claimed for recovery of 
the appellants’ share of rent or damages for use and occupation for faslis 1341, 1342 
and 1343 from Balarami Reddi in respect of the suit.Jand. For the subsequent 
period, faslis 1344 to 1349 a further suit, O. S. No. 222 of 1940, was filed on the 
same basis and for faslis 1350 to 1353, O. S. No. 416 of 1944 was filed. The suit, 
O. S. No. 61 of 1936, was disposed of by the learned Subordinate Judge of Nellore 
along with the partition suit and he granted a decree to the appellants for rent at 
the rate of Rs. 550 per year for the faslis 1341 to 1343 and also for the subsequent 
faslis up to 1351. ‘The decree was confined only to the share of the appellants 
which was 19/48. There was an appeal against the decision of the learned Sub- 
ordinate Judge to the District Court, Nellore. The learned District Judge modified 
the decree of the Subordinate Judge by reducing the rate of rent to Rs. 360 instead 
of Rs. 550 and also disallowing the decree relating to faslis other than 1341, 1342 
and 1343, on the ground that there was no prayer in the plaint for a period of 
amore than three faslis. Against this decision of the learned District Judge, S. A. 
No. 2029 of 1945 is filed by the appellants. The other two suits, O. S. Nos. 222 of 
1940 and 416 of 1944, were disposed of by the District Munsiff, Nellore. He granted 
a decree on the basis of rent of Rs. 360 per year for faslis 1347 to 1349 in O.S. No. 222 
of 1940 and faslis 1351 to 1353 in O. S. No. 416 of 1944. He disallowed for the 
other faslis on the ground that the claim was barred by limitation, treating the suit 
as one for rent governed by Article 110 of the Limitation Act. Against the decision 
of the learned District Munsiff in both the suits, there were appeals to the Subordi- 
nate Judge of Nellore. The learned Judge dismissed the appeals and confirmed’ 
the decree of the learned District Munsiff. S. A. No. 1696 of 1945 is against the 
decision in O. S. No. 222 of 1940 and S. A. No. 1695 of 1945 is against the decision 
in O. S. No. 416 of 1944. 


Two questions have been raised in these second appeals. The first question 
is whether the Courts below were right in reducing the amount claimed in the 
plaint at the rate of Rs. 550 per year to Rs. 360 per year ; second, whether the 
decision of the Courts below that the claim for faslis 1344 to 1346 and 1350 was 
‘barred by limitation is correct. 


As regards the first question in S.A. No. 2029 of 1945 we have the finding of the 
learned District Judge of Nellore based on a consideration of the oral evidence 
that the fact that the defendant agreed to pay a sum of Rs. 550 per year is not 
made out; and that the plaintiffs were entitled to a decree only on the basis of 
rent at Rs. 360 per year. As the finding is based on an appreciation of oral evidence 
and as all the Courts have practically agreed on one ground or another that that 
is the proper rate to which the plaintiffs could be entitled to, I see no reason to differ 
from the finding of the Courts below on this point. The plaintiffs will, therefore, 
be entitled to rent at Rs. 360 per year as found by the Courts below. 


As regards the second question, a very interesting question of law was raised 
by Mr. Raghava Rao, the learned Advocate for the appellants. His argument 
is that on the facts the defendant was not a tenant but merely a person in permissive 
possession of the land after the expiry of the unregistered lease of 1917 and that 
the claim of the plaintiff against the person in such possession could only be by an 
action for damages for use and occupation and that such an action is governed by 
Article 120 of the Limitation Act as it is neither a suit for mesne profits governed 
by Article 109 nor a suit for rent governed by Article 110 nor even a suit for damages 
for breach of contract express or implied governed by Article 115. I am however 
of the opinion that on the pleadings and the course the trial took in the various 
Courts, it is not open to the appellants now to contend that Balarami Reddi wag 
mot in possession as a tenant after the expiry of the unregistered lease. No doubt, 
the present appellants were not parties to the appeal against the partition deeree 
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which was disposed of by this Court but the view taken by the learned judges who- 
disposed of that case regarding the relationship between Balarami Reddi and the 
Paturvari people was that notwithstanding the inadmissible unregistered lease, 
as there was a demand for the rent and acceptance by the co-sharers, Balarami. 
Reddi was in possession as a tenant from year to year. If, therefore, Balarami 
Reddi was in possession as a tenant from year to year till 1928, what was his position. 
thereafter? The plaintiffs in all the three plaints with which we are now concerned 
put forward the case that Balarami Reddi continued to be a tenant and that under 
an oral agreement Balarami Reddi agreed to pay rent at the rate of Rs. 550 per 
year instead of Rs. 360 as under the unregistered lease and that, in fact, for the 
three faslis 1338, 1339 and 1340, Balarami Reddi did pay rent to them. The 
cause of action is stated to be roth February of each year as that was the date on- 
which rent became payable. In the suit which is the subject-matter of S. A. 
No. 2029 of 1945 in the trial Court the only issues raised with reference to this 
matter were issues 3 (a) and 3 (b). Issue 3 (a) reads as follows : 
“What is the amount of rent payable to the Khandrigadars every year by the defendant ?” 
Issue 3 (5) runs thus: 
“What is the correct amount of rent payable to the plaintiffs every year by the defendants ?” 

No issue was taken in the earliest of the suits on the question that Balarami Reddi. 
was merely a person in permissive possession of the land and not as a tenant. On. 
the contrary, the issues assumed a tenancy and the only question raised being 
regarding the rent, issues appropriate to that and that of the share of the plaintiffs. 
were raised. The finding as stated by me already was that the rent payable was. 
Rs. 360 per year and that the share of the plaintiffs was 19/48. In the two later 
plaints some arrangement was pleaded and the cause of action was stated to be the 
end of each fasli. In the judgment which is under appeal in S. A. No. 1695 of 
1946 and S. A. No. 1696 of 1946, the learned Subordinate Judge says that it was- 
admitted by the plaintiffs that the first defendant was let into possession as lessee 
or tenant in respect of the suit land and it was further admitted that the first defend- 
ant was paying rent separately to the co-sharers of the suit land. Then he proceeds. 
to discuss the other question argued before him. In my opinion, therefore, in the. 
face of the pleadings it is not really open to the plaintiffs now to raise the question. 
that Balarami Reddi was not a tenant but was occupying an intermediate position. 
between a tenant and a trespasser. 


Even apart from this, I think that in view of the admission contained in the 
plaint in O. S. No. 61 of 1936 that after the expiry of fasli 1337 they had received 
rent from Balarami Reddi for faslis 1338, 1339 and 1340 clearly converts the tenancy 
by sufferance, assuming that for some reason or other, the tenancy determined 
in 1928, into a tenancy of holding over. This of course is on the footing that the 
oral lease put forward by the plaintiffs is false. Whether the oral lease pleaded’ 
by the plaintiffs in all its terms is true or not, there is the admitted fact that through— 
out the plaintiffs proceeded on the footing that the defendant was a tenant and 
not a person merely having permissive possession. Even otherwise, as stated’ 
already, by the admission of receipt of rent for three faslis the tenancy has been 
converted into one of holding over. 


In this view of the matter the possession of Balarami Reddi throughout the’ 
relevant period would be that of a tenant and the claim against him for the same 
could only be on the basis of rent. The Article of the Limitation Act applicable 
would therefore be Article 110 and as the rent became payable even according ` 
to the plaintiff on the roth of February each year, the view of the Courts below: 
that the rent for faslis 1347 to 1349 and 1350 was barred by limitation is correct. 

Even assuming that Balarami Reddi was really in possession as a person who 
was in permissive possession of the land and was not a trespasser, an action against 
him is one for damages for use and occupation ; in my opinion, such an action is: 
governed by Article 115 and not by Article 120. We are now concerned in this 
case with an agricultural leasé and all the provisions of the Transfer of Prop 
Act, are: not strictly applicable to such leases. If Balarami Reddi did not pay rent. 


ue 
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for the three faslis 1338 to 1340 and was merely holding over after the expiry of 
the year 1928 he would be in the position of a tenant by sufferance; and if the 
landlord did not collect any rent from him he would not be a tenant holding over. 
In England it is an established law that such a person is bound to pay a fair rent 
in respect’ of the land which continued to be in his possession on the basis of an 
implied contract. In Chengiah v. Umadat Rajah Raja Damara Kumara Thimma Nayantm 
Bahadur}, | Munro, J., had to consider the question. There was a difference of 
opinion between him and Abdur Rahim, J., on the question whether there was a 
cancellation of the lease or not but on the question which Article of the Limitation. 
Act applied on the facts found by the learned Judges, Munro, J., was of the opinion. 
that the plaintiff in the action was entitled only to compensation for use and occu- 
pation as ithe prior leases were validly cancelled. He had had to consider the 
further question whether a suit for recovery of damages for use and occupation was. 
governed by Article 115 or some other Article. He was of the opinion that such an. 
action was governed by Article 115, and schedule of the Limitation Act. Abdur 
Rahim, J., held that it was a suit for rent as the lease was not determined and as. 
the document was in writing registered, Article 116 and not Article 110 applied 
to the case. In Madar v. Kadir Mohideen*, there are observations at page 56 of the 
report supporting the view that Article 115 and not Article 120 would be the proper 
Article applicable to such an action. On the facts of that case no doubt the question 
did not arise for express decision as the learned Judges were of the opinion that. 
there was|no relationship of landlord and tenant between the parties but only a 
relationship referable to their rights as co-owners and therefore Article 120 applied.. 
In Govindaswami Pillai v. Ramaswami Atyar*, Sadasiva Aiyar, J and Moore, J., had 
to consider the question whether a claim for damages for use and occupation from. 
a tenant who continued in possession of the land after the expiry of the lease was 
a mere right to sue and was not transferable. The conclusion arrived at by the 
Jearned Judges was that it was a mere right to sue and was not assignable. Of 
course, so| far as the claim is one for damages, whether it is one based on tort or 
based on contract, it makes no difference so far as the transferability of the right 
is concerned. In both the cases it would be a mere right to sue. The learned 
Judges were against extending the common law principle obtaining in England 
that after the expiry of the lease, the tenant was in the position of a tenant by suffer- 
ance as ini their opinion after the Transfer of Property Act, there was no scope of 
such a distinction, That case, however, though it contains some observations 
which support the argument that it is not based upon an implied contract, does 
not help very much in the decision of the question whether in essence a claim for 
damages for use and occupation is one based on contract or sounds in tort. In 
Bibhuti Bhusan Sarcar v. Promoda Sundary Devy*, a single Judge of the Calcutta High 
Court took the view that Article 120 applied but the learned Judge did not give 
any reasons for his view and the basis of an action for damages for use and occu- 
pation by a person in permissive occupation of the land was not at all considered 
by the learned Judge. In Sukhdet v. Lachmi Narain®, Yorke, J., of the Allahabad 
High Court was of opinion that an action for damages for use and occupation was 
not one based upon any contractual liability but is really a suit for recovery of 
damages for breach of duty which is imposed by section 108 (a) of the ‘Transfer 
of a) Act upon the lessee to surrender possession of the property after the 
expiry of the lease: For breach of this duty the landlord would be entitled, according 
to the learned Judge, to damages for use and occupation. As I said, the lease 
in this casẹ is not one governed by the Transfer of Property Act and I doubt very 
much whether the neglect of the person to surrender possession gives rise to a claim 
for damages for use and occupation on the basis of a breach of duty. The liability 
is referrable in my judgment to possession and enjoyment of the property by the 
ex-tenant and according..to the law.in-England by reason, of the enjoyment of thé 
property the law implies an obligation to pay compensation. In my opinion, 
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it is not correct to say that the breach of a statutory duty is the basis for an action 
for damages for use and occupation. I respectfully dissent therefore with the view 
of the learned Judge in that case. In Manindra Chandra Pal Chowdhury v. Baramd:* 
also Article 120 was applied ; but from the judgment it is not clear what exactly 
the facts were. The learned Judge himself states at page 400 (2nd column) that 
there was an implied contract and that that implied contract was to pay a reason- 
able rent. It would appear from the statement in the second column that defend- 
ants in that case were perfectly willing to pay reasonable rent. The only difficulty 
was as regards the amount upon which there was no agreement between the parties. 
Probably it was a case where the defendants even before the suit were ready and 
willing to pay damages for breach of the implied contract but they were not agreed 
as regards the amount. To such cases, the learned Judge holds that Article 115 
would not apply and I respectfully agree with this conclusion. But in a case 
where there is no such promise by the person in occupation, the only action that 
could be maintained is an action for breach of an implied contract and for recovery 
of damages. I therefore think that this decision in Manindra Chandra Pal Chowdhnry 
v. Baramdi,1 does not support the contention of the appellants. The case, in 
my opinion, rather implies that the action for damages for use and occupation 
against a tenant who continues in possession after the expiry of the lease is really 
based on an implied contract. 


If once it is established that the essence of an action for damages for use and 
occupation against a person who continues in possession as a tenant at sufferance 
is one based upon an implied contract and not either on tort or on a statutory 
obligation, the conclusion is irresistible that the only Article applicable to such 
an action is Article 115. In none of the cases that have been referred to, the real 
basis of the action was considered except perhaps the judgment of Sadasiva Aiyar, J., 
in Govindaswami Pillai v. Ramaswami Aiyar®. The observation in Madar v. Kadir 
Mohideen® and the judgment of Munro, J., in Chengiah v. Umadai Rajah Raja Damara 
Kumara Thimma Nayanim Bahadur* are directly in favour of the view that Article 
115 applies. For all these reasons I am of opinion that even assuming that the 
action is one not for rent based on admitted tenancy but is one for damages for use 
and occupation the Article applicable would be Article 115 of the Limitation Act. 
In this view the claim in respect of fasli 1350 would not be barred by limitation. 
If Article 120 applies as contended by the appellants, the claim for all the faslis 
would be in time. But in the view I have taken of the pleadings in this case the 
decision of the Courts below that the claim for faslis 1344 to 1346 and 1350 is 
barred by limitation is correct. 

The second appeals fail and are dismissed with costs ; one set in S. A. No. 2029 
and one set in S. A. Nos. 1695 and 1696. ; 

Leave refused. 

K.S. — Appeals dismissed. 

[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Madras.) ® 
PRESENT :-—Lorp SIMONDS, Lorp OAKsEY AND SIR JOHN BEAUMONT. 
“Governor-General in Council represented by the General Manager, 
South Indian Railway .. Appellant* 
D. 
The Municipal Council, Madura, through its Commissioner .. Respondent. 


Railways Act (IX of 1890), sections 11 (3) (b) and 12—Applicability—Railway company constructing 
culvert under railway line as accommodation work under section 11 (1) (b), Railways Act, to take off overflow 
water from a tank—Tank and culvert within municipal limits—Culvert found subsequently insufficient to take off 
the entire water—Requisition by Provincial Government to Railway company to enlarge the culvert at its own cost 
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as a further or additional accommodation work—Legality—Work done by Railway company under protest and 
without prejudice to its claim to be repaid its cost either by the Government or the Municipality—Right of Railway 
company to recover by suit the cost from the Municipality—Contract Act (LX of 1872), section 70—Applicability. 
In 1902 when a branch line was constructed the Railway ran a rovided a culvert over a 
channel as an accommodation work under section 11 (1) (6) of the Railways Act to take off the 
surplus water of a tank and the storm and sewage water of several municipal drains which ran into 
the channel. Both the channel and culverts and the adjoining lands were within the municipal limits 
of the town of Madura. In 1936-1938 it was found that the culvert was unable to discharge the 
surplus water and the surrounding areas were flooded. On a representation by the Municipality, 
the Provincial Government of Madras p rting to act in exercise of the special powers vested in 
them under clause (b) of sub-section (3) of section 11 of the Railways Act issued a requisition to 


the Railway company to enlarge the culvert at its own cost as a further or additional accommodation 
work. The Railway company always denied its liability and protested that the requisition was ws 
and ultra vires, but nevertheless carried out the work without prejudice to its claim to be repaid the 
cost either by the Provincial Government or by the Municipality or by both. But both the Govern- 
ment and the Municipality repudiated all liability for such expense. In a suit by the Railway 
company to recover the cost from the Municipality on the ground that the requisition of the Govern- 
ment was ultra mres and that the company was entitled to recover the cost from the , Municipality 
by reason of the provisions of section 70 of the Contract Act, 


Held: The obligation imposed upon the Railway company by section 11 (1) of the Act is 
to be measured by the conditions exis at the time of the making of the branch line in 1902. It 
cannot be said that the enlargement of the culvert was a work which was as necessary in 1902 as it 
was in 1938 because it is only the growth of the city of Madura that made the enlargement necessary. 
Hence, the Provincial Government had no power to issue the requisition in question. 


But the Railway company cannot succeed in the suit for the reason, that though the work was 
lawfully done and it was not intended to be done gratuitously, it cannot, in the circumstances, be said. 
thatit was done for the Municipality or that the Municipality enjoys the benefit ofit within the meaning, 
of section 70 of the Contract Act, 


7. M. Pringle, K.C. and Charles Bagram for Appellant. 
Sir Herbert Cunliffe, K.C., P. V. Subba Row and Gavin Simonds for Respondent. 


Their Lordships’ Judgment was delivered by 


Lorp Smionps.—In this appeal, which is brought from a judgment of the 
High Court of Judicature at Madras affirming a judgment of the principal Subordi- 
nate Judge, at Madura, two main questions arise for consideration. The first, 
which turns upon the true meaning and effect of certain sections of the Indian 
Railways Act (IX of 1890), is whether in the circumstances of the case and upon. 
a true construction of that Act and particularly of the proviso contained in sec- 
tion 11 (3) (b) thereof, the Provincial Government of Madras had power to issue 
a requisition to the South Indian Railway Company, which will be referred to as, 
“ the Railway,” to enlarge at its own cost one of its culverts from a water way of 
6 feet to one of 20 feet as a further or additional accommodation work for the use 
(as the appellant alleges) of the respondent, the Municip] Council of Madura. 
The second question, which only arises if the Provincial Government had no such 
power, is whether the Railway is under and by virtue of the provisions of section 70 
of the Indian Contract Act (IX of 1872) entitled to recover from the respondent 
the cost of such enlargement. 


The original plaintiff in the suit was the Railway but an order made on 
August 31, 1944, while the appeal was pending in the High Court, the Governor- 
General in Council was substituted as the appellant. The respondent is a statutory 
ppl Salado by the provisions of the Madras District Municipalities Act (Madras 
Act V of 1920) and under that Act (by section 61) all public streets, sewers, drains, 
drainage works, tunnels and culverts within the municipal limits and (by section 125) 
all public water courses as therein defined are vested in the respondent. By 
section 137 it is required to provide and maintain a sufficient system of public 
drains and by section 162 to maintain and repair public streets and bridges. 


In or about 1902 the Railway constructed a branch railway line between 
Madura and Manamadura. This line meets at right angles at a point called 
in the proceedings Mile J. 309/16 a water channel known as the Anupanadi surplus’ 
channel which flows through the south part of the Madura Municipality from the 
Anupunadi tank carrying the surplus water of the tank and the storm and sewage 
water of several municipal drains which run into the channel. 
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” _ At the time of making the branch line the Railway provided a culvert 6 feet 
‘wide over this channel as an accommodation work under section 11 (1) (b) of 
the Railways Act. The surrounding land was then agricultural Jand and was 
only at a later date absorbed into the growing town of Madura. It cannot, as 
their Lordships think, be doubted that the culvert was at the time of its construction 
approved by the local Collector on behalf of the Madras Government, and that 
it was then considered adequate appears to be conclusively established by the letter 
written by the Collector of Madura to the Agent of the Railway on December 14, 
1937, in which he says: 

“ The culvert which was found sufficient in 1902 when the line ran through agriculturist land 
is not sufficient now that the town has extended to the railway.” > 

But in November, 1936, when the River Vaigai, with which the channel is 
‘concerned, was in heavy flood, the channel and the railway culvert were unable 
to discharge the surplus water as it came down, the surrounding lands were flooded 
and some damage was caused to roads and huts. Accordingly the respondent 
made representations to the Collector of Madura referring inter alia to the insufficiency 
of the channel and culvert in question in this case and stating that, unless sufficient 
protective works were carried out by the Public Works Department, flood damage 
‘within the town could not be prevented. 


Upon this there followed a correspondence between the respondent, the Railway, 
the Collector and the Provincial Government, which their Lordships think it 
unnecessary to discuss in detail. It culminated in an order of the 26th November, 
1938, by which the Provincial Government of Madras purporting to act 

“ In exercise of the special powers vested in them under clause (b) of sub-section (3) of scc- 
tion 11 of the Indian Railways Act.” 

issued to the Railway the requisition already referred to requiring the Railway 
to widen the ventway in the culvert to a depth of five feet and to a width of twenty 
feet at the cost of the Railway within six months from the date of the requisition. 
It must, however, be stated, as relevant to the second question that arises on this 
appeal, that at all times both before and after the requisition the Railway denied 
its liability, protested that the requisition was illegal and ultra vires, and asserted 
that it was only prepared to carry out the work without prejudice to its claim to 
be repaid the cost either by Government or by the respondent or both. To the 
‘respondent also the Railway wrote that the expense of the work was being incurred 
under protest, that it was not intended to be and was not being done gratuitously 
or voluntarily and that proceedings would be taken against the respondent or the 
Government or both for the recovery of the cost. It was, nevertheless, made clear 
to the Railway that both the respondent and the Government repudiated all liability 
for such expense. It was in these circumstances that the Railway executed the 
necessary work of widening the culvert and, having done so, instituted its suit in 
the Court of the Subordinate Judge at Madura against the respondent, claiming 
the sum of Rs. 16,222-5-0 as the cost of that work. It does not appear that any 

claim was made against the Government. 


The suit was dismissed by the learned Subordinate Judge, who held that the 
requisition was not ultra vires and that, even if it was, the Railway could not rely 
on section 70 of the Indian Contract Act. This decision was on both points affirmed 
by the High Court? consisting of Sir Lionel Leach, C.J., and Lakshmana Rao, J. 

. Their Lordships are of opinion that the decision upon the second point is 
clearly right. ‘The appellant can only succeed on this point if he establishes that 
the Railway lawfully did the work for the respondent, not intending to do so gratui- 
tously and that the respondent enjoys the benefit thereof. It may be conceded 
that the work was lawfully done and that the Railway did not intend to do it 
gratuitously. But their Lordships agree with the learned Judges of the High Court 
in thinking that the work was not done for the respondent nor does the respondent 
enjoy the benefit of it within the meaning of the section. The Railway executed 
the work for no other reason than that it was ordered to do so by the Government 
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and presumably thought it politic to obey the order rather than challenge its validity. 
“The respondent throughout denied its liability to meet any expense. It is true 
that the first suggestion of further protective works, which ultimately took the form 
‘(inter alia) of an enlargement of the culvert, came from the respondent, but the 
Railway was left in no doubt that, if it executed this work at the requisition of the 
‘Government, the respondent would not pay for it. It would, in their Lordships’ 
‘opinion, put an extravagant construction upon section 70 of the Indian Contract 
Act to hold that in such circumstances the work was done by the Railway for the 
‘respondent. Nor does the respondent enjoy the benefit of the work except in an 
indirect sense ; substantially the persons who derive a benefit are the owners and 
-occupiers of the buildings and Rad: in the locality. Upon this point their Lordships 
“cannot usefully add anything to the judgment of the High Court with which they 
are fully in accord. 


A decision upon this point is sufficient to dispose of the appeal. But the 
‘question of general importance which arises upon the first point was fully argued 
and their Lordships think it proper since here they have come to a different con- 
-clusion from that reached by the High Court, to state their opinion upon it. 


It is necessary to refer to two sections only of the Indian Railways Act, which 
-can conveniently be set out here : 


l 11, (1) A railway administration shall make and maintain the works for the accommoda- 
tion of the owners and occupiers of lands adjoining the railway, namely :— 


(a) such and so many convenient crossings, bridges, arches, culverts and passages over 
“under or by the sides of, or leading to or from the railway as may, in the opinion of the Provinci 
«Government, be necessary for the purpose of making good any interruptions caused by the railway 
‘to the use of the lands through which the railway is made; and 


(b) all necessary arches, tunnels, culverts, drains, water-courses, or other Doras over or 
under or by the sides of the railway, of such dimensions as will, in the opinion the Provincial 
Government, be sufficient at all times to convey water as freely from or to the lands lying near or 
-affected by the railway as before the making-of the railway, or as nearly so as may be. 


(2) Subject to the other provisons of this Act, the works specified in clauses (a) and (b) of 
‘sub-section (1) shall be made during or immediately after the laying out or formation of the railway 
over the lands traversed thereby and in such manner as to cause as little damage or inconvenience 
as possible to persons interested in the lands or affected by the works. 


(3) The foregoing provisions of this section are subject to the following provisos, namely :— 


(a) a railway administration shall not be required to make any accommodation works in such 
a manner as would prevent or obstruct the working or using of the railway, or to make any accom- 
modation works with respect to which the owners and occupiers of the lands have agreed to receive 
and have been paid compensation in consideration of their not requiring the works to be made ; 
7 (b) save as hereinafter in this chapter provided a railway administration shall not, except 
on the requisition of the Provincial Government, be compelled to defray the cost of executing any 
further or additional accommodation works for the use of the owners or occupiers of the lands after 
the expiration of ten years from the date on which the railway passing through the lands was first 
opened for public traffic. 


(c) where a railway administration has provided suitable accommodation for the crossing 
«of a road or stream, and the road or stream is afterwards diverted by the act or neglect of the person 
having the control thereof, the administration shall not be compelled to provide other accommo- 
dation for the crossing of the road or stream. 


(4) The Provincial Government may appoint a time for the commencement of any work to 
"be executed under sub-section (1), and if for fourteen days next after that time the railway administra- 
‘tion fails to commence the work or, having commenced it, fails to proceed diligently to execute it 
“in a sufficient manner, the Provincial Government may execute it and recover from the Railway 
administration the cost incurred by it in the execution thereof, 

12. Ifanowner or occupier of any land affected by a railway considers the works made under 
the last foregoing section to be insufficient for the commodious use of the land, or if the Provincial 
-Government or a local authority desires to construct a public road or other work across, under or 
over a railway, he or it, as the case may be, may at any time require the railway administration to 
make at his or its expense such further accommodation works as he or it thinks necessary and are 
agreed to by the railway administration or as, in case of difference of opinion may be authorised 
by the general controlling authority.” 


The provisions: which, for the of this ‘case, appear to demand parti- 
cular examination are in section II (by, section 11 (1) (3) (b) and section 12. 
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But it is important to observe upon the general structure of section 11 that sub- 
section (3) of section 11 contains nothing more than provisos on the two preceding 
sub-sections, and in this connection the well-established rule of construction must 
be borne in mind which was thus stated by Lord Watson in West Derby Union v. 
Metropolitan Life Assurance Society! : 

“I am perfectly clear that, if the language of the enacting part of the statute does not contain 
the provisions which are said to occur in it, you cannot derive these provisions by implication from 
a proviso.” 

What then do sub-sections (1) and (2) of section 11, upon which sub-section (3) 
contains provisos, enact? They appear to be unambiguous. The obligation 
imposed upon the Railway, so far as relevant for the present purpose, is to make 
and maintain a culvert which will in the opinion of the Provincial Government 
be sufficient at all times to convey water as freely from or to the lands lying near 
or affected by the railway as before the making of the railway or as nearly so as 
may be. It is clear that the obligation under sub-section (1) is to be measured 
by the conditions existing at the time of the making of the railway. The words 
“as freely, etc.” set the standard and definee the obligation. The adjoining owner 
is not to be injuriously affected by the construction of the railway: the status quo 
isto be preserved. ‘The nature of the works having been prescribed by sub-section 
(1), the time within which they are to be carried out is laid down by sub-section (2). 
Then come the provisos in sub-section (3). The proviso in (a) is a qualification 
upon the statutory obligation for the benefit of the railway. So also is the proviso 
in (c). It is the proviso in (b) that is immediately relevant and it must first be 
observed that it is in form negative. It does not purport to vest any new rights 
in any person or to impose any new duty upon the railway. Whence then arises 
the obligation of the railway, for which the respondent contends to make accom- 
modation works, the standard of which is determined not by the conditions existing 
at the making of the railway but by those which come into existence at a later 
date? It must be conceded that it can only arise if at all, from an affirmative 
which is to be implied from the negative. And this affirmative must amount 
to no less than a new obligation when the Railway, at the instance of the 
adjoining owner within 10 years or of the Provincial Government for all time, 
at its own cost to make accommodation works rendered necessary or convenient 
by a change of conditions which has taken place after the railway has been cons- 
tructed. Their Lordships cannot accept such an implication as a fair interpre- 
tation of the proviso, unless it is otherwise meaningless. But it is by no means 
impossible to give meaning and effect to the proviso without doing violence to 
its language and to the cannon of construction to which reference has been made. 
For the “further or additional accommodation works”? mentioned in the sub- 
section may be required not because those originally constructed have become 
insufficient owing to a change of conditions, but because the adjoining landowner 
has miscalculated what the conditions originally existing would demand for the 
commodious use of his land, and is given an opportunity within a limited time 
of making a fresh demand. Nor would it be unreasonable in the circumstances 
which prevail in large parts of India that an unlimited time should be given to 
the Government to require that the same standard should be established and 
maintained. ‘Therefore, as it appears to their Lordships, section 11 (3) (b) ought 
not, even if it stood alone, to be given the wide meaning ascribed to it by the 
High Court. 


_ But it further appears to them that some assistance is given to this view by 
the language of section 12. That section clearly is intended to cover works .which 
the Railway is not bound to construct under section 11. For they are works which 
are to be erected at the expense of the adjoining owner or the Government. It is 
difficult to see what scope the section can have, if under section 11 (3) (b)the 
Government can for all time requisition such further or additional accommodation 
works as the commodious use of adjoining land may from time to time with altering 
TO 
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conditions require. There is, however, a clear reconciliation between the sections. 
if the former relates only to such works as the physical conditions and use of the 
land at the time of construction of the railway required. 


Their Lordships, therefore, come to the conclusion that the construction of 
the Railways Act, for which the appellant contends is correct. In coming to the 
conclusion they have had strict regard to the language of that Act. In the course 
` of the argument before the Board and in the Courts of India, the appellant has 
relied largely on decisions in the English Courts upon the similar but no means 
identical provisions of the Railway Clauses Consolidation Act, 1845, and parti- 
cularly upon Rhondda and Swansea Railway Co. v. Talbott and G. W. R. v. Talbot’. 
From these decisions valuable guidance is to be obtained, but their Lordships 
agree with the learned Chief Justice in thinking that the difference in the language 
of the relevant statutes and in the conditions in which they are to be applied makes 
it dangerous to rely on them as authorities and they prefer to base their opinion. 
upon the interpretation of the Indian Act alone. 


Upon this part of the case one further point must be mentioned. The High. 
Court, affirming in this matter also the decision of the Subordinate Judge held 
that the widening of the culvert to 20 feet was a work which was as necessary in 1902 
as it was in 1938 and that therefore upon any construction of the Act the requisitiom 
of the Government in the latter year was valid. It appears to their Lordships 
that this finding ignores the fact and indeed the admission, to which reference 
has been made, that it was only the change of conditions which made the enlarge- 
ment of the culvert necessary. It may well be that, if in 1902 the town of Madura. 
had reached its present size, the result would be different. But the evidence 18 
conclusive that the culvert made in 1902 enabled the water to be carried “as. 
freely from or to the lands lying near or affected by the railway as before the 
making of the railway ” and that, had the conditions remained unchanged, no: 
enlargement would have been wanted. 


For the reasons which have already been stated, the respondent succeeding’ 
on the second point, though failing on the first, is entitled to have the appeal dis- 
missed with costs and their Lordships will humbly advise His Majesty accordingly. 


' Solicitor for Appellant : Solicitor, High Commissioner for India. 
Solicitors for Respondent; Lambert and White. 
VS. Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR, Justice RAJAGOPALAN. 
S. Alaga Pillai and others .. Pettttoners* 
V 


S. Doraiswami Pillai and another .. Respondents. 


Madras Hindu Religious Endowments Act (IT of 1927), sections 42, 79 and 79-A—Order under 
section 42—If and when could be challenged. 


Though the correctness of an order passed under section 42 of the Madras Hindu Religious 
Endowments ‘Act as such cannot be challenged by an application filed under section 79-A of the 
„Act, it is not, correct to say that in no circumstances can the validity of an order passed under 
section 42 of the Act can be called in question even by invoking the provisions of section 79 of the 
Act. erely because the order of the Board complained of purported to be one under section 42: 
of the Act, it may not preclude a person ageer by that order from challenging the correctness or- 
the validity of that order on the ground, that that order and the basis of that order were contrary 
to the provisions of section 79. If the order of appointment was contrary to usage saved by section 
79, the validity of that order could be questioned under section 79-A, clause (1) and an adjudication 
of that dispute by the Board invited. Once there is a decision of the Board under section 79-A, 
clause (1), section 79-A, clause (9) would come into play and an application to set aside such an order’ 
a a gag A 


1, (1897)2 Ch. 881. ! 2. (1902) 2 Ch. 759. 
* C. R.IP. No. 710 of 1948. 15th September, 1948. 
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vof the Board would be competent. If the basis of the appointment ordered under aioe of the Act 
‘was con to the usage of the institution within the meaning of section 79, the validity of that 
-order could be challenged on that ground ; and if a “ dispute ” arose as to the usage upon which 
the validity or invalidity of the order passed under section 42 would depend, that dispute would be 
within the scope of clause (1) of section 79-A. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
‘be pleased to revise the order of the District Court, West Tanjore, dated 5th 
-March, 1948, in O.P. No. 43 of 1947. 


f A. V. Viswanatha Sastri, K.R. Krishnaswami Aiyar and S. P. Subramaniam for 
-Petitioners. 


T.A. Ramaswami Reddi, N. Somasundaram and M. Chockalingam for Respondents. 
The Court delivered the following 


JUDGMENT.— The application of the petitioners purported to be under section 
79-A of the Madras Hindu Religious Endowments Act. No evidence, documentary 
-or oral, was placed on record, but the order of the Board, which the petitioners 
-sought to set aside by their application, was made part of the pleadings. That 
order appointing Doraiswami Pillai, as one of the trustees till the minor, who was 
bas to that trusteeship, came of age, purported to be one passed under section 42 
-of the Act. 


No doubt, the correctness of an order of appointment passed under section 42 
as such cannot be challenged by an application filed under section 79-A. But the 
question is whether the order complained of is one that infringes the provisions of 

-section 79 of the Act. 


The application to the lower Court, which professed to be under section 79-A, 
has to be treated as an application under clause (3) of section 79-A. Clause (3) can 
‘be invoked and the jurisdiction of the Court can be invoked only if there was a 
prior decision by the Board under section 79-A, clause (1). Section 79-A, clause (1) 
itself refers to disputes with regard to any of the matters mentioned in section 79. 
Merely because the order of the Board complained of purported to be one under 
‘section 42 of the Act, it may not preclude a person aggrieved by that order from 
challenging the correctness or the validity of that sie on the ground, that that 
“Order and the basis of that order weré contrary to the provisions of section 79. 
If the order of appointment was contrary to usage saved by section 79, the validity 
-of the order, it seems to me, could be questioned under section 79-A, clause (1), 
and an adjudication of that dispute by the Board invited. Once there is a decision 
of the Board under section 79-A, clause (1), section 79-A, clause{3) would,come into 
play, and an application to set aside such an order of the Board would be com- 
petent. If I am to understand the order of the learned District Judge to mean that in 
no circumstances can the validity of an order passed under section 42 of the Act be 
-called in question even by invoking the provisions of section 79 of the Act, I should 
-express my dissent from such a view. In my opinion, if the basis of the appoint- 
ment ordered under section 42 of the Act was contrary to the usage of the institu- 
tion within the medning of section 79, the validity of that order could be challenged 
-on that ground ; and if a “ dispute ” arose as to the usage upon which the validity 
or invalidity of the order passed under section 42 would depend, that dispute 
‘would be within the scope of clause (1) of section 79-A. 


To reiterate, the order passed by the Board purported to be one under section 42e 
Ex facie there is nothing in the order to indicate that there was any prior adjudication 
‘of any dispute under clause (1) of section 79-A. No doubt, the annexure to the 
-order could have been looked into and marked in evidence, if necessary. But I 
‘do not consider it necessary at this stage to mark in evidence the annexure to the 
-order of the Board. The contention of the Jearned advocate for the petitioners 
was that the order complained of amounted to an implied decision of “ a dispute ” 
within the scope of section 79-A, clause (1). -The petitioners contended that no 
‘minor could discharge the office of a trustee or be entitled to joint management 
-along with the trustees of the other branches. Another contention of the petitioners’ 
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advocate was that in no circumstances could a stranger to the family be permitted 
to participate in the management. 


Whether the order of the Board amounted to an implied decision of the Board 
within the meaning of section 79-A, clause (1) should itself be one of the, points 
for determination, and that aspect of the case was not considered by the learned 
trial Judge. If only there was a decision under section 79-A, clause (1) would 
an application to the Court under clause (3) of section 79-A lie. If, on the evidence 
on record, the learned trial Judge were to come to the conclusion, that there was no 
decision at all under section 79-A, clause (1) then, of course, the petition would 
have to fail as incompetent. But if there was such a decision, even an implied 
decision, the other questions that arise in these proceedings may have to be deter- 
_ One of the points that may arise for determination by the Court is, whether 
the specific provision in section 42 (1) of the Act, that, where a hereditary trustee 1s a 
minor, the Board could appoint a fit person to discharge the functions of the trustee, 
amounts to an express provision within the meaning of section 79. Even that 
question, I think, it is better the trial Court adjudicates upon. It is not necessary 
at this stage to go into the soundness of the contention, based no doubt upon decrees 
which would bind the members of the family, that a minor during his minority 1s 
not entitled to assume or discharge the functions of a trustee. Even if under sec- 
tion 42, during the minority of a hereditary trustee, the Board could appoint another 
“person as a trustee, whether the Board was entitled to appoint a stranger to the 
family as a trustee, or whether such an appointment would be in contravention of 
the provisions of section 79 may also arise for consideration. The other points 
raised by the learned advocate for the petitioners, that section 42 can in no event 
apply to the cases of trustees of a temple the management of which is governed by a 
scheme of a Court, and that under the provisions of the scheme applicable to the 
suit temple it is only the Court and not the Board that can appoint a trustee, I 
have not considered. The need to consider these contentions would arise only 
af the Court holds that the petition under clause (3) of section 79-A is competent. 

The order of the lower Court is set aside and the petition is remanded 
for disposal afresh in the light of the observations of this order. Costs of the petition 
to this Court will be costs in the cause and will abide the result of the application 
in the trial Court. 


V.S. Petition allowede 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT — MR. JUSTICE RAJAGOPALAN. 
Shankaranarayana Kadambalithaya .. Petitioner* 
U. 

Vasudeva Achuta Hebbara and others .. Respondents. 

Court-fee—Ade t-fes paid on plaint—Decisi Re-opening of the question of adequacy 
of ee, a pd ian of a bork oF hee J ee ae procedure 
—Court-Fees Act (VII of 1870), section 12 (2). 


Where after the plaint was filed and before the written statement was put in, the question of 
the adequacy of court-fee paid on the plaint was raised and decided by the Judge in favour of the 
plaintiff, and subsequently after the written statement was filed and issues framed the question as 
to the sufficiency of court-fee was once again raised before the succeeding Judge on the basis of a 
report of the court-fee examiner, 


Held, that the succeeding Judge could not reopen the question of adequacy of court-fee which 
had already been decided. j 


Held further, that any error committed by the judicial officer in deciding the question of court-fee 
could only be corrected under section 12 (2) of the Court-Fees Act. = 


Lakshmana Aiyar v. Palaniappa Chettiar, (1935) 69 M.L.J. 479, followed. 





* C. R. P. No.. 1222 of 1947. Wa .  Igth August, 1948. . 
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Petition under section 115 of Act V of 1908 praying that the High Court wil 
be pleased to revise the order of the Court of the District Munsiff of Puthur, dated 
4th July, 1947, in O.S. No. 68 of 1946. 


K. Srinivasa Rao for Petitioner. 
Respondent not represented. 


The Court delivered the following 


JUDGMENT.—It is unfortunate that the respondents are not represented. Alt 
the same, I do not think it necessary in the circumstances to issue notice to the 
Government Pleader, though the question for decision is the adequacy of the court- 
fee originally paid on the plaint. 


It is not even necessary to canyass the correctness of the decision of the learned 
District Munsiff on the adequacy of the court-fee paid on the plaint. The con- 
tention of the learned advocate for the petitioner was that, whether the court-fee 
originally paid was sufficient or not, the learned Munsiff had no jurisdiction to: 
demand any additional court-fee at the stage at which he passed that order. After 
objections had been taken to the court-fee paid the matter was placed before the 
learned District Munsiff, and he directed that the question should be heard in open 
Court and decided. “ Call on Bench 26th February, 1946” was the order he 
o Apparently he heard the plaintiff’s vakil and adjourned it from 28th 

'@bruary, 1946 to 4th March, 1946, for consideration of the authorities ; the autho- 
rities must have been cited on the 4th March, 1946. The learned District Munsiff 
then passed the order: 

“ Tt is not necessary for the plaintiff to pray for a declaration that the vaidagini lease deed is not 
valid and binding on him. Court-fee if paid 4 correct. File.” ae 
' Subsequently written statements were filed and issues were framed, by the learned 
District Munsiff who passed that order, dated 4th March, 1946. When the issue 
relating to the adequacy of court-fee paid came up for consideration before the 
successor of the learned Munsiff who passed that order, dated 4th March, 1946, 
that officer came to the conclusion that the court-fee paid on the plaint was insufficient. 


I am unable to agree with the learned District Munsiff that the present case 
does not fall within the scope of Lakshmana Aiyar v. Palaniappa Chettiar+, decided by 
Venkatasubba Rao, J. ere the learned Judge upheld the order of the 15th 
February, 1932, in that case as a judicial decision which precluded any successor 
of the same judicial officer in that Court from re-opening the question of adequacy 
of the court-fee already paid. No doubt there was an issue in that suit whether 
court-fee paid was correct, and there was also the report of the court-fee examiner 
that the court-fee paid was not correct. As pointed out by Venkatasubba Rao, Tas 
the intervention of the court-fee examiner can have no effect on the question for ` 
determination, whether a judicial officer having once judicially decided that the 
court-fee paid on the plaint was adequate was entitled to re-open the question. 
at a later stage in the same Court. Any error committed by the judicial officer 
in deciding the adequacy of court-fee at that stage can only be corrected under 
the provisions of section 12, clause (2) of the Court-Fees Act. The learned Munsiff 
referred to Venkatasubba Reddi v. Ramadas Reddit, but in dealing with the facts of 
that case Happell, J., observed : 

“It is clear from what the District Munsiff himself has said that he reserved the question of the 
correctness of the court-fee paid for decision at a later stage and that he did not apply his mind to. 
and decide the question at the time when the suit was registered.” 

Such an observation in my opinion cannot possibly be applied to the order, dated 
4th March, 1946. There was certainly no reservation apparent on the face of 
the order. Whether there was a mental reservation on the part of the learned 
District Munsiff, it is not possible to decide, nor would it be useful to embark upon 
such an investigation. The mere fact that subsequent to the filing of the written. 





I1. (1935) 69 M.L.J. 479. 2. (1946) 1 M.L.J. 459. 
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statement an issue was framed by the same officer would not show that on 4th 
March, 1946, the learned Munsiff reserved, mentally or otherwise, that the ques- 
tion of court-fee would have to be gone into afresh. As pointed out by Venkata- 
subba Rao, J., it should be for the Court to decide the question of adequacy of 
court-fee at the earliest possible stage. The defendant’s interest is not so much 
in the quantum of the court-fee paid, though his help might certainly be valuable 
ito the Court in deciding the issue where the issue is left open for decision. To reite- 
rate, in this case by the order, dated 4th March, 1946, that question was concluded 
by the District Munsiff, and he did not intend to leave it open for decision afresh 
in his own Court. 


On the short ground that the learned Munsiff did not have the jurisdictio 
“to revise the order, dated 4th March, 1946, I have to set aside the order, dated 4 
July, 1947. The learned Munsiff will proceed with the trial of the suit on the basi 
of this plaint with the stamp it now bears. 


The petitioner will be entitled to the costs of his application from the respon 
dents. 


B.V.V. Petition allowed. 









IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SuBBA Rao. 
S. Mohammad Sheriff (deceased) and others .. Pettttoners.* 


Motor Vehicles Act (IV of 1939), sections 42 and 123—Permit to carry “ vegetables and foodgratns only 
on behalf of the military ”— User for carriage of red sand for repairs to ownsr’s factory—Conviction under section 
42 (1) read with section 123—Sustainabiltty. 

The permit in regard to a lorry authorised it to convey “ vegetables and foodgrains only on 
behalf of the military.” The lorry was used for carrying red sand for the purpose of repairing the 
xoad in the factory premises of the accused. The owner and driver were charged with an offence 
under section 42 (5) read with section 123 of the Act. 


Held : From the use of word “ only ” in the permit it cannot be implied that the owner is pre- 
.cluded from using it for his own purpose, which he would be otherwise entitled to under proviso (3) 
-of section 42 (1). 

Further, the words ‘ in connection’ in the grd proviso to section 42 are wider in scope than the 
word “for? and the user of the lorry for carrying red sand to repair the road in the factory of the 
owner must necessarily be for more convenient user of the factory for his business and is therefore 
a user “in connection with ” the business carried on by him. 

In the circumstances, no offence was committed under section 42 (1) of the Motor Vehicles Act. 


Petitions under sections 435 and 439, Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the conviction and sentence 
passed by the Second Presidency Magistrate, Court of the Presidency Magistrate, 
G.T., Madras, on 29th April, 1947, in C.C. Nos. 1172 and 1173 of 1946. 


V. Rajagopalachariar for T. A. Rajagopalan and R. V. Raghavan for Petitioners. 
The Public Prosecutor (V. L. Ethirqj) for the Grown Prosecutor for the Crown. 
The Court delivered the following 


Jupcment.—The two accused were convicted by the Second Presidency Magis- 
‘trate, Madras, under section 42 (1) read with section 123 of the Motor Vehicles 
Act for having used the lorry on 12th November, 1946, on Perambur Barracks 
Road in contravention of the conditions of the permit. The accused in Cr.R.C. 
No. 915 of 1947; Mohammad Sheriff, isthe owner of the lorry and Joseph, the 
acc in Cr.R.C. No. 916 of 1947 is the driver ofthe said lorry. The owner was 
‘sentenced to pay a fine of Rs. 100, in default to simple imprisonment for one month 
and the driver to pay a fine of Rs. 25 in default to simple imprisonment for 
One week. 








* Cr. R. C. Nos. 915 and 916 of 1947. agrd September, 1948. 
| (Cr; R. P. Nos. 814 and 815 of 1947). She ere ai ka 
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Mohammad Sheriff is the owner of the Roxy Taxi Co,, and he owns 12 taxis: 
and four lorries. M.S.P. No. 815 is one of such lorries. Ex. C-1 was the permit. 
in regard to the said lorry. Under the permit the owner was authorised to con-. 
vey vegetables and foodgrains only on behalf of the military. It is admitted that 

) on 12th November, 1946, the lorry was used for carrying red sand. Both the owner- 
and the driver would be liable to be convicted and sentenced under section 42 
read with section 123 of the Motor Vehicles Act unless the third proviso to that. 
section applied. Section 42 (1) reads as follows: 

“No owner of a transport vehicle shall use or permit the use of the vehicle in any public place, 
save in accordance with the conditions of a permit granted or counter-signed by a Regional or Pro- 
vincial Transport Authority authorising the use of the vehicle in that place in the manner in which. 
e vehicle is being used.” 

e third proviso reads as follows: 

“ Provided further that a public carrier’s permit shall, subject to any conditions that may bė- 
ecified ın the permit, authorise the holder to use the vehicle for the carriage of goods for or in: 
connection with a trade or business carried on by him.” 











Under the section the owner of a vehicle cannot use the vehicle in contravention of 
the conditions of the permit. But an exception was made in the case of user by 
the permit holder for or in connection with the permit holder’s trade or business. 
Mr. Rajagopalachari argued that in this case the lorry was used for taking red 
sand for the purpose of repairing the road in the accused’s factory premises. D.W. I, 
the manager of the Roxy Taxi Company, deposed : 


“Joseph was driving it. On its return journey, it carried red sand meant for road repairs in 
our factory premises. c purchased the red sand from Balu Reddiar of Red Hills. We were 
unloading the red sand near our factory gate. We did not carry red sand for hire.” 

There is no cross-examination and for the purposes of this case I must accept the 
evidence that the red sand was taken for the purpose of repairing the road in the 
factory premises of the accused. The question is whether such user can be said 
to be user in connection with a trade or business carried on by the accused. The 

words are “ for or in connection with a trade or bysiness carried on by him.” The 

words “in connection ” must necessarily be wider in scope than the word “ for?” 
and I think the user of the lorry for carrying red sand to repair the road in the 

factory must necessarily be for more convenient user of the factory for his business 

and is therefore a user in connection with the business carried on by him. The 

learned Public Prosecutor argued that assuming that the user was for or in connec- 
tion with a trade or business carried on by the accused, still the proviso itself cannot 

apply as such a user is in contravention of the conditions of the permit. This 

argument was based upon the wording of the proviso itself. Ex. C.-1 is the permit 

given to the accused for running the lorry in question. In clause 8 under 

the head “ Nature of the goods to be carried ”, it is stated “ vegetables and food- 
grains only on behalf of the military.” The argument was that as the permit 

confined the user only to carrying vegetables and foodgrains only on behalf of the 

military, user for any other purpose even for his own purpose in connection with 

trade or business offends the proviso. The learned Public Prosecutor argues that 

as the authorisation in that proviso is subject to the conditions of the permit and 

as the condition confines it only to the military purpose the owner cannot use the 

lorry for any other purpose, even in connection with the trade or business. If 
this argument is accepted the proviso would become nugatory. The object of 
the proviso is that under that proviso every owner is authorised to use the vehicle 

for the carriage of goods for or in connection with a trade or business carried on 

by him. No doubt it is subject to any conditions that may be. prescribed in -the 

permit limiting or otherwise qualifying such user. The word used in the proviso 

is “ shall ? and such authorisation is absolute. The words “ subject to any con- 

ditions,”, therefore, in my view, cannot be so construed as to make that proviso 

itself nugatory. 

` Apart from that, assuming that in a permit a condition may legally be intro- 
duced preventing the permit holder from using the public carrier even. for his. 
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oea po I am not satisfied that under clause 8 such a condition had been im- 
posed in this case. If such a condition was intended, I would have expected 
such a condition to have been expressly stated in the permit. I cannot imply 
from the mere use of the word “ only ” in clause 8 of the permit that the permit. 
holder is precluded from using it for his own purpose for which he would otherwise- 
be entitled to use. The word “ only ” in clause 8 in my view means that vegetables 
and foodgrains only on behalf of the military can be carried. It only prohibits 
carrying even on behalf of the military any article other than vegetables and food- 
grains. I therefore hold that both the accused did not commit an offence under 
section 42 of the Motor Vehicles Act. The convictions are set aside and the cri- 
minal revision cases are allowed. The fine may be refunded to the estate. 


V.P.S. ne Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice HORWILL. 
Dhanaraju i .. Accused" 
Criminal Procedure Code (V of 1898), S. 438—Di nt between Sub-Divisional Magistrate and Trial 
Marah Reference A ah Kan iy A oe ner = 
References to the High Court are not desirable merely because the Sub-Divisional Magistrate 
disagrees with the Trial Magistrate, especially where the accused has a right of appeal if he felt 
that he had been wrongly convicted. 
Maila Gowda v. Emperor, (1940) 2 M.L.J. 358 : I.L.R. 1940 Mad. 830, followed. 

Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, 1898, by the District Magistrate, Chingleput, in his letter R.C.. 
2824 M. 48-C-2 dated 8th June, 1948. 

Accused not represented. 


The Assistant Public Prosecutor (A. S. Stvakaminathan) for the Crown. | 
The Court made the following 


OrvER.—The only evidence against the accused is that when the servants of 
P.W. 1 went towards the oven where they heard a noise as of wood being chopped, 
they saw about ten men near the oven. All of them with the exception of the 
accused ran away ; and lying on the ground there was wood belonging to P.W. 1’s 
well. | 


On this evidence the accused was convicted and the papers sent to the Sub- 
Divisional Magistrate for action under section 562, Criminal Procedure Code, 
who thought the evidence not sufficient to warrant the conviction of the accused, 
and so sent the papers to the District Magistrate, asking him to refer the matter: 
to the High Court to have the conviction set aside. The District Magistrate did 
this, and the Government supports the reference. 

With great respect, I agree with Lakshmana Rao, J. in Maila Gowdav. Emperor? 
that references of this kind are not desirable, merely because the Sub-Divisional 
Magistrate disagrees with the Trial Magistrate, especially as the accused has a right 
of appeal if he feels that he has been wrongly convicted. In the present case, 
however, there certainly was insufficient evidence to prove that the accused took 
the wood or even that he was in exclusive possession of wood or, in fact, in possession 
of the wood at all. His statement that he was attracted to the place by the light 
of the oven and that he had nothing to do with the cutting of wood or the illicit 
distillation that was going on, received some measure of support from the circum- 
stance that he did not run away. 


The reference is accepted, and the conviction set aside. The bail bonds of 
the accused are cancelled. 





K.C. ——— Conviction set aside. 
* Cr. R. G. No. 624 of 1948. E k ; 7th Septemher, 1 
(Cate Referred No. 36 oA ein pecan 


a. (1940) 2 M.L.J. 358: I.L.R. (1940) Mad. 890. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE Sussa Rao. 


Madiga Narasigadu, son of Peddanna and others .. Accused.* 
Indian Penal Code (XLV of 1860), section 193—Statement under section 164, Criminal Procedure Code, 
before Taluk Magistrate by illiterate accused—Denial in ths preliminary enquiry—Alegation of police coercion 
—Desirability of prosecution. 
~ Where the accused who: were illiterate persons gave a statement under section 164, Criminal 
‘Procedure Code, that they had actually witnessed the assault which eventually resulted in the death 
of the deceased person, but later before the preliminary enquiry they varied their statements denying 
the earlier story and saying they were forced to make the earlier statement before the Taluk 
Magistrate as they were coerced by the police, ; 


` Held, that the prosecution of the accused for an offence under section 193, Indian Penal 
‘Code, would not be in the interests of justice, as they being illiterate it could not be ruled out that 
they were forced to make the statements which they did under section 164, Criminal Procedure 
Code and spoke the truth before the Court. 


Emperor v. Ningapa Ramappa, I.L.R. (1942) Bom. 26, followed. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
tthat the High Court will be pleased to revise the order of the Court of the District 
Magistrate, Anantapur, dated 28th May, 1947, in C. A. No. 5 of 1947, preferred 
-against the order of the Stationary Sub-Magistrate, Dharmavaram, dated 5th 
March, 1947, in M. P. No. 4 of 1946. 


N. Somasundaram for C. Kondiah for Accused. 
The Public Prosecutor (V. L. Ethtraj) for the Crown. 
The Court made the following 


OrpER.—One Dasappa was murdered and certain persons were prosecuted 
under section 302, Indian Penal Code, in connection with that murder. The 
petitioners gave statements in that case under section 164, Criminal Procedure Code, 
in connection with the death of Dasappa before the Taluk Magistrate, Dharmavaram. 
They stated to the effect that they had actually witnessed the assault which even- 
tually resulted in the death of Dasappa and some of them had been asked to watch 
‘over the injured persons. Later on in the preliminary enquiry they denied the 
‘earlier story and stated that they made the statements before the Taluk Magistrate 
as the police threatened them and that the statements were really made at the 
dictation of the police. Subsequently these witnesses were given up in the Sessions 
Court. The accused were tried and acquitted by the Sessions Judge, Anantapur. 
The learned Sessions Judge held on a consideration of the evidence that the prose- 
cution failed to prove the case set up by them. Dasappa died on 18th January, 
1946. ‘The statements under section 164, Criminal Procedure Code, were made 
immediately thereafter and the judgment was delivered on roth August, 1946. 
The application was filed before the Stationary Sub-Magistrate, Dharmavaram, 
an the latter part of the year 1946. Both the Sub-Magistrate and the District 
Magistrate held that in the interests of justice a complaint should be filed against 
the petitioners under section 193, Indian Penal Code. 


It is no doubt true that either the statement made before the Taluk Magistrate 
under section 164, Criminal Procedure Code or the evidence given in P. R. C. No. 1 
of 1946 on the file of the Stationary Sub-Magistrate, Dharmavaram, is false and 
false to the knowledge of the petitioners. If according to the case of the respondent 
the statements made under section 164, Criminal Procedure Code, were true the 
evidence given before the Sub-Magistrate in P. R. C. No. 1 of 1946 was false. But 
the petitioners say that they were forced to make false statements under section 164, 
Criminal Procedure Code and that later on they spoke the truth before the Magis- 
trate. In similar circumstances, the observations made by Beaumont, C.J., in 





*Cr. R. C. Nos. 582 and 1251 to 1254 of 1947. 24th tomb 
(Cr. R. P. Nos. 478 and 1187 to 1140 GENG 4th Sep er, 1948 


ti] KRISHNASWAMY AIYAR J. MOHANLAL BINJANI. 559 


Emperor v. Vingabha Ramappa1, are very instructive and may be cited in extenso. 
The learned Judge says : 

“No doubt, a man making a statement on oath before a Magistrate under S. 164, Criminal 
Procedure Code, should speak the truth but if he does not, the least he can do is to tell the truth 
when subsequently he goes in the witness box. To prosecute a man who has resiled from a false 
statement, made under S. 164 is to encourage him in the belief that it pays to tell a lie and stick 
to it. It is far better that a man should escape punishment for having made a false statement 
under S. 164 than that he should be induced to believe that it is to his interest, however false the 
statement may have been to adhere to it, and thereby save himself from prosecution. The danger 
of such a course leading to the conviction of innocent person is too great to be risked.” 


With great respect I agree with his observations. Applying those observations 
I must say that the prosecution of the petitioners would not be in the interests of 
justice. Further these petitioners are illiterate Madigas and it is impossible to rule 
out the possibility that they were forced to make the statements which they did 
under section 164, Criminal Procedure Code, and later on they spoke the truth 
before the Court. 


For the aforesaid reasons I set aside the order of the lower Court and dismiss 
M. P. No. 4 of 1946 on the file of the Stationary Sub-Magistrate, Dharmavaram. 


K.C. ; i Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice SATYA- 
NARAYANA Rao. 


Dr. C. S. Krishnaswamy Ayyar .. Petitioner” 
v 


Mohanlal Binjani and another .. Respondents. 


Madras Buildings (Tease and Rent Control) Act (XV of 1946), section 7—Chief Fudge of Court of Small 
Causes, Madras, finding that cover contatning se Jor rent was refused by the landlord but granting order Sor 
eviction on the ground that the tender was incalid—Error apparent on the face of proceedings—issue of writ of 
certiorari fo quash, 

A creditor who rejects a tender on other grounds must be deemed to have waived the objection 
as to the form of tender. A creditor who denies the tender is not entitled to question its sufficiency 
or validity. 

Where the Chief Judge, Court of Small Causes, Madras, on appeal from an order of the Rent 
Controller under section 7 of the Madras Buildings (Lease and Rent Control) Act XV of 1946, has 
found that the landlord refused to receive a registered cover containing a cheque for rent accrued 
and due for the month as well as for future months but decided that the tender was invalid as the 
cheque included also an amount of rent for future months which the landlord was not bound to 
accept and since the landlord did not accept the cheque (in which case only he would have been 
under an obligation to treat the advance payment as a loan in his hands available for appropriation 
towards rent as and when it accrued duc) there was no valid tender and therefore the landlord was 
entitled to an order for eviction, there is an error apparent on the face of the proceedings which 
must be quashed by the issue of a writ of certiorari. 

Had the landlord received the letter by which the cheque was tendered, it would have been 

to him to consider the matter in all the aspects and to have intimated to the tenant in proper 
time his choice so as to enable the tenant to comply with his conditions. Having failed to do so, 
he cannot question the validity or form of the tender. 


Grounds on which a writ of certiorari can be issued reviewed. 

The statement of the law in paragraph 1491 of volume g of Halsbury’s Laws of England, second 
edition, is good law and has not in any way been affected or overruled by later cases. e 

Errors apparent on the face of the proceedings are always treated as errors of jurisdiction for 
the purpose of q ing by issue of a writ of certiorari. If from the evidence set out-or the facts 
found the conclusion does not follow in law it is open to the superior Court to interfere with the 
order and quash it by issuing a writ of certiorari as the error is patent on the face of the record. 

The question of tender is not one relating to a collateral matter which has to be established 
before the House Rent Controller is called upon to enter into an enquiry in the application for evic- 
tion. It is one of the grounds which constitute the merits of the application. Accordingly the 


1. LL.R. (1942) Bom. 26, 
* G. M. P.' No. 2689 of 1948. ca 2nd September, 1948. 
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ropriety of findi on questions of fact arrived at by the a i 

pr ts 2 E 4 ae ae "by ppellate authority cannot be canvassed 
The fact that after the order of the appellate authority, time was granted by consent of parties 

for vacating the premises does not constitute an election by the tenant so as to preclude him from 

questioning the eviction order in the proceedings for quashing it. : 
Authorities discussed. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
H. R. A. No. 665 of 1947 in L. Dis. No. 2800 of H.R.C., 1947, on the file of the 
Chief Judge of the Court of Small Causes, Madras and quash the order dated roth 
March, 1948 and made therein. : 


T. R. Venkatarama Sastri for R. Rajagopala Aiyangar for Petitioner. 
V. K. Thiruvenkatachari for U. S. Ramaswami Aiyar for first Respondent. 
The Order of the Gourt was made by 


Satyanarayana Rao, J.— This is an application by a tenant to issue a writ of 
certiorari to call for the records in H. R. A. No. 665 of 1947 in L. Dis. No. 2800 of 
H.R.C., 1947, on the file of the Chief Judge, Court of Small Causes, Madras and to 
quash the order passed by the learned Judge on the roth March, 1948, reversing 
the order passed by the House Rent Controller, Madras. 


The petitioner is a tenant of house No. 13, North Mada Street, Mylapore and 
was let into possession by the previous owner before the respondent purchased it 
by a sale deed dated 7th November, 1946. He was paying a monthly rent of 
Rs. 75 at the date of the purchase by the respondent. On the 15th December, 
1946, the respondent issued a notice, Ex. D-3, through his lawyer to the petitioner 
calling upon him to vacate the house and also to attorn to him and to pay the 
arrears of rent for the month of November, 1946. Upon receipt of this notice 
the petitioner sent Ex. P-1, dated 31st December, 1946, along with a cheque for 
a sum of Rs. 150 and in that letter the petitioner denied the right of the respondent 
to evict him and intimated to him that the cheque for Rs. 150 was enclosed, Rs. 75 
as payment of the arrears of rent for the month of November, 1946 and the balance 
of Rs. 75 as advance rent for a month. The petitioner seems to have followed 
the practice of paying six months” rent in advance to the respondent’s vendor and 
in this letter he enquired the respondent whether he would also be willing to fol- 
low the same practice which would save the petitioner the worry of sending the 
- amount every month. The respondent received the cheque and the letter, but 
sent no reply. He waited for some time and as he did not hear anything from the 
respondent, the petitioner sent a further cheque for a sum of Rs. 508 with a letter 
Ex.-D-1, dated 15th January, 1947, through his advocate and in that letter it was 
stated that as per the settlement of account appended to the letter the sum of Rs. 508 
covered by the cheque was advance rent till the end of June, 1947. This letter, 
however, was returned to the advocate of the petitioner as “refused.” The peti- 
tioner and the respondent seem to have met together some time in the beginning. 
of April and as-a result of conversation, between them, the petitioner sent Ex. P-2 
dated goth April, 1947, along with a cheque for Rs. 525. In this letter reference 
was made to the conversation and to the willingness of the respondent expressed 
to the petitioner at the conversation to receive the amount. In pursuance 
of this agreement, it was alleged in the letter, that the cheque for Rs. 525 
was sent partly representing the arrears due up to that date and partly 
as advance for future rent. This letter and the cheque were received 
by the respondent but after some deliberation and under legal advice the 
respondent returned the cheque to the petitioner on the 7th May, 1947. ‘The 
ground for refusing to accept the cheque was that the rents which accrued 
due from ist December, 1946, were not paid or tendered on the due dates. This 
refusal was subsequently followed by the application of the respondent on the 12th 
May, 1947, before the House Rent Controller, Madras for eviction of the petitioner 
on the sole ground that the rent was not paid or tendered by the petitioner, on the 
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due dates and the petition was based on section 7, sub-clause (2) (#) of the Madras 
Buildings (Iiease and Rent Control) Act, XV of 1946. The petitioner contended 
before the House Rent Controller that there was a valid tender of the rent by a 
cheque sent on 15th January, 1947, which was refused by the respondent and that 
subsequently he sent again another cheque for Rs. 525 in April, 1947, which was 
received by 'the respondent but was returned later. He therefore contended that 
there was no default on his part and that there was a valid tender of rent. Ac- 
cording to the allegations in the counter affidavit filed by the petitioner before the: 
House Rent Controller, the main object of the ondent was to devise some means: 
to secure thé eviction of the petitioner from the house and that with this object in 
view, he had suppressed the previous tender and its refusal and filed the petition., 
The House Rent Controller accepted the case of the tenant, and found that the 
rents for December, 1946, and subsequent months were tendered by a cheque 
on the 15th January, 1947, and that it was improperly refused by the landlord. 
He therefore declined to grant eviction. 


Against this order the landlord preferred an appeal to the Chief Judge, Small 
Cause Court. : Before the learned Judge the arguments were more elaborate and 
various questions of law were raised. He agreed with the House Rent Controller 
in holding that the landlord evaded to receive the letter of 15th January, 1947, 
and the cheque but that the tender was not valid for two reasons : firstly that, the 
advance remittance of rent by cheque in January, 1947, was not payment of rent 
for the months of January 1947 to April 1947 since the landlord did not accept: 
the cheque in which case he would have been under an obligation to treat the. 
advance payment as a loan in his hands available for appropriation towards rent 
as and when it accrued due ; secondly that it was not a valid tender even in respect; 
of the rent due and accrued for the month of December 1946, as the cheque included 
also an amount of rent for future months which the appellant before him was not. 
bound to accept. According to him, therefore, there was no valid tender of rent 
even for the month of December, 1946. In answer to the contention urged on behalf 
of the landlord that as the cheque sent in January, 1947, was enclosed in a registered 
envelope and even if there was a refusal of the letter he should not be fixed with 
knowledge of the contents and should not be deemed to have had knowledge of 
the tender, the learned Judge found, to quote his own words, as follows :— 

“ This and the next contention as to the sufficiency of a cheque as tender are concluded by the, 
necessary inference which I draw from the facts to the effect that the appellant was not willing 
at that stage to ‘accept tender in any form from the respondent. In such circumstances it has been 
held that the ignorance of the appellant about the contents of the registered letter and the 
particular form which the tender took are immaterial. (Venkatarama Iyer v. Gopalakrishna Pillai’). 

Two questions arise for consideration on the arguments advanced on behalf 
of the petitioner and the respondent ; firstly, whether there is an error of law appa- 
rent on the face of the record and secondly whether this Court has jurisdiction to 
interfere with the order of the learned Chief Judge by issuing a writ of certiorari 
to quash. 

The first point raises the question of the validity of the tender made by the 
petitioner in January, 1947. It may now be taken as established by the two orders 
that the tenant did issue a notice Ex. P-1 in a registered cover enclosing a cheque 
for Rs. 508 and that it was refused by the respondent and was returned back to the 
petitioner. The learned Chief Judge, from his finding already quoted, has distinctly 
found that the attitude of the respondent at that time was that he was in no mood 
to accept any tender in any form by the petitioner. In view of this finding, the 
argument advanced on behalf of the respondent that he had no knowledge of the 
contents of the latter and that the tender was in a form not acceptable to him and 
comprised a larger amount than was legally due on that date, namely, one month’s | 
rent, loses much of its force. It was immaterial, so far as he was concerned, whether 
he actually knew the contents or not as his mind was sealed once for all and it was 
equally immaterial whether the amount was tendered by cheque and comprised 
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future rent also. To such a situation the principle laid down in Venkatarama Aiyar v. 
Gopalakrishna Pillai, aptly applies. It was there stated :— 
“ His first conténtion rests on the broad proposition that tender of a ete is not a valid tender. 

As an universal proposition that is hardly correct. Tender by cheque be valid tender if the 
person to whom it is tendered is willing to receive payment by a cheque. But in the present case 
the negotiations never got so far. The plaintiff relused at the outset to receive the money in any 
form or shape. It was open to him, had he allowed the matter to go on and the second defendant 
had tendered a cheque, to refuse the cheque and demand cash, and there was still time for the second . 
defendant to go and bring cash. But instead of that he refused to have the payment in any shape 
and by this tactics put it out of his power to receive payment in cash, and, therefore, to object now 
to the form of the payment. It is quite clear from the evidence that his objection was not to the 
form of the payment but to payment in any form. Where a party thus refuses to entertain the idea 

payment at all and puts it out of the power of the tenderor to offer payment in a manner 
acceptable to the creditor, the offer of performance by a person then able to carry out the 
promis¢ in its entirety is a valid tender in spite of the form of it being itself not legal tender. The 
tender, whether by cash and draft, or by a cheque, was a valid tender unless the plaintiff refused 
the form of it; the plaintiff did not refuse the form of it, and therefore it was valid.” 
In that case there was first an attempt to tender the money personally at the Cosmo- 
politan Club, by the second defendant in the case who was a subsequent pur- 
chaser but the plaintiff refused to take the money from the second defendant. The 
second defendant thereafter sent registered notices twice enclosing a cheque for 
the amount. The plaintiff refused to receive both the notices and he tried to 
Justify that refusal on the ground that the covers gave no indication that they con- 
tained a cheque. It was found in that case that the plaintiff was determined not 
to receive payment from the second defendant under any circumstances. In the 
present case, had the respondent received the cover and intimated his objections 
to the tender now put forward, it would have been perfectly open to the petitioner 
to make a fresh tender, as by that date the petitioner had still 15 days’ time during 
which to make a further tender. The respondent kept quiet until after a later 
meeting sometime in April, 1947. 


Section 38 of the Indian Contract Act embodies the principles applicable 
to tender under, the Indian Law. The word “tender” does not occur in the 
section. It requires that the offer to perform a promise should be unconditional, 
must be made at the proper time and place and must give a reasonable opportunity 
to the promisee to examine the thing that was offered. The principles embodied 
in that section are substantially the same that govern tender under English law. 
It has been recognised under English law ever since the well known Wade's case*, 
that a tender may be made of a greater sum of money than the amount due. It 
was open to the creditor to accept so much of it as is due to him and reject the rest- 
The authorities on the point were exhaustively considered by Seshagiri Aiyar, J., 
in Subramania Aiyar v. Narayanaswami Vandayar*. Objection to the form of the 
tender may be waived by the creditor either expressly or impliedly. If the creditor 
rejects the tender on other grounds he is deemed to have waived the objection as to 
the form of tender. A creditor who denies the tender is not entitled to question 
its sufficiency or validity—see Mahomed Mozaffer Ali v. Asraf Alit. The case very 
strongly relied upon by the respondent is the decision of the Lahore High Court in 
Hira Lal v. Khizer Hayat®. On the strength of this decision it was contended before 
us that if a single cheque was tendered for more items than one while only one of 
of which was due at the time and the others were not to be payable till a future 
date, as the cheque was one and indivisible, the tender cannot be said to be an 
unconditional tender and therefore it was invalid. If the interests of the creditor 
are not affected in any manner by the tender of a single cheque for more than one 
liability, it was open to the creditor to tell the debtor that he should split up the 
cheque or pay only so much as was then due. On the facts of that case it is clear 
that the interest of the mortgagee to whom the tender was made would seriously 
be affected if the tender under the circumstances of that case was treated as valid. 





1601) 5 Co. Rep. 114-a. . A, 1936 Lah. 168. 
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The mortgagee was authorised to remain in actual possession of the hypotheca 
for a period of 25 years from the date when he took possession of the property 
after redeeming the first mortgage. Owing to some litigation the second 
mortgagee was not able to obtain possession till 1918. It was found in that 
case that the mortgagee was entitled after deducting some period to con- 
tinue in possession, till 25th April, 1939. Long before this date the mortgagor 
tendered the amount due under the mortgage which carried interest and also a 
further sum in respect of an amount paid to the second mortgagee. One of the 
contentions raised was that the stipulation in the mortgage deed postponing the 
date of redemption was a clog on the equity of redemption and that it was invalid: 
That contention was overruled and it was found that the mortgagee was entitled 
to remain in possession for the full period of 25 years, i.e., till the 25th April, 1939. 
The tender, therefore, of the amount due under the mortgage in 1926, according 
to the learned Judge, had not the effect of estopping the running of interest as the 
mortgagee intended to treat the mortgage money as an investment to earn interest. 
The tender therefore, under those circumstances, cannot be deemed to be a valid 
tender as he was not entitled at all to make a tender, and the only question that 
arose for consideration in that case was whether the tender had the effect of stopping 
the interest from running. The decision, therefore, lends no support to the conten- 
tion urged on behalf of the respondent that the tender of the rent that accrued 
due on 15th January, 1947, along with future rents was an invalid tender. 

The position, therefore is, that on the face of the judgment of the learned 
Judge, the only conclusion possible is that there was a valid tender of the rent by 
the petitioner to the respondent. 

The legal position of an advance of rent in the hands of the landlord was also 
discussed. The question arose for consideration im England in cases where the 
tenant paid rent to the lessor without knowledge that there was already an 
assignment of the term by the lessor to a third party. The effect of such payment 
had to be considered. In such cases it has been held that rent paid before it was 
due was not a fulfilment of the obligation to pay rent under the covenant, but is in 
fact an advance to the landlord with an impħed agreement that as and when the 
rent became due he would treat the advance as a fulfilment of the obligation 
under the covenant. It may not be strictly correct to call it a loan to the landlord! 
but it is merely an advance or a deposit in his hands. In cases where there was an 
assignment and a payment by the tenant to the assignor without the knowledge 
of the assignment, the tenant would be bound to pay it over again to the 
assignee—see De Nicholls v. Saunders!. If there is no complication of an 
assignment and the tenant pays the rent in advance to the Jandlord and the 
landlord accepts it, the landlord will be bound to appropriate the advance 
in his hands towards the rent as and when it accrues due. It is of course 
open to the landlord to decline the offer and ask the tenant to pay it only on the 
due dates. Had the respondent received the letter by which the cheque was ten- 
dered in January, 1947, it would have been open to him to consider the matter 
in all its aspects and to have intimated to’ the petitioner in proper time his choice 
so as to enable the tenant to comply with his conditions. This the respondent 
failed to do. 

It has been strenuously urged on behalf of the respondent that even if there 1s 
an error of law in the judgment of the learned Chief Judge of the Small Cause 
Court, it was not open to this Court to interfere by issuing a writ of certiorari. 
The question of the limits of jurisdiction of a superior Court to interfere with the 
decision of an inferior tribunal by a writ of certiorari to quash has been fully can- 
vassed before us. The principles on which a Court interferes by issuing a writ of 
certiorart to quash have been fairly well settled in England and have been followed 
in India. The difficulty is not so much in understanding these principles, as in 
applying them to the facts of a particular case. The principles have been analysed 
in the second edition of Halsbury’s Laws of England (Vol. 9, Hailsham Edition). 


1, BR, (1870) 5 Cammon Pleas Cases 589 at 594. . 
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from paragraphs 1484 to 1493 under four heads. A clear case for interference 
is where there is want of jurisdiction arising from the nature of the subject 
or from the absence of some essential preliminary requisite. Some times the juris- 
diction of the inferior tribunal to act is dependant upon the establishment of some 
collateral fact and such tribunal or Court by a wrong decision in respect of such 
fact cannot confer upon itself a jurisdiction which it does not otherwise possess. In 
such a case, it has been held, that it will be open in the proceedings to quash by 
way of a writ to decide the correctness of the decision of the inferior tribunal 
on that collateral fact. The decision of Lord Esher, M.R. in The Queen v. Commis- 
stoners for Special Purpose of Income-tax!, enunciates clearly the principles governing 
such cases. The defect of jurisdiction may also relate to the constitution of the 
tribunal as where a person who was not entitled to be a judge in his own cause 
takes part in the adjudication or the adjudication of the inferior Court may be 
vitiated by collusion, corruption or fraud. Lastly, errors apparent on the face of 
the proceedings are always treated as errors of jurisdiction for the purpose of quash- 
ing by issuing a writ of certiorari. It is under this ground that the petitioner wants 
to bring the present case, while the respondent maintains that the errors contem- 
plated even under this heading are only errors of jurisdiction and not mere errors of 
law. The petitioner relies upon: the passage in paragraph 1491 of Halsbury’s 
Law’s of England, while the respondent relies upon paragraph 1493.. According 
_ to the respondent, there is a conflict between the two paragraphs and in the light of 
two decisions which will be referred to presently, he maintains that the law as 
stated in paragraph 1491 must be treated as having been overruled. Paragraph 
1491 states as follows :— 

“Where upon the face of the proceedings themselves it appoars that the determination of the 
inferior Court is wrong in law, certiorari to quash will be granted. Thus, certiorari to quash will be 
granted, where the charge’ before the Magistrates, as stated in the information, does not constitute 
an offence punishable by the Magistrates, or where it does not amount in law to the offence of which 


the defendant is convicted, or where an order is made which is unauthorised by the finding of the 
Magistrates.” 


These are all illustrations of erròrs apparent on the face of the proceedings and in- 
volving merely a question of law. From the proceedings as set out in the order 
itself it would be patent that the conclusion of the tribunal was not warranted by 
law. In other words, the order is a “ Speaking order”, an expression used by 
Earl Cairns, L.C. in Overseas of the Poor of Walsall v. London and North Western Railway 
Co.? Itis no doubt not necessary in all cases to set out the evidence or facts on 
which the decision was based, but if once they are so set out and if from the evidence 
set out or from the facts found the conclusion does not follow in law it is open to 
interfere with the order and quash it by issuing a writ of certiorari. As pointed 
out by Earl Cairns, L.C. in the case of Overseas of the Poor of Walsall v. London and 
North Western Railway Co.?, 


“ AJl that was necessary was that the Court of Quarter Sessions, in making its order, should not 
make it an unspeaking or unintelligible order, but should, in some way state upon the face of the 
order, the elements which had led to the decision of the Court of Quarter Sessions. If the Court 
of Quarter Sessions stated upon the face of the order, by way of recital, that the facts were so and so, 
and the grounds of its decisions were such as were so stated, then the order became on the face of it, 
a speaking order; and if that which was stated upon the face of the order, in the opinion of any 
party was not such as to warrant the order, then that party might go to the Court of Queen’s 

ench and point to the order as one which told its own story and ask the Court of Queen’s ch 
to remove it by certiorari, and when so removed, to pass judgment upon it whether it should or 
should not be quashed.” 


The two decisions in The Queen v. Tomlinson? and The Queen v. Kay,* also illustrate 
the same point. In both these decisions, on the face of the orders it was clear. that 


the bastardy orders could not be maintained in law. The error was patent on the 
face of the order. 


Of course the error which is apparent should not be a mere accidental or 
formal error which could always be set right by amendment ; it must be a substantial 
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error and one which goes to the root of the matter. But as pointed out in paragraph 
1493 of Halsbury’s Laws of England : 

“ Where ener meni are regular upon their face, and the Magistrates had jurisdiction, the 
superior Court will not grant the writ of certiorari on the ground that the Court below has misconcetved 
a point of law. When the Court below has jurisdiction to decide a matter, it cannot be deemed to 
exceed or abuse its jurisdiction, merely because it incidentally misconstrues a statute, and admits 
l evidence or rejects | evidence or misdirects itself as to the weight of evidence or convicts 
without evidence. Nor will certiorari be granted to quash the decision of an inferior Court within 
its jurisdiction on the ground that the decision is wrong on matters of fact and the Court will not 
hear evidence impeaching the decision on the facts.” 

The question therefore to determine is whether the present order falls under 
the one category or the other. As pointed out already, some light is thrown 
on the meaning of the expression “ Error apparent on the face of the proceedings ”’ 
by the decision of Earl of Cairns, L.C., referred to above. This expression had to 
be construed by the Privy Council in another context, with reference to proceedings 
in arbitration. Lord Dunedin after examining the decisions on the point explains 
the expression in Champsey Bhara and Co. v. Jivraj Ballo Spinning and Weaving Co.’, 
in these terms :— 

“ An error in law on the face of the award means, in their Lordships’ view, that you can find 
in the award or a document actually incorporated thereto, as for instance, a note appended by the 
arbitrator stating the reasons for his judgment some legal proposition which is the basis of the award 
and which you can then say is erroneous. It does not mean that if in a narrative a reference is made 
to a contention of one party, that opens the door to seeing first what that contention is, and then 
going to the contract on which the parties’ rights depend to see if that contention is sound.” 

Bearing these principles in mind we have no hesitation in holding that in the 
present case, as pointed already, there was an error, apparent on the face of the 
order of the Chief Judge, Small Causes Court, Madras. 


It is now necessary to refer to the decisions relied on by the learned advocate 
‘on behalf of the respondent in support of his contention that the statement of the 
law in paragraph 1491 of Halsbury’s Laws of England must be taken to have been 
overruled by subsequent decisions. ‘The first decision is Rex v. Minister of Health®. 
The point for decision in that case was whether the claimant was entitled to a superan- 
nuation allowance under section 11 of the Asylums Officer’s Superannuation Act, 
1909. The claimant’s claim was rejected by the Committee of Visitors. He then 
appealed to the Minister of Health who upheld his contention and granted Super- 
annuation allowance under section 11 of the Act. The Committee of Visitors 
of the Mental Hospital who were directed to pay the allowance obtained a rule 
nisi by a writ of certiorari to quash the determination of the Minister of Health 
who was the appellate authority. The Divisional Court discharged the rule and 
the decision of the Divisional Court was affirmed by the Court of Appeal. The 
only question on which there was difference of opinion was upon the interpretation 
of section 11 of the Act. Greer, L.J., referred to paragraph 1493 of Vol. 9 of Hals- 
bury’s Laws of England (second edition) and quoted the passage already extracted 
and it was pointed out by the Lord Justice that all that could be urged against the 
determination of the appellate authority was that his order misconstrued the words 
in section 11 and that did not entitle the visitors to apply for certiorari. The other 
Lord Justices agreed with that view and Slesser, L.J., observed (at page 249) :— 

“Tt is sufficient to say that the appellants fail to show that the Minister acted outside his 
jurisdiction. He may or may not have come to an erroneous decision within his jurisdiction, which 
was to decide this dispute. ‘Therefore he may be in a position to say, when the matter has to be 
decided, if it ever has, as a matter of substantive law, that he is right. But for the purposes of the 
pa case, it is enough to say that the appellants have failed to show that the Minister exceeded 


jurisdiction, they should not have obtained the rule nisi in the Divisional Court which they did 
obtain, and the Divisional Court were right in discharging the rule when it came before them for 


argument,” 
There is nothing in this judgment to indicate that the statement of the law in para- 
graph 1491 is erroneous. Itis a clear case which fell within the principle laid down 
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in paragraph 1493. The next case is also a decision of the Court of Appeal, Rex v. 
Rent Tribunal for Paddington’, Under the Furnished Houses (Rent Control) Act, 
1946, the Minister of Health had the right to appoint tribunals for different districts 
to determine as between a landlord and a tenant whether the rent paid is a fair 
and reasonable one or not. The tribunal reduced the contract rent of five pounds 
a week to three pounds six shillings. Certiorari was moved on the ground that the 
tribunal did not consider certain matters which they were bound to consider in 
deciding whether the rent was fair or not. Objection was raised that the tribunal 
being vested with discretion to determine the fair rent, it could not be interfered 
with by «eritoran. Lord Goddard, G.J., enunciated the principles by which the 
question of jurisdiction has to be determined. At page 449 it was stated 
as follows :— 

““ Certiorart is a very special remedy, and when it is sought in order to bring up the order of a 

judicial tribunal, the question which has to be considered is whether or not the tribunal were actin 
within their jurisdiction. ‘ Acting within their jurisdiction’ is an expression which has been appli 
to more than one set of circumstances, It is, for instance, applied to a case where it is said that a 
Court is not properly constituted. It may be that Jen or other members of a Court are alleged 
to be disqualified or to have a bias in the matter which should have resulted in their not sitting and 
in those circumstances this Court has never hesitated to grant the writ to bring up the order tobe 
quashed, because the members of a tribunal had no jurisdiction to give a decision in the case, but it is 
very old and definite law that certiorari to quash proceedings only lies for want of jurisdiction or where 
the order is bad on its face. It may be bad on its face, because, on looking at it, the Court can see 
that the tribunal, in making it, acted outside their jurisdiction, or it may be shown that they decided 
some question which was not before them.” 
From this passage it was argued that the learned Judge pointed out only two grounds 
on which an order may be attacked as being bad on its face, t.e., either because 
on the face of it it was obvious that the tribunal acted outside their jurisdiction or 
that they decided some question which was not before them. ‘These are the only 
two grounds, it is urged, on which an order may be shown to be bad on its'face. 
We are, however, of opinion that the learned Judge is not there enumerating ex- 
haustively all the grounds under which an order may be bad on its face. The 
learned Judge was only trying to illustrate what may be deemed to be “ bad on 
its face.’ At page 450 it is again observed :— 

“ It follows from the fact that the tribunal were exercising the functions with which they had 

been entrusted by the Act of Parliament that it must have been within their jurisdiction to consider 
it and to give a decision. What we are really being asked to say is either that they have misconstrued 
the statute or that they have rejected evidence or misdirected themselves in some way, but even if 
Oey came to a decision without evidence, that is not a matter on which certiorari can be granted, 
and it follows that this application must fail.” 
From the conclusion of the learned Judge so stated, it is clear that it was a case 
which clearly fell within the principles laid down in paragraph 1493 of Halsbury’s 
Laws of England. The decision, therefore, does not in any manner affect the 
principles laid down in paragraph 1491. 


It only remains to refer to two decisions of this Court in Mahomed Ashan Maracair 
v. Bijili Sahib?, and Sankaranarayana v. Miran Sahib®. We do not think that either 
of these decisions helps the respondent. These two decisions, in our opinion, do 
not carry one farther than the principles which have been so fully set out in Hals- 
bury’s Laws of England. It is unnecessary therefore to deal with these decisions 
further. 


One other argument urged on behalf of the petitioner may also be considered. 
The petitioner contended that reading the provisions of section 7 and the other pro- 
visions of the Madras Buildings (Lease and Rent Control) Act, 1946, the question 
of tender was really in the nature ofa collateral fact which had to be established before 
the jurisdiction to grant an order for eviction could be exercised, and that therefore 
it was open to us to canvass the propriety of the findings of fact arrived at by the 
appellate authority. We do not, however, agree in this view of the sections. 
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Section 7 of, the Madras Buildings (Lease and Rent Control) Act, 1946, precludes. 
the landlord from evicting a tenant in any other manner than that provided by the 
section and: for the reasons mentioned in it. The mode is to approach the House 
Rent Controller with a petition and the petition can only be filed on one or other 
of the grounds mentioned in clause (2) of that section. If those grounds are esta- 
blished before the House Rent Controller, then the Controller would direct 
the tenant to put the landlord in possession of the building ; if not, the petition 
would be rejected. These grounds really are not collateral matters which have to: 
be established before the House Rent Controller is called upon to enter into an 
enquiry. They constitute the merits of the application. We are, therefore, unable 
to accept this contention of the petitioner. 


Lastly we must notice a contention very faintly urged on behalf of the res- 
pondent that as after the order of the Chief Judge was pronounced time was granted 
by consent of parties for vacating the premises, the petitioner who had the advantage 
of such extended period should be deemed to have elected to abide by the decision 
of the appellate authority and that it was not now open to him to question its legality. 
No question, of election in such a case arises and the matter is really concluded by 
the authority of the House of Lords in Lissenden v. C. A. V. Bosoh Limited’. The 
principle of approbate and reprobate cannot be made applicable to the rights of a 
litigant to an appeal either from a judgment or from an award. There is no scope’ 
for the application of the doctrine of election in such circumstances. It is not a 
conditional order under which the petitioner accepted any benefit so as to preclude 
him from disputing its validity. The principle of election, it may be pointed out,. 
would be applicable only when there are alternative rights. 


The result is the rule nisi is made absolute ; the order of the Chief Judge, Small: 
Cause Court, is quashed which of course results in restoring the order of the House 
Rent Controller. ‘The petitioner is entitled to his costs here. Advocate’s fee Rs. 100.. 


K.S. | Order quashed. 


IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—Mr. Justice Sussa Rao. 
Subbaraya Padayachi and another 
oe 


Petittoners*® 


Kozhandaivel Udayar .. Respondent. 
Civil Procedure Code (V of 1908), Order 16, rule 19 (b)—Expert witness—Right of party to examine: 


on commission. 

A party to a suit has a right to ask for the issue of a commission to examine a witness beyond the 
prescribed distance. The same principle applies even in the case of an expert witness. A 
can ask for a commission to examine a handwriting expert of his choice as a matter of right. 

Accordingly where in a suit on a promissory note the defendant who contends that the endorse- 
ment was a forgery applies for the issue of a commission to examine Mr. Dixit, Government Examiner 
of Nan documents, Central Provinces and Berar, it is not open to the Court to dismiss the 
application on the ground that it was desirable that the suit document should be examined by the 
Government Examiner of the Central Government. A 

When a petitioner is entitled to select his own witnesses and he selects one of the two witnesses 
that are available, it cannot be said that he is guilty of an abuse of the process of Court. 

Sitamma v. Subraya, (1911) 21 M.L.J. 889 at 390 and Jagannadha Sasirı v. Sarathambal Ammal, 
(1922) 44 M.L.J. 202: I.L.R. 46 Mad. 574 relied on. 

Observations in Palaniappa Chettiar v. Narayanan Chsttiar, (1946) 1 M.L.J. 179, that “it is a matter 


of discretion for the Court in the circumstances of each particular case” to issue a commission, treated 
as mere obiter and not followed. 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Vridha- 
chalam in LA. No. 223 of 1947 in O.S. No. 101 of 1946, dated 5th May, 1947. 

T 
* C. R. P. No. 1054 of 1947. 
75 
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22nd September, 1948. 
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s 


` T. E. Ramabhadrachari for Petitioners. ` ` 
S. Krishnamachariar for Respondent. >` 
“The Court delivered the following 
Jupomenr.—This ‘is'a revision against the order of the lower-Court dismissing 
the application to issue a commission to examine Mr. Dixit, Government Examiner 
of questioned documents, Central Provinces and Berar, on commission. The suit 
was on a promissory'note. The defence was that the endorsement was a forgery. 
The respondent filed an application I.A. No. 223 of 1947 for issuing a commission to 
Mr. Dixit, Government Examiner of questioned documents, Central Provinces and. 
Berar. The learned District Munsiff dismissed the application on the ground that 
both under the rules‘and as a matter of expediency -it was desirable that the suit 
documents should be examined bythe Government Examiner of the Central 
Government. 


A party to a suit has a right to ask for-the issue of a commission to examine a 
witness beyond the prescribed distance. The same principle applies even in the 
case of an expert witness. In Sitamma v. Subrayal, Abdur Rahim and Sundara 
Aiyar, JJ., recognised that principle and stated that the defendants were entitled 
- as of right to the issue of commission apart from the question whether they would 
have ultimately benefited by it. The same principle is followed and applied in 
Jagannadha Sastri v. Sarathambal Ammal?. Wallace, J., after considering the various 
décisions cited before him expressed his conclusion as follows :— . 


“ The balance of authority is in favour of the view that (1) ordinarily, in the case of a witness 
not under the control of the party asking for the commission who resides beyond the limit fixed 
undér Order 16, rule 19 (b), Civil Procedure Code, a commission should issue as a matter of right, 
runless the Court is satisfied that a party 1s merely abusing its authority to issue process and (2) that 
it is not for the Court to decide whether the'party will be benefited thereby or not, that is a matter 


‘entirely for the party.” 
With great respect I agree with this observation. In a recent decision of this Court 
in Palaniappa Chettiar v. Narayanan Chettiar’, Bell, J., considered the same question. 
Referring to Jagannadha Sastri v. Sarathambal Ammal*, the learned Judge observes 
at page 180: 

“ In my opinion it is a matter of discretion for the Court in the circumstances of each particular 
case.’ : 
‘That observation in that case is a mere obiter as the finding-in that case was that 
the particular application was an abuse of the process of Court. I therefore hold 
that the petitioner is entitled to examine the expert, Mr. Dixit, on commission. 
The reasons given by the learned District Munsiff do not in any way indicate that 
the petitioner was guilty of an abuse of the process of Court. It is common case 
that the expert is necessary and the only dispute is whether that expert should be 
the Nagpur or Delhi expert. It is impossible to say when a petitioneris entitled 
+o select his-own witness, and he selects one of the two witnesses that are 
available, that he is guilty of an abuse of the process of Court. ‘Therefore the 
lower Court should have allowed the application No. 223 of 1947. The lower 
Court’s order is set aside. The revision petition is allowed with costs. 


K.S. Petition allowed. 


— = 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
fe 1. Present :—Mr: Justice GOVINDA Menon. l 
R. Srinivasan and others — : aa `..  Petitioners* 
Oe i T 

The Andhra Bank, Ltd;, having its Head Office at Masulipatam .. Respondent. 

Civil Procedure Code (V of 1908), Order 21, rule 66 (2) (e) and (f) (Madras)—Sals proclamation— 
Market valus—Court, if io mention its own valuation. 

It is noto ligatory upon‘the executing Court to embark upon’an enquiry regarding the value 
of the property to be sold and insert such value in the proclamation of sale. a © 


’ Clause (6), of Order 21, rule 66 (2), Civil Procedure’Code, only requires that the proclamation 
should contain the value of the property as stated by the decree-holder and judgment-debtor. It 
cannot be said that in spite of this provision a duty is cast on the Court by clause (f) of Order 21, 
rule 66 (2) to ee its own valuation and to insert it in the sale proclamation. By enacting the new 
clause (e) it should be deemed that' the residuary clause (f) is intended to cover matters other than. 


the market value.” - a : 
Petition under section 115 of Act V of 1908' praying that the High Court will 

be pleased to revise the order of the, Court of the Subordinate Judge of Trichi- 

nopoly, dated 6th March, 1948, in E.P. No. 152 of 1947 in O:S. No. 83 of 1945. 


S. Ramachandra Aiyar for Petitioners. 
P. Somasundaram for Respondent. 
The Court delivered the ‘following 


Jupement.—In this petition, preferred against the order of the Sub-Judge of 
Tiruchirapalli passed under rule 66 of Order 21, Civil Procedure Code, the chief 
point argued is that the lower Court acted with material irregularity in the exercise 
of jurisdiction in not fixing a market value for the property that is sought to be sold 
by the proclamation which was settled in accordance with the above provision, of 
law. The learned Subordinate Judge after appointing a Commissioner to inspect 
the property: and submit a report, regarding the market value of it, did not give a 
finding of his own about the matter, but directed that the proclamation should con- 
tain the statement, that the decree-holder values’ the first item, about whose price 
alone there is now any controversy, at Rs. 5,000, defendant 2 one of the judgment- 
debtors‘ values it at Rs. 40,000, defendant 3 to defendant 5 at Rs. 1,00,000 and 
that the commissioner estimates the market value at Rs. 39,000. Other relevant 
facts are also directed to be inserted in the proclamation for sale. 


Deferidant 3 to defendant 5 now question the propriety of the order of the 
lower Court jon the ground that under Order 21, rule 66 (2) (f) the value of the 
property according to the decision of the Court is a thing which the Court should 
consider as material for a purchaser to know in order to judge the nature and value 
of the property intended to be sold. 


Mr. S. Ramachandra Aiyar for the petitioners seeks aid for this contention 
from the decisions of the Privy Council reported in Saadatmand Khan v. Phul Kuar* and 
Marudanayagam v. Manickavasagam®. In the former case their Lordships laid down 
that the valle of the property of which the sale has to be ordered'is a material 
fact within the meaning of section 287 (e) of the Code of 1882 and that a misstate- 
ment of the same was a material irregularity in conducting and publishing the sale. 


In Marudanayagam v. Manickavasagam#, the decision turned upon the misstate- 
ment by the!decree-holder of prior encumbrances on the ‘properties which resulted 
ina low valuation of the properties. In both the cases the Judicial Committee had 
to consider the effect on a sale of property, of a misstatement made by a decree- ` 
holder regarding the value ‘of what was intended to be sold. 
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Explaining the dictum of the Privy Council in Saadatmand Khan v. Phul Kuart, 
the learned Judges in Thiruvengadasami Aiyangar v. Govindasami Udayar?, expressed 
the view that the Court itself is under no obligation to fix in the proclamation of 
sale its own valuation of the property to be sold. This decision considers not only 
the Privy Council judgment in Saadatmand Khan v. Phul Kuar1, but other cases of 
various High Courts as well. The opinion of the learned Judges in Thiruvengadasamı 
Atyangar v. Govindasamit Udayar? has been statutorily accepted by the insertion 1n 
1936 of a new clause in Order 21, rule 66 (2) (e) to the effect that the proclamation 
should contain the value of the property as stated by the decree-holder and the 
judgment-debtor. 


The petitioners’ counsel contends that in spite of this specific clause (e), it 1s 
incumbent upon the Court to undertake an enquiry about the value of the property, 
come to a decision about it after taking such evidence as is found necessary and 
then insert that in the proclamation of sale and this duty is cast upon the executing 
Court because of clause (f) of Order 21, rule 66 (2). It seems to me that this argu- 
ment is fallacious and unacceptable. In so far as one of the necessary requisites 
of a sale proclamation, viz., the value of the property, is concerned there is a specific 
clause regarding what the proclamation should contain and that is clause (e). 
Clause cannot be reasonably construed as including within its ambit any state- 
ment about the Court’s view about the market value. By enacting the new clause 
(¢) it should be deemed that the residuary clause (f) is intended to cover matters other 
than the market value. This does not prevent the Court, if it thinks necessary, 
from including the market value as decided by it. Neither of the Privy Council 
decisions relied on by Mr. S. Ramachandra Aiyar makes it obligatory upon the 
executing Court to embark upon an enquiry regarding the value of the property 
and insert such value in the proclamation. In fact the Lahore High Court had 
amended Order 21, rule 66 by adding a sub-clause that it shall not be necessary for 
the Court to give its own estimate of the value of the property. Our own amend- 
ment also by implication means the same. 

_ . Moreover in settling a sale proclamation, the Court is ordinarily functioning 
in its administrative capacity except where a final decision regarding the rights of 
the parties is given. Such being the case, in my opinion, the lower Court was 
Justified in the direction it gave and the civil revision petition is dismissed with costs. 


V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice Mack. 


Sudarsana Venkatacharyulu and others aa Petittoners* 
D. 
Sri Venugopalaswami Varu situate in Georgepet, represented by 
the trustees Garlapati Venkataramayya ard others .. Respondents. 

Civil Procedure Code (V of 1908), Order 33, rule 5—Application to sue in forma pauperis—Objection 
as to pecuniary jurisdiction—If should be determined before leave is granted. 

An objection to pecuniary jurisdiction need not be determined before permission to sue in forma 
pauperis is granted as it does not come within the scope of Order 33, rule 5 of the Code of Civil 
Procedure as one of the grounds on which an application for permission to sue in forma pauperis 
may be rejected. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the orders of the Court of the Subordinate Judge of Coconada, 
dated 4th March, 1947, in O.P. No. 22 of 1945. 


B. V. Subrahmanyam for Petitioners. 
D. Narasaraju and K. B. Krishnamurthi for Respondents. 


t. (1898) L.R. 25 LA. 146: LL.R. 20 Al. 2. (1927) 55 M.L.J. 363 : ILL.R. 51 Mad. 655 
412 (P.C.). 
* C. R. P. No. 762 of 1947. goth July, 1948. 
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The Court delivered the following 


JuDGMENT.—The order of the learned Subordinate Judge is in accordance 
with existing: practicé and is correct. An objection to his pecuniary jurisdiction 
need not be determined before permission to sue in forma pauperis is granted. 
1t does not come within the scope of Order 33, rule (5) of the Civil Procedure Code— 
as one of the grounds on which an application for permission to sue in forma 
aa may be rejected. The petition is dismissed with costs. Advocate’s fee 

. She u 


V.P.S. - Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—Mnr. Justice Govinpa MENON. 
Warichandran Pagadai ; .. Petitioner* 
| 
U 


| . 
“Thangaswami Nadar .. Respondent. 


Criminal Procedure Code (V of 1898), sections 248 and 345—Complaint under section 323, Indian Penal 
Code and section 24 of the Cattle Trespass Act—Statement by complainant that matters relating to offence undsr 
section 3253, Indian Penal Code, compromised and that he had no witnesses to prove complaint as regards offence 
under section 24, Cattle Trespass Act—Effect—Resiling from statement so made—Permissthility. 

The complainant in a complaint under section 323, Indian Penal Code and section 24 of the 
Cattle Trespass Act filed a petition stating that he had compromised the matter relating to the offence 


under section La aan Penal Code and that with regard to the offence under section 24, Cattle 
‘Trespass Act,|he no witnesses to prove his complaint. On the next adjourned date the complaint 
resiled from his previous petition and wanted to proceed with the case. 


Held, that the complaint under section 323, Indian Penal Code, was compounded. Th 
there can be no question of compounding the case under section 24 of the Cattle Trespass Act, the 
petition should be deemed to be one under section 248, Criminal Procedure Code, by which the 

e under section 24 of the Cattle Trespass Act was withdrawn by the complainant for which 
the Court gave permission. 

When a litigant files an application in Court stating that he has withdrawn his complaint against 
his opposite party and for some reason or other the Court is not able to pass orders immediately, 
it is not open to that litigant later on to come forward and plead that he has changed his mind and 
that the previous petition should not be acted upon. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1899, 
praying that the High Court will be pleased to revise the order of the Court 
of the Stationary Sub-Magistrate of Tiruchendur, dated the 6th day of May, 
1947, and made in C. C. No. 353 of 1947. 

U. Somasundaram for Petitioner. 

J. S. Vedamantkkam for Respondent. 

The Public Prosecutor (V. L. Ethtraj) for the Crown. 

The Court made the folowing 


ORrDER.— This is an application to revise the order of the Sub-Magistrate 
acquitting the respondent of offences under section 323 of the Indian Penal Code 
and section 24 of the Cattle Trespass Act. After the complaint was registered and 
the accused appeared in the Court on the 2nd May, 1947, the complainant filed a 
petition in Court stating that he had compromised the matter relating to the offence 
under section 323 of the Indian Penal Code and that with regard to the offence 
under section 24 of the Cattle Trespass Act he has no witnesses to prove his com- 
plaint. The petition was adjourned to some later date and on that adjourned date 
the complainant resiled from his previous petition and wanted to proceed with 
the case. The learned Judge found that the complainant had compounded the 
case so far as the offence under section 323 of the Indian Penal Code was concerned, 
and had withdrawn the case under section 248 of the Criminal Procedure Code so 


far as the offence under section 24 of the Cattle Trespass Act was concerned. 
a a ga ga A Ng ga E a aa 


* Cri. R. C. No. 885 of 1947. 23rd January, 1948. 
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In revision Mr. Somasundaram contends that section 24 of the Cattle Tres- 
pass Act is not one of the offences mentioned in section 345, of the Criminal Procedure 
Code and that such an offence cannot be compounded even with the permission of 
the Court. I agree with that contention because section 24 of the Cattle Trespass 
Act is not one of those sections mentioned in section 345 of the Criminal Procedure 
Code and therefore the question of compounding the case under section 24,does not 
exist-any longer. ,. The complaint under section 323 was rightly compounded. 


With regard to the offence under section 24 of the Cattle Trespass Act, I am: 
inclined to treat his application as one by which the matter had already been with- 
drawn. When a litigant files an application in Court stating that he has withdrawn 
his complaint against his opposite party and for some reason or other the 
Court is not able to pass orders immediately, it is not open to that litigant later on 
to come forward and plead that he has changed his mind and that the previous 
petition should not be acted upon. Therefore the petition dated 2nd May, 1947, 
should be deemed to be one made under section 248 of the Criminal Procedure 
Code by which the charge under section 24 of the Cattle Trespass Act was with- 
drawn bythe petitioner for which the Court, after being satisfied that it isa fit 
case for withdrawal, gave permission. i 


_ In these circumstances and especially in view of his statement that he has no 
witnesses to prove the offence, I am not inclined to interfere in revision. This 
petition is dismissed. 

V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. l 
Chekka Appa Rao ý .: Petitioner.* 


Madras General Sales Tax Act (IX of 1939), sections 15 (b) and 16-A (as amended by Act XXV of 1947} 

—Failure to pay tax due under law as it stood before amendment—Prosecution—Sustainabuity—Validity of 
assessment—If can be gone into by the Court. 
_ The offence with which the petitioner was charged was failure to pay the tax due under the 
law as it stood before the complaint was lodged on 4th May, 1947. The amended section 15 (bh 
of the Madras General Sales Tax Act, made punishable the failure to pay the tax assessed, not 
failure to pay the tax due. In the absence of any provision'in the Amending Act to make that 
definition as amended in section 15 (b) applicable to acts committed prior to that enactment, the 
Court will have to investigate whether the accused was guilty of the offence with which he was 
charged, i.e., failure to pay the tax dus under section 25 (b) of the Act as it stood before it was 
amended. The expression “due” can only be interpreted to mean “ lawfully due.” Section 16-A: 
cannot be construed independently of the amended section 15 (b) both of which came into effect 
on īst January, 1948, long after the alleged commission of the offence with which the petitioner 
(accused) was charged. 

As the Magistrate has to consider in the present case whether the offence with which the accused 
was charged, nz., failure to pay the tax due, was committed, it is fully open to the accused to prove 
that the tax was not lawfully due and that no offence was thereby committed. It cannot be said 
that section 16-A barred the investigation of the validity of the tax assessed. 

Decision of Govinda Menon, J., in Cr. R C. No. 183 of 1947, considered and not followed. 

Decision of Rajamannar, J.,in Crl. R. C. Nos. 1257, 1258 and 1259 of 1946, relied on. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of ihe Additional 
First Class Magistrate, Tanuku, dated 28th June, 1948, in C. C. No. 136 of 1948. 

N. Subrahmaniam for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf. of the Crown. 

The Court made the following ` ` ` 


7 ,Orprer.—The charge against the petitioner was ‘under section 15 (b) of the 
General Sales Act, Madras Act IX of 1939, that he failed to pay the tax due from 
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him within the time allowed. The complaint was preferred on 4th May 1947, 
and the offence alleged to have been committed by the petitioner was anterior to 
the enactment of section 16-A of the Amended Act. Section 16-A came into opera- 
tion on Ist January, 1948. It is really unnecessary to decide whether any vested 
right is taken away even if section 16-A is to be given retrospective effect. The 
offence with which the petitioner was charged was failure to pay the tax due under 
the law as it stood’ before the complaint was launched on 4th May, 1947. The 
Amending Act XXV of 1947 amended section 15 (b) also, and the offence that 
was made punishable under the Amended Act was failure to pay the tax assessed, 
not failure to pay the tax due. Quite obviously, in the absence of any specific 
provision in the Amending Act to make that definition amended in section 15 (b) 
applicable to acts committed prior to that enactment, the Court will have to investi- 
gate whether the accused was guilty of the offence with which he was charged, 1.6., 
failure to pay the tax due under section 15 (b) of the Act, as it stood before it was 
amended. 


The next question is whether section 16-A of the Amended Act bars the criminal 
Court from going into the question whether the tax was due. Here again the pro- 
secution will have to prove that the accused is guilty of the offence with which he 
was charged, t.e. that he failed to pay the tax due from him. The expression 
“ due” can only be interpreted to mean “lawfully due”. Section 16-A cannot be 
construed independently of the amended section 15 (b), both of which came into 
effect long after the alleged commission of the offence with which the petitioner 
accused was charged. ‘The view of the learned Magistrate that section 16-A bar- 
red the investigation of the validity of the tax assessed cannot be sustained. 


Except in one case, Crl. R.C. No. 183 of 1947, unreported, decided by Govinda 
Menon, J., it has been consistently held by this Court that the validity of the 
assessment can be gone into by a criminal Court in deciding whether any offence 
punishable under section 15 (b), as it stood before the amendment, was committed. 
It is only necessary to refer to the latest of these decisions of Rajamannar, J., as 
he then was, Crl. R. C. Nos. 1257, 1258 and 1259 of 1946 (unreported). Ona 
perusal of the order of the Govinda Menon, J., in Crl. R. C. No. 183 of 1947, I think 
the difference is more apparent than real. The learned Judge did not hold 
that the finality he referred to was really final. The learned Judge observed “ the 
accused can dispute the correctness of the amount levied but he has not done so 
here.” If the finality was not so final as to preclude a dispute about the correctness 
of the amount levied, I am really unable to understand how the other “ disputes ” 
about the correctness of the levy including its validity can be excluded from investi- 
gation. The same learned Judge Govinda Menon, J., in Narasingamuthu Chettiar v. 
King, went elaborately into the question of burden of proof in cases arising under 
section 15 (a) of the General Sales Tax Act. If the accused cannot be permitted 
to raise the question of the validity of the assessment, the investigation of the question 
of onus of proof cannot arise. Taking the decision in Crl. R. C. No. 183 of 1947 
with reference to the facts of that case and with reference to the views the same 
learned Judge expressed in Narasingamuthu Chettiar v. King1, I think the learned 
Judge had no real intention of departing from the principles laid down in the series 
of decisions I have referred to above ending with that of Rajamannar, J., as he 
then was in Crl. R. C. Nos. 1257, 1258 and 1259 of 1946, I have therefore con- 
sidered it unnecessary to refer this question to a Bench for decision. 


Following the trend of cases decided in this Court—and the decisions as I have 
pointed out have been consistent on the point—I hold that as the offence wag 
alleged to have been committed prior to 1st January, 1948, when the Amending 
Act came into force, what the learned Magistrate had to decide was whether the 
offence with which the accused was charged, viz., failure to pay the tax due, was 
committed ; and before that question can be decided, it is fully open to the accused 
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to prove that the tax was not lawfully due and that no offence was therefore com- 
mitted. a 


The petition is allowed. ‘The ‘learned Magistrate will dispose of the case 
in the light of the observations of this judgment. | 


K.S. — Petition. allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE RAJAGOPALAN. = 
Manicka ‘Goundan =~: «+ Petitioner" 


0. 3 $ 
Krishna Goundan =.. Respondent. 


Civil Procedure Code (V of 1908), Order 5, rule 19 and Order 9, rule 19—Ex parte decres—Duty of Court 
to record finding that summons has been duly served—Application under Order 9, rule 19—If bars right to have 
the decree set aside in revision. 


The only material on which a Court could come to a conclusion that a summons has been duly 
served is the endorsement verified on oath on the summons itself,-and the Court is not entitled to 
proceed with the inquiry ex parte and pass a decree without an order that the defendant had been 
duly served. 


The: filing of an application under Order 9, rule 13 of the Code does not take away the, 
right of the defendant to have the ex parte decree set aside in revision especially when he had filed 
a revision petition against the order dismissing his petition under Order 9, rulé 13. 

Badoel Chinna Asethu v. Vattipalli Kesavaypa, (1920) 99 M.-L.J. 697, distinguished. 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the Subordinate Judge of Vellore 
dated 5th March, 1947, in S. G. S. No. 4 of 1947, etc. 

A. Seshachari and A. Srinivasan for Petitioner. 

A. V. Viswanatha Sastn for Respondent. 


The Court delivered the following 


JupcmenT.—These petitions arise out of a suit instituted on the small causes 
side of the Court of the Subordinate Judge of Vellore for the recovery of a sum,, 
which the plaintiff alleged he had advanced as a loan to the defendant. The 
suit itself was filed on 24th February, 1947. On the application of the plaintiff, 
suggesting that a short interval should suffice for effecting service of summons: 
on the defendant, the suit was posted to 5th March, 1947, and summons: 
were ordered to issue to the defendant. On 5th March, 1947, the defendant 
was not present, and the plaintiff’s suit was decreed ex parte. From the original 
of the summons returned to the Court it would appear that the summons was 
tendered to the defendant on 26th February, 1947, and that he refused to accept 
the same. The endorsement on the summons was dated 6th March, 1947, and 
it was apparently only subsequent to 6th March, 1947, that the served copy of 
the summons with the endorsement of the process server and the earlier one of the 
village munsiff was sent to the Court. But on 5th March, 1947, itself the suit was. 
decreed ex parte. ‘The defendant filed I. A. No. 365 of 1947 under Order g, rule 13: 
of the Civil Procedure Code to set aside the decree that had been passed ex parte. 
Security had to be furnished and there was a delay of one day in putting into Court 
the fair bond. In I. A. No. 551 of 1947 the defendant asked the Court to condone: 
the delay. That petition was dismissed. As a result of that I. A. No. 365 of 1947 
was also dismissed. Against the decree passed ex parte C. R. P. No. 1337 of 1947 
was filed. Against the orders on the Interlocutory applications, C. R. P. Nos. 387 
of 1948 and 388 of 1948 were’ also filed. ` i l i 

Order 5, rule 19 of the Civil Procedure Code runs : 


“ Where a summons is returned under rule 17, the Court shall, if the return ... . has bean $0: 
ied MA eae either declare that the summons has been duly served or order such service as it 
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In this case the notes paper of the learned Subordinate Judge shows an entry, 
apparently recorded by hi bench clerk, “ Defendant refused. Affixed. Sufficient. 
Call on.” Whether the learned Subordinate Judge approved of that record it is 
not possible for me to decide. Below that a summary of P.W. 1’s examination was 
recorded and the order of the learned Subordinate Judge decreeing the suit ex 

was also recorded. Even if the learned Subordinate Judge is to be held to 
have decided that service was sufficient, such an order could not possibly be main- 
tained in view of the provisions of Order 5, rule 19 of the Civil Procedure Code. 
The only material on which the learned Subordinate Judge could have come to 
a conclusion, that the summons had been duly served, was the endorsement verified 
on oath on the summons itself, that summons having been returned to Court prior 
in point of time to the order that the defendant had been duly served. The summons 
having been returned only on 6th March, 1947, the learned Subordinate Judge 
could not have been in a position on 5th March, 1947, to comply with the provisions 
of Order 5, rule 19 of the Civil Procedure Code ; nor could he have been in a 
position to pass a valid order that the defendant had been duly served. That the 
returned summons purported to bear an endorsement, that summons had been 
tendered and hued even on 26th February, 1947, in no way affects the question 
at issue, whether the Court could, on the material before it on 5th March, 1947, 
come to the conclusion, that the defendant had been duly served. As the Court 
had no such basis, the Court was not entitled to proceed with the enquiry ex parte 
the defendant. The decree passed in such circumstances on 5th March, 1947, 
is certainly tainted with illegality and has to be set aside under section 25 of the 
Provincial Small Causes Courts Act. 


The learned advocate for the respondent relied on Badvel Chinna Asethu v. 
Vattipalli Kesavayyat and urged that an application for the revision of the decree 
itself was not competent, as the defendant had availed himself of an alternative 
remedy by applying under Order g, rule 13 of the Civil Procedure Code, to set 
aside the decree that had been passed ex parte. What was held in Badvel Chinna 
Asethu v. Vattipalli Resavayya* was : 

“ Where an application under Order 9, rule 13, Civil Procedure Code, 40 set aside an ex parte 

decree was made to the Court of first instance and rejected and the order rejecting the application 
was not contested by way of appeal from that order, it was not open to the defendant in che appeal 
against the ex parts decree to obje to the decree on any of the grounds mentioned in er Q, 
rule 13 of the Civil Procedure e.” 
No doubt, the objector would be on a much stronger ground where it is an appli- 
cation for revision and not an appeal. Normally this Court would be reluctant 
to interfere in revision where an alternative remedy is provided by law, and 
particularly so where such a remedy has been availed of. But against the order 
rejecting the defendant’s application under Order g, rule 13, Civil Procedure Code, 
a petition has been filed to revise it, so that order of the Court of first instance 
has not become final. That should suffice to distinguish the facts of this case from 
those the learned Judges had to consider in Badvel Chinna Asethu v. Vattipalli 
Kesavayya?, One other point may be of interest. The principal ground on 
which the petitioner relied was that the summons was returned to court only on 
6th March, 1947 and not before 5th March, 1947. That particular question was 
not presented for adjudication in the application, the petitioner filed under 
Order 9, rule 13, Civil Procedure Code. Apparently that fact came to the 
knowledge of the petitioner only subsequent to the institution of C.R.P. No. 1337 
of 1947. 


To retiterate, the Court should not have passed a decree ex parte on 5th 
_March, 1947, before the Court had a sufficient legal basis to decide that the 
“ defendant had been duly served. As‘I have pointed out the subsequent inter- 
vention on an application under Order g, rule 13 of the Civil Procedure Code 
in no way affects the petitioner’s right in this case to have the decree wrongly passed 
ex parte set aside in revision. 
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C. R. P. No. 1937 of 1947 is allowed, and the decree of the lower Court is set 
aside and the suit is remanded for disposal afresh. The defendant should be given 
at least 15 days’ time from the date on which the suit is restored to file within which 
to file his written statement if he chooses to do so. Of course, all the defences 
open to him he will be entitled to put forward in such a written statement. The 
costs of the Civil Revision Petition will abide the result of the small cause suit. 


In view of the order passed on G. R. P. No. 1337 of 1947, C. R. P. Nos. 387 and 
388 of 1948 do not arise for consideration. These petitions are struck off. There 
will be no order as to costs in these two revision petitions. 


V.P.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. 
K. E. M. Muhammad Ibrahim Maricar and others .. Peitttroners* 


U. 
O. S. M. Ahmed Maricar .. Respondent. 
Civil Procedure Code (V of 1908), Order B— Additional written statement—Plea inconsistent with pleas. 
in the original written statement—If can be allowed. 
The plea in a pro additional written statement was that the defendant’s father was a 


partner with the plaintiff, whereas in the original written statement it was that the defendant him- 
self was the partner of the plaintiff. On a question whether the amendment should be allowed, 


Held, such a plea can be allowed even if it is inconsistent with the original plea as if both the 
pleas had been put forward in the original written statement that would have been legally per- 
missible and the Court would have been called upon to investigate them. All that the Court has- 
to consider is whether it is expedient to permit the raising of the plea at the particular stage. 


Vava Rowther v. Sulaiman Rowther, (1929) 32 L.W. 61, followed. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the judgment and order of the Subordinate Judge’s Court 
‘of Cuddalore, dated 17th September, 1947, in I. A. No. 346 of 1947 in O. S. No.. 
18 of 1946. 


K. E. Rajagopalachari for Petitioners. 
K. C. Subramaniam Chettiar for Respondent. 
The Court delivered the following 


Jupoment.—The learned Subordinate Judge refused permission to file an- 
‘additional written statement with a fresh plea mainly on the ground, that the pro~ 
posed additional plea was inconsistent with the pleas already set out in the written 
statement. The substantial line of defence chalked out in the original written state- 
ment was that the first defendant was a partner of the plaintiff. The plea in the 
proposed additional written statement was that it was the first defendant’s father, 
M d Sultan Maricair, that was the partner. The decision in Vava Rowther 
v. Sulaiman Rowther! should suffice to hold that even if the plea is an inconsistent 
one, there is no legal bar to a consideration of such a plea. If both the pleas had 
been put forward in the written statement as originally filed, that would have 
been legally permissible, and the Court would have been called upon to investigate 
both the pleas, subject, of course, to the provisions of Order 6, rule 16 of the Civik 
Procedure Code, despite the fact that they were inconsistent pleas. ‘Therefore 
the only question to consider, when an apparently inconsistent plea is put forward 
in an additional written statement is, whether it is expedient with reference to the 
circumstances of the case to permit such a plea being put forward at that stage.. 
The suit has not come up for trial though it has been pending for some time. 
I am unable to see how the proposed additional plea, though inconsistent, would 
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embarrass the trial of the suit. The plaintiff would have to make out that he 

was the sole owner of the Panruti business. If the defendants are able to show 

whoever might be the partners the business was not the sole business of aaa ada 
it 


that should suffice to non-suit the plaintiff in the action as he has fram 

No doubt, as early as June, 1945, the admission on which the petitioners- 
defendants relied was made by the plaintiff in other proceedings. The first defend- 
ant waited for those proceedings to terminate before coming forward with his request 
for an additional written statement. There was delay, but that delay can be 
adequately ‘compensated by award of costs. 

The revision petition is allowed ; the order of the lower Court is set aside ; and 
the petitioner first defendant will be allowed to file the additional written statement 
on condition he deposits into Court within three weeks from this date a sum of 
Rs. 100 to be paid over to the plaintiff independent of the ultimate result of the 
litigation. ‘he parties to these proceedings will bear their respective costs in both 
the Courts., 

V.P.S. | —. Petition allowed. 


IN'THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 
A. Ramachandra Naidu ..  Petitioner* 


U. 
Kandaswami Mudaliar .. Respondent. 

Civil Procedure Code (V of 1908), Order 6, rule 17—Plaint—Amendment—Permissibility—Plea of 
limitation intended to be got over—Amendment with a view to cure a defect—Statutory notice under section 80, 
Civil Procedure Code, not given—Refusal of amendment—If justified. 

The plaintiff whose father and brothers were alive brought a suit against the defendant, a village 
munsiff for recovery of damages to certain sugarcane crop during the period of its attachment by 
the village munsiff for non-payment of kist and for damages for personal reputation and mental 
suffering of the plaintiff caused by the attachment. The suit was in 1946 while the attachment 
which was effected in April 1945 had ceased in May 1945. The plaintiff filed an amendment 

tion in July 1947 praying to amend the plaint by describing himself as the manager of the joint. 

amily consisting of himself, his father and brothers instead of the suit being brought in his own 

personal capacity as plaintiff. It was shown that if the amendment were allowed it would amount 
to allowing a suit by the manager of the joint family which would have become barred by that date. 
It was also shown that the plaintiff had not sent the requisite notice under section 80, Civil Procedure 
Code, as manager. 

Held, that: the amendment should be refused as the object of the plaintiff was not merely to 

ibe himself more fully and correctly, but to obviate the defendant’s plea that the plaintiff, not 
being the pattadar, was not entitled to maintain the suit. 

Held further, that the notice could not be construed as one by the manager of the joint family, 
and that the omission to give a proper notice could be treated as an additional ground for refusing: 
the amendment prayed for. 


Petition, under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Tirupattur, 
dated 25th August, 1947, in I. A. No. 657 of 1947, in O. S. No. 170 of 1946. 

D. Mumkanniah for Petitioner. 

V. T. Rangaswami Aiyangar and K. Kalyanasundaram for Respondent. 


The Court delivered the following 

JupGMENT.—The facts are briefly these. The plaintiff, whose father and brothers 
are alive, brought a suit against the defendant, a village munsiff, for recovering 
Rs. 2,000 as damages consisting of Rs. 500, the estimated damages to sugarcane 
crop during the period of its attachment by the village munsiff for non-payment 
of kist, and Rs. 1,500, damages for personal reputation and mental suffering of 
the plaintiff caused by the attachment. The suit itself was filed in 1 946, the 
attachment in question having been effected in April, 1945, and having ceased: 
about May 1945. The plaintiff filed an amendment petition on 26th July, 1947, 
praying to amend the plaint by describing himself as the manager of the joint. 
ee ee, 
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family consisting of himself, his father and brothers instead of the suit being brought 
only in his own personal capacity as plaintiff. The learned District Munsiff 
‘dismissed the amendment petition, holding that, if the amendment were allowed, 
it would amount to allowing a suit by the manager of the joint family which would 
have become normally barred in May 1947, to be filed on 26th July, 1947, and 
kept alive illegally. This petition is against that dismissal. 

The lower Court committed no error in law in dismissing the petition. The 
learned counsel for the petitioner urged that really a suit by a person like the 
plaintiff, who happened to be the manager of the joint family at the time he filed 
the suit, would be a suit filed by him as manager, whether he described himself 
dike that or not, as in the ordinary case of a Hindu family manager suing on a 
promissory note or even on a sale deed, that no question of limitation, or a fresh 
cause of action, would arise, and that the plaintiff’s only intention in filing the 
amendment petition was to describe himself more fully and correctly, and to have 
an issue framed regarding his being the family manager or not on the date of the 
suit, and not to enlarge the scope of the claim in the suit or to defeat any limitation 
right accruing to the defendant. The short answer to this is, that if there was 
nothing else intended by the plaintiff by the amendment than to describe himself 
more fully and correctly, he can do so even in his own deposition, and I do not 
apprehend that the lower Court will Manta him from describing himself as he 
pleases subject to cross-examination. So, the amendment is virtually unnecessary, 
in that view. But my own feeling is that the real idea behind the amendment 
is to prevent the defendant from contending that the plaintiff had no right to sue, 
he being not the pattadar or the joint family manager, and that even if he had a 
right to sue, his damages, if any, would be restricted to the damages of one 
co-parcener among many. It was urged by the learned counsel for the petitioner 
that the plaintiff did not dream of asking for a pie more than the damages of Rs. 2,000 
which he had originally asked for. Here again we must remember that an enlarge- 
ment of the scope of a plaint need not necessarily mean asking for more, and that 
retaining what one has asked for, when one will be entitled to less, will also amount 
40 an enlargement. 

A further complication is introduced in this matter by the fact that the defendant 
is a village munsiff who can be sued only after issuing a notice under section 80 
of the Civil Procedure Code. Such a notice was in fact issued by the plaintiff to the 
defendant on ist February, 1946, without describing himself as the joint family 
manager and without claiming damages to the sugarcane crop as the damages done 
to the sugarcane crop of all the coparceners, and the damages to the reputation as 
the damages to the reputation of the manager of a big Hindu joint family. Several 
rulings, for example, Bhagchand Dagdusa v. Secretary of State for India! have held 
that where a notice under section 80 of the Civil Procedure Code has to be given 
it must be strictly in conformity with the provisions of section 80 without any material 
alteration of the judicial capacity of the person suing, or the relief claimed, or the 
other incidental circumstances. It is obvious that a notice issued by a person 
in his own name cannot be said to be the same as a notice issued by that person 
as the manager of a Hindu joint family, for the purpose of section 80, whatever 
weight it may have in a decree in a suit. No doubt, the lower Court has not urged 
this somewhat formidable objection to the amendment in its order as the learned 
counsel for the petitioner has urged before me. But that will not prevent this 
Court from taking notice of that fact when it is admitted on both sides that a notice 
under section 80, Civil Procedure Code, was required in this case and was issued 
by the plaintiff to defendant on 1st February, 1946. ‘The learned counsel for the 
petitioner urged that that notice must be construed as a notice by the plaintiff as 
a joint family member, and, therefore, required no further notice, a contention 
-with which I am wholly unable to agree. It follows that this petition deserves 
to be dismissed. It is accordingly dismissed with costs. 


B.V.V. SS Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HORWILI, 
Mikkilineni Raghavayya .. Appellant* 
0 


Mikkilineni Rangamma and another .. Respondents. 

ee a a akin decres in suit bp wife against kusband—Provision for maintenance 
in case wife left her husband—Subsequent living with husband—Claim for maintenance—Whether lost— Wife 
living separately from husband—Revival of right to claim maintenance. 

The wife brought a suit against her husband for recovery of some property which he had 
conveyed to her by gift and in the alternative for a half-share in some larger pro . That suit 
was compromised and according to the terms of it the wife was to get the property imed in the 
suit if she came back and continued to live with her husband. If she was unable to live with him 
she was to forfeit her right to the poen itself, but she was to be given for her maintenance a certain 
quantity of paddy every year. It appeared that she had returned to her husband subsequently, but 
later on she once again separated from him and claimed maintenance. 


Held, that the wife was entitled to recover the maintenance as provided in the decree notwith- 
standing the fact that she had temporarily lived with ber husband during the interval. 


Appeal against the order of the Court of the Subordinate Judge, Tenali, dated 
26th February, 1946, in A. S. No 1 of 1946, preferred against the order of the 
Court of the District Munsiff, Repalle, dated grd September, 1945, in E. P. No. 257 
of 1944, in O. S. No. 44 of 1935, District Munsiff Court, Tenali. 


Ch. Raghava Rao for Appellant. 
M. S. Ramachandra Rao for Respondents. 
The Court delivered the following 


JupGmenr.—The appellant and the first respondent are husband and wite. 
She brought a suit against him for some property which he had conveyed to her 
by gift, and in the alternative for a half share in some larger property. That suit 
was compromised ; and according to the terms of it, the wife was to get the property 
that she had claimed in the suit (the B schedule property) if she came back and 
continued to live with her husband. If she was unable to live with him, she was 
to forfeit her right to the property itself ; but she was to be given for her maintenance 
7 salakas of paddy a year. According to the husband’s evidence, she came back 
to him three times; but she would not admit returning more than once. The 
argument on behalf of the husband, which was accepted by the learned District 
Munsiff, was that since she had returned a second time, she had forfeited her right 
under the compromise decree. In appeal, the learned Subordinate Judge dis- 
tinguished the cases relied on by the husband and held that she had not lost her 
right. He accordingly allowed the appeal and remanded the execution proceedings. 
to the executing Court for taking further steps. 


In both the Courts below the cases cited by the counsel on both sides related 
to maintenance suits where cruelty by the’ husband was alleged. It has been 
held in many cases that where a maintenance decree’ has been passed and the wife 
resumes cohabitation with the husband, her right to execute the decree has been 
lost, and that her only remedy in case of any fresh cruelty which necessitates 
her living apart from her husband is by way of a fresh suit. The learned counsel 
for the wife relied on some other cases in which the above cases were gle, epee 
It seems to me that these cases are not at all relevant to the matter under con~- 
sideration. We are not here concerned with the wife’s right to maintenance under 
the Hindu Law. She brought a suit for a specific item of property to which she 
claimed title ; and in the compromise resulting out of the suit she was given that 
property in one contingency and maintenance in another. So such right of 
maintenance as she has under the decree arose out of the contract embodied in 
the decree, which-she cannot lose unless there is some provision in the contract 
for a forfeiture of that right. 


“A, A. A. O. No. 323 of 1946. 15th September, 1948. 
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It has ‘been argued that the plaintiff could return only once, and that if she 
left him after that, she would not be entitled to any maintenance. I am unable 
to find such a provision, for the relevant clause is: 


“that in case after the plaintiff joins the first defendant...... the plaintiff has to live 


Finally, it has been argued that the plaintiff has not made out that she had to live 
apart from her husband, because she was unable to get on with him. Although 
the original Telugu does suggest that they should live separately only if they were 
unable to live together ; yet there can be little doubt in the circumstances of this 
case, where the parties had always great difficulty in getting on together, that the 
reason why the wife left the husband was that she was unable to live with him. 
She obviously tried to live with him and returned to him three times, presumably 
on the pressure, or at the suggestion, of relatives and well-wishers of both parties ; 
and if she finally left him and did not return, it must have been because she felt 
that she could no longer live with him. I therefore see no reason why the plaintiff 
should not receive the maintenance. It is no doubt true that she cannot continu-. 
ally return to the husband, live with him for a time, and then depart again. She 
was however presumably welcomed by her husband when she returned, or she 
would not have remained as long as she did. If the husband does not want her 
to come back and make further experiments in leading a conjugal life, he can 
easily stop her from returning. It is moreover unlikely after this litigation that 
she will make any further attempts to return to him. 


The appeal is dismissed with the costs of the first respondent. 


B.V.V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Sussa Rao. 


J. F. Mathias .- Petitioner. * 
Motor Vehicles Act (IV of 1939), section 87 (1) (a)—Police officer signalling to stop vehicle—Fatlure to 
Stop—Proof that police officer was in untform— Necessity. 
Where a motor prosecuted for a violation of section 87 (1) (a) of the Motor Vehicles 
Act in that he failed to stop the vehicle when a stop signal was given by a police officer : 


Held, it was the duty of the prosecution to adduce evidence to establish that the police officer 
concerned was in uniform at the time when the a se offence was committed. The Legislature 
had purposely added the words in “ uniform” in the 1939 Act. It is not permissible to ignore 
that ingredient of the offence. In the absence of proof that the officer was in uniform it has to be 
held that the offence has not been proved to have been committed. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate of Mangalore, dated 14th November, 1947, in C. A. No. 7 
of 1947, preferred against the judgment of the Court of the Stationary Su 
Magistrate, Mangalore, in C. C. No. 737 of 1947. 

M. Santosh for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orpver.—The charge against the accused was that he on goth June, 1947, 
at about 9-15 A.M., when he was riding his motor cycle M.D.X. 82 on the public 
road from Maidan road towards Balmatta side failed to stop the vehicle at the 
Hampankutta beat point No. 3 when a stop signal was given by a police officer 
in uniform at that traffic point thereby violating section 87 (1) (a) of the Motor 
Vehicles Act. The Stationary Sub-Magistrate believed the evidence of the police 
constable and convicted the accused under the said section and fined him a sum 
of five rupees. I have no reason to disbelieve the evidence of P. W. r. 


* Cri. R. C. No. 198 of 1948. 17th September, 1948. 
(Crl. R. P. No. 189 of 1948). 
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Mr. Santosh raised a point for the first time that the prosecution did not establish 
‘by evidence one of the important ingredients of the section, namely, that the police 
officer was'in uniform at the time the offence is alleged to have been committed. 


Section 87 (1) (a) of the Motor Vehicles Act, 1939, reads as follows : 


The driver of a motor vehicle shall cause the vehicle to stop and remain stationary so long 
as may reasonably be necessary (a) when required to do so by any police officer in uniform.”  _ 
Section 4 of the Indian Motor Vehicles Act (VIII of 1914) reads as follows : 

“ The person in charge of a motor vehicle shall cause the vehicle to stop and to remain so long 
as may reasonably be necessary (a) when required to do by any police officer for the purpose of 
regulating traffic or of ascertaining his name and address with a view to prosecuting such person 
under this Act or for any purpose connected with the enforcement of the provisions of this Act or 
the rules thereunder.” 

It will therefore be seen that the Legislature purposely added in the amending 
Act the words “in uniform.” It is not permissible to ignore that ingredient of 
the offence. It is the duty of the prosecution to adduce evidence to establish that 
the police officer concerned was in uniform at the time when the alleged offence 
was committed. In this case that evidence is not forthcoming, though in the 
charge it was stated, that the police officer was in uniform. This is a very important 
defect in the prosecution case. I therefore hold that the prosecution did not prove 
that the accused committed the offence within the meaning of section 87 (1) (a) 
of the Motor Vehicles Act. The revision petition is allowed and the conviction 
and sentence of the petitioner are set aside. 

V.S. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE YAHYA ALI. 


The Commissioner of Income-tax, Madras .. Applicant* 
D. 

Messrs. Siddareddy Venkatasubba Reddy and Bros., Gudur .. Respondents. 
Income-tax Act (XI of 1922), section 10 (2)— Business of winning and selling mica—Money expended 


For the acquisition of mining rights in different plots of land for varying périods— Nature of expenditure—If allow- 
able as a deduction under section 10 (2). 


Moneys expended for the acquisition of mining rights in different plots of land for varying 
iods by an assessee carrying on the business of winni and selling mica is capital expenditure 
jn respect of which the assessee will not be entitled to any uction under section 10 (2) of Income-tax 


ct. 
Tests for determining nature of expenditure and the authorities discussed. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. No. 69 Madras of 1944-45 on its file for decision. 

C. S. Rama Rao Sahib for Applicant. 


M. Subbaraya Aiyar for Respondents. 


The Judgment of the Court was delivered by f 

The Chief Fustice—The question referred to us by the Income-tax Appellate 
Tribunal for our decision, on the application of the Commissioner of Income-tax, 
Madras, is as follows : 

“ Whether the total sum of Rs. 4,090 paid by the respondents in the year 1937-38 under the 
documents dated 1st March, 1935, 19th May, 1937, 25th February, 1937, and 2nd October, 1936, is 
allowable as a deduction under section 10 (2) of the Indian Income-tax Act?” 

The respondents are a registered firm carrying on business at Gudur. According 
to the statement of the case their business was, “to win mica and sell it after refine- 
ment.” They entered into four agreements in writing, bearing the dates mentioned 
in the question, with persons who owned certain patta lands in Nellore district, 
ee OO 


* Case Referred No. 27 of 1946. grd September, 1948. 
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and who had also obtained what are described as patta land agreements from 
the Government for mica mining. The four documents relate to different mines, 
namely, .the Kubera mine, the Lakshminarasimha mine, and the Deepad 
mine. The last mine does nota pear to have been worked at any time before the 
dates of the agreements, but in the other two mines, work had been carried on but 
was suspended at the time of the execution of the agreements relating to them. 
Under these four documents, the assessees in consideration of payment of sums 
of money in instalments, were granted the mining rights in the respective mines. 
The periods for which the assessees were entitled to enjoy the mining rights vary 
from 5 to 9 years. The assessees claimed a deduction of the amounts paid by 
them under the four documents above-mentioned under section 10 (2) of the Indian 
Income-tax Act. Mr. Subbaraya Aiyar, learned counsel, stated to us that the 
deductions were claimed under clause (xtt) of that sub-section (now clause xz). 
The amounts, however, were disallowed by the Income-tax Officer on the ground 
that they were paid for acquiring a right and the expenditure was therefore one of 
capital nature. On appeal, the Appellate Assistant Commissioner came to the 
Same conclusion, relying upon three decisions of this Court to which reference 
will be made later. On further appeal, the Appellate Tribunal came to a different 
conclusion and allowed the amount to be deducted. The ground of the Tribunal’s. 
decision can be set out in their own words. They said, 

“No doubt, the cases relied upon by the department prima facie lead to the conclusion that they 
are on all fours with the facts of the present case, but we think that those cases can be distinguished 
from the present one. One important fact about those cases are that a lump sum amount-was fixed 
for the purpose of procuring the right to work a mine in those cases, which sum was allowed to be 
‘paid by instalments, whereas in the present case it was merely an annual sum fixed for the use and 
occupation of the land. Besides, the lessee could always exercise the option of terminating the lease 
at the end of any particular year by giving three months’ notice to the lessor, which clause does not 
find place in the other leases. In the nature of the business the use and dccupation may mean: 
excavation of earth, putting in shafts and all that is necessary for the purpose of mica mining, but 


that to our mind canhot make the annual sum payable to the landlord, in the circumstances of this 
case, anything else but rent. We, therefore, allow this sum of Rs. 4,090 as a revenue expenditure.” 


This view of the Tribunal is challenged by the Commissioner of Income-tax. 


The decision of the question referred depends upon the determination of the 
nature of the payments made by the assessees under the four documents men- 
tioned in the question, whether they are capital expenditure or revenue expenditure. 
If capital expenditure, the amounts will not be admissible deductions. 


_ There is no definition of “ capital expenditure ” in the Indian Act. In the 
English Statute, the phrase “ capital expenditure ” is not used, but the words used 
are : 

_ “any capital withdrawn from or any sum employed or intended to be employed as a capital 
in such trade, business, profession, employment, or vocation.” 

But these words have always been understood to cover what is called “ capital’ 
expenditure ” in the Indian enactment. In the absence of a definition, attempts. 
have been made in Britain to evolve tests, more or less definite, to'be applied for the 
determination of the nature of a particular expenditure. As pointed out in 
Halsbury’s Laws of England, Vol. 17, section 325: 

“ It is difficult to lay down a definite series of tests which will cover all cases.” 


But certain tests may be discovered in the decided cases which can be regarded as. 
sufficiently accurate to form the basis of a working rule. Courts however are more 
interested in deriving assistance from decided cases on similar or analogous facts. 
and circumstances rather than in an academic statement of a rule of thumb. The 
following passage from the speech of Lord Macmillon in Van Den Berghs, Lid. v. 
Clark+, represents the use which can be made of decided cases : 

“My Lords, the problem of discriminating between an income receipt and a capital receipt 
and between an income disbursement and a capital disbursement is one which in recent years has 
ee engaged your Lordships’ attention. In general the distinction is well recognised and 

y applied, but from time to time cases arise where the item lies on the borderline and the task off 


I, (1985) A.C. 431 at 438. 
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assigning it to income or to capital becomes one of much refinement, as the decisions show. The 
Income-tax Acts nowhere define ‘income’ any more than they define “ capital’... . . . Consequently,. 
it is to the decided cases that one must go in search of light. While case is found to turn upon 
its own facts, and no infallible criterion emerges, n eless the decisions are useful as illustrations 
and as affording indications of the kind of considerations which may relevantly be borne in mind in 
approaching the problem.” 
We shall first refer to leading decisions of the English Courts, which enunciate 
principles directly or indirectly applicable to the present case. In the City of London 
Contract Corporation, Lid. v. Styles1, a deduction was claimed in respect of a portion of 
the sum paid by a company in purchasing the benefit of certain unexecuted contracts 
which the company was formed to take over and from executing which their pro- 
fits were realised. It was contended that though the capital was used to ana 
contracts it was used wholly and exclusively for the purposes of the concern. But 
the deduction was disallowed. Bowen, L.J., said: 

“You do not use it “for the purpose of’ your concern, which means, for the purpose of carrying 
on your concern, but you use it to acquire the concern.” 
This case supplies one of the tests often applied, namely, whether the expenditure 
is for the acquisition of a business or of rights essential to the carrying on of a business. 


Another test was laid down by Lord Dunedin as Lord President of the Court 
of Session in Vallambarosa Rubber Co., Lid. v. Farmer*, namely, that 

“ capital expenditure is a thing that is going to be spent once, and for all and income erpen- 
diture is a thing that is going to recur every year.” 

But as the learned Lord himself indicated, it was a criterion which was not a 
bad criterion “in rather a rough way.” It was not obviously intended to be a 
decisive one in every case. This was recognised by Viscount Cave, L.C., in British 
Insulated and Helsby Cables, Lid. v. Atherton®, the case generally recognised as the 
leading modern authority on the subject, though as Lord Macmillan points out, 
Romer, L.J., 

“ was unduly optimistic when he said that it placed beyond the realms of controversy the law 

applicable to the matter.” 
The ‘facts Were these. The appellant company claimed to deduct in the compu- 
tation of its trade profits a sum which it had provided to form the nucleus of a 
pension fund for its employees. It was held that the sum ought to be debited to: 
capital and could not be deducted. The Lord Chancellor laid down the test in 
the following manner : i 

“But when an expenditure is made, not only once and for all, but with a view to bringing into. 
existence an asset or an ee for the enduring benefit of a trade, I think that there is very good 
reason (in the absence of special circumstances leading to an opposite conclusion) for treating such 
an expenditure as properly attributable not to revenue but to capital.” 

The fact that the asset acquired is of a wasting nature cannot be taken into account 
and will not make ey difercice in the legal position that the enditure for 
acquiring such an asset would be capital expenditure. (See Alianza Co. v. Bell*). 

The following instances were given as illustrating the application of the rule, 
namely, monies expended by a brewing firm with a view to the acquisition of new 
licensed premises, expenses incurred in transferring a manufacturing business to a 
new premises, expenditure incurred by a ship building firm in deepening a channel, 
which had all been held to be in the nature of capital expendture and not to be 
deductible under the Income-tax Acts. Other illustrations are to be found in the 
speech of Lord Macmillan in Van Den Berghs, Lid. v. Clark’. 

Another test which was adumbrated in John Smith and Son v. Moore, depends. 
on a differentiation between fixed and circulating capital. But this test has not 
been found to be helpful. (See Van Den Berghs, Lid. v. Clark’). 

These then are some of the well-established tests applied in English Courts 
and are tersely summed up in Halsbury’s Laws of England, Volume 17, section 
325 in the form of a working rule thus : 





L a LG 239. (1906) A.G. 18. 
2, (1910) 5 T.G. 529. 5: eet A.C. 431 at 440 and 443. 
g. (1926) A.C. 205. 1921) 2 A.C. 13. 


4. (1904) 2 K.B. 666: (1905) 1 K.B. 184: 
78 
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“ Outgoings which result in the acquisition of a fixed capital asset, or which , produce an 
advantage of a permanent and enduring nature are not allowable, but such advantage must be 
analogous to an asset.” | 
Many cases are found in the reports of Tax Cases in Britain in which in applying 
the test whether the outgoing was for the acquisition of a business, an exception has 
been made as regards expenditure incurred for acquiring raw mate for the 
purpose of the manufacturing business of an assessee, which has been held to be of 
the nature of revenue enditure. The leading case on this subject is Golden 
Horse Shoe (New), Lid. v. "Thurgood 1, Jn that case, a company which was formed for 
the purpose acquired the right to take away and re-treat very large dumps of 
residual deposits resulting from the working of a gold mine and called “ tailings. 
These “ tailings ” were known to contain a certain amount of gold and by a new 
process of treatment some of this gold was recovered and sold. It was held that the 
amount expended in acquiring these “ tailings ” was in the nature of revenue expendi- 
ture, because it was to acquire the raw material of the company’s trade and 
therefore the cost of the ““tailings” was a proper deduction. 


In this case, Lord Hanworth, M.R., points out how none of the tests suggested 
offered a strict rule of guidance and that the case had to be decided upon its own 
facts. He found that the facts seemed to point to a manufacturing business applied 
to raw material already “ won and gotten.” The following observation of his at 
page 561 is somewhat relevant to the present case: 


“ If the metaphor of working a mine be applied, it might be said that the purchase of the dumps 
‘was a capital outlay.” 


Romer, L-J.; puts the question to be decided thus : 


“ Are the dumps the raw material of the appellant’s business or do they merely provide the 
means of obtaining that raw material?” 


and answers it that in his opinion they are the raw material itself. 


Some of the other decisions cited to us in the course of argument by either 
counsel may be now dealt with. In Bonner v. Basset Mines, Lid.*, a mining com- 
pany claimed to be allowed as a deduction the cost of deepening a main shaft. But 
the deduction was not allowed as it was held to be in the nature of a capital expen- 
diture. The decision in this case turned on the evidence as to the nature of the 
extension of the shaft and having regard to the evidence, it was held that the assessee 
by lengthening the shaft to a considerable extent had in effect opened up a new 
mine, so to speak, in the same way as they would have opened up a new mine if 
they had started a fresh shaft. In Robert Addie and Sons Collieries, Lid. v. Commise . 
stoners of Inland Revenue®, under the terms of a mineral lease, a colliery company was 
shi a to restore to an arable state all ground occupied by it or damaged by its 
workings, or, at its option, to pay the lessor for all such ground not so restored, 
at the rate of thirty years’ purchase of the agricultural value thereof. In the exercise 
of its option, the company paid the lessor a sum of £6,104 as representing the value 
of the damaged lands. It was held by the Court of Session of Scotland that such 
a payment was in the nature of capital expenditure and was not therefore a proper 
deduction in computing the company’s liability to income-tax. The following 
passage from the Lord President’s (Clyde) judgment is instructive : 

“ It is necessary accordingly to attend to the true nature of the expenditure, and to ask one’s 
self the question, is it a part of the company’s working expenses ?—is it expenditure laid out as part 
of the process of profit earning ?—or, on the other hand, is it a capital outlay ?—1is it expenditure 
necessary for the acquisition of property or of rights of a permanent ter, the possession of which 
is a condition of carrying on its trade at ali?” 

In Mallett v. The Stavelay Coal and Iron Co., Lid.*, the assessee was a colliery company 
who held the right to work certain beds of coal under two leases, dated 1882 and 
1919 for terms of 63 and 21 years respectively. In 1923, the company agreed 








B. 548. 3. (1924) 8 T.C. 671. 
C. 146. 4. (1227) 13 T.C. 772. 
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with the lessor for the surrender of a part of the seams demised by the lease of 1882 
and of the whole of those demised by the lease of 1919, the company being absolved 
in the latter case from the obligation to restore the surface of the land. The con- 
sideration paid to the lessor was £3,500 in one case and £3,000 in the other. ‘The 
assessee company claimed the total sum of £6,500 as a deduction in computing their 
‘profits but it was held that the payment for the surrender was an expenditure of 
capital andi not an admissible deduction for income-tax purposes. Though the 
case dealt with a transaction of surrender of a mining lease, there are observations 
-of Rowlatt, J. at page 778 which have a great bearing on the question in issue : 

“ It is abundantly clear that when a colliery company acquires a lease the expense of acquiring 
the lease is the expense of acquiring a capital asset and is a capital expenditure, and it has frequently 
been remarked that it is very hard that there is no provision for allowing the company a sinking fund 

-or anything of that sort to replace that capital expenditure. But there it is ; it is a capital expenditure. 
If they sell the lease that they have acquired, or part of it, at an advantage, I cannot but think that 
that is a receipt on account of capital, and here what they have done is to get rid of some areas 
which they thought would be unremunerative ; they thought it well to pay for it. In my judgment 
all the receipts and payments in connection with acquiring and disposing of leascholds of minerals 
to be worked iby collieries in this way are capital transactions for this purpose.” 

“The three Madras decisions which were relied upon by the Income-tax Officer 

-and the Appellate Assistant Commissioner may now be referred to. In Com- 

amasstoner of Income-tax v. Chengalraya Mudaliar,) the assessee entered into an agree- 
ment with the Secretary of State for India in Council for the excavation of lime 

-shells from certain Government lands. Under that agreement, he was to have the 

-exclusive privilege of excavating lime shells within a specified area for a period of 
three years in consideration of a sum of Rs. 27,750 payable in 12 equal quarterly 

instalments. ‘The assessee was described as a lessee, the document as a lease. It 
was held by, Full Bench consisting of Beasley, C.J., Ramesam and Sundaram Chetti, 

JJ., that the sum of Rs. 27,750 was neither rent nor the purchase price of the 
shells lying upon and under the land which was to be excavated but that it was 
capital expenditure and therefore not a deductible item in computing the 

income derived by the assessee. Dealing with the contention that the amount was 
really the purchase price of the shells, the learned Chief Justice says : 
“ I am clearly of the opinion that this cannot by any stretch of imagination be considered a pure 

«chase of lime shells. It might he different had the lime shells been previously excavated and heaped 


up in heaps upon the land. It ram ae then have been ed thatit was a purchase of so much raw 
material. Here the amount of shells won is entirely dependent upon the will or the efforts of the 
33 1 


assessee., 

The fact that the amount was paid by instalments did not make it in any sense 
rent. A distinction was drawn between payments made for the purpose of starting 
a particular venture and payments made in order to carry on an already existing 
business and to earn a profit out of it. But this distinction did not depend upon 
the fact that the assessee had previously entered into a number of similar engage- 
‘ments and the expenditure in question was an initial expenditure for that particular 
‘venture. In the Commissioner of Income-tax, Madras v. Ghengaloaraya Chettiar?, 
-a transaction very similar to that in Commissioner of Income-tax v. Chengalvaraya 
Mudalar’, was the subject-matter of the reference. There the assessee got by a 
‘deed the exclusive right to excavate shells lying under Government property for 
three years for a payment of Rs. 30,450, payable by certain instalments and one- 
third of this amount was described therein as “the annual lease amount.” It 
was held that the amount wasa capital expenditure and not a revenue expenditure 
and the assessee could not claim a deduction in respect of such sum, following the 
ruling in Commissioner of Income-tax v. Chengaloaraya Mudaliar}. An attempt made 
by the learned counsel for the assessee to show that the words “ the annual lease 
amount ” ap ing in the instrument in question there, made a material difference, 
completely failed. These two decisions were followed in Abdul K ayam Sahib Hussain 


1 
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Sahib v. Commissioner of Income-tax, Madras, by another Full Bench of this Court. 
There, the assessee acquired the exclusive right for a certain period to collect chunks- 
from chunk beds belonging to the Ramnad and Sivaganga Samasthanams and 
agreed to pay them a certain amount in instalments in consideration of 
the grant of the right. It was held that the amount paid was capital expenditure 
and was not therefore an admissible deduction. For the assessee, reliance was. 
placed on the case of Golden Horse Shoe (New), Lid. v. Thurgood?. But that case 
was distinguished thus : 

“ Now in the present case what the asseasee paid for was the right to win conch shells. He was 
not purchasing the right to any specified quantity of conch shells. It was merely the right to wim 


what he could from the beds where the conch shells were lying. What he got was the means or ob- 
taining the material for his business, not the material itself.” 


Cases of other High Courts in India were also cited. In Commissioner of Income-tax v. 
Tikaram & Sons Lid.*, a Full Bench consisting of Sulaiman, C.J., Harries and Bajpai, 
JJ., held that where a company carrying on the business of manufacturing bricks was. 
the proprietor of a part, and the lessee of the remainder, of a piece of land on which 
it carried on the business and from which it dug up the earth for making the bricks, 
the value of the earth dug up and utilised for the manufacture of bricks was of 
the nature of “ capital expenditure ” and should not be deducted from the total 
profits for the purpose of assessment to income-tax. The decision in that case 
proceeded on a distinction between a company purchasing merely raw materials 
for the purpose of manufacturing bricks and a company acquiring rights in 
immoveable property which included the right to dig out earth and use it for 

the’ purpose of manufacturing bricks. The learned Judges say : 

“The company by taking this lease has not purchased so many maunds of earth for so many 
rupees but has acquired lessee’s rights in the immoveable property which includes the right to dig 
out earth and use it for the purpose of manufacturing bricks. The position seems to be more ana- 
logous to that of a company which is working a quarry or mine rather than to an ordinary manufac- 
| turer who purchases raw materials for the purpose of his manufacturing business.” 

After discussing some of the leading decisions in English Courts their conclusion. 
is stated thus : 


“ It therefore seems that the case of a brick field is very similar to that of a quarry or a mine 
and the proprietor of the land or the lessee is not a mere purchaser of raw materials but a person 
who has acquired certain rightsin the land and the amount invested by him must therefore be 
treated as capital expenditure within the meaning of section 10 (2) (ix). .... He has really not 
purchased any raw materials for cash and he cannot be allowed to claim a deduction of the 
supposed value of the earth taken out of the land as part of the property.” 

This decision was followed by a Division Bench of the same High Court in In re- 


Ganeshilal Bhattawala*. 


The case of Sardar Singhar Singh & Sons v. Commissioner of Income-tax®, decided 
by the Oudh Chief Court also related to leases of plots of land for the purpose of” 
excavating earth for the manufacture of bricks. The leases mentioned a certain rate 
per bigha as the cost of, or compensation for, the earth excavated. It was held 
that the price of or compensation for the earth mentioned in the deeds was akin 
to royalties on coal extracted from coal mines, and that the expenditure incurred 
was of a capital nature. The decision in Commissioner of Income-tax v. Tikaram 
and Sons, Lid.*, was approved and followed. R”: 


The facts in In re Parmanand Haveliram® decided by the Lahore High Court 
were as follows : The assessee was a manufacturer of potassium nitrate and sodium 
chloride. He manufactured his own crude saltpetre at different places and 
brought it to his refinery and analysed it into potassium nitrate and sodium chloride 
which are the finished products. Salt bearing land was acquired by the assessee in 
different villages from the proprietors on short term leases, the period of leases. 
varying from one to two years. The assessee employed his own labourers on the 
sites who scraped and collected the salt bearing earth and by an elaborate process. 
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of evaporation obtained the crude saltpetre which was sent to the refinery. It was 
held that the sum expended by the assessee on the leases for acquiring the sites 
for the purpose of extracting crude saltpetre was not in the nature of capital expendi- 
ture as it was expended for the purpose of running the assessee’s business and not 
in acquiring it. The judgment of the Full Bench was delivered by Munir, J. 
‘The learned Judge considered the following among other circumstances ap i 
from the statement of the case as having an important bearing on the decision of 
the question whether the expenditure was in the nature of capital expenditure : 
(1) that the dominant trait of the assessee’s business was that of a manufacturing 
business, (2) that the assessee sees gh for his manufacture his own raw material, 
(3) that the raw material was the crude saltpetre which may or may not be a 
marketable commodity, (4) that the assessee did not sell crude saltpetre but 
extracted it only for the purpose of subsequently being analysed into potassium 
nitrate and sodium chloride which were the finished products, (5) that in the `. 
extraction of crude saltpetre an elaborate process was employed and the raw 
material for its manufacture was kallar obtained from the sites acquired by the 
assessee under short term leases, the kallar itself not being a marketable commodity, 
-and (6) that the money paid as consideration for the leases was an outlay from 
circulating capital, the leases themselves not being a fixed capital asset. The 
learned Judge considered the case as one of exceptional difficulty as no parallel 
case had been cited before them which ‘could have assisted them in the decision 
of the precise point involved in the case, namely, that though the predominant 
character of the assessee’s business was that of a manufacturing business, the assessee 
did not purchase his raw material in the ordinary way from the market but procured 
it by a process of collection and manufacture. According to him, the essential 
point was that crude saltpetre was not sold by the assessee in the market and was 
acquired by him for the sole purpose of converting it into the finished products, 
that is, potassium nitraté and sodium chloride. The assessee did not make any 
profit by selling the crude saltpetre. The learned Judge found that the money 
expended by the assessee in acquiring the sites for the purpose of extracting crude 
ah aa was not expended in acquiring the assessee’s business but for the purpose 
of running it. The period of the leases ranged from one year to two years and: 
for that reason these leases according to him could not be said to bring into existence 
an asset or an advantage for the enduring benefit of the trade. The learned 
Judge, however, went on to observe : 


“The result may perhaps be different where the land worked is the property of the assessee, 
or is acquired by him on a long term lease, because in such a case the rights in the land would be 
a fixed capital asset.” 


That the final conclusion of the learned Judge was greatly influenced by the fact 
that in the case before him the leases were for short periods is amply evident from 
the following passage at the end of his judgment : 


“We have not been referred to any case where . - +» in the case of an annual lease or leases 
it has ever been held that the expenditure incurred in acquiring the leases is not a proper debit item 
to be charged against the incomings of the year. The case where the assessee owns a mine or 
acquires it under a long term lease is essentially different from that where he acquires yearly or short 
term leases, for the simple reason that whereas the former become fixed assets the latter represent 

irculating capital. What period would make a certain lease a short term lease or circula ting capital 
and what period would make it an asset of a ‘relatively permanent character’ is difficult to deter- 
mine and no general rule can be laid down on the point, but I have no doubt that where as here 
the asset acquired is not even a mine in the true sense and gets exhausted in the course of a year or 
so and is acquired with several other similar assets for the sole purpose of providing raw material 
for a manufacture and not for the purpose of producing a marketable commodity for sale, the expen- 
diture incurred in acquiring the asset is not a capital expenditure but a revenue expenditure.” 
As the correctness of this, decision was questioned in a later case before the same 
High Court, a Bench of five Judges was constituted to deal with it. In that case 
(In re Benarstdas Jagannath"), the assessee who was a manufacturer of bricks obtained 
certain lands on leases for the purpose of digging out earth for the manufacture 
of bricks. The periods of the leases varied from six months to three years. It 
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was held that the consideration paid for the leases represented the price of raw 
material and the assessee was therefore entitled to claim it as revenue expenditure 
under section 10 (2) (xii). The main objéct of the agreement was the procuring 
of earth for manufacturing bricks and not the acquisition of an advantage of a 

ermanent nature or of an enduring character. The position would be different 
in the case of sums spent for obtaining leases for a substantially long period, say, 
varying from ten to twenty years, because they would amount to an acquisition. 
of an asset of an enduring advantage to the lessee. 


In Jncome-iax Appellate Tribunal, Bombay v. Haji Subumiyan Haji Sirajuddin, it 
was held that payments made by the assessee in consideration of leases of several 
forests for the right to take harra nut and lac from the forest trees was capital expendi- 
ture and could not be allowed as deduction under section 10 (2) (xii) of the Income- 
tax Act. The argument was that the assessees merely purchased the raw material 
under the several agreements and that the price of such material should be deducted. 
But the argument was not accepted. In this case, there is an exhaustive discussion 
of case-law, both in Britain and in India, by Sen, J. 


In this state of the authorities, counsel took up the following positions. For 
the department, it was contended that the amounts in question which were paid 
under the four documents were capital expenditure, as they were expended as 
outlay for the initiation of the business. It was, expenditure necessary for the 
acquisition of property, of rights of a permanent character, the possession of which 
was a condition of carrying on the business. The business of the assessee was to 
win mica and sell it. It was not the business of a manufacturer and the expenditure 
was not for the purchase of raw material for the manufacturing business. The 
mining rights which were obtained under the four documents would be in the 
nature of an asset or an advantage for the enduring benefit of the business, and 
it is not necessary, that the benefit should be everlasting. The three decisions of 
this Court and the decisions in In re Ganeshilal Bhatiawalar*, Commissioner of Income- 
tax v. Tikaram G Sons, Lid.®, and Income-tax Appellate Tribunal, Bombay v. Haji 
Subumiyan Han Strajuddin* were relied on, besides the observations in Robert Addie 
& Sons Collieries, Lid. v. Commissioners of Inland Revenue® and Mallet v. The Staveley 
Coal and Iron Co., Lid.®, to which reference has already been made. For the assessee,, 
Mr. Subbaraya Aiyar, his learned counsel, urged that there was no initiation of a 
business, as the assessee was doing business in mica even before the agreements 
in question, and that two of the mines had already been worked before the exe- 
cution of the concerned agreements. His further contention was that the business. 
of the assessee was of the nature of manufacture and the acquisition of any rights 
under the documents must be treated as purchase of raw material necessary for 
the carrying on of the manufacturing business. He placed great reliance on the 
judgment of the Lahore High Court in In re Parmanand Haveli ram”, which he said 
was substantially approved in the later decision in In re Banarsidas Jagannath’. 


Mr. Subbaraya Aiyar attempted to distinguish the decisions in Commissioner of 
Income-tax v. Ghengaluaraya Mudaliar®, Commissioner of Income-tax, Madras v. Chengalvaraya 
Chetttar?® and Abdul Kayum Sahib Husain Sahib v. Commissioner of Income-tax, Madras), 
on the ground that in those cases the expenditure was incurred for beginning the 
business, that it was outlay for the first time and not expenses for an already existing 
business. There is a slight fallacy in the way in which this attempt was made, 
namely, to treat the business of the assessee as mica mining, and because the assessee 
had been carrying on that business even prior to the execution of the agreements 
in question, to treat the said agreements as acts done in the course of the carrying 
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on of the business. The fallacy is this: In a broad sense, an assessee can be said 
to carry on a particular kind of business, but it may consist in several separate 
ventures. While carrying on an already existing business, there may be an extension 
of a business, there may be a substantial replacing of equipment. In all such. 
cases, the expenditure incurred for starting new ventures, for extending the business. 
and for replacing equipment cannot be treated as revenue expenditure. In Com- 
missioner of Income-tax v. Chengaloaraya Mudaliar}, the learned Chief Justice points out: 
“ The payment to be made was merely for the purpose of starting that particular venture. <... 


I do not think that the fact that the assessee had previously entered into a number of similar agreements 
affects the question.” 


Nor does the fact that two of the mines had been worked before make any 
difference. The money paid by the assessee was for taking over such mines. It 
is exactly. similar on principle to the case in the City of London Contract Corporation, 
Lid. v. Styles’, in which the assessees took over the business of another company 
which had a number of unexecuted contracts on hand and the assessees paid a 
lump sum of money to obtain the benefit of those contracts. Vide also John Smith 
& Son v. Moore®, in which the price paid for similar forward coal contracts was 
held to be part of the assessee’s fixed capital and not allowable as a revenue 
einige 


set b which learned counsel for the assessee most strenuously pressed 
was ea ere was a case of a manufacturing business for which the assessee was 
making provision for raw material. The process of manufacture, according to 
him, was refining the mica which was won and gotten from the mine just as the 
assessee in the case of In re Parmanand Haveliram*, took short term leases to collect. 
the crude saltpetre to serve as raw material for manufacturing the finished products, 
potassium nitrate and sodium chloride. In this case, the assessee had taken the 
agreements in question to obtain the “raw mica” to manufacture the refined 
mica which is the finished product. The flaw in the argument is that the business. 
of the assessee can in no sense be described as a manufacturing business. The 
follo observations of Channel, J., in the case of Alianza & Co. v. Bell® are 
extremely useful in considering this point : 

“The question in this case which we have to consider is what is the nature of the adventure or 

concern which this Pa aa den company is carrying on. If it is merely a manufacturin a business, 
then the procuring of the raw material would not be a capital expenditure. But ifit is like the working 
ofa paricular mine or bed of brick earth, and converting the stuff worked into a marketable commo- 
dity, then the money paid for the prime cost of the Fhe saat so dealt with is just as much capital as the 
money sunk in machinery or buildings.” 
The decision of Munir, J., in In re Parmanand Haveltram*, must be read along with: 
the later decision of the Full Bench of five Judges in In re Benarsidas Fagannath®. 
There are different passages in the judgment of Munir, J., which it is difficult to. 
reconcile. ‘The duration of the leases to which Munir, J., appears to attach great 
weight is not certainly a valuable or correct test. In Income-tax Tribunal, Bombay v. 
Haji Subumiyan Haji Sirajuddin”, Mahajan, J., refused to assent to the obiter dicta 
of Munir, J., in the concluding portion of his judgment relating to the duration 
of the lease. He says: 

“ With great respect to my learned brother Munir, J., I cannot assent to the obiter observa- 
tions that His Lordship made in the concluding portion of the passage cited above. If according to- 
ordi principles of the trade, the crude saltpetre obtained from the leased land is merely raw 
material, then whether the raw material is obtained for a number of years or only for a year or so 
cannot affect the decision of the case and alter the nature of the revenue expenditure into capital 
expenditure.” 

The judgment of the Fuller Bench of five Judges in In re Benarsidas Fagannath® 
was delivered by Mahajan, J., and the learned Judge states the question in contro- 
versy in that case thus : 
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WA 
“The question in controversy, however, is that when in the course of a business and in order 
-to produce bricks expeditiously and economically (and not when the business is being started for 
‘the first time) a manufacturer makes certain of the supply of earth (which would be the raw material 
for his finished product) by taking a plot of land on lease, cither of short or moderate duration but 
not such as to amount to a conveyance of land, can the expenses incurred in entering into such a 
transaction be classed as those of a capital nature?” 


-He answered the question thus : 


oe a in the present case privil acquired to excavate a specified quantity of earth 
from a certain area of land during a period of six months to three years cannot be held to amount to 
the establishment of a source of supply of raw material of any stable character to the manufacturers of 
bricks. The transactions amount to the mere purchase of unloosened earth from the land and 
to no more,” 
It is impossible to find any analogy between the facts in In re Parmanand 
-Haveliram! or In re Benarsidas Jagannath, and the facts of the present case, 
Here is a simple case of an assessee carrying on the business of winning 
mica and selling it, and acquiring mining rights in different plots of land. 
This is not a case like that, for instance, of the Golden Horse Shoe Case®, in which 
after the mineral had been won and gotten it was dumped on the surface. 
‘This is not a case of sale of any raw material as such. The business consists 
in winning mica. In the case of an agreement under which an _assessee is 
-entitled to excavate all earth to a particular depth to be used as raw material 
for the manufacture of bricks, it can be said that there is a sale of all that quantity 
.of earth. You can with some trouble give even the exact cubic contents of the 
-earth sold in that way. But in the case of an acquisition of mining rights under 
.an agreement like the agreements in question, it is impossible to say that there is 
.a sale of so much mica. The winning of mica depends upon many uncertain 
factors. The mine may prove disappointing in that it may not yield much mica. 
It will be opposed to common sense to say that an acquisition of rights to win mica 
is a sale of mica as raw material. On the facts of this case, it is abundantly clear 
that there is no manufacturing business and there is no sale of any raw material. ` 
‘The assessee carries on the business of winning and selling mica and for the business. 
acquire mining rights in various places. Money expended for the acquisition 
-of such rights must be held to be capital expenditure. 


The answer to the question is in the negative. The respondent will pay to 
ithe applicant costs of this reference—Rs. 250. 


K.S. — Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice HORWILL. 
R. Thimmappa and another .. <Appellants* 
U. 


Lingutla Balayya and others . .. Respondents. 


Provincial Insolvency Act (F of 1920), section 43—Annulment of adjudication and property ordered to con- 
tinue to vest in Official Receiver—Alienation by insolvent set aside in the meantime—Alisnees depositing sufficient 
money to pay all creditors—Insolvent also depositing sufficient money to pay off creditors and the alienees— 
_Person entitled to the property under the set aside altenation. 
On 22nd June, 1937, B, then in insolvent circumstances alienated his property in favour of V 
-and others. n 13th August, 1938, the alienee sold some of the pro to R and on 10th A 
1944, R eat some of his rights to T. B was adjudicated insolvent on 8th March, 1938. At 
the instance of the Official Receiver the alienations of 22nd June, 1937, and the consequent alienations 
“were set aside. On gth February, 1940, the adjudication was annulled under section 43 of the Pro- 
vincial Insolvency Act; but the prop was ordered to continue to vest in the Official Receiver. 
Subsequently the alienees deposited in t a sufficient sum of money to pay off all the creditors 
and asked that the property be delivered to them. The insolvent also subsequently deposited money 
sufficient to pay off the creditors as well and to pay the aliences what was due to them under the deed 
«of 22nd June, 1937. 
On a question whether B, the insolvent or his alienees were entitled to the properties, 
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Held, the alienees should be given possession of the property since it was not necessary to sell them 
for meeting the debts of the creditors despite the fact that the alienation had to be set aside in its 
entirety, The insolvent should be allowed to withdraw the amount deposited by him. 


An insolvency Court administers the assets of the insolvent in equity for the benefit of the cre- 
ditors and restores it to the person to whom it is properly due, if the claims of the creditors do not 
necessitate the sale of the property. i 

Appeals against the orders of the District Court of Bellary dated gth August, 
1946, 19th August, 1946 and 18th September, 1946, respectively and made in 1, A. 
No. 60 of 1946 in I.P. No. 21 of 1937 and I.A. No. 9 of 1946 in I.P. No. 21 of 1937 
and I.A. No. 241 of 1946 in O.S. No. 51 of 1945 respectively. 


Ch. Raghava Rao for Appellants. 


P. Chandra Reddi, A. Bhujanga Rao, D.R. Krishna Rao, O. Chinnappa Reddi and 
C. kondiah for Respondents. 


The Court delivered the following < 


JUDGMENT.—On gand June, 1937, the first respondent, Balayya, who was 
then in insolvent circumstances, alienated his property in favour of one Nagappa 
and others. On 13th August, 1938, the alienees sold some of the property to 
Rami Reddi, and on roth August, 1944, Rami Reddi transferred some of his 
rights to [himmappa. Balayya was adjudicated an insolvent on 8th March, 1938. 
At the instance of the Official Receiver, the alienations of 22nd June, 1937, and 
the consequent alienations were set aside. On gth February, 1940, the a judica- 
tion was annulled under section 43 of the Provincial Insolvency Act; but the 
property was ordered to continue to vest in the Official Receiver. Subse- 

uently, the alienees deposited in Court a sufficient sum of money to pay off all 
the creditors and asked that the property be delivered to them. The insolvent 
subsequently also deposited money sufficient to pay off the creditors as well and 
to pay the alienees what was due to them under the deed of 22nd June, 1937. 


The question that arise in these three appeals is whether the insolvent, Balayya, 
is now entitled to have the property or the alienees. 


I have no doubt that the learned advocate for the insolvent is right in his con- 
tention that the alienation was set aside for all purposes and not to a limited extent 
or for a limited purpose. In other words, after the alienation was set aside the 
alienees had no rights whatsoever. Nevertheless, it has always: been recognised in 
insolvency proceedings that where a portion of the property alienated is sufficient 
to meet the debts of the creditors, the alienee should be given possession of the 
remaining property ; because the object of setting aside the alienation was to sat; 
the debts of the creditors. If that purpose could be fulfilled by a sale of only a 
portion of the property, then the alienees should be allowed to retain the property 
which it was not necessary to sell, despite the fact that the alienation had to be 
set aside in its entirety. It seems to me that the same principle would apply where 
it was not necessary to sell any of the property, because the alienees had deposited 
in Court a sufficient sum of money to pay off the creditors. No decision bearin 
‘directly on the rights of the alienees in such circumstances has been cited ; but 
reference may be had to Dharmasamarajapya v. Sankamma}, a decision of King, J. 
Referring to certain English cases, he said : 

“As it was unnecessary to dispose of the property covered by Exhibit II in order to mest the 
claims of the insolvent’s creditors it seems to me that the effect of the annulment of Exhibit II must. 
automatically disappear at the conclusion of the insolvency proceedings.” 


Referring to In re Parry: Ex parte Salaman?, the learned Judge said : 


“ The annulment of an alienation of this kind is solely in the interests of an insolvent’s creditors 
and to the extent that those interests do not e the annulment, the annulment is automatically 
«cancelled. I would hold therefore that from ch, 1928, sare any rights which had accrued 
under Exhibit I] are automatically restored, and this appeal must be decided upon an examination of 
the gift deed, | Exhibit II.” p ; 
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There is some substance in the contention of Mr. Chandra Reddi for the insol- 
vent that since the alienation was set aside by an order of the Court, the setting 
aside of the alienation cannot be automatically cancelled upon the paying off of 
the creditors ; but the decisions referred to would show that the ordinary course to 
be adopted, where it is not pecessary to sell the property which was the subject of 
the alienation in order to pay the creditors, is that it should be restored, if not auto- 
matically, at any rate by an order of the Court, to the persons from whom it was 
taken. An insolvency cour administers the assets of the insolvent in equity for 
the benefit of the creditorsand restores it to the person to whom it is properly due, 
if the claims of the creditors do not necessitate the sale of the property. 


It is argued that since the order of the Court is one passed in equity the pro- 
perty should not be restored to the alienees, but rather to the alienors; because the 
property was found in Letters Patent Appeal No. 24 of 1944 to have been sold for a 
very inadequate sum. That however is the concern of the alienors. If they chose, 
in order to defraud their creditors, to sell valuable property for much less than 
what it was worth, they cannot complain at having to suffer the consequences of 
their fraud. 


The alienees have not only asked that the property should be restored to them,. 
but also that the payment of the creditors out of the sum deposited by the insolvent 
in Court should stand ; in other words, that the money that they have deposited in 
Court should be allowed to be withdrawn by them and that the property should 
also be given to them. That would be a most inequitable course. It is unlikely 
that the insolvent had himself the money which he deposited in Court. He had 
presumably to enter into some arrangement, whereby those who financed him were- 
to be reimbursed after the insolvent re-obtained possession of the property. More- 
over, the deposit made by the insolvent must be regarded as a conditional one, 
that if the Court found-that it was unable to grant the insolvent’s request to- 
restore the property to him, the money should be given back. 


The property should therefore be restored to the alienees; but the money 
deposited by them in the Anantapur Court and subsequently transferred to the- 
Bellary Court should be utilised for the payment of creditors, the insolvent being 
allowed to withdraw from the Court the amount deposited by him. 


The appeals are allowed ; but in view of the fact that the appellants have: 
asked for more than what could reasonably be given to them and the arguments 
put forward by them were not those which have been accepted, there will be no. 
order as to costs. If the money deposited by the insolvent, or any part of it, has 
been already distributed to creditors, the insolvent should be reimbursed from the- 
amount deposited in I.A. No. 9 of 1946 and any amount remaining over of the 
sum deposited inI.A. No. g of 1946, after all the creditors have been paid shoul 
be refunded to the petitioner in I.A. No. 9 of 1946. 3 


K.S. —— Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 
‘The Madura Sri Meenakshi Sundareswaral; etc., Devasthanams, 
through its xecutive officer .. Appellant* 
U. 
Sellathayee .. Respondent. 


Madras Estates Land Act (I of 1908), sections 24 and 26 (3)—Remission granted by plaintif s predecessors- 
in-titls to defendants essors-in-titleh—Reason for the grant unknown—Claim by plaintiff for enhanced” 
rent—Burden on defi to show remission enures permanently for his benefit—Section 26 (3), if could be 
applied to Devasthanams ; 


In a suit for arrears of rent claimed at the rate of full taram assessment, the defendant resisted 


taram assessment and that any demand for an enhanced rent would be illegal. From the evidence 
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it could be assumed that for some reason a remission of rent was granted by the plaintiff's predecessors- 
in-title at some time, presumably based upon some lawful contract, the terms of which are 
however unknown. ; 

Held. (i) As the burden is upon the defendant of proving that the remission once granted to 
him enures for all time and for the benefit of all persons who may occupy the land, even though 
they were not the persons to whom the concessions were originally granted, in the absence of 
evidence as to the nature of the contract, the plaintiff is entitled to charge the full taram rent, The 
provisions of section 24 of the Madras Estates Land Act do not apply to cases where a right to 
remission does not continue, 


(ii) Section 26 (3) of the Act could be applied to a Devasthanam as a trustee is a landholder 
within the meaning of section 3 (5) of the Actand whenever there is a change of trustee there is 
technically a change of landholder, so that the present trustee has a right to invoke section 26 (3) and 
claim that he is not bound by any remission granted by his predecessors. 

Appeal .against the decree of the District Court, Madura, in A.S. No. 27 of 


1945 preferred against the decree of the Court of the Deputy Collector, Melur 
division at Madura in O.S. No. 53 of 1944. 


K. Kutttkrishna Menon and K. Veeraswami for Appellant. 
K. S. Desikan for Respondent. 
The Court delivered the following 


Jupoment.—The suit out of which this appeal arises was one against the defen- 
dant for arrears of rent, claiming at the rate of the full taram assessment on the 
defendant’s lands. ‘The defendant resisted the claim and asserted that his prede- 
cessors-in-title from time immemorial had been paying rent at only one-fifth of the 
taram assessment and that any demand for an enhanced rent such as is claimed 
in the suit would be an illegal one. A further question was raised whether the 
defendant is a ryot. It was conceded in the lower appellate Court—and is here— 
that she is. The learned Deputy Collector, after giving a finding that the defendant 
is a ryot, went on to analyse the documents ; and concluding very briefly with a 
summary of section 24 of the Madras Estates Land Act, which prevents the land- 
holder from enhancing the rent, held that the plaintiff was not entitled to claim 
rent at the full taram assessment. The evidence let in afforded very little material 
upon which the Courts could judge the reasonableness or otherwise of the plaintiff’s 
claim. ‘The defendant had been paying rent at the full taram assessment from 1930 
onwards ; but from 1904-1905, his predecessors-in-title had been paying only at 
about one-fifth of the taram rate. ‘There is no evidence to show why the predecessors- 
in-title of the defendant had been paying such a low rate of rent, and so it is not 
surprising that the Deputy Collector did not devote very much attention to discus- 
sing the conclusions that had to be drawn from such meagre evidence. The learned 
District Judge felt that same d fficulty ; and his judgment is a very short one. He, 
too, briefly analysed the evidence, pointing out that the lower rate of rent had been’ 
paid from 1930. He then went on to say: 


“ The Devasthanam cannot invoke section 26 {3) of the Madras Estates Land Act. Section 24, 
lays down that the rent of a ryot shall not be enhanced except as PU, this Act. That one-fifih 
of the taram assessment was the rent lawfully payable cannot be denied.” 


He therefore agreed with the trial Court and dismissed the appeal. 


It seems to me that since there was no reason to doubt that the taram assessment 
on the land was what it was stated to be in Ex. P-6 and which it was assumed to be 
in the Courts below, one must conclude that for some reason or other now unknown 
a remission of rent was granted by the plaintiff at some time or other. The ques- 
tion is whether we must assume that the reason for remission was one that precludes 
the Devasthanam from ever demanding more than the reduced rate. 


The learned District Judge seems to be wrong in saying that section 26 (3) 
could not be applied to a Devasthanam, on the ground that the Devasthanam has 
always been, and still is, the landholder. A landholder, according to section 3 (5) 
includes, | 

ss person entitled to collect the rents....... of the estate by virtue of 


? 


every 
any provision of law.” - 
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A trustee is therefore a landholder ; and whenever there is a change of trustee, 
there is technically a change of landholder ; so thatthe present trustee has a right to 
invoke section 26 (3) of the Madras Estates Land Act and to claim that he is not 
bound by any remission granted by his predecessors. 

It may be reasonable to presume, as contended on behalf of the defendant, 
that the remission was based on some lawful contract, but assuming that that is so, 
we do now know what the contract was. The burden liés upon the defendant 
of proving that the remission once granted to him enures for all time and for the 
benefit of all persons who may occupy the land, even though they were not the 
persons to whom the concessions were originally granted. It seems to me that we 
cannot make these assumptions ; and that in the absence of some evidence as to 
the nature of the contract entered into, the plaintiff is entitled to charge the full 
taram rent. The provisions of section 24, prohibiting an enhancement of rent, 
do not apply to cases where a right to remission does not continue. 


The second appeal is allowed and the suit decreed with the costs of the plaintiff 
in this Court and in the Courts below. 


V.P.S. i Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 

; PRESENT :—MR. Justice YAHYA ALI. 
Narahari Balaji Parkhi .. LPetttioner.* 

Madras Maintenance of Public Order Act (I of 1947), sections 3 and 16—Order of detention—Scope of 
the power of Court to examine the circumstances—Communication of the Provincial Government—Only ground 
that detenue was member of a banned organisation—Nothing to show that he was a member after the organi- 
sation was banned or that he committed or was about to commit acts prejudicial to public safety—Essential 
vequirement to section 3 (1) not satisfied. 

If the jurisdiction of the Court is to be excluded in regard to questioning the reasons for the 
‘detention under Madras Act I of 1947; it would be necessary for the Court to examine whether, the 


Executive has acted under the enactment with pai bona fides and whether it has acted within the 
limitations imposed by the Act and conformably to the procedure prescribed thereunder. 

‘The only ground given in the communication of the Provincial Government to a detenu under 
Act I of 1947 was that he was a member of the R.S.S.S. which has been banned and that he was 
dolding the important post of Provincial organiser in the Andhra branch. It did not state whether 
he continued to be a member or held the post of Provincial organiser after the R.S.S.S. was banned, 
nor that there were any acts committed or about to be committed by the detenu from which the 
Provincial Government was entitled to make the deduction that his being at large would be prejudicial 

icthe public safety and the maintenance of public order. On the other hand the affidavit filed in 
upport of the petition under section 491, Criminal Procedure Code, disclosed that the petitioner 
vered his connection with the organisation and'had settled ‘down in Nagpur in connection with 

business. i 

Held, under sub-section (i) of section g of Act I of 1947 the Provincial Government should com- 
municate to the person concerned not only the grounds on which the order has been made against 
him but also such other particulars as are, in their opinion, sufficient to enable him to make, if he 
wishes, a representation against the order. The present communication did not satisfy that 
requirement in any manner whatsoever and the detenu must be released forthwith. 


Petition under section 491, Criminal Procedure Code, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue directions in the nature of Habeas Corpus that the petitioner herein be 
brought before this Court and dealt with according to law and, if no case is made 
out for his detention by the Government, to set him at liberty. 


K. Sanjiva Kamath for Petitioner. : 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following i 


ORDER.— This is an eraa under section 491, Criminal Procedure Code. 
The petitioner, Narahari Balaji Parkhi, -belongs to the Central Provinces. He 
ra hy SSS? 

* Cr.M.P. No. 878 of 1948. j 4th May, 1948. . 


4 


11] NARAHARI BALAJI PARKHI, In re. 595 


used to have some business connections with the firm at Vijayawada. He was 
arrested at 5-30 P.M. on 4th February, 1948, at Vijayawada railway station when 
he was leaving for Nagpur. An order of detention was actually passed against him 
on 5th February, 1948, by the District Magistrate of Kistna purporting to be under 
section 15 of Act I of 1947. On the 6th February, 1948, the District Magistrate 
intimated to the Government the fact of the issue of the order of detention. The 
Provincial Government communicated to the detenu the following grounds of 
detention on the 7th April, 1948: 

“ He is a member of the R.S.S.S. an organisation which has been banned by this Government 
under the Criminal Law Amendment Act, 1908, and he was holding the important post of Provincial 
Organiser in ‘the Andhra Branch of this organisation.” 

Then followed the statement that his being at large was considered prejudicial 
to the public safety and the maintenance of public order. This communication 
was received by the detenu in the jail on the 7th April, 1948. 


It is argued by Mr. Sanjiva Kamath that there was failure on the part of both 
the District Magistrate and the Government in the matter of complying with the 
mandatory requirements of the Act. Under section 2 (1) (a), the Provincial Govern- 
ment, if satisfied with respect to any particular person that he is acting or about to 
act in any manner prejudicial to the public safety, or the maintenance of public 
order and with a view to preventing him, it is necessary so to do, may make an order 
that he be detained. This power was delegated under section 15 of the Act by the 
Provincial Government to District Magistrates and the Commissioner of Police in 
their respective jurisdictions (vide G.O. Ms. No. 907 Public (General E) dated 
grst March 1947). Under sub-section (2) of section 2, when any order is made by 
the District Magistrate or the Commissioner of Police under section 15, 

“ that officer should forthwith report the fact to the Provincial Government together with the 
grounds on which the order has been made and such other particulars as, in the opinion of such officer 
or authority, have a bearing on the necessity for or expediency of the order.” 

Under section 3 (1) the Provincial Government, on receipt of any such communica- 
tion from the detaining authority, ; 

“ shall communicate to the person affected by the order, so far as such communication can be 
made without'disclosing the facts which they consider it would be against the pepe interest to dis- 
close, the grounds on which the order has been made against him and such other particulars as are 
in their opinion sufficient to enable him to make, if he wishes, a representation against the order.” 

From the scheme of the various provisions cited above, it is clear that the Legis- 
lature has provided certain necessary safeguards to be observed in the exercise of the 
extensive powers conferred thereunder upon the Executive. Under modern con- 
ditions the existence of forces of internal disruption may be as great, or even a greater 
menace to a country than the presence of an external enemy on its frontiers. It is 
for that reason obviously that the Legislature has seen fit to delegate to the Execu- 
tive the power to detain persons without trial and to debar the Judiciary from exa- 
mining into the reasons for their detention -and pronouncing on their propriety. 
This power, as will appear, has been enacted in section 16 (1), which says, 


“No order made in exercise of any power conferred by or under this Act or deemed to have 
been made under this Act by virtue of section 19 shall be called in question in any Court.” 


Thus, if the | urisdiction of the Court is to be excluded, it would be necessary for the 
Court to examine whether, in making an order of detention calculated to deprive 
the subject of his liberty, the Executive has acted under the enactment with perfect 
bona fides and whether it has acted within the limitations imposed by the Act and 
conformably to the procedure prescribed thereunder. As it has been laid down in 
various cases, the action should not be in the nature pf a fraud on the Act, ora 
misuse of the powers conferred by the Act, or should not be a colourable exercise 
of those powers. It should not serve any ulterior purpose which is alien to the 
scope and ambit of the enactment. Ifthe action of the authority concerned is free 
from these infirmities, then it is clear on the authorities that the Court, in view of 
the bar imposed by the Act, cannot examine whether there was sufficient material 
to order the detention of the subject and whether the satisfaction contemplated 
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in section 2 or section 15, as the case may be, was based on proper and sufficient 
reasons. These, in my opinion, being the correct principles applicable to 
prooreding: or orders of detention passed by the respective authorities under Act 

of 1947, it remains to be seen whether so far as the facts of the present case are 
concerned, the order of detention is open to any objection. 


The only ground, if it can be called a ground, that is given in the communica- 
‘tion of the Provincial Government is that the detenu is a member of the R.S.S.S., 
which has been banned and that he was holding the important post of the Pro- 
vincial organiser in the Andhra branch. Under sub-section (1) of section 3, the 
Provincial Government should communicate to the person concerned not only the 
grounds on which the order has been made against him, but also such other par- 
ticulars as are, in their opinion, sufficient to enable him to make, if he wishes, a 
representation against the order. It is therefore essential, in my view, that the 
communication of the Government to the detenu should contain the grounds of 
the order as also Dia aga of such a nature as would serve the prescribed purpose 
of enabling the detenu to make a representation as to why he should not be kept 
under detention. The present communication does not appear to me to satisfy 
that requirement in any manner whatsoever. It does not state whether he conti- 
nues to be a member of the organisation even after it was banned on the 4th Feb- 
ruary 1948, and whether he holds the post of Provincial Organiser after that crucial 
date. It does not, therefore, appear from the communication that there were any 
acts committed or about to be committed by the detenu after the organisation was 
declared to be unlawful from which the Provincial Government was entitled to 
make the deduction that his being at large would be prejudicial to the public safety 
and the maintenance of public order. In the affidavit filed in support of the peti- 
tion by a friend of the petitioner it is stated that the petitioner had severed his con- 
nection with the organisation in February, 1947, and had settled down at Nagpur 
confining his sole attention to his business, viz., the promotion of the-business of the 
Andhra Engineering Co., at Nagpur. l 


For these reasons I am of opinion that the essential requirement of section 3 (1) 
of the Act has not been satisfied in this case. I therefore direct that the detenu, 
Narahari Balaji Parkhi, be released forthwith. 


V.P.S. n : Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice PANCHAPAKESA AYYAR. 


Kommineni Kotiah .. Petitioner* 
U. 
Muvva Narasimham .. Respondent. 


Civil Procedure Code (V of 1908), Order 9, rule 13—Petition for setting aside ex parte decree—Order 
allowing petition on payment of costs of suit and day costs before a certain date and providing that in default of 
compliance with any of the conditions the petition should stand dismssed automatwallp—Default—Rejection of 
request to furnish security—‘ Final order’ for purposes of appealing. 

On a petition to set aside an ex parte decree an order passed on grd July, 1948, setting aside the 
ex parte decree on condition that the petitioner deposited the costs of the suit and the day costs before 
2nd August, 1946, concluded with these words “ in default of the one or other of the two conditions, 
the petition stands dismissed automatically.” By and August, 1946, the petitioner had paid only 
the day costs and the costs of the suit were not deposited. On his a plication for permission to 
furnish security for the costs of the suit being rejected, he filed an appeal on 24th August, 1946, to the 
District Judge. Ona question as to the “ final order” in the case for purposes of appealing, 


Held: The order of the grd July, 1946, was an all-comprehensive one and was the “ final 
order” for the of appeal and should have been appealed against within go days. It 
cannot be said that the order of 3rd July was only a conditional order and became a order 
Tejecting the petition only on 2nd August when the condition was not fulfilled. 


Ramayya v. Lakshmayya. (1944) 1 M.L.J. 381: I.L.R. 1945 Mad. 203, relied on, 





* C.R.P. No. 1466 of 1946, 7th October, 1948. 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court, Guntur, dated 14th Sep- 
tember, 1946, and passed in (S. R. No. 3958 of 1946) appeal sought to be preferred 
against the order of the Court of the District Munsiff, Guntur, in G. M. P. No. 
785, of 1946 in O. S. No. 796 of 1945. 


B. V. Ramanarasu for Petitioner. 
P. Somasundaram and P. Suryanarayana for Respondent. 


The Court delivered the following 
JUDGMENT,—The facts are briefly these. The petitioner put in a petition, 
under Order g, rule 13, Civil Procedure Code, praying that the ex parte decree 
passed against him, on 18th February, 1946, in O. S. No. 796 of 1945 on the file 
of the District Munsiff’s Court, Guntur, be set aside and the suit restored to file. 
The learned District Munsiff passed an order dated grd July, 1946, the material 
portion of which runs as follows : 
“This Court doth order and decree that the ex parte decree passed on 18th February, 1946, 
inst the petitioner be set aside on condition of petitioner depositing the costs of suit Rs. 128-4-0 on 


agains 
or before 2nd August, 1946, and also paying Rs. 10 as day costs to the respondent’s (plaintiff’s) vakil 
on or before that date and (2) that in default of the one or other of the two conditions, the petition 


stands dismissed automatically.” 

By 2nd August, 1946, the petitioner, admittedly, paid only Rs. 10, the day 
costs, to the respondent’s vakil. He did not deposit the Rs. 128-4-0, the costs of 
suit. He put in a petition to allow him to furnish immoveable property as security 
for that amount. That petition was rejected. So, he filed an appeal against the 
order of the District Munsiff in the Court of the District Judge, Guntur, on 24th 
August, 1946. The learned District Judge rejected that appeal on the ground 
that the order of the learned District Munsiff dated 3rd July, 1946, was the final 
order in the case and that the appeal had been filed 41 days after that date, excluding 
the time required for obtaining the copies of the decree and judgment and was 
thus barred by limitation. He rejected the contention of the petitioner’s counsel 
that the order of the District Munsiff dated grd July, 1946, was only a conditional 
order and not a final one. Hence this petition. 


The learned counsel for the petitioner urged that the learned District Judge 
had erred in Jaw. He relied on the rulings in Venkatasamt Naidu v. Shanmugham 
Pillai! and Rajagopalachari v. Thathachariar*, for the position that the order of the 
learned District Munsiff, dated 3rd July, 1946, would be only a conditional order, 
and it became a final order, rejecting the petition for setting aside the ex parte 
decree, only on 2nd August, 1946, when the condition: was not fulfilled, and that 
the petitioner had, therefore, 30 days’ time from 2nd August, 1946, to file the appeal, 
and that the lower Court went wrong in law in holding to the con . Iam 
unable to agree. The learned counsel for the respondent relied on the ruling 
in Ramayya v. Lakshmayya® where the two rulings relied on by the learned counsel 
for the petitioner have been considered and distinguished, and it has been definitely 
held that in the case of an all-comprehensive order, like the one passed by the 
District Munsiff on grd July, 1946, where the petitioner had to do certain things, 
namely, to deposit costs, etc., into Court, to get the ex parte order set aside, with 
a direction that if he did not do so, the petition was to stand dismissed with costs, 
the order would be a final one and the appeal should be filed within thirty days. 
The Bench decision in Venkatasami Naidu v. Shanmugham Pillai! was distinguished 
on the ground that the exact terms of the order appealed against in that case, 
were not available, and, so, the Bench case was of little assistance, since ` 
the order in that case must have been presumably in terms which required a second 
order. The decision of Madhavan Nair, J., in Rajagopalachari v. Thathachariar? 
-was distinguished by the fact that in spite of the clause in the order appealed against 
hat if he did not pay, the petition would stand dismissed with costs, the petition 
pN aaa 


I. (1917) M.W'N. 815. 3. (1 f MLT. 981 :LLR. 
2. ALR. 1925 Mad. 1182. 203. (1944) . aJ. 3 1945 Mad. 
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was posted for further hearing and consideration and dismissed on a later date, 
thus treating the original order as a conditional one and making the order of 
rejection on the later date the last and final order. 


In the present case, there was no further order of the District Munsiff after 
the final two-headed order passed on grd July, 1946. So, I am of opinion that 
the learned District Judge’s order was right in law, in view of the ruling in Ramayye 
v. Lakshmayya+ and should not be disturbed. It was urged that this would cause 
hardship to parties made subject to a two-headed order like the one in question,, 
as they could not both try to fulfil the condition within the time fixed, and appeal 
in case they found themselves unable to fulfil the condition within that time. But 
mere hardship to parties is no valid reason to deviate from settled law; that is a 
matter for the Legislature, and not for Courts. Besides, once the law is known, 
parties who are careful will appeal against such orders in time, while trying also- 
to fulfil the conditions meanwhile, as there is nothing to prevent them from with- 
drawing their appeals, which cost but little, in case they fulfil the conditions. 
This petition deserves to be, and it is hereby dismissed, but without costs, seei 
that the petitioner has evidently filed this petition relying on the two rulings cit 
by him, and not being aware of the later ruling in Ramayya v. Lakshmayya* which 
has given the quietus to such contentions. 


V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao. 
Angamuthu and others .. Petitioners.* 
Madras City Police Act (II of 1888), section 75—Gist of offence under—Disorderly behaviour and’ 
—If necessary to warrant a conviction under the section. 
To sustain a conviction under section 75 of the Madras City Police Act, it is enough if the accused 


are found guilty of riotous or disorderly behaviour. It cannot be said that the accused should also- 
be found to be drunk to warrant the conviction under the section. 


Kanniya Rao v. Emperor, (1944) 2 M.L.J. 322, followed, though doubted. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898,. 
praying that the High Court will be pleased to revise the order passed by the 
Court of the Chief Presidency Magistrate, Madras, dated 4th June, 1948, in M. C.. 
No. 26995 of 1948. 


B. T. Sundararajan for S. Krishnamurthi for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) as Crown Prosecutor for the Crown. 
The Court made the following 


OrveR.—The 73 accused, who are petitioners before me, were convicted’ 
under sections 41 and 75 of the City Police Act and sentenced to varying terms: 
of imprisonment. In addition they were also fined. The accused, who included 
women, went in a procession of Fort St. George to demonstrate before the Minister- 
of Law for getting the release of their relatives who were at that time imprisoned 
in Vellore Jail. ey pushed past the sentry at the gate and entered the premises- 
of the Fort. When the police officer arrested three of the ring-leaders, they made 
a forcible attempt to extricate them from their custody. They also raised slogans: 
against the Ministry in power. The learned Chief Presidency Magistrate, on a 
consideration of the entire evidence, held that they were guilty of disorderly 
behaviour. The Chief Presidency Magistrate also found that there was an order- 
of the Commissioner of Police under section 41 of the City Police Act prohibiting; 





1. (1944) 1 M.LJ. 981: I.L.R. 1945 Mad. 203. 
* Crl.R.C. No. 615 of 1948.3 ath October, 1948. 
(CrLR.P. No. 578 of 1948). 
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the holding of any meeting, gathering, procession or demonstration in any public 
place, street, or thoroughfare within the limits of the Madras city except under 
a licence issued by him. It was found that the accused did not take the licence 
so prescribed and thus contravened the express terms of that order. 


Mr. Sundararajan, learned counsel for the accused argued, that on the evidence: 
the Chief Presidency Magistrate should not have held that his clients were guilty 
of disorderly behaviour. It is impossible to accept this argument. There is clear 
evidence in this case,—and there is no reason to reject it,—that the accused gathered 
in the Fort St. George premises and behaved in a disorderly manner. I accept 
the finding of the Chief Presidency Magistrate that the accused were guilty of 
disorderly behaviour. Even so he argued that under section 75 of the City Police 
Act the petitioner could not be convicted unless they were also found drunk in 
addition to their disorderly behaviour. I was inclined to accept this argument 
on a construction of the provision of section 75 ; but it has been brought to my 
notice by the learned Public Prosecutor that this interpretation had not been. 
accepted to his knowledge for about 25 years. Learned counsel for the petitioners- 
also does not deny this statement. In the Index of cases prepared by this Court a 
summary of a judgment of Wallace, J., delivered on grd April, 1925, is given. 
In dealing with the construction of section 75, the learned Judge says : 

“ The section is unhappily worded. But the idea that the Legislature was deliberately aiming” 

ony at such riotous or disorderly persons as are also drunk and incapable of taking care of themselves 
and not riotous and disorderly persons who are sober and able to take care of themselves is almost 
ludicrous when viewed along with the general intention and scope of the Act. Therefore being 
‘guilty of any riotous, disorderly or indecent behaviour’ is a separate offence.” 
I should have thought that this reasoning was a good ground for amending the: 
section ; but, whatever it might be, as early as 1925 this interpretation was accepted 
by Wallace, J. I understand that this judgment has been followed in many other 
cases. The'latest is that of Horwill, J., in Kannaya Rao v. Emperor}, The learned 
Judge accepts the construction put upon the section by Wallace, J., no doubt 
without reference to that judgment. Though I still have my doubts on the 
construction of section 75, on the principle of stare decisis I follow the construction 
accepted by so many judges of this Court for so long a period. If that construction 
is accepted and on the finding the accused were guilty of disorderly behaviour, the 
conviction under section 75 by the Chief Presidency Magistrate is correct. 


Though Mr. Sundararajan raised the point that Fort St. George is not a public 
pee within the meaning of section 75, he did not pursue the matter and expressed 

inability to substantiate that argument in view of some decisions which, he 
said, took a different view. 


Coming to section 41, as there was an order of the Commissioner in the terms 
stated already and as no permit was taken as required by that section, the accused’ 
were guilty thereunder. I therefore agree with the Chief Presidency Magistrate 
and hold that the conviction is correct and the fines imposed on the accused are 
reasonable. : But in the circumstances of the case and in view of the fact that the 
accused started to proceed to Fort St. George with a legitimate object, though 
they subsequently became unruly having regard to some circumstances that happened. 
there, the sentences of imprisonment are reduced to the terms already undergone- 
by them. With this modification the revision petition is dismissed. 


V.S. ` Petition dismissed. 


sg E D 


1. (1944) 2 M.L.J. 322. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice GovinpA MENON. 
“ Ponnambalam Pillai .. Petitioner* 


D. ` 
Panjaksharam Pillai and others l .. Respondents. 
Civil Procedure Code fa 1908), Order 38, rule (1) (b) (Madras)}—Leare to sus as pauper to set aside 
ise decres—Portion of property admitted to belong to applicant under the compromise decree-—~If can be 
daken into account in deciding the question of pauperism. 

Where a person wants to sue as a pauper to set aside a compromise decree, the subject-matter of 
the suitisthe compromise decree one and entire. For the purpose of deciding the question of the 
pauperism of the plaintiff, it cannot be said that the plaintiff applicant could take advantage of the 
‘portion of the property admitted to belong to him under the compromise decree. What the appli- 
cant seeks to set aside is the entire decree and it cannot be cut up into various divisible parts. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Chidam- 
-baram, in O. P. No. 63 of 1946. 


S. Ramachandra Aiyar for Petitioner. 
A. Srinivasan for Respondents, 


The Court delivered the following 


JupcmeNnT.——The view of the lower Court that the petitioner could take advan- 
tage of the 1% cawnies admitted to belong to him according to the 
compromise decree, which he now wants to set aside and claim more, overlooks 
the provisions of explanation (1) (b) to Order 33, rule 1 of the Code of Civil Pro- 
‘cedure. The subject-matter of the suit is the compromise decree one and entire. 
What the petitioner seeks to set aside is that decree and the same cannot be cut 
up into various divisible parts. Explanation (11) makes the position clear. If 
the respondents had placed 14 cawnies at the immediate disposal of the plaintiff 
then probably they could have contested that the plaintiff was possessed of means. 
On the other hand their counter-affidavit in lower Court stated that even in the 
17 cawnies the plaintiff is now entitled to a vested right after the death of the 
respondents. i f 
As observed by Madhavan Nair, J., in Ramaswami Naidu v. Vaiyapuri Nadar! 
in a suit where the plaintiff got a decree for partition of certain properties saddled 
with debts, it cannot be said for the purpose of opposing an appeal in forma pauperis 
‘by the plaintiff against the liability for debts that the subject-matter of the appeal 
is not the entire decree. 
‘I would therefore hold that the lower Court failed to exercise the jurisdiction 
vested on it by law in not allowing the application to sue as a pauper. The order 
of the lower Court is set aside and the revision allowed with costs in this Court, 


V.S. ' Petition allowed. 


N 


Se eS 
* C. R. P. No. 792 of 1947. 6th August, 1948. 
1. (1994) 67 M.LJ. 581 at 583. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR, P. V. RaJAMANNAR, Chief Justice AND Mr. Justice MACK. 
Penukonda Rathakrishnamurthy .. Appellant* 
2. 


Balasubramania & Co. and others .. Respondents. 


Arbitration Act (X of 1940), section 37 (1) and (3)—Arbitration bye-laws of Madras Yam Merchants’ 
Association incorporated in the arbitration clause tn contract between members—Bye providing for invocation 
of arbitration by application accompanied by plaint and documents along with ie of Rs. 25—Computation of lim- 
tation LA claim—-1f date of application or service of notice on defendant.—. d—When liable to be set aside 
as inva 
__ Where the arbitration bye-laws of the Madras Yarn Merchants’ Association are incorporated 
in an arbitration clause providing for the settlement of disputes between its members and a bye- 
law provided for invocation of arbitration by an application accompanied by a plaint and documents, 
ctc., along with a fee of Rs. 25 the arbitration must be “‘ deemed to have commenced ” within the 
meaning of section 37 (3) of the Arbitration Act on that date which constitutes the material date for 
limitation. If the claim for damages for breach of contract is within 3 years from the date of such 
commencement the claim is not barred by limitation. 


_ _A mere error on a point of law whether specifically referred to the arbitrators or not will not by 
itself justify the Court setting aside the award. No hard and fast rule can be laid down as to the 
cle of cases in which an award may be remitted under section 16 (6) or set aside under section 30 
(c) of the Arbitration Act. All objections to the legality of the award that are on the ground of any 
error in law apparent on the face of the award are governed by section 16 (c) and not by section 90 (¢). 
Even to justify a remission of the award on the ground of an illegality apparent on its face, it must be 


one of such a nature as to pami of no argument, and to be patent on its face and if permitted to 
pass unrectified would do substantial injustice in both law and equity to the parties concerned. 

Appeal! against the order of the Hon’ble Mr. Justice Kunhi Raman, dated 
18th March, 1947, and made in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in O.P. Nos. 153 and 197 of 1946. 


P. Somasundaram and A. K. Muthuswamt Atyar for Appellant. 
V. Radhakrishntah and B. Venkataramtah for 1st Respondent. 
The Court delivered the following . 


Jupcments: Mack, J.—This is an appeal against the judgment of Kunhi Raman, 
J., on the Original Side in two petitions filed under the Arbitration Act, one to 
make the award a decree of the Court and the other to set it aside on the ground 
that the arbitrators had wrongly decided a point of law regarding limitation in 
holding that the claim of the appellant, P. Rathakrishnamurthy, was in time. 


The facts are these: The appellant and Balasubramania & Co. (the first 
respondent) are both yarn merchants and members of the Madras Yarn 
Merchants’ Association. They have admittedly subjected themselves as members 
to a set of arbitration bye-laws which have laid down a rather elaborate procedure 
for the reference of disputes arising between the members out of forward and other 
contracts to arbitration. Rule 4 (a) of the Arbitration bye-laws is as follows :— 

“ In the forward (Vaida) F.O.R., or Ex-godown contract forms supplied by the Association, 
the following arbitration clause shall be inserted and it shall read thus: “Any dispute arising out 
of this contract shall be referred to arbitration through the Madras Yarn Merchants’ Association 
according to the rules that are in force or hereafter come in force.” 

Rule 5 prescribes the first step for the invocation of arbitration and runs as 
follows : ! 

“ Any party to a dispute shall apply in writing to the Secretary of the Association filling up the 
form prescribed by the Association. Such application shall be accompanied by a plaint and necessary 
papers, letters and documents relating to the dispute along with a fee of Rs. 25.” 

It is common ground that under the provisions of rule 5 the appellant 
filed a plaint' in the office of the Secretary of the Association on 2gth March, 1945, 
claiming Rs.|13,052-4-0 as damages from Balasubramania & Co., and nominated 
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Sri T. N, K. Govindarajulu Chetty, the second respondent, as his arbitrator. It 
is also common ground that under rule 7 notice was issued by the Secretary on 
gist March, 1945, to the known address of Balasubramania & Co., as recorded 

in the association office. It was re-directed by the postal authorities and received 

only by the first respondent on grd April, 1945. He refused to nominate an arbi- 

trator and filed O.P. No. 202 of 1945 in the High Court challenging the validity of 
the arbitration reference. He, however, subsequently withdrew this by consent 

and then nominated his own arbitrator, Beechar Bhai, the third respondent. The 
arbitrators passed an unanimous award giving the appellant a decree for Rs. 9,682-8-0 

overruling a request by the first respondent to refer the point of limitation to the 

Court under section 13 (b) of the Arbitration Act. It is also common ground that 

the date of breach of the alleged contract was 31st March, 1942. The arbitrators 

held that as the appellant had invoked arbitration under rule 5 by filing a plaint in 

the association fie: on 29th March, 1945, his claim was in time. A brief finding: 
on this point in their award is as follows: 

“ We hold that it is quite reasonable that the date of filing of the case in the Association shall 
be taken to determine the limitation,” 

The learned Judge took the view, however, that under section 37 (3) of 
the Arbitration Act, the criterion date for limitation was the date on which the 
first respondent was served with the notice through the Secretary. He held the 
claim to be time-barred and that there was an error of law on the face of the award 
which he accordingly set aside. As 1st April, 1945, was a Sunday there was a 
delay of one day according to the finding of the learned Judge, who for purposes of 
service applied section 42 of the Arbitration Act, read with section 27 of the General 
Clauses Act (X of 1897). It is not necessary to consider that portion of his judgment 
as I am of the opinion that assuming section 37 (3) applies to this case the arbitra- 
tors were correct in their finding of law that the invocation of the arbitration under 
rule 5 of the arbitration bye-laws by the undisputed filing of a plaint on the 29th 
of March must be held to be the date on which the arbitration must be “ deemed 
to have commenced ” within the meaning of section 37 (3) and to constitute the 
criterion date of limitation. 

Section 37 (3) reads as follows: 


“ For the purposes of this section and of the Indian Limitation Act, 1908, an arbitration shalt 
be deemed to be commenced when one party to the arbitration agreement serves on the other parties 
thereto a notice requiring the appointment of an arbitrator ....... ý 


Two points immediately arise for determination in the present case. 
(1) What was the arbitration agreement ? 
(2) Who were the other parties thereto ? 


The dispute was referred to arbitration under rule 4 of the bye-laws.. 
Mr. Radhakrishniah for the respondent endeavoured to restrict the arbitration 
agreement in the present case to the two parties concerned in the dispute in order 
strictly to apply section 37 (3) to support his contention that it is service of notice 
on the first respondent which commences the arbitration and is the criterion date of 
limitation. ‘The arbitration agreement in this case cannot however be restricted 
only to the two disputing members of the Yarn Merchants’ Association, as in an 
ordinary arbitration agreement by which two persons ina case agree to refer any 
dispute arising for arbitration. 


“ Arbitration agreement ” is defined in section 2 (a) of the Act as 

“a written agreement to submit present or future differences to arbitration, whether an arbitrator- 
is named therein or not.” 

- In Chattram Ram Bilas v. Bridhichand Kesrichand', in which a dispute was referred to- 
arbitration to the Bengal Chamber of Commerce, it was held that its Association 
rules were imported into the contract and were binding on the parties. I have no 
doubt that the arbitration agreement contemplated by section 37 (3) of the Arbi- 
tration Act in the present case is the entire set of arbitration bye-laws in which 
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the specific arbitration clause in rule 4 is embodied and which all the members 
of the association have bound themselves to follow. These rules prescribed certain 
procedure for the invocation of arbitration, namely, an application to the Secretary 
of the Association notifying the Association as a whole of the invocation of 
arbitration accompanied by a plaint, and the arbitration must be deemed to 
have commenced under section 37 (3)on that date. Mr. Radhakrishniah has 
stressed service “on the other parties” under section 37 (3) as being imperative 
but the other parties to the arbitration agreement are all the members of the asso- 
ciation and not merely the two disputants themselves. 


I am unable to accept Mr. Radhakrishniah’s contention that under 
-section 37 (3) the appellant had to see that the first respondent was served within 
the ordinary limitation period and that it was open to him, as we understood his 
argument, to serve the first respondent directly and quite independently of rule 7 
-of the arbitration bye-laws to ensure that his claim was not time-barred. Had he 
sought to serve the first respondent direct he would have been adopting procedure 
in violation of the arbitration bye-laws of the association to which he had bound 
himself when he joined the association. There is ‘another obvious infirmity if 
this contention is upheld, namely, that the appellant would place himself in a 
-difficult position and run the risk of his claim being time-barred, if for any reason 
his application and plaint were bottled up by a slack and inefficient Secretary 
for several days A LANA the issue of any notice to the other party affected. I 
have, therefore, no hesitation in finding, in disagreement with the learned 
Judge, and in agreement with the arbitrators. that the plaintiff’s claim was not 
time barred when he made his application accompanied by a plaint on the 29th 
March in the office of the Secretary. On this finding it follows that this appeal 


must succeed. 


We have been taken during the arguments in this case, through several 
yee decisions which the learned Judge has traversed in his judgment and the 
erentiation English Judge-made law has made in those cases. The position 
has been summed up in F. R. Absalom, Limited v. Great Western London Garden Village 
Society, Lid.1.a decision of the House of Lords which settled a conflict of judicial 
opinion arising out of the scope of such differentiation. The position in English 
law may be summed up in the words of Lord Russel of Killowen in this decision ; 
“It is, I think, essential to keep the case where disputes are referred to an arbitrator in the 
-decision of which a question of law becomes material distinct from the case in which a specific question 
of law has been referred to him for decision. I am not sure that the Court of Appeal has done so. 
The authorities make a clear distinction between these two cases, and, as they appear to me, they 
„decide that in the former case the Court can interfere if and when any error of law appears on the 
face of the award, but that in the latter case no such interference is possible upon the ground that 
it so appears that the decision upon the question of law is an erroneous one.” 


We are not bound to follow that differentiation made in English Judge-made law 
which has led to much conflict of judicial decisions in interpreting the Indian 
Arbitration Act, by which we are bound. That Act makes no such differentiation. 
The only provision under which an award can be set aside is section 30 where the 
arbitrator has misconducted himself, or when an award has been made after 
-supersession of the arbitration or has become invalid under section 35, or an 
award has been improperly procured or ts otherwise invalid. It is very rarely thata 
specific point of law is referred to arbitration in this country. In the generality 
of cases the whole dispute is referred to arbitration and points of law naturally 
will arise for determination. 


In Durga Prosad v. Anardevi*, a Bench of the Calcutta High Court exhaustively 
considered the differentiation made in English Judge-made law, and as I read that 
-decision, it cuts a Gordian knot of complication by holding that a joint reference to 
arbitration of all outstanding matters in a suit wasa reference to the arbitrators to 
decide all specific issues and that decisions by the arbitrators even though manifestly 
-wrong cannot be challenged. It would be unduly complicating arbitrations in 
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this country if we were to accept and attempt to apply the differentiation attempted 
in English Judge-made law. The simple statute which we have to interpret and 
apply recognises no such differentiation, but gives Courts a very wide discretion 
to set aside an award if it has been improperly procured or is otherwise invalid. In 
fact, errors of law appearing on the face of the award are dealt with under a separate 
section (section 16 of the Brbitradon Act), by which the Court may from time to 
time remit the award for reconsideration inter alia where an objection to the legality 
of the award is apparent upon the face of it. The present case is one which is, on 
the basis of the learned Judge’s finding, covered by section 16 (c) and the course 
contemplated by the Statute was a remission of the award to the arbitrators for 
reconsideration. ‘The learned Judge did not, however, adopt this course as the 
arbitrators had discharged their duties and had become functus officio. His finding 
that the whole claim of the appellant was barred by limitation meant of 
course that the arbitrators, in case the award was remitted to them would 
have been left with no option but to dismiss the plaintiff’s claim in toto. The 
learned Judge in fact must be deemed in the present case to have set aside the award 
only under section 30 (c) within the ambit of the words or is otherwise invalid. 
I am of the opinion that a mere error on a point of law whether specifically referred 
to the arbitrators or not will not by itself justify the Court setting aside the award. 


There may be many cases in which the arbitrators though aware of the 
strict law on the subject may in order to do substantial justice on principles of 
equity decide to deviate from it. An example of this is furnished in Madepallt 
Venkataswamt v. Madepallt Suranna’. The plaintiff in that case was born blind 
and strictly not entitled to a share under Hindu Law. After the issues were framed 
the dispute was referred to arbitrators who awarded to the plaintiff a life interest 
in a one-fourth share. It was held that the award, the legality of which was ques- 
tioned on this short ground, was not patently illegal as to come within the mischief 
of clause (c), paragraph 14, Schedule II of the Code of Civil Procedure, correspond- 
ing to section 16 (c) of the Arbitration Act ‘and could not be remitted for reconsi-- 
deration. No hard and fast rule can be laid down as to the type of cases in which 
an award may be remitted under section 16 (c) or set aside under section 30 (c). 
All objections as to the legality of the award that is on the ground of any error in 
law appearing on the face of the award appear to be governed by section 16 (c): 
and not by section go (c). Even to justify a remission of the award on the ground 
of an illegality apparent on its face, it must, I think be one of such a nature as to 
permit of no argument, and to be patent on its face and if permitted to pass unrec- 
tified would do substantial injustice in both law and equity to the parties concerned. 
It is not sufficient that there should be merely an arguable case on a point of law 
determined by the arbitrators. The words or is otherwise invalid in section. 
30 (c) of the Act similarly would apply to very exceptional cases if for instance prin- 
ciples of natural justice had been violated by the award and in cases where it is 
found to be perverse and unconscionable. It is quite impossible to lay down all 
cases which can come within the scope of section 30 (c), nor am I endeavouring to do 
80. 
In view of our finding that the arbitrators were correct in their finding 
on the question of limitation, the appeal is allowed with costs against the first res- 
pondent throughout, and same Advocate’s fee as in the trial Court. The order 
of the learned Judge is set aside and there will instead be a decree in terms of the 
award. 


The Chief fustice.—I agree with my learned brother that the appeal must be 
allowed. 

Kunhi Raman, J., held that the claim was clearly barred by limitation in view 
of the provisions of section 37 (3) of the Indian Arbitration Act, 1940. In my 
opinion, that section has no application whatever to this case. Obviously, it cannot 
apply to several arbitrations in which there would be no necessity for one party to 
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the arbitration agreement serving on the other party any notice requiring the appoint- 
ment of an arbitrator. Take, for instance, the case where there is a submission to- 
arbitration duly signed by both the parties at the same time. It cannot be said 
in such a case that in spite of an agreed submission there should be service of 
notice by one party on the other. This position was conceded by Mr. Radha- 
krishniah, the learned advocate for the respondent. Section 37 (3) must, in 
my view, be read with the provisions of section 8 (1) which runs thus : 


“In any of the following cases— 


(a) where jan arbitration agreement provides that the reference shall be to one or more arbitra- 
tors to be appointed by consent of the parties, and all parties do not, after differences have arisen, 
concur in the appointment or appointments ; or (b) if any appointed arbitrator or umpire neglects 
or refuses to act, or is incapable of acting, or dies, and the arbitration agreement does not show that 
it was intended that the vacancy should not be supplied, and the parties or the arbitrators, as the 
case may be, do not suppy the vacancy ; or (c) where the parties or the arbitrators are required 
to appoint an umpire and do not appoint him ; any party may serve the other parties or fie cei 
tors, as the case may be, with a written notice to concur in the appointment or appointments or in 
supplying the vacancy.” 

Now, what are the terms of the arbitration agreement in this case? Being 
members of the Madras Yarn Merchants’ Association, both parties are bound by 
the Arbitration bye-laws of the Association. Under bye-law 4, every contract, 
either expressly shall include, or impliedly shall be deemed to include the following: 
arbitration clause :— 

“ Any dispute arising out of this contract shall be referred to arbitration through the Madras 

Yarn Merchants’ Association according to the rules that are in force or hereafter come in force and 
not otherwise.” 
This by itself does not provide that the reference shall be to one or more arbitrators. 
to be appointed by consent of parties. There is provision in the bye-laws even 
for a sole arbitrator who may be nominated by the president, or in his absence, the 
Secretary. I do not think that the notice sent by the secretary on receipt of an 
application for arbitration from any member under bye-law 7 is a notice falling 
within section 8 (1) or section 37 (3) of the Arbitration Act. 


If section 37 (3) of the Arbitration Act does not apply, then the only other 
provision is that contained in section 37 (1) which is as follows :— 

“ All the provisions of the Indian Limitation Act, 1908, shall apply to arbitrations as they apply 
to proceedings in Court.” 
In the case of proceedings in Court like a suit or an application, the Explanation 
to section 3 of the Limitation Act declares that 

“a suit is instituted, in ordinary cases, when the plaint is presented to the proper officer; in 
the case of a pauper, when his application for leave to sue as pa is made; and in the case of 
claim against a company which is being wound up by the Gourt, w the claimant first sends in his 
claim to the offi liquidator.” 
Obviously, this explanation does not directly apply to an arbitration. We are 
herefore constrained to apply the principles underlying this Explanation to arbi-- 
tration proceedings. It is reasonable in doing so to hold that the date on which 
the arbitration proceedings can be deemed to commence must be taken 
to be the material date for computing time. Section 37 (3), as already mentioned,. 
_ provides for a particular contingency. In other cases, the date on which it can be: 

said that ap has taken the first unequivocal step to obtain relief by arbitration 

is the material date corresponding to the date of filing of a plaint in Civil Court ora 
complaint in a Criminal Court. In Board of Trade v. Cayze, Irwine and Co.* Vis- 
count Cave, L.C., in referring to section 16 of the English Arbitration Act of 1889 
which is practically identical with the provision in the Indian Arbitration Act, put 
the question thus :— 

PP tb ae NG ', . but the onl oe which survives for your Lordships’ determination to-day 
is whether the arbitrator should have found that the claim of the respondents was barred by the 
statute of limitation ... . by reason of the fact that the first step in the arbitration—namely, the 


appointment of the arbitrator—wasnot taken within six yearsafterthe date of the loss of the 
steamship.” : 
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“This furnishes the right clue. If there appears from the facts of a particular case 
when the first step in the arbitration is taken, then the date of that step would be 
‘the material date. i 


_ The bye-laws make provision for any party to a dispute applying in writing 
to the secretary of the Association. Such application must be accompanied by a 
‘plaint and necessary documents relating to the disupte-and a fee of Rs. 25. These 
provisions are binding on the parties who are members of the Association. The 
-only way to initiate arbitration proceedings under these bye-laws is by the filing of an 
-application in writing with the secretary of the Association. I think it reasonable 
to hold that the filing of such an application accompanied by the plaint is the first 
“step in the arbitration under the bye-laws of the Madras Yarn Merchants’ Associa- 
tion. It is a definite date, that is, the date of commencement of the arbitration 
proceedings. As the application in this case was made on 29th March, 1945, 
the claim was not barred by limitation even assuming that the date of the breach 
“was 31st March, 1942.- As the learned Judge set aside the award only on the ground 
that the claim was barred by limitation, it follows that the appeal must be allowed 
and the application filed by the respondent for setting aside the award must be dis- 
“missed wih costs in the trial Court and here. 4 


In this view, I think it unnecessary to express any opinion on the other 
‘questions argued before us. 


K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mnr. Justice Kuns RAMAN. 
-P. Gannu Rao .. Applicant* 
2. 
P. Thiagaraja Rao and another -. Respondents, 
Arbitration Act (X of 1940), section 34—“ Steps in the proceedings”—What would amount to. 


If something is done by the ary applying under section 34 of the Arbitration Act which is in 
‘the nature of an application to the Court, it will necessarily come under the category ofa ‘step 
-in the proceedings ” within the meaning of that section so as to disentitle that party from applying 
for stay under that section. 


A partnership contract provided for the settlement by arbitration of any disputes between the 
‘partners. One of the partners filed on 27th February, 1947, a suit for dissolution of the partnership 
-and for accounts. On the next day he filed an interlocutory application for an interim injunction res- 

training the defendant from drawing certain amounts, for the appointment of a commissioner to 
take an inventory, etc. An ex parte order granting interim injunction was made and the notice in 
respect of it was made returnable on 3rd March, 1947. On that date the defendant appeared by 
his advocate and asked for 10 days’ time for filing a counter which was granted and by consent of 
parties the interim injunction order was also modified. On the adjourned date the defendant’s 
advocate mentioned for the first time that he intended filing an application for referring the dispute 
to arbitration and that therefore he did not file a counter. e interim order was directed to 
continue. On an application under section 34 of the Arbitration Act by that defendant, 


Held, that in the circumstances the ed pune did take a step in the proceedings within the 
meaning of section on both the dates when the interlocutory application of the plaintiff came 
-on for ing and further, by his conduct in that application he was precluded from applying 
for stay of proceedings and for reference of the disputes between the parties to arbitration. . 


The fact that on the second hearing the defendant’s advocate mentioned that he was going to. 
-apply under section 34 of the Act will not affect the position so far as section 34 was concerned. ` 


V. Ramaswamt Atyar and D. B. Jagannath Rao for Applicant. 
V. Radhakrisknayya for A. K. Balakrishnan and V. Srinivasan for Respondents, 


* Application No. 797 of 1947 in C.S. No. 89 of 1947. and April, 1947. 
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JUDGMENT :—This application is made on behalf'of the first defendant is C.S. 
No. 89 of 1947 under section 34 of the Indian Arbitration Act of 1940 (which 
‘will hereafter be referred to as the Act in-the course of this judgment) and for stay of 
roceedings in the suit in view of an agreement alleged to have been entered into 
bawen the parties that disputes between them should be referred to arbitration. 
The application is resisted on behalf of the plaintiff and the 2nd defendant. The 
main contention urged on ‘behalf of the respondents is that it is too late now for 
the applicant to ask for stay of proceedings under section 34 of the Act inasmuch 
as he has already taken “ other steps ‘in the proceedings ” within the meaning of 
section . 34. | E 
To apei these contentions it is necessary to state the facts very briefly. 
There was ia partnership contract between the plaintiff and the defendants, thé 
‘date of the; deed of partnership being the 15th Septémber, 1943. According ‘to 
‘clause (1) of that contract, in the event of any dispute between the partners regard- 
ing the partnership the same shall be settled by arbitration under the Indian Arbi- 
tration Act. The suit was filed by P. Thiagaraja Rao one of the parties to this con- 
tract against the other two partners for dissolution of partnership and for accounts 
the date of the suit being 27th February, 1947. On the day following; the plaintiff 
filed an interlocutory application—Application No. 631 of 1947—in which hé 
prayed for the following reliefs : an interim, injunction‘ pending disposal of the suit 
restraining the 1st defendant from drawing certain amounts, for the appointment of 4 
commissioner to take an inventory of all documents, account books and vouchers 
in the premises mentioned in the application and to ‘initial them, or in the alternative 
for attachment before judgment of the properties mentioned in Schedules A and B 
to the application, and for the appointment of a Receiver to take possession of all 
the assests of the frm. On this application, ‘an ex parte order was made on thé 
28th February, 1947, directing notice to-the respondents, granting interim in- 
Junction as prayed in clause (a) of the notice of motion and appointing a commis- 
sioner for preparing an inventory and initialling the account books and documents: 
The notice in respect of the order for interim injunction was made returnable on 
the 3rd of March, 1947. On that date, the 1st respondent to that application who 
is the applicant here appeared by Mr. V. Ramaswami Aiyar. What transpired 
on the date on which he so appeared before the Court is to be found in the following 
order made on the grd of March : 
“ The first defendant appears by Mr. Ramaswami Aiyar and wants ten days’ time for filing 
‘counter affidavit, File counter affidavit and reply affidavit within ten days. With regard to prayer 
(a) Mr. Srinivasan for the plaintiff consents to the following modification, of the order of interim 
injunction in respect of item 3 of schedule A of the summons. It is stated by Mr. Ramaswami Iyer 
that the rst respondent has been permitted to overdraw from the Indian Bank on the security of the 
‘fixed deposit of Rs. 72,000 mentioned as item 3 in schedule A. Mr: Srinivasan agreed that the fixed 
-deposit may be used as security for future overdrafts and that the order of interim injunction will 
not be enforced to the prejudice of the first respondent in respect ‘of Such overdrafts. Adjourned 
to the 14th March, 1947.”' ‘ vb | i ) 
It is clear from this order that what happened on that date was that the present appli- 
-cant through his learned counsel asked for ten days’ time for filing a counter affidavit 
and for modification of the order of interim injunction issued in respect of the prayer 
incorporated in clause (a) of the notice of motion, , , By consent of the plaintiff’s advo- 
cate this request was granted and the order of interim injunction was modified in the 
manner in which the present applicant wanted it to be modified. There was not a 
word said on that date that the applicant contemplated filing a petition under section 
34. of the Act for stay of proceedings in the suit and for reference to arbitration of ` 
the disputes involved in it. On the adjourned date, the present applicant appeared 
‘again by Mr. Ramaswami Iyer and stated for the first time that he intended filing 
an application for referring the dispute to arbitration. It was represented on his 
behalf that in view of this decision arrived at by. him he had not yet filed a counter 
affidavit. The order made on the 14th of March after recording these facts pro- 
ceeds to Say, i oi 
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“He also states that all the account books and vouchers have come back to the respondent 
from the auditors and that the commissioner already appomted may see those books and documents 
and prepare a list and also initial them.” 

The interim order of injunction as modified on the previous date of hearing was. 
directed to continue and the application was ordered to be posted with the present 
application which Mr. Ramaswami Iyer said his client contemplated filing. 

According to the provisions of section 34 of the Act, 

“an application to stay proceedings and to refer the disputes to arbitration can be made only 
at any time before filing the written statement or taking any other steps in the proceedings.” 
The written statement in the suit has not yet been filed, but the respondents’ learned 
counsel contends that the applicant has taken “ other steps in the proceedings ’” 
in view of the part taken by him in the prosecution of Application No. 631 of 1947. 
Mr. Ramaswami Aiyar on behalf of the applicant states that his client by partici- 

ting in the manner already pointed out in Application No. 631 of 1947 cannot, 
in view of the authorities both English and Indian, be regarded as having taken 
a step in the proceedings by so doing. The question for determination therefore 
is whether he had taken a step in the proceedings which precludes him from main- 
taining this application. 

Learned counsel appearing on both sides have quoted English and Indian 
decisions in support of their respective contentions. In England the law relating 
to the subject as laid down in the English Arbitration Act of 1889, 52 and 53 Vict., 
Chapter 49 is to be found in section 4 of the Act and the wording of the relevant 
part of the section is similar to that of the Indian Act of 1940. 

“An application{for stay of proceedings can be taken out by a party before delivering any 

pleadings or taking any other steps in the proceedings.” 
Jt will thus be seen that the Indian Act has adopted the identical words with regard 
to the participation of the party concerned in the proceedings pending in the Court 
by laying down that it is only before he has taken any other steps in the proceed- 
ings that he can apply for stay of the suit. 

Mr. Ramaswami Aiyar places reliance upon the following summary of the law 
ns laid down in Halsbury’s Laws of England, Hailsham Edn., volume 1 at page 639, 

aragraph 1087, and on the cases given in the foot-notes in support of the summary. 
Phe passage may be read in full: 

“The applicant must have taken no step in the proceedings after appearance. A party who 
-makes any application whatsoever to the Court, even though it be merely an application for time, 
takes a step in the proceedings. 

Delivering of a defence, application to the Court for leave to interrogate or for a stay pending 
the giving of security for costs or the extension of time for delivery of defence, are steps in the 
P lings. Even attendance at an ordinary summons for directions issued by the plaintiff and 

itting an order to be made thereon without objection amounts to taking a step in the action. 

On the other hand, neither a notice requiring a statement of claim nor a request by letter for extension 
of time for pleading nor the filing of affidavits in answer to an application by the plaintiff for the 
appointment of Receiver amount to taking a step for in the proceedings,” 
According to Mr. Ramaswami Aiyar the participation of the applicant in the pro- 
ceedings in the interlocutory application is analogous to the conduct of a party 
who merely files affidavits in answer to an application by the plaintiff for the appoint- 
ment of a receiver and therefore on the authority of the English decisions quoted in 
he foot-notes to the passage read above, the applicant’s conduct did not amount to 
aking a step in the proceedings. l 

In the English decision relied on by Mr. Ramaswami Iyer are Ives and Barker v. 
Willans? and Zalinoff v. Hammond*. In the first of these cases Lindley, L.J., stated 
the law in the following words : l 

“The authorities shew that a step in the p i means something in the nature of an 

lication to the Court, and not mere talk between solicitors or solicitors’ clerks. nor the writing 
of letters, but the taking of some step, such as taking out a summons or something of that kind, which 
is, in the technical sense, a step in the proceedings.” 

This passage is quoted in the decision in Kalinof v. Hammond? by Stirling, J. That 
was the case in which there was an application made by the plaintiff for the 





1, (1894) 2 Ch. 478, 484. - 2. (1898) 2 Ch.D. 92. 
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appointment of a receiver in support of which he filed certain affidavits and all 
that the defendants did was to file affidavits in answer to these. After quoting 
the observations of Lindley, L.J., in Jves and Barker v. Willans1, the learned Judge 
states as follows in his judgment :— 


“Tt seems, to me that the mere filing of affidavits in defence to a motion for a receiver is not 


in the nature of an application to the Court and consequently not a ‘step in the proceedings’ within 
the meaning of the section. By such a step is meant a substantive step taken by a party. It may 
be that a very limited application to the Court—such as taking out a summons for extension of time 
—would be enough. That has been so decided in Ford’s Hotel Co. v. Bartlett*. In Brighton Marine 
Palace and Pier, Ltd. v. Woodhouse®, before North, J., the motion was ordered to stand over to the 
trial and it oor not appear whether affidavits been filed or not. 


But I do not think in this case the defendant has taken a ‘step in the proceedings’ within the 
meaning of the Act, and therefore I think I ought to make an order in accordance with the application. 
That being so, the motion for a receiver will stand over, for ıt may be useful hereafter, until after 
the arbitrator has decided all questions in the action, of which this may be one.” 

It will be seen from the extracts read above that if something is done by the party 
concerned which is in the nature of an application to the Court, it will necessarily 
come under'the category of a step in the proceedings. There is authority for this 
position both in England and in India. But mere writing of letters or the filing of 
affidavits in the office of the Court to resist the appointment of a receiver without 
making an application to the Court either orally or in writting cannot, according 
to judicial authority, amount to taking a step in the -proceedings, In Bhowani- 
das Ramgobind v. Pannachand Luchmipat*, Page, J., took the view that applying for 
a copy is merely to seek information in order that the defendant may ascertain the 
nature of the plaintiff’s claim. Until he knows that he will not be in a position to: 
check whether“he would proceed by way of arbitration or take part in the litigation 
which has been commenced against nim. In Joylal and Co. v. Gopiram Bhotica® 
the defendant asked for security for costs. That was held to be taking a step in 
the proceedings, because it disclosed his willingness to proceed in the action after 
security was given. In Ford’s Hotel Co. v. Bartlett?, a summons was taken out for, 
extension of time to file the written statement. That was held to bea step in the 
proceedings. In Sarat Kumar Roy v. Corporation of Calcutta’, a similar view was 
taken although an attempt was made to distinguish it from the English case on the 
ground that the defendant when applying for time clearly expressed the intention 
of enforcing the clause to refer the dispute to arbitration. The Karnani Industrial 
Bank, Ltd. v, Satya Niranjan Shaw’ is authority for the view that it is immaterial 
whether a written application is made for extension of time to file a written state- 
ment or it is done verbally by the defendant’s lawyer. In County Theatres and 
Hotels, Lid. v. Knowles®, an action was brought for breach of a written contract 
which contained an agreement to refer matters in dispute between the parties. 

The defendant attended at Chambers on the hearing of a summons for directions 

taken out by the plaintiffs, on which an order was made that the plaintiff and 

defendant should respectively make discovery of documents. The defendan 

subsequently: applied under section 4 of the Arbitration Act, 1889, for stay of pro 

ceedings. It was held that the defendant had taken a step in the proceedings, 

and was therefore not entitled to a stay. In Richardson v. Le Maitro®, attendance 
by a defendant before the Master on a summons for directions taken out by the 
plaintiff and acquiescence without protest in a common form order for delivery of 
pleadings was held to be taking a step in the proceedings within the 
meaning of section 4 of the Arbitration Act of 1889 and the defendant was held to be 

precluded from moving to stay proceedings under that section. In Ochs v. Ochs Bros. 10, 
the defendants attended before a Master on the usual summons for directions taken 
out by the plaintiff, which the Master proposed to treat as a summons for an account 
and the defendants gave an undertaking to furnish an account as a term of the 
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summons standing over. This was held to be taking a step in the proceedings under 
section 4 of the Arbitration Act which precluded the defendants from obtaining a 
stay of proceedings under that section. It was also held that in such a case it was 
not necessary that an order should have actually been made. In the case reported in 
Subal Chandra Bhar v. Mahomed Ibrahim}, the case-law on the subject is discussed and 
the view expressed is that a defendant can be said to have taken a step in the 
‘proceedings within the meaning of section 34, if an application is made to the Court 
“by or on his behalf orally or in writing or something in the nature of such applica‘ion 
and an acquiescence on the part of the defendant is to be inferred from the application 
in the Court deciding the dispute between him and the plaintiff. There the applica- 
tion was by the plaintiff for appointment of a receiver. The defendants’ counsel 
a ar to the Court orally dnd obtained an adjournment of the hearing of the 
plaintiff’s application and also obtained certain directions relating to inspection of 
the books and documents of the firm. Subsequently the defendant applied under 
section 34 of the Act of 1940 for a stay of the suit on the ground that che suit was 
in respect of a matter agreed to be referred to arbitration. It was held that by 
applying for an adjournment and for directions the defendant had taken a step in 
the proceedings within the meaning of section 34 and was not entitled to a stay of 
the suit. The learned Judge set forth the acts done on behalf of the defendant as 
appeared from the Court minutes made by the Assistant Registrar on the date the 
events took place. This record showed that an application was made for an adjourn- 
ment on behalf of the defendant. The Court granted the adjournment for three 
weeks and directed that an affidavit for possession should be filed within a fort- 
night and reply by a certain date following. The Court also directed, 


“ Interim order to continue. Liberty to either party to have inspection of the books and docu- 
ments of the office of the S. D. O., Ranchi, on two days’ notice to one another’s solicitors.” 


In the present case, as pointed out by Mr. Radhakrishnayya something more 
than this did take place. Not only did the defendants’ learned counsel apply for an 
adjournment for filing counter-affidavit which application was granted, but he 
also got the terms of the interim order of injunction modified. On the next adjourned 
: date, he stated that his account books and vouchers were all open for inspection 
and scrutiny by the Commissioner appointed by the Court, since they were got 
back from the auditors. The fact that on that occasion he mentioned that he 
was going to apply for stay of proceedings under section 34 will not affect the posi- 
tion so far as section 34 of the Act is concerned. On the authorities discussed above 
{ have no doubt that the defendant in this case who now applies for stay of 
proceeding in the suit did take a step in the proceedings within the meaning of 
section 34 both on grd March, 1947, and on 14th March, 1947, when application 
No. 631 of 1947 in C.S. No. 89 of 1947 came on for hearing. The wording of the 
section is general inasmuch as reference is made to a step in the “ proceedings ” 
and not a step in the ““ suit.” The interlocutory application in the suit will cer- 
tainly come under the category of proceedings and since the defendant did take a 
step in the proceedings he is precluded from applying under section 34 of the 
Act for stay of the suit. 


This is sufficient for dismissing the application, but Mr. Radhakrishnayya 
also refers to the fact that in the suit questions of fraud are raised and consequently 
the Court should exercise its discretion in refusing the stay asked for. 


The questions of granting a stay is left by the section to the discretion of the 
Court. There is no doubt that this discretion must be judicially exercised. In 
the English Act there is express provision made in section 14 (2) for meeting such 
cases. According to that provision, where an agreement between any parties 
provides that disputes which may arise in future between them should be referred 
to arbitration and the disputes which so arise involve the question whether any 
such party has been guilty of fraud, the Court shall, so far as may be necessary to 
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enable that question to be determined by Court, have power to order that the, 
agreement shall cease to have effect, and power to give leave to revoke any sub- 
mission made thereunder. There is no such corresponding provision in the Indian. 
Arbitration Act of 1940, to order that the agreement shall cease to have effect 
and that the submission should be revoked, but in exercising a discretion to stay 
proceedings, the Court can in effect, in suitable cases, exercise a similar power. 
: Here, however, such an occasion has not arisen, because there has been no reference 
made to arbitration and there is no application for revoking the submission to 
arbitration. , 


In view iof the conduct of the applicant in Application No. 631 of 1947 he 15" 
eee from applying for stay of proceedings and for reference of the disputes. 
etween the parties to arbitration. 


The application must therefore be dismissed with costs of the plaintiff and the 
and defendant. The advocate’s fee for the plaintiff is fixed at Rs. 100 and for the” 
second defendant at Rs. 35. 


VS. | —___— Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice YAHYA ALI. 


`V. Venkataraman (Advocate) .. Petttioner.* 


Madras Maintenance of Public Order Act (I of 1947), sections 2 (1) and 15—Commissioner of Police as 
the authority to whom powers under the Act are delegated—Oral order for detention—Validitp—* Make” tn sec- 
tion 2 (1)—Wrniting not essential—Act extended for subsequent year—Delegation previously made under section 15, 
—If conrinues. , 7 

The legal :as well as the natural effect of the extension of the duration of the Madras Main- 
tenance of Public Order for one year beyond 12th March, 1948 (by G.O. No. 446 dated 27th February, 
1948), is automatically to extend the duration of the delegation made under the terms of section 15. 
of the Act and'such authority to whom powers have been delegated can make a vald order for; 
detention. The absence of a written order by the authority to whom powcrs under the Act have 
been delegated for the detention of a person does not render such detention illegal. The words 
“To make” in section 2 (1) involves a conscious act on the part of the maker but does not neces- 
sarily connote that there should be a formal act of writing. 


The purpose and scheme of the Act and the principles on which the Court will interfere with 
orders of detention under the Act reviewed. 
= Petition under section 491 of the Code of Criminal Procedure, 1898, praying 
that in the circumstances stated in the affidavit filed therewith, the High Court 
will be pleased to issue directions in the nature of Habeas Corpus for the production 
of the petitioner herein before the Court for being dealt with according to law 
and for setting him at liberty. : 


ALR. Pillai for N. S. Mani and Messrs. Row and Reddy for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) for the Crown Prosecutor on behalf of 
the Crown. | 


The Court made the following 


Orper.—This is an application by V. Venkataraman, an advocate of this 
Court who 1 been working in the office of Messrs. Row and Reddy, advocates, 
Madras, under section 491, Criminal Procedure Code, for his release from detention. 
The application is supported by an affidavit from Mr. V. G. Row, senior partner 
of the advocates’ firm, and it is stated therein that the detenu was arrested at his., 
residence at Thyagarayanagar at about 6 a.m., on the ist April, 1948 and was now 
being detained in the Vellore Central Jail. It is also alleged in that affidavit that 
from his house he was first taken to the Saidapet police lock-up and kept there 
until 6 p.m., on rst April, and it was only at 6-30 P.M., on that day that he was. 
removed to the Madras Penitentiary where he was detained until 8th April, when 
he was transferred to the Vellore Sub-Jail. When he was at the Saidapet police 
lock-up it would appear that he‘asked for the arrest and search warrants to be 


— 


* Crl.M.P. No. 883 of 1948. ; 19gth May, 1948. 
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shown to him, under whose authority he was arrested and. his house searched. 
No such document was shown to him, but he was informed that those acts were 
done under the provisions of the Madras Maintenance of Public Order Act, 1947. 
A similar request was repeated when the detenu was in the Penitentiary, and the 
Superintendent read out the order of detention which was signed by the Com- 
missioner of Police and dated 1st April, 1948. It is emphatically averred by 
Mr. Row in his affidavit that since August, 1947, the detenu has not been an office 
bearer or a member of any. Trade Union or in any way connected with such organi- 
sations and that he has been doing exclusively professional work in the various 
Courts in the city, and has not been doing anything prejudicial to the maintenance 
of public order in any way. A definite suggestion was made by the deponent 
in that affidavit that the Commissioner of Police, Madras, passed the order only 
on ist April, 1948, and after the arrest of the petitioner and not before, and that 
the Commissioner could not have had 'any reasonable grounds for suspecting that 
the detenu was acting in a manner prejudicial to the maintenance of public order. 


An affidavit has been filed on behalf of the Provincial Government which 
states that the petitioner is a leading communist of Madras, that the order of 
detention was issued by the Commissioner on 1st April, 1948, and that on the same 
day he intimated to Government the fact of issue of the order of detention along 
with the grounds for detention. These grounds were despatched on 24th April, 
1948, to the Central Jail, Vellore, for service on the detenu. The grounds set out 
in that communication are as follows: 


“ He is a member of the District Committee of the Communist Party of India, Madras. He has 
been prominently associating himself with all Communist activities. He was the President of the 
‘Corporation Labour Union and organised a strike of the Conservancy workers in August, 1946. 
He induced the workers to make exaggerated demands and was responsible for the rejection of the 
reasonable terms offered by the Corporation for the settlement of the strike. When the strike was 
launched at his instigation the strikers committed acts of intimidation and violence and obstructed ` 
loyal workers. A number of persons were arrested and prosecuted by the police in this connection. 
He organised a number of meetings and processions, also issued leaflets and handbills which con- 
tained false propaganda and which were calculated to incite violence towards the Police and resistance 
to their authority. He o ed a general strike in sympathy with the conservancy workers on 
strike on 22nd August, 1946, and a prohibitory order was issued on that day. In defiance of the ban 
he organised a meeting in Triplicane Beach which was dispersed by the Police by the use of tear 
smoke. He takes a keen intercst in the party activities. 

= His being at large is considered prejudicial to the public safety and the maintenance of public 
order.” \ 


This application was heard by me on the 4th and 5th May, and in view of 
the contentions put forward on behalf of the detenu I considered it necessary to 
examine the Commissioner of Police on certain points materially connected with 
the circumstances in which the order of detention was issued. The case came 
up this day for the examination of the Commissioner, but in the meantime some 
additional grounds were served by the Provincial Government on the detenu which 
are dated 8th May, 1948, and they are to the following effect : 


“ He attended secret communist classes for the Leader Cadre in September 1947, during which 
written instructions were distributed to all the leaders who attended, Arrangements were made for 
intensive propaganda for the increase of wages of workers in factories and workshops, to fix their 
hours of work and also to see that workers do only that much of work whieh is required of them ac- 
cording to their pay and designation. This class also decided to do intensive propaganda among the 
muslims and gather as much support from them as possible. The position on the railways was 
considered and measures thought out to bring the impending strikes to a successful conclusion. 


By virtue of his pasition as office secretary of the Assembly Front, he has had the opportunity 
of working behind the scenes and co-ordinating the work of the party M.L.As. and given neces~ 
sary publicity to the party. This probably accounts for his not coming to outside notice. 


He is an important member of the party which is now out for violence and ig engaged in sub- 
versive activities.” 


I may before proceeding further state that Mr. Row also filed a reply affidavit 
which does not materially add to the relevant averments contained in the first 
affidavit. 
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The main contentions put forward on behalf of the petitioner are the following : 
It is argued that in the present case the arrest and detention of the petitioner precede 
the statutory satisfaction that is contemplated in section 2 of the Act. Next 
it is urged, so far as the earlier grounds are concerned, that a scrutiny thereof would 
show that all of them related to past acts, and that in view of the categorical state- 
ment made by Mr. Row, the senior partner of the firm, that the detenu had ceased 
all his connections with the Trade Union and was wholly devoting himself tod 
professional work, there is nothing to show that there was any continuity in the 
prejudicial conduct of the detenu so as to attract the application of the Act. Yet 
another ground put forward is that the various acts referred to in the communication 
of the Government formed part of certain previous proceedings under the corres- 
ponding ordinance and those proceedings having subsequently been dropped 
and the detenu released, there is no justification to base a fresh action upon 
the same grounds. Lastly two objections of a technical nature were also put 
forward that the order containing the grounds was not signed by the Chief Secretary 
and that the Act having been first passed to be in effect for one year and having 
been subsequently under powers vested in that behalf extended for another year, 
the original delegation of powers of the Provincial Government to the Commissioner 
did not remain in force and that during the extended period of the Act in the 
absence of a further notification extending the period of the delegation, the Gom- 
missioner had no power to make an order of detention. 


I may immediately dispose of the last two technical objections. It would 
appear that the copy of the grounds which was served through the Superintendent 
of the Central Jail on the detenu was signed by some other officer for the Chief 
Secretary. A copy of the order actually passed by the Provincial Government 
and placed before me purports to have been signed by the Chief Secretary himself. 
Even in the:absence of any proof that the actual individual who signed the copy 
which was served on the detenu had the authority to do so, I must hold apa 
the maxim ọmnia presumuntur rite et solenniter esse acta that it must be presum 
in the absence of specific evidence to the contrary that the Chief Secretary who 
under the jbusiness rules is the competent authority to sign orders did so in 
the present case. 


Under sub-section (4) of section 1 of the Madras Maintenance of Public 
Order Act, 1947, it is provided that the Act shall remain in force for a period of 
one year, but power is given to the Provincial Government by notification from 
time to time to extend the continuance of the Act for a further period or periods 
not exceeding one year in the aggregate, if in their opinion it is expedient so to do. 
‘The Act came into force on 12th May, 1947, and was extended for a further period 
of one year from 12th March, 1948, by G. O. Ms. No. 446, Public, General, dated 
27th February, 1948, published in the Fort St. George Gazette, dated 3rd March, 
1948. Under section 15 of the Act: 

“ The Provincial Government may, by order, direct that any PING or duty which is conferre 
or imposed on them shall in such circumstances and under such conditions, if any, as ma be specified 


dn that direction, be exercised or discharged by any officer or authority subordinate to the Provincial 
“Government.” | 


In exercise of this power the Provincial Government by G. O. Ms. No. 907 Public, 
General, dated 21st March, 1947, directed that the powers conferred on the. 
Provincial Government by section 2 (1) (a) of the Act shall be exercised also by all 
the District: Magistrates and by the Commissioner of Police, Madras, within 
their respective jurisdictions. It has to be noted that the delegation is not confined 
to any specified period ; it is co-extensive with the duration of the Act. ‘The legal 
as well as the natural effect of the extension of the duration of the Act for one year 
beyond 12th March, 1948, is automatically to extend the duration of the delegation 
made under the terms of section 15. Both the technical objections therefore fail. 


Of the three general objections, the first to my mind is of some importance. 
Before considering it, it is necessary to set out the material provisions of the Act. 
“The purpose’ of the Act as set out in the preamble is that : 
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. “for the maintenance of public safety and to, prevent and put down disorders involving menace: 
to the peace and tranquillity of the Province, it ‘is nectssary' to provide for preventive: 
detention... . .” Hk ae l 

The pivotal provision of the Act so far as is material to the point at issue in this. 

1s contained in section 2 (1) (a) : = 
. “2. (1) The Provincial Government, if satisfied with respect to any particular person that he 
is acting or about to act in any manner prejudicial to the public safety or the ‘maintenance of 
public order, and with a view to preventing him, it is necessary so to do, may make an order— - 
(a) directing that he be detained ;” ; 


| have already referred to section 15 under which these powers can be delegated’ 
to certain officers and to the notification issued under that section. .Sub-section (2), 
of section 2 provides that’whenever any such officer in exercise of the delegated. 
power makes an order of detention he should forthwith report the fact to the Pro- 
vihcial Government and should send with it the grounds on which the Order was 
made and other particulars which, in his opinion, have a bearing on the necessity: 
for or expediency of the order. Section 3 (1) is important and may be fully set out; 


“Where an order in respect of any person is made by the Provincial Government under sub- 
section (1) of section 2 or where any such order is made by any officer or authority subordinate to- 
them. after receipt of the report specified in sub-section (2) of that section, the Provincial Government, 
shall communicate to the person affected by the order, so far as such communication can be made 
without disclosing the facts which they consider it would be against the public interest to disclose, 
the grounds on which the order has ‘been made against him aaa such other particulars’ 
as are in their opinion sufficient to enable him to make, if he wishes, a representation against the order ; 
and such person may, within such time as may be specified by the Provincial Government, make a 
representation in writing to them against the order and it shall be the duty of the Provincial Govern- 
ment to inform such person of his right of. making such representation and to afford him opportunity- 


of doing 30.” : 
After the procedure embodied in this sub-section is adopted, itis open to the detenu 
to submit a representation to the Provincial Government who must place it 
before the Advisory Council constituted under sub-section (3) of section 3 and the 
Advisory Council is empowered to examine the records and submit its report 
to the Provincial Government. After receiving the report and considering it, 


the Provincial Government may confirm, modify or cancel the order made by- 
them under sub-section (1) of section 2. 


4 


_ To go back again to the precise language of section 2 (1) (a) it is important. 
to consider that the fundamental basis upon which the exercise of power by the 
Provincial Government under ‘this Act rests is that the Provincial Government 
should be satisfied with respect to the particular person that he is acting or about 
to act in any manner prejudicial to the public safety or the maintenance of public 
order and that it is necessary to detain him for the purpose of preventing him from. 
so doing. It is only when these two conditions are. satisfied that the Provincial: 
Government, or, under the delegated power, the respective authority may make 
an order directing that a particular person may be detained. It has been held 
in an earlier decision given by a: Bench of this Court under this Act that the word 
“ satisfied ” in sub-section (1) of-section 2 must be read as meaning “ reasonably 
satisfied.” It cannot import an arbitrary or irrational state of being satisfied. 
If further authority were needed for such a position there is the dictum of Lord 
Wright in Liversidge v. Sir John Andersont. Vide also In re-Ex parte Groone®, and 
Sacksteder, Ex parte®. It means, as has been again laid down in a number of decisions: 
which is hardly necessary to refer to, which have recently been delivered under- 
the corresponding Provincial Acts, that the satisfaction must be honest, careful 
and deliberate, arrived: by the detaining authority after exercising due care andi 
éaution. The most important limitation upon the essential jurisdiction of thel 
executive in exercising the powers under such a sweeping enactment is that here: 
should be no fraud or abusive exercise of the power conferred thereby and that 
the powers should not, to any extent, be exceeded. In other words, the power 
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should be exercised for the purpose contemplated by the Act and 'should come: 
strictly within the limits, scope and ambit of the enactment. It has to be remembered. 
that the Act avowedly commits tremendous inroads upon the liberty of the subject,. 
and commensurate with that authority it is essential on the part of the executive 
that they should realise that it is, in essence and in substance, a preventive and 
not a punitive jurisdiction, and that detention should not be ordered or continued 
for the purpose of punishing a person for acts done in the past but wholly and solely 
for the purpose set out at the forefront of the act of preventing him from acting 
in any manner prejudicial to the public safety or the maintenance of public order. 


Having said this, it is also necessary for me to set out that if these fundamentals 
are satisfied, the next question for the Court is to see whether the requisite procedure. 
and formalities embodied in section 3 and other provisions of the Act in the matter 
~of furnishing the grounds and particulars and of the nature of those grounds and 
particulars: have been duly observed within a reasonable time. In several cases- 
. that have come to my notice I have found that until an application was made in 

Court no grounds had been given at all, and only after notice of the application. 
went to the concerned authorities the grounds were despatched. In yet another 
‘case I found that on the Court observing that the grounds were not sufficient, 
adjournments were taken and in the meantime additional grounds were served. 
When the existence of bona fides was the sine qua non of such a powerful jurisdiction 
as the Act 'confers, it is necessary, that such inordinate delays in the discharge of 
the primary duty of serving grounds are to the utmost extent possible avoided. 


I have in the preceding paragraph indicated the scope of limitations within 
which the executive can act under this enactment; but if those restrictions are 
duly observed by the Provincial Government or the delegated authority, the function. 
of the Court is extremely limited. Under section 16 (1) of the Act it is specifically 
provided that no order made in exercise of any power conferred by or under this Act 
or deemed to have been made under this Act shall be called in question in any Court. 
If, therefore, the order made is one that can be said to have been duly made under 
the Act and the requirements of section 2 (1) are scrupulously carried out and 
the procedure in section 3 is properly observed, then the function of the Court 
virtually ceases, because it. is not left to the Court either to question the truth of 
the grounds upon which the detention was ordered or to judge their reasonableness 
or sufficiency. These are matters vested by the Act exclusively in the authority 
which is empowered to make the order of detention. The only function of the- 
Court in such cases is to examine the records, and if grounds have been served, 
to scrutinise those grounds to ascertain the exact state of mind of the officer who 
made the order of detention with a view to ascertain whether he was in truth 
reasonably satisfied in the manner required under the Act. The only purpose 
of the enquiry by the Court in such matters can be to make, so to speak, a subjective 
analysis of: the mind of the officer at the time and not to probe into the validity 
or correctness or adequacy of the reasons which impelled him to direct the detention . 
of the particular individual. It is not necessary to refer to the decided cases which 
have dealt with the various problems arising under such enactments, but the 
principles that I have summarised in the preceding paragraphs in my opinion, 
represent the effect of the respective provisions of the Act and the respective inter- 
pretations placed thereon by the various High Courts in this country. 


Having set out the principles governing the application of the Act to individual 
cases, it remains for me to consider how far the various objections taken on behalf 
of the detenu in this case can be upheld. The main contention is that the authority 
who directed the detention of the petitioner did not satisfy himself as required 
under the Act before the actual detention was effected, but, that he did so subse- 
quently. As I have already stated, Venkataraman was arrested at 6 A.M., on the 
tst day of April, 1948, at his residence and was taken immediately to the Saidapet 
Police Station where he was kept until the evening when he was removed to the 
Madras Penitentiary. It was manifest from the start that no written order of 
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detention had been issued before or by the time of his arrest. For the purpose 
of clarifying this position and also to ascertain whether the detaining authority 
was satisfied that it was necessary to direct Venkataraman’s detention for the 
purpose of preventing danger to public security, I required the presence of the 
Commissioner of Police and he was examined before me yesterday. He has stated 
that at 11-30 P.M., on the night of 31st March—1st April, he examined the records 
concerning the detenu and was satisfied that unless he was detained, there would 
be danger to public safety. He stated that he issued oral orders of detention at 
four in the morning, some two hours before the actual arrest was made. He 
however frankly conceded that the written order of detention was only drawn 
up by him at 11 a.m., in his office and forthwith communicated to the Provincial 
‘Government with the grounds as required under section 2 (1) of the Act. Upon 
these facts the question arises whether the absence of a written order of detention 
at the time of arrest vitiates the detention and renders it illegal. After having 
bestowed the most thoughtful consideration upon this matter, I am of opinion 
that the absence of a written order does not have the effect contended for. Stress 
is laid upon the word ‘ make’ occurring in section 2 (1), and the argument is that 
when the statute requires the authority to make an order it is implicit that the 
order should be made in writing and not orally. It is not in every instance that the 
expression “ make’ carries by implication the concept of writing formally recorded. 
That would depend entirely upon the context in which the word is used. For an 
illustration, if the expression is “ make a promissory note ” or “ make a conveyance ” 
the necessary implication must be that the promissory note or the conveyance 
should be in writing, because there cannot be an oral promissory note or conveyance. 
In another context the word “ make ” may likewise involve the idea of oral making. 
As would appear from Stroud’s Judicial Dictionary “to make ” involves a conscious 
act on the part of the maker, but it does not necessarily connote that there should 
be a formal act of writing. Under the scheme of the Act there can be no doubt 
that it is not primarily concerned with orders but with the preventive detention 
of persons whose detention in the view of the Provincial Government is necessary 
in order to prevent them from acting in any manner prejudicial to the public 
safety and the maintenance of public order. The order required to be made under 
section 2 (1) (a) is a mere machinery through which the object of the Act, namely 
the detention of the person concerned, is carried out, and as has been held by a 
Full Bench of the Patna High Court in Murat Patwa v. Province of Bihar, it is that 
detention that becomes illegal if any of the vitiating circumstances exist. In any 
event, there cannot be any objection so far as the detention order made at 11 A.M. 
on Ist April, 1948, is concerned. 


The most substantial part of the detenu’s case is that the Commissioner of 
Police was not, in fact, or in truth, satisfied as required under the Act before he 
made the order of detention. Such a contention is not now open to the detenu 
in view of the categorical statement made by the Commissioner of Police that he 
examined the records before he made the order and that on such examination 
he was satisfied that it was necessary to direct the detention of the particular person 
for preventive purposes. I find therefore ‘no substance in the -objection that 
in the present case the pre-requisite of detention, namely, “ satisfaction ”? did not 
exist and that it came into existence after the detention had, in fact, been effected. 
As already stated, the principle is clear that when the authority nominated by 
the Legislature is satisfied it is not for the Court to examine the grounds to determine 
whether they are adequate to support the order of detention. It cannot be con- 
tended that there was a colourable exercise of the power on the part of the executive 
in this case or that it was exercised for an ulterior purpose unconnected with the 
public security or order. 

The next objection is that the order is based exclusively upon the past acts, 
there being nothing to show that there was any continuity of those acts upto the 
time of detention. Here again, the principle is perfectly clear and the 





1. LL.R. 26 Pat. 628: A.I.R. 1948 Pat. 195. 
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evidence is also perfectly clear. ‘The Commissioner has stated definitely 
that he examined the records and was satisfied from events leading up 
to the date of detention. It is essential in my view, that there should 
be such continuity. Otherwise, the detention would’ become vindictive, if not 
punitive, which is not the legitimate purpose of the Act. In the present case there 
can be no doubt that so far as the Commissioner was concerned he was satisfied 
that upto the time of detention the activities of the detenu were such that it was 
necessary to keep him in detention in the interests of public safety. The acts 
which established the continuity must have occurred after the date line which 
in this case is the date when the act came into force. From a perusal of the original 
as well as the supplemental grounds I am not in a position to discard the statement 
of the Commissioner that there was continuous activity on the part of the detenu. 
In the original grounds no doubt the only concrete incidents that were referred 
to were thei events of August, 1946, although there were general statements to the 
effect that he was a member of the District Committee of the Communist party 
| and that he had been prominently associating himself with all communist activities 
and was taking keen interest in the party activities. That matter has been amplified 
in the grounds subsequently served where it is stated that in September, 1947, 
he attended secret communist classes for the Leader Cadre during which written 
instructions: were distributed to all the leaders who attended. This is after the 
Act came into force. It is also stated in that connection that certain arrangements 
were made! for intensive propaganda among the Muslims in order to gather as 
much support from them as possible. Measures were thought out to bring about 
strikes in the railways and by virtue of his position as office secretary on the Assembly 
Front he had also opportunities of working behind the scenes and co-ordinating 
with the Party M.L.As. 


It was strenuously argued with regard to the additional grounds firstly, that 
though it cannot be said that the Provincial Government had no right to file supple- 
mental grounds it was not fair on their part to do so after the petition had been 
heard in part and secondly that at the worst, the additional grounds only showed 
that the detenu had opportunities to act, or was likely to act, and they did not 
show as required under the Act that he was acting or was about to act. With 
reference to the first objection I entirely agree with the learned counsel for the 
petitioner that it is not ordinarily desirable that after a case is heard and the infir- 
mities are exposed, an authority in the position of the Provincial Government 
should try to make up the defects by serving supplemental grounds ; but ex concessis 
it is not illegal. With regard to the second objection, I see no substance whatever 
init. The expression “about to act” necessarily connotes the having of an oppor- 
tunity to act and having the necessary inclination and tendency to act in a particular 
manner. Whether a person is about to act or not has to be determined with 
reference to, his general attitude, his previous record and his tendency at the moment 
and the supplemental grounds provide the necessary material for holding that 
even though the incidents of 1946 have no direct bearing they show that the 
attitude then conceived was continuously held and was manifested on several 
occasions and that the same attitude persisted even at the time of detention. 


The only other point that remains is as regards similar orders having been 
served in-1947 on the detenu and having subsequently been withdrawn against him. 
The doctrine of autrefois acquit does not apply to this case, and it is not the contention 
that there is any estoppel arising in connection with the general amnesty when the 
detenu was,once released. The real point for decision is whether from his beha- 
viour before and about the time of detention there was reason, for the authority 
concerned to reach the conclusion that he was about to act in a prejudicial manner. 
I cannot say in this case, especially in view of the definite evidence given by the 
Commissioner, that that satisfaction did not either exist or that, if it existed, it was 
not reasonable. 


The application is dismissed. l 
K.S. Si Aplication dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, P. V. RayAMANNAR, Chief Justice AND MR. Justice PANCHAPA- 
KESA AYYAR. i 


Koduru Kamalamma and others .. Appellants* 
U. 
Koduru Pitchamma and others <. Respondents. 
Co-sharers—One co-sharer in exclusive possession of joint land in excess of his share—Liability to pay 
compensation to the other co-sharers—Extent. 
A. co-sharer in exclusive possession of joint land in excess of his share is liable to pay compensation 
to the other co-sharers for his exclusive use and benefit of the common land, although the other. 


co-sharers are not entitled in the absence of an ouster to an account of the profits or to a share therein 
from the co-sharer in occupation of the common land. 


Such compensation must be for the entire period from the date of the exclusive occupation by 
the co-sharer and not merely for the period subsequent to the date of the suit by the other co-sharers. 


Case-law discussed. ' 


Appeal against the decree of the Court of the Subordinate Judge, Nellore, 
in A. S. No. 281 of 1943, preferred against the decree of the Court of the Distric} 
Munsiff, Nellore, in O.S. No. 259 of 1939. 


C. V. Narasimha Rao for Appellants. 


P. Chandra Reddi, O. Chinnappa Reddi and R. Rajagopala Atyar for Respon- 
dents. 


The Court delivered the following 


JUDGMENT :—This second appeal arises out of a suit for partition and separate 
possessicn of lands set out in schedule A to the plaint. The dispute relates to a 
casuarina plantation which was in existence on about 100 acres of the suit land 
on the date of the institution of the suit. Plaintiffs 1 to 5 and 8th defendant who 
are the appellants here claimed 434 shares out of 77 shares in the lands in schedule A, 
including the casuarina trees standing on a portion of the lands. The first defendant 
was entitled to 214 shares, while the family of defendants 2 to 6 was entitled to 
12 shares. We are not concerned in this second appeal with the seventh defendant, 
who claimed a half share in one of the items. The first defendant, who is the main 
contesting respondent, pleaded that there was an oral partition between the 
predecessors-in-interest of the plaintiffs and the 8th defendant on the one hand 
and defendants 1 to 6 on the other, at which the lands on which the casuarina 
plantations were raised had been allotted to him and defendants 2 to 6 and that 
he raised the plantation at his own expense with the consent of defendants 2 to 6. 
The case of the plaintiffs, on the other hand, was that no partition had taken place 
before the institution of the suit, and that the first defendant raised the plantation. 
on behalf of all the sharers. The learned District Munsiff of Nellore who tried 
the suit held that the case set up by the first defendant of an oral partition was not. 
true ; but he held that it was the first defendant who was the sole person who raised 
the plantation. He then discussed the question of adjusting equities between the 
co-sharers, having regard to the fact that the plantation had been raised by the 
first defendant alone at his expense and with his labour. He was not, however, 
prepared to accept the suggestion on behalf of the first defendant that the lands 
covered by the plantations should be allotted to his share. In his opinion, the 
proper course was to treat the plantation and the income realised by the sale of 
the trees as the joint property of all the sharers and to direct the other sharers to 
pay the first defendant the actual cost of cultivation together with the interest. 
on the amount spent by him, subject to the condition that if it was found that the 
amount due to the first defendant exceeded the amount actually realised by the 
sale of the trees, the first defendant should have no claim to recover the balance 
from the other sharers. 

ae =, 

* S. A, No. 268 of 1946. , 7th October, 1948. 
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There were appeals to the Court of the Subordinate Judge both by the first 
defendant and by the plaintiffs and the 8th defendarit. Both the appeals were heard 
together and disposed of by the learned Subordinate Judge of Nellore by a common 
judgment. ,He took a different view from the learned District Munsiff as to 
the manney in which the equities had to be adjusted. After the decree of the 
lower Court, the casuarina trees were sold away by a commissioner appointed 
by the Court, and the sale proceeds which amounted to a considerable sum were 
deposited into Court to the credit of the suit. The only question that had to be 
determined was who was entitled to the money in Court, and to what extent. He 
came to the conclusion that the only right which the plaintiffs ‘would be entitled 
to was aright to compensation in respect of their share of the lands on which 
.casuarina plantatigns had been raised for the period commencing from the date 
of the plaint till the date when the trees were cut and removed. As the parties 
could not agree on the compensation for this period, he merely declared that the 
plaintiffs would be entitled to compensation for the period and directed that it 
should be determined in the final decree proceedings. The plaintiffs and the 
8th defendant have preferred this second appeal against the said decree and judgment 
of the learned Subordinate Judge, while the first defendant’s legal representative 
(the first défendant having died pending the appeal in the lower Court) has 
‘preferred a memorandum of cross-objections. 


The two contesting parties took up extreme positions. For the first respondent, 
it was contended that the appellants were not entitled to anything at all in respect 
of the casuarina plantations while the appellants wanted the entire sale proceeds 
-of the casuarina to be treated as joint property to be divided among all the sharers 
according td their respective shares and the only concession which they were prepared’ 
to grant to.the first defendant was a deduction for the expenses incurred by him 
in raising the plantation. 


Neither of the parties attempted to challenge the findings of fact arrived at 
by the lower Courts, namely, that there had been no oral partition before the 
date of the|suit, and that the first defendant was the person who solely expended 
time, trouble and money to raise the plantation. On these admitted facts, the 
rights of the parties fall to be considered. 


The rights of co-tenants or co-sharers who hold a large extent of undivided 
property jointly, inter se, while they continue to be undivided, are often difficult 
-of determination. Undoubtedly, any sharer has got a right to demand and obtain 
a partition' by metes and bounds of the joint property. But till that is done, 
and it cannot be that any of the sharers has got an exclusive right to any part of 
the joint land, what are the rights and obligations of the several sharers to each 
other? In theory, each co-tenant is entitled to be in possession and to use every 
part of the common property, so. long as he does not exclude his co-tenant. A 
_ .co-sharer is not an agent of the other sharers, apart from any specific contract. 
In the case of land capable of enjoyment by cultivation, it 1s clear that unless there 
is joint cultivation or community farming, the theoretical right of every co-sharer 
to enter upon and hold exclusive possession of the common property cannot be 
enjoyed in practice. Supposing, on a part of the common property, which is not 
in the actual possession of any other sharer, one of the sharers expends his skill 
and labour’ and money and raises valuable produce, is he under a liability to 
account to the other co-sharers for the profits realised by him? Are crops raised 
by one of the co-tenants on any part of the common lands (in the absence of an 
agreement to that effect) held in co-tenancy? The preponderance of the autho-, 
rities both in England and America appear to confirm the right of each co-tenant 


““ to enter upon and hold exclusive possession of the common property and to make such profit 
as he can by pro cultivation or by other usual means of acquiring benefit therefrom and to retain 
the whole of s oh beneit provided that in having such possession and in making such profits he 
has not been guilty of an ouster of his co-tenant nor hindered the latter from entering upon the premises 
and enjoying them as he had a right to do.” 

| 
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(See Freeman on Co-tenancy and Partition, 2nd edition, S. 258). The reason of 
this rule is that it would be inequitable to compel a co-tenant in possession to account 
for the profits realised out of his skill, labour and business enterprise, when he has no 
right to call upon his co-tenant to contribute anything towards the production of 
these profits, nor to bear his proportion of the loss which may result on account of 
failure of crops or other unavoidable causes. More or less the same rule has been 
applied to India. i ' 


In Watson and Go. v. Ramchund Dutt1, a case decided by the Privy Council, the 
facts were as follows: One of two co-sharers was in actual occupation of part of 
the common property, cultivating it exclusively. The other co-sharer attempted 
to enter upon the same land in order to carry on operations therein inconsistent- 
with the work already being carried on by the former, who resisted and prevented 
the attempted entry. It was held that the resistance being made by the co-sharer 
in occupation simply with the object of protecting himself in the profitable use 
of the land and not in denial of the other’s title, such resistance was no ground 
for the grant of a decree for joint possession or for damages or for the grant of an 
injunction. ‘Their Lordships did not accept the contention on the part of the 
plaintiffs that the acts of the resisting co-sharer amounted to what in England 
would be called an actual ouster and therefore the plaintiffs were entitled to a 
decree for joint possession, and observed as follows : 

“ In India a large proportion of the lands, including many very large estates, is held in undivided 
shares, and if one share-holder can restrain another from cultivating a portion of the estate 
in a proper and husband-like manner, the whole estate may, by means of cross-injunctions, have 
to remain altogether without cultivation until all the shareholders can agree upon a mode of culti- 
vation to be adopted, or until a partition by metes and bounds can be effected, a work which, in, 
ordinary course, in large estates would probably occupy a period including many seasons. In such 
a case, in a climate lıke that of India, land which had been brought into cultivation would probably 
become waste or jungle, and greatly deteriorated in value. In Bengal the Courts of Justice, in cases 
where no specific rule exists, are to act according to justice, equity and good conscience, and if, in 
a case of share-holders holding lands in common, it should be found that one shareholder is in the 
act of cultivating a portion of the lands which 1s not being actually used by another, it would scarcely 
be consistent with the rule above indicated to restrain him from proceeding with his work, or to 
allow any other shareholder to appropriate to himself the fruits of the other’s labour or capital.” 
The only order which their Lordships made in favour of the plaintiffs was that 
they do recover from the defendants a sum of money calculated at a certain rate 
“as compensation in respect of the exclusive use and benefit by the defendant 
No. 1” of the common land. 


The rule thus laid down came up for further discussion in another case before 
the Privy Council in Lachmeswar Singh v. Manowar Hossain®. In that case, the 
defendant, a co-sharer in village lands, without claiming any monopoly, set up a 
ferry within the limits of the village over a river which ran through it and collected 
' tolls from strangers for its use. ‘The other co-sharers brought a suit for a decla- 
ration of their rights to the profits of the ferry proportionate to their shares in the 
village. The High Court made a declaration with respect to the possession and 
profits of the ferry and directed an account of the profits accordingly. Their 
Lordships set aside the decision of the High Court and dismissed the suit. The 
ratio decidend: was that joint property being used consistently with the continuance 
of the joint ownership and possession without exclusion of the co-sharers who had 
not joined in the work, there was no encroachment on the rights of any of them 
as regards common enjoyment, so as to give ground for a suit. It was not alleged 
that the defendant had used the river for passage in any such way as to interfere 
with the passage of other people. It ws not alleged that the defendant’s action 
in any way prevented any one else from setting up a boat for himself or his men 
or from even carrying strangers for payment. Their Lordships referred to the 
earlier case in Watson and Co. v. Ramchund Dutt, as throwing light on the subject. 
After citing the passage which has been quoted above, their Lordships pointed 
out that the facts of that case were very different from the facts of the case before 

Oe ee ee 
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them and that no profits had been earned by the defendant by the exclusion of 


the plaintiffs from possession as was done by the Watsons, the defendants in the 
earlier case! 


The decision of the Privy Council in Midnapore Zemindary Co., Lid. v. Naresh 
Narayan Roy1, throws considerable light on the subject. In a suit for partition 
brought in 1912, the defendants-co-sharers contended that they had rights of 
permanent occupancy in the land and resisted partition. They also pleaded that 
the suit was; barred by Article 142 of schedule I to the Limitation Act. Both their 
pleas were negatived and the suit for partition was decreed. In addition to the 
reliefs of partition, their Lordships also granted to the plaintiff a decree directing 
the defendants to pay compensation to him for their exclusive use of the lands 
from the time of such exclusive occupation. Their Lordships laid down the 
following general propositions in dealing with the facts of the case before them : 

“ Where lands in India are so held in common by co-sharers, each co-sharer is entitled to cultivate 
in his own interests in a proper and husband-like manner any part of the lands which is not being 
cultivated by another of his co-sharers, but he is liable to pay to his co-sharers compensation in respect 
of such exclusive use of the lands. Such an exclusive use of the lands held in common by a co-sharer 
is not an ouster of his co-sharers from their proprietary right as co-sharers in the lands. When 
co-sharers hot agree as to how any lands held by them in common may be used, the remedy of 
any co-sharer who objects to the exclusive use by another co-sharer of lands held in common is to 
obtain partition of the lands.” 


Their Lordships referred to the prior decision of the Board in Watson and Co. v. 
Ramchund Dutt? and to the declaration made therein that the plaintiffs should 
recover from the defendant a sum of money as compensation for the exclusive use 


by the defendant of the land which had been occupied by him. 


Counsel for both sides addressed us arguments for which they tried to find 
support from the above decisions of the Privy Council, each in his own way. 
Mr. Konda Kotayya contended for the appellants that the occupation by the 
first defenddnt and his raising casuarina plantation were acts amounting to an 
ouster of the appellants and their predecessors. To make good this contention, 
the learned jadvocate referred us to certain proceedings under the Madras Land 
Encroachment Act in which the Revenue authorities sought to levy penal assessment 
for encroaching on Government land adjoining the private land of the parties 
and planting the same with casuarina. The notice issued under section 7 of the 
Act was addressed to all the co-sharers (Ex. XII). But in reply to this notice, the 
first defendant filed an application before the Sub-Collector, Gudur division on 
17th March, 1932, (Ex. XIII) in which he definitely stated that he alone had 
raised the casuarina trees on the land alleged to have been encroached upon and 
that the other co-sharers had nothing to do with the unauthorised occupation. 
He requested the Sub-Collector to remove the names of the other co-sharers who 
had not occupied the land. He then made the following statement : 

“Ag this encroached land is adjoining my lands, I have at my own expense raised casuarina 
trees and occupied the land. If this land is valued along with neighbouring lands and a patta is 
granted, I will take the same.” ; f l 
Mr. Kotayya particularly relied on the first defendant’s description of the encroached 
land as adjoining “my lands,” as evidence of the assertion of an exclusive title 
in denial of the title of the other co-sharers. The inference appears to be far 
fetched. There is no manifestation of an intention to deny the title of the co- 
sharers. The first defendant’s sole interest was to plead with the Revenue autho- 
rities for the grant of patta for the land encroached upon. It was only in extenua- 
tion of his unauthorised action that he mentioned the fact that the encroached 
land adjoined his lands. The occasion did not call for any assertion relating to 
the title inter se between the first defendant and other co-sharers. Mr. Kotayya 
was unable to refer us to any other piece of evidence to support his plea that long 
before the institution of the suit the first defendant had been asserting a title hostile 
4 7 RS Ee a a eee a; 
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to the appellants and that he had ousted them from joint possession. On the 
other hand, their own case in the plaint was that the first defendant on behalf 
-of the appellants’ predecessor and the remaining sharers planted and reared casuarina 
trees for the joint benefit of all the sharers (vide paragraph 5 of the plaint). In 


the face of this allegation in the plaint and the statement of the appellants’ predecessor. 


“Veeraraghavayya, in his evidence that the first defendant was planting the trees 
on the land on their behalf, it is impossible to sustain the contention of the appellants 
on this point. It is only in reply to the plaintiffs’ case, now held to be false by 
both the Courts, that the casuarina plantation had been raised by all the sharers 
jointly, that the first defendant put forward a case of exclusive title based on 
oral partition. We agree with the learned Subordinate Judge that till the date 
of.the suit, the first defendant did not assert any hostile or exclusive title on his 
part and till the date of the suit, the plaintiffs did not object to the first defendant’s 
user of the land in question. i 


Mr. Chandra Reddy, on the other hand, argued that the appellants were 
not entitled to any relief at all (except of course partition) on account of the first 
defendant’s occupation and the raising of the casuarina plantation by him on 
joint land, because the first defendant had not set up a hostile title, or done any 
act which would amount to an ouster in law. According to him, the appellants 
were not entitled even to any compensation. He tried to explain away the Privy 
Council cases in Watson and Co. v. Ramchund Dutt! and Midnapore Zemindari Co., Ltd. 
v. Naresh Narayan Roy? as cases in which there was ouster, and he also relied on the 
decision of the Calcutta High Court in Chandra Kishore Chakravarthi v. Biseswar Pal’. 


In our opinion, Mr. Chandra Reddi’s contention is based on a wrong under- 
-standing of the ratto dectdend: of the two decisions in Watson and Co. v. Ramchund 
Dutil, and Midnapore Kemindari Co., Lid. v. Naresh Narayan Roy?. It is not accurate 
to say, that compensation was awarded to the plaintiffs in Watson and Co. v. Ramchund 
Duti?, because of an actual ouster. A careful reading of the judgment of Sir 
Barnes Peacock clearly shows that if their Lordships had accepted the contention 
on the part of the plaintiffs that the ‘acts of the defendants amounted to what in 
England is called an actual ouster, then they would have granted a decree for joint 
possession. It is true that there was some resistance by the defendants, but their 
Lordships pointed out that the resistance was not in denial of the title of the other 
sharers, but simply with the object of protecting himself in the profitable enjoyment 
of the land. ‘Though, therefore, there was no ouster, the Privy Council granted 
the compensation because of “ the exclusive use and benefit ” by the defendant of 
joint land. In Midnapore Zamindari Co., Ltd. v. Naresh Narayan Roy®, there is a clear 
pronouncement which is opposed to the contention of Mr. Chandra Reddi. Their 
Lordships point out that a sharer of joint property is liable to pay to his co-sharers 
compensation for exclusive use of the lands held in common, and add the following 
important statement : 


“ Such an exclusive use of lands held in common by a co-sharer is not an oust er ofhis co-sharers 
‘from their proprietary right as co-sharers in the land.” 


With great respect to the learned Judges who decided the case in Chandra Kishore 
Chakravartht v. Biseswar Pal’, we think there is a difference between an exclusive 
use of lands held in common by a co-sharer and an ouster by one sharer of his co- 
sharers. In that case, the learned Judges found that the plaintiffs had not asserted 
a claim to joint occupation, nor had they objected to the defendant being in occu- 
pation of the land in dispute, and the plaintiffs had neither been excluded nor 
ousted from possession of the land by the defendant. All that they claimed was 
a share of the profits which had resulted from the defendant’s occupation of the 
land. It may be, when there is no exclusion or ouster but merely an exclusive 
es ka 
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‘occupation of a part of the entirety of the common land, the co-sharer in such 
o i$ not liable to account for the profits made by him from such occupation. 
ut it is one thing to say that the other co-sharers are not entitled to an account 
‘of the profits or to a share therein ; it is quite another thing to say that the co- 
_ sharer in occupation of common land far in excess of his legitimate share, is not. 
liable to pay compensation to the other co-sharers for such exclusive occupation 
by him. The decisions of the Judicial Committee in Watson and Co. v. Ramchund. 
Dutt? and Midnapore Zemindari Co. v. Naresh Narayan Roy? are direct authorities for 
the position that even when there is no ouster in law, a co-shzrer in possession of 
joint land in excess of his share is liable to pay compensation to the other co-sharers 
for his exclusive use and benefit of the common land. The other decisions cited , 
by Mr. Chandra Reddi, namely, Shivanarain v. Chandrasekhar, Raj Ranjan Prasad 
-Sinha v. Khobari Lal* and Ramakrishnarao v. Subbarao’ do not carry the matter 
further. We hold that the plaintiffs are entitled to some compensation from the first ; 
defendant for his ‘sole and exclusive occupation and use of the joint lands in 
excess. of the extent to which he would be properly entitled in accordance with his. 
‘share. While we agree with the learned Subordinate Judge that there should: 
be a decree for compensation in favour of the plaintiffs, we do not agree with 
him that the compensation must be for the period subsequent to the date of the 
‘suit. On principle, the compensation must be for the entire period from the date 
of the first defendant’s exclusive occupation. 


’ As the learned Subordinate Judge found it is difficult to exactly assess this, 
‘compensation. To avoid a prolongation of the litigation, we called upon the. 
parties to agree to a reasonable compensation on this basis. If there is no agree- ` 


ment possible, the only course is to direct the compensation to be determined in 
the fimal decree proceedings. 


The second appeal is allowed in. part to the extent indicated above, but 
‘dismissed otherwise. There will be no order as to costs. The memorandum of, 
‘objections is; dismissed with costs. 


The parties are unable to agree on the amount of compensation. It will 
therefore be determinéd in the final decree proceedings. 


K.S. ` l — Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANGHAPAKESA AYYAR. 


Vyja Eswaramma .. Petttioner* 
~- D, l 
Dappili Chinna Kota Reddi and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 33—Pauper application—O jection as to pecuniary jurisdicti 

af the Court—Cdmpetency of the Court to decide it. á K aba 

When in al pauper application an objection is raised by the respondent as to the competency 

of the Court to|entertain the suit pecuniarily, it is the bounden duty of the Court to get rid of that 

‘objection, by deciding that the suit was within its pecuniary jurisdiction, before proceeding to consider 

the question of! pauperism, both on general principles and the question of convenience of parties. 

Further, the only power the Court has, under the law, in a suit beyond its pecuniary jurisdiction, 

is to return the plaint for presentation to the proper Court, and it has no power to hold any enquiry 

‘Into pauperism, mesne profits or any other matter whatsoever. ` ` 
Periasami Padayachi v. Minor Ulaganathan, (1948) 2: M.L. J. 152, followed. 

s . Sudarsana Venkatacharyulu v. Sri Venugopalaswami Vani, (1948) 2 M.L.J. 570, dissented from. 
Petition under section 115 of Act V of 1908, praying that the High Court will 
þe pleased to revise the order of the Court of the District Munsiff, Markapur, in 
O. S. No. 50 of 1947. 


i 


1, (1890) L'R. 17 LA. 110 : LL.R. 18 Cal. 3. ALR. 1933 Pat. 616. 
10 T eji ) | MLJ EN 2A f 4. ioe aa Pat. 162. 
2. (1924) 47 M.L.J. 23: L.R. 51 I.A. 293: —5.. (1 I M.L.J. 501. 
I.L.R. 51 Cal. 631 (P.C.). 2 (1997 Jes 
t C. R. P. No. 838 of 1948. 29th October, 1948. 
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T. S. Vaidyanatha Aiyar for Petitioner. 
W. Kothandaramiah for Respondents. 
The Court delivered the following 


Jupcment.—The short point for determination in this petition is whether the 
lower Court erred in law in not determining the question of pecuniary jurisdiction, 
and of its competency to entertain the suit pecuniarily, before it decided the question 
of the pauperism of the petitioner. I am of opinion that it did err in law. When 
the respondents raised the objection that the suit, which was one for partition and 
recovery of the plaintiff’s alleged two-fifths share, was beyond the pecuniary juris- 
diction of the Court, it was the bounden duty of the lower Court to get rid of that 
objection, by deciding that the suit was within its pecuniary jurisdiction, before 
proceeding to consider the question of pauperism, both on general principles and 
the question of convenience of parties. The learned counsel for the respondents, 
who had raised the question of want of pecuniary jurisdiction before the lower 
Court, now wants to support the lower Court’s postponement of its finding regarding 
jurisdiction, obviously because the lower Court has found against the pauperism. 
of the petitioner, and the respondent’s purpose has been well served, and they 
did not see why they should not cause further inconvenience to the petitioner. The 
inconvenience will arise like this. Supposing the lower Court, without deciding 
the question of jurisdiction, decides against the pauperism, and the petitioner 
sells whatever properties she has, and pays court-fee, based upon the valuation. 
of the plaint, and the lower Court, later on, hears the question about the pecuniary 
jurisdiction, and decides that it has no pecuniary jurisdiction, and returns the 
plaint for presentation in the proper Court, then the petitioner would have to file 
the plaint in the Sub-Court, paying additional court-fees, and may not have enough 
to pay, and may be driven to file another pauper application there, and will not 
recover the court-fee she has already paid, and may be thus incapacitated in the 
conduct of her suit there. If, once for all, she is told that the pecuniary jurisdiction. 
is with the Sub-Court, and her pauper petition is returned to her, she can approach 
the Sub-Court with the pauper petition and will not have spent away her scanty 
funds in paying any court-fee. ‘The Sub-Court, while deciding her petition, would 
also consider it with reference to the suit in a Sub-Court, and the court-fee payable 
‘thereon and she will not have the above inconvenience of having wasted her scanty 
funds unnecessarily. 


It was urged by the learned counsel for the respondents that there is no 
provision, under Order 33, rule 5, of the Civil Procedure Code, to enquire into 
the question of pecuniary jurisdiction in a pauper petition. I cannot agree with 
this contention. For one thing, it appears to me that Order 33, rule 5 (d-1) may 
give such jurisdiction, as a suit above Rs. 3,000 cannot be filed in the District 
Munsiff’s Court, and the law may be held to bar the filing of such a suit there. 
Even apart from that, the question of jurisdiction is a general question. Supposing 
the pauper petition was valued at more than Rs. 3,000, the District Munsiff will at 
once return it for presentation to the proper Court, despite the alleged want of a 
provision under Order 33, rule 5, Civil Procedure Code. The ruling in Tulshi 
Mahatani v. Gajadar Marwari! relied on by the learned counsel for the respondents, 
will have no application to the facts of the present case, as a Court is not given, 
under our law, power to reduce the valuation given in the plaint, whereas every 
day power to enhance the valuation on an enquiry about the real value of the plaint 
is exercised, primarily in the interests of court-fees, and incidentally also for purposes 
of pecuniary jurisdiction. 

The learned counsel for the petitioner relied on a direct ruling on the point 
now in question by my learned brother Yahya Ali, J., in Periasamt Padayachi v. 
Minor Ulaganathan*. 1 respectfully agree with that ruling. A ruling to the contrary, 
given by my learned brother Mack, J., in Sudarsana Venkatacharyulu v. Sri Venugopala- 
swami Varu? was relied on by the learned counsel for the respondents. I am 


1. (1921) 61 I.C. 891 (Patna). 3. (1948) 2 M.L.J. 570. 
a. (1948) 2 M.L.J. 150. 





unable to agree with that view, for the reasons already stated, and also because the 
‘only power, the Court has, under our law, in a suit beyond its pecuniary jurisdiction, 
is to return'the plaint for presentation to the proper Court, and it has no power to hold 
any enquiry into pauperism, mesne profits or any other matter whatsoever. ‘This 
petition is accordingly allowed, and the lower Court’s order set aside, and the 
lower Court is directed to go into the question of jurisdiction and give a finding 
‘on it before proceeding with the question of pauperism and the other matters in 
dispute. In these circumstances and as the lower Court itself was responsible 
for refusing to decide the question of jurisdiction, after having referred to it, I direct 
all the parties to this petition to bear their own costs. ¢ 


V.S. : = Petition allowed.’ 
| 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice Sussa Rao. 
Wahid .. Petitioner.” 


Madras Gity Police Act (III of 1888), section 75—Conviction under—Order to be bound over under section 
106, Criminal ‘Procedure Code, in addttion—If cannot be passed—Criminal Procedure Code (V of 1898), section 
‘511—Proof ofi previous conorwtions—Necsssitp—Admission by accused of such convictions. 


It cannot be said that in a case where the accused is convicted under section 75 of the Madras 


City Police Act he should not be also bound over under section 106, Criminal Procedure Code. 
Arumugha Thevar v. Emperor, (1942) 2 M.L.J. 613, explained. 


Though the provisions of section 511, Criminal Procedure Code, have to be strictly complied 
with in regard to the proof of previous .convictions, where the accused himself admits his previous 
«convictions, it would not be wrong to treat it as sufficient proof. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
-that the High Court will be pleased to revise the order passed by the Court of the 
Honorary Presidency Magistrates, Egmore, Madras, dated roth February, 1948, 
in N. C. No. 43311 of 1947. 


M. Srinivasagopalan for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown Prosecutor for the Crown. 


The Court made the following 


TIJ WAHID, In re. ; 625 


ORrDER.— The Honorary Presidency Magistrates convicted the first accused 
“under sectibn 75 of the City Police Act and sentenced: him to pay a fine of Rs. 25 
-or in default to one week’s rigorous imprisonment. In addition, the Court directed 
him to be bound over under section 106 of the Criminal Procedure Code. 


The learned counsel for the accused argued that the order under section 106 
of the Criminal Procedure Code was bad inasmuch as the provisions of section 511, 
‘Criminal Procedure Code, had not been complied with. Under section 511, Criminal 
Procedure Code, particular procedure has been prescribed for proving the previous 
convictions, and that procedure admittedly has not been followed in this case. 
Dealing with section 511, Criminal Procedure Code, the learned Judges of the 
Calcutta High Court in Emperor v. Sheikh Abdul? observed as follows : 


“With regard to the statement of the learned Magistrate as to the procedure adopted in the 
Police Court for the proof of previous convictions, we may say at once that we cannot accept the 
‘learned Magistrate’s suggestion that Presidency Magistrates are absolved from the ordinary rules 
of evidence in! taking proof of such previous convictions. Whenever it is required to prove a previous 
-conviction against a man, whether it be for the purpose of enhancement of punishment under 
section 75, Indian Penal Code or in proceedings under Chapter VIII, Criminal Procedure Code, 
„such previous convictions must be proved strictly and in accordance with law. Unless they are 
80 proved, nolCourt—whether it be that of a Presidency Magistrate or not—can properly take such 
-previous convictions into consideration against an accused person.” 

| 





* Cri. R! C. No. 734 of 1948. 7th October, 1948. 
(Cr. R. P. No. T of 1948). 


I. (1916) ILL.R. 43 Cal. 1128. 
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“These are weighty observations and must be followed strictly whenever the question 
arose in regard to the proof of previous convictions. But in this case a perusal of 
the judgment shows that the accused admitted that they had previous convictions. 
It is very likely that the accused did not think of denying such convictions, as, if 
denied, they could have been easily proved. i 

The learned counsel also relied upon a judgment of Horwill, J., in 4rumugha 
Thevar v. Emperor in support of.his argument that in a case where the accused is 
sentenced under section 75 of the City Police Act he should not be also hound over 
under section 106, Criminal Procedure Code. ‘That judgment does not support this 
argument. In that case except the solitary instance of disorderliness of which 

“he was convicted there was no other material before the Magistrate for binding 
over the accused under section 106, Criminal Procedure Code. Further the order 
in this case was passed on roth February, 1948, and practically the period of one 
year is running out. In the circumstances, I think it is not a fit case for interference. 

The revision is dismissed. ; 

V.S. n Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT :—MR. Justice HORWILL. 
The Indo Commercial Bank, Ltd., Madras .. Appellant* 


U. 

The Corporation of Madras .. Respondent. 

The Madras City 'Municipal Act (IV of a ), section 110—Professions Tax Limitation Act (XX of 194E 
as amended by Act V of 1946) and Government of India Act, section 142-A—Lffect on power to levy tax on companies. 

A reading of section 142-A of the Government of India Act and of section 2 of the Professions 
Tax Limitation Act shows that they are intended to hit at taxes such as are leviable under section 111 
of the City Municipal Act which enables a Municipal Council to levy a tax on any person or company 
which ‘ exercises a profession, art or calling or transacts business or holds any appointment, public 
or private,’ and not to affect in any way the rights of NGT to levy a tax under section 110. 

u 


of the City Municipal Act. Act V of 1946 was introd out of abundant caution to remove 
any doubt that might have existed, but even without it, Municipalities would have the right to levy 
taxes under section IIo. 

- Even if the companies would not be liable under section 110, but for the Amending Act of 
1946 to any tax exceeding Rs. 50, the plaintiff-appellant would be liable for the amount assessed 
during the half years which are the subject-matter of the suit as the Act of 1 was given 
retrospective effect to the date of Act XX of 1941. The Federal Legislature had the undoubted 
power to amend its own Act and by giving it retrospective operation, it had the effect of eliminating 
the interval between Act XX of 1941 and Act V of 1946, so that the two Acts operated together 


‘as from ist April, 1942. 

Appeal against the decree of the Principal Judge of the City Civil Court, 
‘Madras, dated 27th December, 1946, in O.S. No. 620 of 1945. 

T. M. Kasturi and G. Vasanta Pai for Appellant. 

John and Row for Respondent. | 

The Court delivered the following 

Jupcmentr.—The plaintiff company has been paying company tax levied 
under section 110 of the City Municipal Act at the rate of Rs. 500 a half year and 
education tax at the rate of Rs. 75 a half year. Claiming that from rst April, 
1942, onwards the legitimate tax which could be demanded of it was Rs. 25 a half 
year and an education tax of Rs. 2-8-0, it has brought this suit for the recovery of 
the excess amount paid during the seven half years immediately preceding the 
suit. The amount due on this basis was Rs. 3,392-8-0. It, however, claimed ori 
what is now admitted to be a mistaken basis, a further Rs. 75, which brought the 
suit claim up to Rs. 3,467-8-o. The Corporaticn contended that their assessment 
was correct and that the amount payable was what the plaintiff had been paying. 
They also claimed that the suit should be dismissed for the additional reasons that a 
claim for a refund of the first payment was barred by time, it having been made 


1. (1942) 2 M.L.J. 613. 
+C. C. C. A. No. 40 of 1947.° 7) ‘ 





roth September, 1948, 
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more than; three years before suit, and that since the other payments were made 
voluntarily, they could not be claimed back again. The learned Principal Judge, 
City Civil |Court, did not go into the question whether the taxes were properly 
levied; but accepted the contentions of the Corporation with regard to limitation 
and voluntary payments, and so dismissed the suit. The plaintiff appeals. 


In 1940, by the India and Burma (Miscellaneous Amendments) Act, 1940, 
a new section was introduced in the Government of India Act and numbered as 
142-A. According to that section, 


11] | 


i N 

“the total amount payable in respect of any one person to the Province or to any one Muni- 
cipality. . . . . by way of taxes on professions, trades, callings and‘employments shall not, 
after the 31st day of March, 1939, exceed fifty rupees per annum.” 
The Act then proceeded to enact a proviso similar to that found in section 143 of 
the Government of India Act, which is roughly to the effect that if any Municipality 
or local authority had been already Jawfully levying a tax, then they could continue 
to do so, until provision to the contrary was made by the Federal Legislature. By 
Act XX of'1941, the Federal Legislature made a provision for the limitation of the 
profession tax to Rs. 50 per annum which ran in these words, 

“ Notwithstanding, the provisions of any law for the time'being in force, any taxes payable 
in respect of any one person to . . . any one Municipality. . . . . by way of tax 
on professions, trades, callings or employments, shall from and after the commencement of this Act 
cease to be levied to the extent to which such taxes exceed fifty rupees per annum.” 


A reading of section `142-A of the Government of India Act and of section 2 of 
the Professions Tax Limitation Act, 1941 (Act XX of 1941) shows that they are 
intended to|hit at taxes such as are leviable under section 111 of the City Municipal 
Act, which enables a Municipal Council to levy a tax on any person or company 
which : 

“exercises a profession, art or calling or transacts business or holds any appointment, public 
or private,” | 
l 4 
and not to affect in any way the right of Municipalities to levy a tax under section 
110 of the City Municipal Act. i 


As companies seem to have been contending that they. were entitled to 
the benefits of Act XX of 1941, an amendment of the Act was made by Act V of 
1946. There were certain exceptions to the general rule laid down in'section 2 of 
Act XX of 1941 ; and by Act V of 1946, this additional exception was made: | 


“the tax on companies, imposed under section 110 of the Madras City Municipal Act, 1919.” 


This naturally suggests that but for this additional exception, companies would not 
be liable under section 110 of the City Municipal Act to any tax exceeding Rs. 50 
per annum.' It however seems to me that this enactment of 1946 was introduced 
out of abundant caution to remove any doubt that might have existed, and that 
even without it Municipalities would have had the right to levy taxes under section 


IIO. 


-Eyen if companies would not be liable under section 110 but for the Amending 
Act of 1946 to any tax exceeding Rs. 50, I should still hold that the plaintiff was 
liable for the amount assessed during the half years which were the subject of the 
suit ; a the 1946 Act was given retrospective effect to the date of Act XX of 
1941. It is!argued that since by an Imperial Act (India and Burma (Miscel- 
laneous Améndments) Act, 1940), Municipalities were given the right to collect’ 
taxes only until the Federal Legislature introduced legislation taking away that 
power, the Municipalities lost that power from the date that Act XX of 1941 came 
into force, and that it was not within the powers of the Federal Legislature to. 
restore the power to levy such taxes to Corporations and Municipalities. This 
argument however overlooks the effect of retrospective legislation. The Federal’ 
Legislature had the undoubted power to amend its own Act ; and by giving it’ 
retrospective pperaton; it had the effect of eliminating the interval between Act 


+ il 
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XX of 1941 and Act V of 1946, so that the two Acts operated together as from 1st 
April, 1942. 

In view of my finding that the tax was properly levied, the questions of limita- 
tion and the effect of the voluntary payments of the plaintiff do not arise. It is 
therefore unnecessary for me to consider the able arguments of the learned counsel 
for the appellant on these points on the footing that the taxes paid were collected 
illegally. 

The appeal is dismissed with costs. 

V.P.S. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE SATYA- 
NARAYANA Rao. 


W. Kanniah Lal by his Agent N. Narasinga Prasad -. Appellant.* 


The Madras Cuty Municipal Act (IV of 1919), sections 301, 304 and 304-B—Licence to owner—Ovwner 
granting lease to contractors to manage and collect fees aul Pe a fixed sum to the owner—Liability of owner to 
pay licence fees on gross income—Gross tncome—Meaning—lIf can refer to amount paid by contractors. 

The appellant is the owner of a private market and was granted under section 304 of the 
Madras City Municipal Act a licence permitting him to levy a fee or fees of the nature specified in 
sub-section (2) of section 301 of the Act. The licence fee which such person is liable to pay is a 
fee not exceeding 15 per cent. of his gross income from the market, i.e., from the income derived by 
the levy of the fees from the stall holders and this the Corporation demanded. The appellant 
who had granted a lease of the market to contractors, who, under its terms, had to pay him a fixed 
sum per month, contended that he is liable to pay a licence fee only on the amount which he so 
received from his contractors. 


Held, as the licence is granted to the owner and it is only the licensee that can levy the fee it 
follows that the gross income really is the income derived by the levy of the fees from the stall holders, 
and the fact that under a contract between the appellant and the contractors the latter actually collect 
such fees from the stall holders and appropriate the surplus 1f any remaining after meeting all 
expenses and paying a fixed sum to the appellant does not make any difference in the legal position. 


Obiter : The owner in section 304-B can only refer to the owner of the market to whom a licence 
has been granted under section 304 and it is doubtful if a person who has been permitted to collect 
the fees which are leviable under the licence can be said to be a person entitled to receive the rents 
and profits of the property. 

Appeal against the decree of the Hon’ble Mr. Justice Horwill, dated 2oth 
February, 1948, and passed in C.C.C.A. No. 17 of 1947 preferred against the decree 
of the City Civil Court of Madras in O.S. No. 665 of 1945. 


V. Rajagopala Mudaliar for Appellant. 
The Judgment of the Court was delivered by 


The Chief Justice —The decision of the only question which arises in this 
Letters Patent Appeal turns on a construction of section 304-B of the Madras City 
Municipal Act (IV of 1919). The appellant is admittedly the owner of a private 
market at Mylapore. Under section 304 of the Act, 

“no person shall without or otherwise than in conformity with an annual licence granted by 
the Commissioner in this behalf continue to keep open a private market.” ii 
The appellant admits that in accordance with this section, he has to obtain a licence 
before he can keep open his private market. The licence so granted under sec- 
tion 304 may permit the licensee to levy a fee or fees of the nature specified in sub- 
section (2) of section 301 of the Act. The appellant purported to grant a lease of 
the market to contractors who, under its terms, had to pay him a fixed sum of Rs. 225 
a month. The transaction was really an arrangement by which the contractors 
were allowed to collect the fee or fees which the owner could levy in accordance 
with the terms of the licence granted to him. ‘The Corporation demanded from the 
plaintiff a licence fee equal to 15 per cent. of the gross income from the market 
which they assessed at a particular figure. The plaintif protested against that 
demand and ‘claimed that he was only liable to pay a licence fee calculated 
on the amount of Rs. 225 which he received from his contractors. There 
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‘were criminal proceedings against the plaintiff on account of his failure 
to obtain a licence after paying the proper licence fee. The plaintiff thereupon. 
filed the suit out of which the present appeal arises for a declaration that the 

licence fee payable by him to the Corporation for the suit market is only Rs. 405, 

that is to say, calculated on the amount of Rs. 225 payable to him monthly by the 
contractors. The learned Additional Judge of the City Civil Court dismissed the 

suit. He held that the fee collected from the various stall holders is the “ gross 
income ” of the plaintiff “ from the market ”, within the meaning of section 304-B 

of the Act and the Corporation was not wrong in basing the licence fee on such 

income. By using the term, “ gross income,” he was of opinion that what ‘was 

meant was the income which was derived from the market without deducting the 

expenses of collection, management, etc., and by the alleged lease the plaintiff 
had only transferred the right of management, etc., to the contractors and the con- 

tractors must be deemed to be agents of the plaintiff. The plaintiff appealed to this 

Court. Horwill, J., dismissed the appeal. But the learned Judge, however, was 
not inclined to agree with the conclusion of the trial Judge that “ the gross income 

of the owner ” mentioned in section 304-B is the income derived from the various 
stall holders in the market. This is what the learned Judge says :— 

“We aré not concerned with the legal relationship between the plaintiff and his contractor. 
Suffice it to say that the plaintiff was not entitled to receive from the contractor anything more than 
the sum of Rs. 225 agreed upon, however great or however little the gross income from the stalls 
might have been. So that there was no relation between the amount received by the plaintiff and 
the gross income from the stalls. The sum received by the plaintiff as a result of his contract cannot 
therefore be regarded as the gross income minus some sum allowed for the expenses of collection. 
The argument of the learned Additional City Civil Judge therefore seems fallacious.” 

The City Civil Judge did not hold that the sum received by the plaintiff as a result 
of the contract was the gross income minus a sum allowed for expenses of collection. 
On the other hand, he held that it was the income derived from the various stall | 
holders that must be regarded as the gross income of the plaintiff as owner, though 
for purposes of convenience of management the contractors were entrusted with 
the task of running the market and they were permitted to appropriate the surplus, 
if any, remaining after meeting all expenses and paying a sum of Rs. 225 to the 
plaintiff. In our opinion, the language of section 304-B is clear. The licence 
is grantedito the owner. It is the person to whom licence is granted that 
can levy the fee or fees of the nature specified in sub-section (2) of section 301. 
The licence fee which such person is liable to pay is a fee not exceeding 15 per 
cent. of his: gross income from the market. If the fact that it is only the licensee 
that can levy the fee is sufficiently borne in mind, then it follows that the gross 
income really is the income derived by the levy of the fees from the stall holders. 
The fact that under a contract between the plaintiff and the contractors the latter 
actually collect such fees from the stall holders cannot make any difference in the 
legal position. The words used are “ gross income.” If the words used had been 
“net income ”, it might have been arguable that Rs. 225 must be considered to 
be the net income of the owner. But having regard to the use of the word “ gross 
income ” and to the fact that it is the owner who has been granted a licence and he 
alone can levy the fee, it is clear that the “ gross income ” there refers to the total 
fees collected from the stall holders in the market. In this view, it is unnecessary . 
to deal with another question discussed by Horwill, J., in his judgment which turns 
on the language employed in the definition of “ owner” in section 3 (17) of the 
Act, which says, that “ owner ” includes f : ti 
<“ the person for the time being receiving or entitled to receive the rent or profits of the property 
in connection! with which the word is used.” 
We think that the owner in section 304-B can only refer to the owner of the market 
to whom al licence has been granted under section 304. It is also doubtful if a 
person who has been permitted to collect the fees which are leviable under the 
licence can'be said to be a person entitled to receive the rents and profits of the 
property. | 
The Letters Patent Appeal is dismissed. 
V.P.S. — Appeal dismissed. 


f | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao AND Mr. Justice Mack. 


The. Public Prosecutor .. Appellant* 
2. f 
Nagappa Pujary and others .. Respondents. 


Mad as Borstal Schools Act (V of 1926), section 8—‘Criminal tendencies—Meaning of. 

The word ‘ criminal tendencies’ occurring in section 8 of the Madras Borstal Schools Act should 
not be given a narrow interpretation. The section should be mterpreted to mean that whenever 
an adolescent was convicted of an offence ordinarily he should be given the advantage of being put 
in the Borstal School so that by long association and training he would come out after the termination 
of the stay as a useful citizen of the country. 

Per Mack, 7.—A criminal tendency does not manifest itself only in acts involving dishonesty 
such as theft or cheating. A person who, owing to lack of self-control or as a result of his environment, 
is unable to control himself and commits an offence of either grievous hurt or homicide by using a 

|. deadly weapon without regard to consequences exhibits a criminal tendency just as much as a person 
who steals. 

Appeal under section 417 of the Code of Criminal Procedure 1898, against the 
acquittal of the aforesaid accused Nos. 1 to 3 of offence under section 302, Indian 
Penal Code, by the Sessions Judge of South Kanara Division in S.C. No. 7 of. 1948 
on ‘his file. 

Assistant Public Prosecutor (A. S. Sivakaminathan) for Appellant. 

Muhammad Hibbathulla, Amicis Curiae, for Accused. 

The Court delivered the following 


JUDGMENTS; Subba Rao, 7.—This is an appeal by the Crown against the acquittal 
of the accused 1 to 3 under section 302, Indian Penal Code. The learned Public. Pro- 
secutor argued that on the facts the first accused should have been convicted under 
Part I of section 304. But on the facts as found by us he rightly conceded that the 
offence should fall more appropriately under section 335. There is no particular 
reason why a differentiation should be made between the first accused and accused 
2 and 3. They combined together and beat the deceased, and the evidence does 
not show that the first accused gave any particular blows which caused the . 
death of the deceased. Indeed the evidence shows that he beat the deceased on 
the head, whereas the medical evidence shows that the deceased did not die of the 
wounds on the head. Further it is also in evidence that the rice pounder M.O. 3 
was broken into two pieces, and it is impossible to say who used the other bit and 
with which bit the major wounds were caused. We therefore modify the sentence 
of the first accused also and convict him under section 335 of the Indian Penal Code 
and sentence him to the period already undergone. 


Before we close the judgment, it is necessary to make an observation in regard. 
to the view expressed by the Sessions Judge on the scope of section 8 of the Madras 
Borstal Schools Act. The learned Judge observed as follows :— 


“The first accused is a lad who, according to his own statement, is aged 16 years, and according 
to the medical evidence is aged between 16 and 18. There is no evidence that he has criminal ten- 
dencies or bad associations. He evidently committed the offence under provocation and in the 
heat of passion and not on account of any criminal tendencies. I do not consider, therefore, that 
section 8 of the Madras Borstal Schools Act can be properly applied to him.” 

4 
The condition precedent to the application of section 8 is that the adolescent offender 
should have criminal habits or tendencies or association with persons of bad character: 
If the learned Judge’s interpretation of that section were to be accepted, it would 
mean that a person who has no criminal tendencies would be sent to the ordinary 
jail, whereas a person with criminal tendencies will be sent to the Borstal School. 
This interpretation would defeat the object of the Act itself. Ifa person without 
criminal tendencies is sent to a jail there is a greater danger of his contamination 
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by his association with hardened criminals, whereas the object of the Act is to send: 
such people:to a Borstal School, so that they may have good training and come out 
of it to become useful citizens. The words “ criminal tendencies”’ should not be 
given a narrow interpretation. Ifa boy had no criminal tendencies he would not 
be convicted of any crime at all. The fact that a boy is convicted for one offence 
or other under the Indian Penal Code shows in the view of the Court convicting 
him that he has criminal tendencies. We would interpret the section to mean that 
whenever an adolescent was convicted of an offence ordinarily he should be given. 
the advantage of being put in the Borstal School so that by long association 
and training he would come out after the termination of the stay asa useful 
citizen of the country. 

The appeal is dismissed. 

Mack, 7.—I should like to add a word while in substantial agreement with 
my learned} brother about the scope of section 8 of the Madras Borstal Schools 
Act. I share his opinion that there has been a tendency to narrow down the scope 
of the Act td adolescents who have been shown to-have previous criminal tendencies 
or bad associations. A criminal tendency does not manifest itself only in acts in- 
volving dishonesty such as theft, or cheating. A person who, owing to lack of 
self-control or as the result of his environment, is unable to restrain himself and com- 
mits an offence of either grievous hurt or homicide by using a deadly weapon with- 
out regard to consequences exhibits a criminal tendency just as much as a person 
who steals. | The alternative to applying the Borstal Schools Act to cases such as 
these, as my learned brother has said, is, to send him for a long period to an 
ordinary jail. It is difficult to lay down hard and fast conditions as to the type of 
adolescents Who should be sent to a’Borstal School. We can think of no cases in 
which an adolescent should be sent for a long period to an ordinary jail in which 
he cannot with better advantage to himself and the community at large be sent 
to a Borstal institution. 

K.G. | ; — Appeal dismissed. 


IN| THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—Mr. Justice HORWILL. 


The Maharajah of Pithapuram .. Appellant* ; 
| “Ø 
Cittoori Venkataraju .. Respondent. 
Limitation Act (LX of 1908), Article 120—Collection by Zamindar of rent on pre-settlement inam land not 
liable to pay renti—Suit for declaration that inamdar was entitled to enjoy land free of rent_-Limitation Starling 
point. | 
The collection by a Zamindar of rent from an inamdar (entitled to enjoy the land free of rent) 


however long continued will be wrongful and every time the Zamindar demanded rent which was 
not legally payable by the inamdar, the demand gave rise to a fresh cause of action to the inamdar. 


Sriman Madhabushi Achamma v. Gopiseth Narayanaswamy Naidu, (1909) 19 M.L.J. 734 : I-L.R. 33. 
Mad. 171, relied on. 

Kodoth Ambu Nayar v. Secretary of Stats for India, (1924) 47 M.L.J.35: L.R.51 LA. 257: I.L.R. 
47 Mad. 572 (P.C.) considered. 

Appeal ‘against the decree of the District Court of East Godavari at Rajah-, 
mundry passed in A.S. No. 133 of 1944 preferred against the decree of the Court of 
the Subordinate Judge of Cocanada passed in O.S. No. 40 of 1942. 

} 

Ch. Raghava Rao for Appellant. 

P. Somasundaram and P. Suryanarayana for Respondent. 

The Court delivered the following 


UDGMENT.—The question that arises in this Second Appeal is whether the res- 
pondent is erltitled to enjoy land free of rent that was the subject of a pre-settlement 


#5. A. No. 1395 of 1946. 11th August, 1048. ; 
| 84 | 
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grant. A few documents were filed in the case ; and on this evidence the Subordi- 
nate Judge held that the respondent had not proved his claim. The suit, which 
was one for a declaration that the plaintiff was entitled to enjoy the land free of 
rent and for a refund of rent already paid, was dismissed in toto. In appeal, the 
District Judge held that the documents proved that the plaintiff (respondent) 
possessed the rights which he claimed. He held that a declaration should be given, 
as there had been a continuing wrong in collecting the rent from the plaintiff 
hut that he could obtain a refund of rent wrongly paid only for a period of six years 
prior io suit. 

We know that from 1895 the land was described as AsalminahaInam. Macleane 
defines this tenure thus :— 


‘ The term is therefore applied to rent free and other favourably assigned lands. Commonly 
used for unoccupied and unassessed land.” 

The words used show that the land was excluded from the account of the total 
revenue. It is not denied that the use of this word is not altogether conclusive of 
the nature of the grant and would not exclude the possibility that the Zamindar 
had a right to impose rent later. The fact that the land was at one time described 
as a tope has led to the suggestion hy the Zamindar’s learned advocate that the 
land may have, been granted originally to an ancestor or predecessor-in-title of the 
plaintiff, to encourage him to cultivate the tope. If that is so, it is rather difficult 
to attach any importance to the subsequent description of that land as Darbar 
nam. This has given rise to another suggestion on behalf of the Zamindar that 
when the predecessor-in-title of the plaintiff ceased to comply with the terms of 
the original grant, he was allowed to continue in enjoyment of the land free of rent 
on condition that he rendered service at darbars. There is no material on which a 
Court could uphold such a contention ; and the learned District Judge before 
whom such argument was not put forward was certainly entitled to conclude that, 
whatever the rights of the plaintiff’s predecessor might have been when the 
grant was miade, those rights continued, unless the Zamindar was able to show 
that by some change in circumstances or on account of some infringement of the 
terms of the original grant, he became entitled to levy rent. Even as late as 
1916, in Ex. P-5, an extract from the Record of Rights Register maintained 
by the Registrar dated 11th May, 1913, the land was described as asalminaha 
nam. < 

The learned District Judge very rightly placed a great deal of reliance on Ex. 
P-4, the inam register prepared in 1916. The Inam Deputy Collector made his 
recommendation on 29th November, 1915 ; and during the course of his enquiries- 
into the nature of the inam he stated in column 6 of the form :— 

“ This is a personal inam held with grant. Gift deed is produced for inspection by the claimant 

of case No. 4. The garden finds mention in the bhuband of fasli 1207 (1797) as a deduction 
from the village gudicut as Ravu Venkayya Cocoanut garden 4 visams.” 
This entry negatives the suggestion that this was a Darbar service inam. Unfortu- 
nately, that grant has not been produced, although a copy of it was tendered in the 
trial Court and rejected ; but this entry proves that the title of the plaintiff lay 
in a personal grant. We must presume, since we know that no rent was paid 
from the time of the grant until recent years and there being no evidence to the 
contrary, that the plaintiff was entitled to continue to enjoy the land free of rent. 
It is no doubt true that column 22 of Ex. P-4 shows that rent in 1915 was being 
paid by the plaintiff or his predecessor-in-title to the Zamindar ; but from when 
payment of rent was made, we do not know. Were it not for this entry, 

“May be resumed and fully assessed as it is held subject to payment of rent to the zamindar.” 


there would be every reason to believe that no rent was paid until 1915, when on 
the representations of the Zamindar that this was a service inam which he intended 
to resume, a full assessment was paid. It is unnecessary to discuss in detail the 
various documents referred to in the judgment of the learned Subordinate Judge 
and dealt with rather sketchily by the learned District Judge in appeal ; because 
those documents only show that the land was described as asalminaha from time to 
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time, and that from 1905 onwards the inam was described as Darbar service inam. 
The conclusion arrived at by the learned District Judge that the inam was a pre- 
settlement inam on which no rent was payable by the plaintiff was certainly one 
possible on the facts, and since this is a second appeal, that finding has to be 
accepted. 

‘On the question of limitation it 1s argued that when the Zamindar resumed 
this land in 1925 he did an act which negatived finally the plaintiff’s title, and that 
since the plaintiff did not file a suit within six years of that act of 1925, the suit 
is barred by limitation. It is undoubtedly true that if a trespass or a similar ne- 
_gation of a person’s rights took place at a particular date and that trespass or denial 
-of rights continued from that date, the date from which limitation runs is the date 
when that right was first denied or the trespass took place ; but if the act of trespass 
-or denial is a discontinuous one, then every fresh denial affords a fresh cause of 
action. The argument of the learned advocate for the appellant is on the basis 
that the act of resumption was a definite act which amounted to something akin 
to taking possession of the land ‘from the plaintiff, and that from that date therefore 
time began torun. If however he had no right to resume the land, as has already 
been held, his sending the plaintiff an order of resumption would have no legal 
effect whatsoever, nor would it have any practical consequence for the plaintiff, 
-since his possession was undisturbed. It is true that when the Zamindar represented, 
‘either honestly or by mistake, that the plaintiff held this land on service tenure, 
the plaintiff accepted the statement of the Zamindar and paid the rent demanded 
by him ; but it seems to me that the collection of such rent, however long con- 
tinued, was wrongful, and that every time the Zamindar demanded rent which was 
not legally payable by the olaintiff, the demand gave rise to a fresh cause of action ; 
because the plaintiff knew hat if he did not pay the rent, the landlord would take 
coercive steps to enforce Lis supposed right. 

The facts in this case seem very close to those in Sriman Madhabusht Achamma v. 
+Gopisetti Narayanasu:-rv Naidu}, where a Zamindar demanded a higher annual pay- 
ment from certaix.: | ‘daramdars than that to which he was legally entitled. He 
‘even succeeded in ont jar in obtaining a decree for the higher amount ; and it was 
argued in that case ‘iat at any rate from that year in which he had successfully 
maintained the suit against the Agraharamdars, time ran against the Agraharamdars 
and that a suit not filed within three or six years from that date was barred by limi- 
‘tation. The learned Judges however held that that was not so, and that if the Agra- 
haramdars were not bound to pay the higher rent, every time that the higher amount 
was demanded, a fresh cause of action arose. ‘The learned advocate for the defen- 
-dant has referred to the decision of the Privy Council in Kodoth Ambu Nayar v. Sec- 
retary of State for India®, in which a person who had been cultivating some Govern- 
ment forest land, brought a suit to establish his rights. It was found that he had 
‘failed either to establish his title or to prove that he was entitled to the land on 
account of long possession. Their Lordships went on to consider the question of 
‘limitation, although it was not really necessary to do so. In a very brief para- 
graph, they remarked that since Article 120 applied and since the suit was not brought 
within six years of the date when the Government negatived the plaintiff’s rights, 
the suit was barred by limitation. On what facts their Lordships relied on as basis 
for their dictum we do not know. There is no reason to think that by implication 
Sriman Madhabushi Achamma v. Gopisetit Narayanaswamy Naidul is no Icnger good law, 

The learned District Judge seems to be of opinion that the plaintiff was entitled 
-to recover six years’ rent under Article 120 of the Limitation Act ; but it is conceded 
here that although Article 120 will have application as far as the relief for a decla- 
-Tation is concerned, it will not apply to the prayer for refund of the rent ; and that 
the plaintiff would be entitled to recover only three years’ arrears of rent. 

. Except for this modification the appeal is dismissed. Since the appellant has 
partially succeeded, he will pay only half the costs of the respondent in this Court. 

K.S. 3 : LS Appeal dismissed. 


‘x, (1909) 19 M.L.J. 734: ILR. 33 Mad. 2. (1924) 47 M.L.J.95: LR. 51 LA. 25 
271, LL.R. 47 Mad. 572 (P.G.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Yanya ALL 


R. Ramanathan .. Petitioner* 

Madras Maintenance of Public Order Act (I of 1947), section 2 (1) (a)— Mere membership of a body 
zot declared unlawful—If a valid ground for ion. 

Mere membership of a body not declared unlawful, in the absence of any overt acts of a nature 
suggesting that the particular person was acting or about to act in a manner prejudicial to the public 
aa and public order, is not a ground for detention under the Madras Maintenance of Public Order 

ct. 

Petition under section 491, Criminal Procedure Code praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue directions in the nature of Habeas Corpus for his production before the 
High Court, Madras for being dealt with according to law_and for orders that he 
be set at liberty. 

A. Ramachandran of Messrs. Row and Reddy for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) as the Crown Prosecutor on behalf of 
the Crown. 

The Court made the following 

OrpeR.—The petitioner R. Ramanathan was arrested under the Provisions 
of the Madras Maintenance of Public Order Act, 1947, on 1st April, 1948, at 6 A.M. 
in Royapettah. He was taken to the Royapettah Police Station and thence to the 
Madras Penitentiary where he was detained. ‘The detention was under the orders of 
the Commissioner of Police, Madras, who on the same day intimated to the Govern- 
ment the fact of the issue of the order of detention along with the grounds for deten- 
tion. The grounds were despatched. by the Provincial Government to the Central 

Jail, Vellore, for service on the petitioner on 24th April, 1948. In the affidavit 
filed by a friend of the detenu it is stated that Ramanathan had been working as 
Joint Secretary of the Madras Provincial Trade Union Congress, and that for ten 
years he was doing trade union work and as such was carrying on lawful activities. 
connected with M.P.T.U.C. A further ground was taken in that affidavit that the 
order of detention was passed by the Commissioner on Ist April, 1948, after the 
arrest and not before, and that he could have had no reasonable grounds for sus- 
pecting that the petitioner was acting ina manner prejudicial to the maintenance of 
Public Order. The plea was however not pressed at the time of the hearing of this 
application, and consequently it was not necessary to examine the Commissioner 
as it was done in other cases. It has to be presumed that the requirements of the 
action, as far as the procedure is concerned were duly fulfilled by the detaining 
authority. 

After the grounds were served, as previously stated, upon the petitioner in. 
the Vellore Jail, a supplemental communication was sent by the Provincial Govern-- 
ment to the detenu on 14th May, 1948, containing further grounds. It is not clear- 
under what necessity or provocation the subsequent communiction was sent. 


The original grounds are to the following effect :— 


“ He came to Madras in 1940 and was in contact with S. M. Ramiah, a staunch Communist 
After the round up of Communists in March, 1941, in the City he established contact with the Youth 
League in the City in order to rally the anti-[mperialist elements and to reorganise the Communist 
groups. He joined his brother R.H. Nathan, a communist deportee from Malaya. He held secret 

_Tneetings to revive Communist activities. He is in contact with the leaders of the Communist- 
controlled labour unions in the City and is responsible for strikes in the City. He is an active Com- 
munist worker and the Joint Secretary of the Madras Provincial Trade Union Congress.” 


There is in them a certain amount of vagueness, and most of the facts that are re- 
ferred to appear to be nearly a decade old. The material part of the grounds 
is that the detenu held secret meetings to revive Communist activities, that he was- 
P aana NANA AAN ANANG ANAA NTT ANAN AA a a AA 
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in contact with the leaders of the Communist-controlled labour unions in the City, 
and that he was responsible for strikes in the City. It is also urged that he is an 
active Communist worker and Joint Secretary of the Madras Provincial Trade Union 
Congress, which fact is not denied. There is thus very little in the original grounds 
to show that any authority could have been reasonably satisfied upon those grounds 
that the person of that description fell within the mischief of section 2 (1) (a). It 
is not alleged that the Madras Provincial Trade Union Congress is an unlawful 
body or is engaged in activities of a prejudicial nature ; nor is it alleged that organis- 
ing of strikes per se is unlawful, so long as they are conducted in a peaceful manner 
without any interference with the lawful exercise of rights by the public and by the 
respective authorities. Even otherwise, the statement, that the detenu held secret 
meetings and was in contact with Communist-controlled labour unions is bald and 
does not convey any clear impression as to when he was concerned, in those activities 
with reference to the date of the order of detention. 


Turning to the additional grounds, it is necessary, since they are of an extensive 
nature, for me to deal with them in some detail. I shall read each paragraph and 
make my comments. 

(1) “In 1933-34 he went to Malaya and started a Tamil Journal “ Samuthaya Ooliyam ” 
advocating the cause of Nationalism and Communism. In 1936 he made contact with S. M. Ramiah, 
member of the Malayan Communist party, and assisted him in running his paper.” 

Obviously these are matters relating to past acts that took place more than a decade 
prior to the detention and can have no direct bearing upon the question at issue. 


The second paragraph is as follows : 

“ He published and distributed objectionable leaflets, for which he was prosecuted and bound 
over to be of good behaviour. Undeterred by this prosecution, he carried on objectionable Communist 
activities among the unemployed and the youth of the City. He took an active in the Madras 
Youth Conference in April, 1941, and instigated Simpson & Co. workers in Army contracts 
to strike. He interested himself in the Madras Bus strike and created unrest amongst industrial 
workers in Madras City. He was arrested and detained in 1941.” 


These also concern activities prior to 1941 and are mostly related to work he is 
said to have done among the industrial workers in Madras City. - 
In the following paragraph (3) it is said :— 

“ He was released from detention in May, 1944, and continued to work in the Communist Party 
office as a whole time worker, He is a member of the Madras District Committee of the Communist 
Party of India. He has participated in several meetings held in the City under the auspices of the 
Communist Party. He was detained in January, 1947, and released in August, 1947.” 


This brings us to facts nearer the relevant date. All that appears from the facts 
recited therein is that after his release in 1944 he practically became a whole time 
worker in the Communist Party. He was detained for a second time in January, 
1947, and released in connection with the Independence Day. 


7 


The next paragraph is of some importance : 

“ Speaking at a meeting of workers on 28th November, 1947, he strongly criticised the Govern- 
ment’s policy and exhorted the workers to go on strike if their demands were not conceded. In the 
same mecting he expressed sympathy with the N.G. Os. Addressing the Electric and Tramway workers 
on roth December, 1947, he criticised and warned the Government for taking sides with the capitalist 
and crushing the fabour. At a workers’ meeting on 27th December, 1947, he opposed the Govern- 
ment’s policy of de-control and said that the Government had yielded to the pressure of the Capitalists. 
He the cause of the N.G.Os. and moved a resolution criticising the abolition of control 
and rationing of foodgrains. On 1 1th January 1948, while speaking at a workers’ meeting he con- 
demned the Government PORGY towards labour and alleged that the Government had combined 
with the capitalists in pulling down the workers.” 
The Maintenance of Public Order Act came into force on 12th March, 1947. The 
acts mentioned in this paragraph are subsequent to that date. The gravamen of the 
charge against the detenu levelled in this paragraph is that he was strongly criticis- 
ing the policy of the Government with regard to certain matters, by characterising 
their attitude as being anti-labour and pro-capitalist, and he held up to criticism 
their treatment of the non-gazetted officers and their policy in respect of food de- 
contro] and de-rationing. Nowhere in this paragraph or in any of the three preceding 
paragraphs is there the slightest indication of the detenu having in any of those 
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utterances counselled the audience or the workers to employ violent means in pur- 
suing their agitation. Presumably all the meetings which are referred to were 
conducted openly and with the previous permission of the concerned authorities, 
at all events with their full knowledge. 


The next paragraph runs thus :— 


“ He participated in secret party meetings held on 6th December, 1947, and 7th January, 1948, 
to draw up the Sic fame of the party. In these meetings it was decided to put up a strong protest 
against the food policy of Government by public ee processions. Allegations were also 
made that the Government was hand in glove with capitalists and that some cases of black-marketing 
and corruption unearthed by the partymen were hushed by Congress M.L.As. and Ministers.” 
This also concerns criticism by the detenu on the food policy of the Government, 
and it is added that allegations were made by him at secret party meetings that the 
Government was hand in glove with captilists, and that some cases of black-marketing 
and corruption unearthed by the partymen were hushed by Congress M.L.As. and 
Ministers. Here again I am unable to see anything from which it can be inferred 
that the conduct of the detenu in ing certain matters concerning those topics— 
I am not now concerned with whether his allegations were true or not—amounted 
to such prejudicial conduct as would attract the application of section 2 (1) (a). 


The only material portion in the additional grounds is what is found in the 
last two paragraphs 6 and 7.— aʻa 

“ He is an important member of the Communist party which is now out for violence and is en- 
gaged in subversive activities.” 

“ Most of the important members of the party have gone underground and from there they are 

guiding various crimes such as arson, loot, murder etc., committed by Communists. Communists 
are also extorting money from the public by illegal means for party purposes. Leaflets are also pub- 
lished praisi e work of Communist hooli and encouraging the ignorant to follow them. He 
being an important member of the party be guided by the instructions of those leaders and is 
likely to indulge in crimes, etc.” 
It may be seen that all that is charged against the detenu is that he is an important 
member of the Communist Party which is out for violence and that he is Stee 
in subversive activities. It is then stated that the Communist Party has gone under- 
ground and that they are guiding from there certain grave crimes such as arson, 
loot, murder, etc., committed by Communists. Other similar allegations are made 
with reference to Communists in general and it is finally stated that he is likely 
to be guided by the instructions of those leaders and to indulge in crimes. The 
gist of the grounds excluding matters which do not appear to have any bearing is 
that he is an active and important member of the Communist Party, that that party 
has for its creed the cult of violence and that in view of his position in the party 
he is likely to carry out the programme of that party. 


I questioned the learned Assistant Public Prosecutor categorically whether 
membership of a party which has not been declared unlawful is by itself sufficient 
to justify an order of detention under the Act, in the absence of anything more 
specific to indicate that by reason of that membership or in consequence thereof 
the member was acting or about to act in a manner prejudicial to public peace 
and public order. I was unable to obtain a direct answer to this question for the 
obvious reason that such a ground, free as it is of any aspect of unlawful conduct, 
is not sufficient to deprive a subject of his liberty. Lt, however, in addition to mem- 
bership, anything else exists or is shown to exist from which the detaining authority 
-was satisfied that the particular person was about to act in a prejudicial manner 
and that it was necessary to detain him for preventing him from doing so, there 
cannot be the slighest doubt that the Provincial Government or the delegated autho- 
rity would have the power to direct his detention. In the present case I have 
very closely srutinised both the original and supplemental grounds, and I fail to 
see anything therein to indicate that beyond his membership of the Communist 

and his activities in connection with the Trade Union Congress, there is 
anything else to-indicate an attitude on his part of doing acts likely to disturb 
‘public tranquillity. It need hardly be pointed out that this special enactment 
is directed not against organisations or parties or groups of persons but against 
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particular india wak and it is their conduct, their attitude, their tendency which 
has to be borne in mind in coming to the conclusion whether they are persons 
who should! be held under detention in the interest of public safety. Mere 
membership of a body not declared unlawful, in the absence of any overt acts of 
a nature suggesting that the particular person was acting or about to act in a 
manner contemplated in the act, is, in my opinion, not a ground for detention. 
The last sentence in the supplemental grounds that the detenu will be guided 
by the instructions of the leaders and is likely to indulge in crimes is at best 
conjectural, and I am not satisfied that the detaining authority is entitled on a 
conjecture of that kind to say that he is satisfied that the particular person is about 
to act in a prejudicial way. 

‘The aspect which has impressed me most in the matter is that for a long time 
the petitioner admittedly has been an active worker in the Trade Union Congress, 
and during that period, although he has encouraged strikes and criticised the Govern- 
ment in regard to some of their policies, it does not appear that he has committed 
or threatened to commit any overt acts of violence. There does not seem to me to 
be any basis, even for the conjectural statement that is found in the last sentence 
of the additional grounds. I am not satisfied about the bona fides of the detention 
of the petitioner. I hold that upon the grounds that are mentioned the detaining 
authority could not have been satisfied that the petitioner was acting or about to 
act in a manner prejudicial to public safety and public order. In this view, the 
detention has to be held to be illegal. 


The petitioner is directed to be released immediately. 
K.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—Mr. Justice Mack. 


M. K. Shanmugam Pillai and others .. Petitroners* 
v. ` 
Sri Sankaranara Devastanam, Sankarankoil Cusba, 
through its Executive Officer, Sri K. V. Subbiah Pillai .. Respondent. 


Court-Fees Act (VII o 1870), Schedule IT, Article 1'7-A—Suit under section 44-B of the Madras Hindu Reli- 
gious Endowamets Act for ation that order of Collector directing resumption of inam is wrong—Court-fes. 

A suit under section 44-B of the Madras Hindu Religious Endownments Act for a declaration 
that the order of the District Collector confirming the order of the Revenue Divisional Officer direct- 
ing the resumption of an inam is wrong requires when the lands are worth more than Rs. 10,000, 2 
Court-fee of Rs. 500 under Article 17-A of Schedule II of the Court Fees Act. ‘The Collector ea 
the order was not a Revenue Court passing a summary order and therefore the plaint cannot filed 
with a Court-fee of Rs. 15 under Article 17 (1) of Schedule 11 of the Court Fees Act. 

Petition runder section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge, Tuticorin, 
dated 18th April, 1947, in Check Slip No. 267/VIII-1/47, Diary No. 14, dated 
27th March, 1947 in O. S. No. 51 of 1946. 


C. S. Rajappa for Petitioners. 
` The Government Pleader (K. Kuitikrishna Menon) for Government. 


K. V. Ramachandra Atyar for Respondent. 
The Court delivered the following 


Jupcment.—This petition raises a question of Court-fee payable on a 
plaint filed in a suit under section 44-B of the Hindu Religious Endowments Act 
for determining whether an inam comprises melwaram and the kudiwaram or 
only the kudiwaram. The District Collector of Tinnevelly confirmed in appeal 





*C.R.P. No. 1057 of 1947 and : 7th October, 1948. 
C.M.P. No. 6776 of 1948. : 
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an order of the Revenue Divisional Officer, Koilpatti, directing the resumption 
of an inam and its re-grant in the name of Sri Sankaranarayanaswami of Sankaran- 
koil and holding further that the inam comprised both the land and the assessment. 
The plaintiffs who are the alienees filed the suit within the six months period 
prescribed by section 44-B of the Hindu Religious Endowments Act for a decla- 
ration that the order of the District Collector was null and void, that the plaintiffs 
are the absolute owners of the property, and that the inam is only “a portion of ” 
the melwaram due to Government and not of the land at all. They paid in the 
first instance a fixed Court-fee of Rs. 100 under Article 17-A of Schedule II on 
the basis of a declaration involving property less than Rs. 10,000. The Court-fee 
Examiner took an objection that the lands were worth more than Rs. 10,000 and 
that a Court-fee of Rs. 500 was therefore payable. Then the plaintiffs adopted 
the position that only Rs. 15 was payable on the plaint under Article 17 (1) of 
Schedule II as a suit to set aside a summary order of a Revenue Court. The 
learned Subordinate Judge repelled this contention, and holding that a Collector 
passing an order under section 44 of the Hindu Religious Endowments Act resuming 
an inam was not a revenue Court held that the correct Court-fee payable was 
Rs. 500 under Article 17-A of schedule II. 


The learned Government Pleader points out that the relief claimed by 
the plaintiffs is curious and outside the scope of even section 44-B, namely, a decla- 
ration that only a portion of the melwaram constitutes the inam. The learned 
advocate for the petitioners was prepared to amend the plaint by deleting the 
words “a portion of” and after arguments did, in fact, file such a petition. Had 
this been the only obstacle in the way of the petitioners, I should have been inclined 
to allow the amendment even if at this stage. But Article 17 (1) of Schedule IT 
regulates the Court-fee on a plaint to alter or set aside a summary decision or 
order of any of the Civil Courts not established by Letters Patent or of any Revenue 
Court. It requires only a Court-fee of Rs. 15 to be paid irrespective of whether 
it 1s filed in a District Court, Sub-Court, or District Munsiff’s Court. The decision 
of the District Collector resuming an inam under section 44-B and deciding the 
nature of the inam within the ambit of this statutory provision is in one sense 
summary in that there is no appeal from it and is final, unless in accordance with 
section 44-B it is set aside in a regular suit filed within six months. The only point 
for determination is whether such an order resuming an inam and deciding whether 
the inam is a t of both the melwaram and the kudiwaram or only the melwaram 
is an order of a Revenue Court. The Subordinate Judge held that the Collector 
did not sit as a Court, there being no statutory direction to him to examine parties 
or witnesses on oath with no indication further that he should conform to the 
provisions of the Code of Civil Procedure or the Evidence Act, and that the orders 
of the Collector and the District Collector in appeal were purely executive, although 
they adjudicated the rights of parties. 

The learned advocate for the petitioners relies on Annamalai Chetti v. Lt. 
Col. J. G. Cloete, Deputy Superintendent of Revenue Surcey!, an old decision of 1881, 
where it was held that a suit to contest the award of a Settlement Officer under 
section 25 of Act XXVIII of 1860 fell within the scope of Article 17 (1); but that 
Act specifically empowered the Settlement Officer to refer to disputes re : boundaries 
to arbitrators, take evidence and to record his decision. A relevant decision on the 
point J have to decide is Athimoola Mudaliar v. Kubra Begum®, a decision of Wadsworth, 
J., which decided that the Court-fee payable on a suit brought by an unsuccessful 
applicant to the Collector for registration as a landholder under section 3 (5) of 
the Madras Estates Land Act was governed by Article 17-A of the Court-Fees Act. 
‘Wadsworth, J., was of the opinion that the proper criterion in such case must be 
whether a suit asking for a declaration was one of a special character specially 
provided for by a special statute. If it was merely a suit for a declaratory decree, 
the declaration asked for being a right which itself arises from a special statute, 


I. (1881) 4 Mad. 204. 2. (1935) 71 M.L.J. 493 : I.L.R. 59 Mad, 882. 
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it should come under Article 17-A of the Court-Fees Act. If, however, it was a 
special form of suit involving special procedure and special.defences such as a suit 
under section 112 of the dras Estates Land Act, it fell outside the scope of 
section 17-A. Reference was made in that decision to another decision placed 
before me, Rama Iyer v. Sankara Iyer, where a Full Bench of this Court took the 
view that a suit for registration of a document under section 77 of the Registration 
Act was not one for a declaratory decree and fell within the residuary provision 
Article 17 (vi) where it was not possible to estimate at a money value the subject- 
matter in dispute, and which was not otherwise provided for by this Act. In this 
case, however, the subject-matter is land in respect of which a declaration is sought 
and is capable of valuation. It is common ground that the value of this inam 
land is in excess of Rs. 10,000. In the present case the plaintiffs are really seeking, 
as did the plaintiffs in Athimoola Mudaliar v. Kubra Begam*, nothing more than a 
aoe declaration that they were entitled as of right to possession of the whole 
of the land. The learned Subordinate Judge, was, I consider, correct in applying 
Article 17-A of Schedule II to the present suit and requiring the plaintifis to pay 
on the plaint a Court-fee of Rs. 500. 

In the result, the petition is dismissed with costs. One set of advocate’s 
fee. Time for payment of Court-fee six weeks from this date. 

KS. Petition dismissed. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mack. < 
Contractor Kattupuchi Arumugham ; .. Appellant* 


y 


Nagammal and others .. Respondents. 
Workmen’s Compensation Act (VILI of 1923), section 2 (n)—Workman—Cooly engaged by and working 
under maistry, who is employed by a contractor for the purpose a Me hites Permani of a lanp am b Ue 
cooly out of the sum paid to the maisiry—Accident to such cooly—Liability of the contractor to pay compensation. 
A contractor who had a contract to unload wagons in a railway station had a maistry who 
worked under him and who engaged coolies to whom he paid a fixed sum for unloading each wagon 
scat pac de ane DAE WASAN One of the coolies so employed met with an accident while 
engaged in the unloading of the wagons and died. On a question as to whether the cooly was a 
workman within the meaning of section 2 (n) of the Workmen’s Com tion Act and whether 
the contractor was liable to pay compensation to the widow and children of the deceased cooly, 


Held, that the cooly was employed for the purpose of ing the on at the time of the 
accident which was the business of the contractor. It cannot be said that the employment of the 
cooly by the maistry was not a contract of service. He was clearly engaged for a ecified remune- 
ration to help in the unloading of a wagon of goods and there was no ground on w ich he could be 
excluded from the definition of a workman in the Act and as such the contractor was liable to pay 
compensation. 

To come within the exception ided for in the definition of workman itself, the employment 
of the workman must be of a nature and in addition he must have been employed otherwise 
than for the purpose of his employer’s business. 

Appeal against the order of the Court of the Commissioner for Workmen’s 
Compensation, Madras; dated 17th May, 1947, in Case No. 142 of 1947. 

K. E. Rajagopalacharit and P. B. Ananthachari for Appellant. 

K. Arunachala Sastri for Respondents. 

The Court delivered the following 


Jopcmenr.—This is an appeal under section 30 of the Workmen’s Compensation 
Act against the order of the Commissioner for Workmen’s Compensation, Madras, 
awarding Nagammal, the widow of a cooly, Venkataswami Naicker and his three 
minor children Rs. 810 as compensation. Venkataswami was employed along 





1. (1907) 17 M.L.J. 57g: I-L.R. 31 Mad. 2, (1935) 71 M.L.J. : DLR, Mad. 
89 (F.B.) à ga Tega ai 
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with some other coolies to unload a wagon of dehydrated potatoes at Avadi station. 
While carrying a box on his head it is said to have slipped on to his stomach and 
caused him an abdominal injury. This was on 4th September, 1946. He was 
removed to his village in the first instance and brought to hospital on 7th September, 
1946, where he died on 14th September, 1946. 


An appeal lies only if a substantial point of law is involved in the Commis- 
sioner’s order. The learned counsel for the appellant, who is a contractor by 
the name of Arumugham, fully realises this. He urges that the Commissioner 
on the evidence and on the facts wrongly found that Venkataswami was a workman 
within the scope of section 2 (n) of the Act. This section defines a “ workman ” as : 


ct 


any n (other than a person whose employment is of a casual nature and who is employed 
otherwise for the purposes of the'employer’s trade or business) who is . . . employed on 
monthly wages not exceeding four hundred ru in any such capacity as is specified in schedule II, 
whether the contract of employment was made before or after the passing of this Act and whether 
such contract is expressed or implied, oral or in writing.” 

It is common ground that the appellant, Arumugham, had a contract 
to unload wagons in the Avadi station for which he was paid Rs. 7 for each wagon. 
He had a maistry, one Somu, who worked under him and who, according to him, 
engaged coolies to whom he paid Rs. 5-4-0 for unloading each wagon keeping 
four annas for himself per wagon. On these admitted facts it is contended that 
Venkataswami was not a “workman.” It is urged that he was a cooly who 
volunteered his services as a mere licensee and was under no contract of service 
with the contractor Arumugham. At the same time it is conceded that under 
section 12 of the Act, Armugham as principal would be liable to compensate this 
cooly, if he was employed by Somu for the purposes of his business. Reliance is 
placed on a series of Rangoon decisions for a distinction in the matter of contracts 
contemplated in the definition of “ workman ” in section 2 (n) of the Act on the 
ground that they must entail control over the workman and also inter alia powers 
of dismissal. The decisions cited before me are Lee Shi v. Consolidated Tin Mines of 
Burma, Lid”, Ma Hiwa Yin v. Maung Thet Hnin? and Workmen’s Compensation of 
Jaglipathan, In re?. A distinction in those decisions does not appear to have been 
drawn in the case of a person who worked as a mere licensee paid by piece work rates 
for work which he did and over whose work the employer had no direct control. 
The view taken in these Rangoon decisions does not appear to have been adopted 
by any other High Court. It is conceded that it does not make any difference 
whether a person received monthly, weekly or daily wages and that recipients of 
wages in all those categories would come within the statutory definition of a 
“ workman.” One exception to the definition is that contained in the definition 
itself namely, that he must not be a person : 

“ whose employment is of a casual nature and who is employed otherwise than for the purposes 

of the employer's trade or business.” 
It has been suggested that the employment of this cooly was of a casual nature 
but the exception requires both this qualification and in addition the qualification 
that he was employed otherwise than for the purposes of his employer’s business. 
In the present case this cooly was clearly employed for the purposes of unloading 
the wagon at the time of the accident which was the business of the petitioner. 


Coming then to the contract of employment contemplated by the definition, 
there is nothing in the language which imports into the contract of service powers of 
dismissal or powers of direct superintendence or control. It can scarcely be argued. 
that the employment of this cooly by Somu was not a contract of service. He was 
clearly engaged for a specified remuneration to help in the unloading of a wagon 
of goods. I am unable to see any ground on which this cooly Venkataswami, 
can be excluded from the definition of a workman in the Act. In Nadirsha Hormusj+ 
v. Artshnabai*, Beaumont, C.J., in considering the definition of casual nature 





“1, ALR. 1939 Rang. 428. 3. ALR. 1936 Rang. 89 (S.B.). , 
2. ALR. 1941 Rang. 61 (S.B.). i 4. (1936) T.L.R. 60 Bom. 701. 
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of employment took the view that the rule adopted in England was that it was. 
impossible to define exactly what casual employment was. He observed that 
there are some cases in which employment is not obviously casual and other cases: 
in which employment is obviously casual and that there were a number of debatable 
cases between these two extremes on which a finding of the Commissioner must 
be treated as a finding of fact and not subject to any appeal. In this particular: 
case there is the evidence of another cooly examined as P. W. 3 to the effect that 
he and Venkataswami were working together at Nafi godowns for the past eight 
months under the appellant Arumugham and that Arumugham used to be himself - 
at the work spot and that Somu Maistry used to supervise the work of the coolies. 
This evidence has not been specifically contradicted either by Somu Maistry himself 
or by Arumugham both of whom have been examined. There is therefore plenty 
of evidence to support the Commissioner’s finding of fact that Venkataswami was 
a workman within the required legal definition. It would appear that he was not 
even merely a casual cooly employed that day only to assist in unloading but that 
he was fairly regularly employed in unloading wagons by this contractor Arumugham. 
1 ag find nothing illegal in the order of the Commissioner. The appeal is dismissed 
with costs. 


Pending the hearing of the appeal an order was passed requiring security 
before the withdrawal of the compensation which is under deposit with the Com- 
missioner. The respondents are his widow and three minor children. The 
compensation can be withdrawn now by the widow without any security. 


V.S. ; Appeal dismissed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE PANCHAPAKESA AYYAR. 
Moodananchu Borrayya and others .. Petitioners? 


ma 


Kasa Vajjulu Ramakoti Sastri .. Respondent. 


Civil Procedure Cods (V of 1908), Order 16, rule 19 (b)—‘ Established public conveyance ?—If 
includes disconnected buses belonging to different companies running in different routes—Important witness—if 
can ask io be examined on commission, 

The “ established public conveyance”’ mentioned in rule 19 (b) of Order 16, Civil Procedure 
Code does not mean disconnected buses belonging to different companies and with no certainty of 
continuous travel. Where a witness is living at a place which is about 300 miles by train from the 
place where the Court is situate, a prayer to examine such a witness cannot be refused on the ground 
that the place where the witness lives is less than 200 miles from the Court house, if a person is to 
travel by buses, where there is no “ through ” or connected bus service, ensuring continuous travel. 


Any witness however important, is entitled to ask to be examined on commission if he lives 
in a place more than 200 miles from the Court house and the Court sees no fraud or mala fides in the 
application. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Markapur, 
dated roth: February, 1948, in I. A. No. 89 of 1948 in O. S. No. 224 of 1947. 


W. Kothandaramiah for Petitioners. 
T. S. 'Vaidyanatha Atyar for Respondent. 
The Court delivered the following 


Jupomenr.—The only point for determination in this petition is whether the 
lower Court erred in law in ordering some witnesses cited by the plaintiff to be 
examined on commission. The learned Counsel for the petitioners urged that 
the lower Court erred in three ways. The-first was that the witnesses in question 
were living in Nandalur which, though about 300 miles by train from Markapur 





*C. R. P. No. 312 of 1948. 27th October, 1948. 
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where the lower Court is situated, is less than 200 miles from Markapur if a person 
is to travel by buses, and that Order XVI, rule 19 (b) Civil Procedure Code, covers 
also other “ established public conveyance,” like buses. I cannot agree. There 
is no “established public conveyance” or “through buses” from Markapur to 
Nandalur, and not even a certainty of catching a series of buses, changing from 
one to the other. There are, it is said, buses from Markapur to Cumbum, Cumbum 
to Cuddappah and Cuddappah to Nandalur. It is obvious however, that a man 
going from Markapur to Cumbum in a bus may miss his bus at Cumbum fer 
‘Cuddappah and again at Cuddappah for Nandalur. It is not like changing trains 
where one ticket can be bought and any connecting train got into. In these days, 
where buses are overcrowded, a man may even be detained for a day in a strange 
place if he undertakes such a hazardous journey of great inconvenience. I am of 
opinion that “the established public conveyance’ mentioned in Order XVI, 
rule 19, Civil Procedure Code does not mean such disconnected buses belonging 
to different companies and with no certainty of continuous travel. 


The second contention was that the application was belated and should not 
have been granted. But I do not see any such gross delay here ; and, after all, the 
trial Court is a better judge of the delay than the parties. 


The third contention was that one of the witnesses sought to be examined 
on commission was the vendor of the properties to the plaintiff, and stood in no 
better footing than the plaintiff, and should not have been allowed io be examined 
on commission. I cannot agree. The law does not recognise “‘ equivalents to the 
plaintiff”? and “ equivalents to the defendants’ and the rules must be strictly con- 
strued. Any witness, however important, is entitled to ask to be examined on 
commission if he lives outside its jurisdiction in a place more than 200 miles from 
the Court house, as here, and the Court in which the application for commission 
is filed sees no fraud or mala fides in such an application. 

All the contentions have failed. The lower Court’s order was, in my opinion, 


correct, This petition deserves to be and is hereby dismissed with costs. 
V.S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAJAGOPALAN. 
Alagirisami Naidu ..  Petttioner* 


2. 
Chinna Veerammal and another .. Respondents. 

Criminal Procedure Code (F of 1898), section 146 (1)—Order for attachment under—If can be made 
when both the parties were found to bs in possession on the date of the preliminary order. 

It is not correct to say that once the Magistrate comes to the conclusion that both the parties 
to the dispute were in posseasion of portions of the land in dispute on the date of the preliminary 
order, no matter how recent was that possession of one or the other, the Court loses all jurisdiction 
vested in it under section 146 (1) of the Criminal Procedure Code to pass an order of attachment. 

Mohammad Koolayappa Rowthan v. Sheik Abdulkhadir Rowthan, (1914) 27 M.L.J. 169, distinguished. e 

Petition under sections 435 and 439, Criminal Procedure Code, 1898 praying 
that the High Court will be pleased to revise the order of the Court of the Addi- 
tional First Class Magistrate, Sivakasi in M.C. No. 1 of 1947 dated 15th May, 
1947. 

K. Veerasami for the Petitioner. 

V. Ramaswamt Iyer for the Respondents. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 





* Cr. R. C. No. 865 of 1947. h Nace p 
(Cr. R. P. No. 755 of 1947). 4 ovember, 19406, 
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The Court made the following i 


Orver.—The petitioner and the second counter petitioner,—counter peti- 
tioner 1 is, the mother of the counter petitioner 2,—each claimed exclusive posses- 
sion of the land in dispute. The learned Magistrate before whom proceedings 
under section 145, Criminal Procedure Code were initiated reached the conclu- 
sion that neither side was in exclusive possession on the date of the preliminary 
order (18th January, 1947), and that the evidence on record did not establish 
conclusively that either side had been dispossessed within two months before the 
order. The learned Magistrate ordered the attachment of the property under 
section 146 (1), Criminal Procedure Code. The petitioner seeks to have that 


-order set aside in revision. 


The learned Magistrate was certainly entitled to rely upon the oral evidence 
-of the village Headman C.W. 6. 
“ He (c. W. Bae says that each cultivated half, petitioner and counter-petitioner 2. I do not 
for a moment disbelieve the evidence of this witness who is very straightforward.” 
Considering that it was a six month crop that was raised when C.W. 6 harvested 
it the learned Magistrate was certainly right in his observation, 
‘“ with regard to recent possession, it cannot be definitely said who was in exclusive possession.” 


I am unable to see any real substance in the contention put forward by the 
learned advocate for the petitioner, that on the evidence on record the learned 
Magistrate should have come to the conclusion that the petitioner was in exclusive 
possession of the land. To reiterate, the learned Magistrate was entitled to rely 
“upon the oral testomony of C.W. 6. There was nothing in the documentary evi- 
„dence to indicate with any finality that, if the second counter petitioner got any 
possession at all it must have been within two months before the date of the preli- 
minary order. 

The learned advocate for the petitioner relied on Mohammad Koolayappa Rowthan 
v. Sheik Abdul Khadar Rowthan1, which was followed in E:rappa Reddtar v. Guruswamt 
¢Reddiar and others*, and contended that once the learned Magistrate came to the 
conclusion! that both the petitioner and the counter petitioner were in possession 
of the land in dispute on the date of the preliminary order, the learned Magistrate 
had no jurisdiction at all to order an attachment under section 146 (1), Criminal 
‘Procedure; Code. In Mohammad Koolayappa Rowthan v. Sheik Abdul Khadar 
Rowthan1, while setting out the facts of the case, Seshagiri Aiyar, J., observed, 

ah ee complained ..... that the counter-petitioner was preparing to commit 
a breach of the peace by forcibly entering upon properties which were in his exclusive possession. 
The defence was that the properties in dispute were the joint propriis of the petitioner and the 
.counter-petitioner and ‘ that they are in their jomt enjoyment. e Magistrate .... came to 
the conclusion that the allegation of the counter-petitioner as regards item 3 was true.” 
The facts of this case are totally different. Each side claimed exclusive ion, 
and what the learned Magistrate found was that some time before the date of the 
preliminary order, more than two months prior to the date of the preliminary 
-order, counter petititioner 2 managed to get into possession of a portion of the land 
in dispute, I am unable to see any authority in Mohammad Koolayappa Rowthan v. 
Sheik Abdul Khadar Rowthan1, for the extreme position contended for by the learned 
advocate for the petitioner, that once a conclusion is reached that both the parties 
were in possession of portions of land in dispute on the date of the preliminary 
-order, no matter how recent was that possession of one or the other, the Court loses 
all jurisdiction vested in it under section 146 (1), Criminal Procedure Code. 


I see no justification for any interference in revision. The petition is dismissed- 
V.S. | Petition dismissed. 
| 


| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANCHAPAKESA AYYAR. 


Dharmalinga Chetti .. Petitioner* 
2. 
A.M. Krishnaswami Chetty .. Respondent. 
Civil Procedure Code (V of 1908), Order 6, rule 1 ete Jor amendment of written statement— 
Lachss of defendant—Refusal of amandment—Propristy—Falsity of the case in the —If can be gone 


into at that stage—Application if belated, when trial has not begun. 


_ Where the defendant seeking an amendment of the written statement is guilty of gross laches 
In not setting out the necessary facts earlier and which he ought to have set out even in the original. 
statement, refusal of the amendment on that ground would be too drastic a‘penalty. For such 
laches, it is enough to saddle him with costs, which are the supreme panacea for all procedural ills. 


When a Court has to decide whether the amendment of a written statement is to be allowed 
or not, that is not the stage when it can canvass the truth or falsity of the allegation in the 
proposed amendment and such allegations need not and should not be gone into then. 


An application for amendment of the written statement cannot be said to be so belated as to 
deserve a refusal of the prayer where the trial of the case has not yet begun; amendments are allowed 
even in the course of first appeal and second appeal in deserving cases. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Trivellore 
dated 16th August, 1948, in I.A. No. 659 of 1948 in O.S. No. 156 of 1947. 


T. Ramaprasada Rao and M. Paul Mohammad Usman for Petitioner. 
M. Natesan for Respondent. 
The Court delivered the following 


JUDGMENT.—The only point for determination in this petition is whether 
the lower Court erred in law by failing to exercise a jurisdiction vested in it by 
refusing to grant the amendment prayed for by the petitioner in his written state-- 
ment. In his original written statement in the suit, which had been filed against 
him regarding four survey numbers, he had contended that he had got all the four 
survey numbers on transfer of their patta from the original owner of those numbers, 
Ellammal, in 1944, and had been in possession of all the survey numbers since 
then, paying the tax, and that the suit should be dismissed. Issues were framed 
on that footing. Later on, he put inan amendment petition for amending his. 
written statement by pleading that items 1 and 2 of the plaint property had bec 
sold to him orally by Ellammal in 1923 itself, and that he had been delivered pos- - 
session thereof and had perfected his title thereto, and that he had been given items 
g and 4 only in 1944 when the patta ofall the four items was transferred to him and 
he was given their ownership, as he discharged a small cause suit debt of EJlammal, 
The learned District Munsiff dismissed the amendment petition, holding that a 
completely new and inconsistent case was being set up, and that there was also no 
bona fides, and that the application was belated. The application cannot be said 
to be so belated as to refuse the prayer for amendment, since the trial had not begun, . 
and amendments are allowed even in the course of first appeal and second appeal 
in deserving cases. As regards the absence of bona fides, that is a point which would 
only be made clear, in the circumstances of this case, when the trial is over and. the 
evidence is let in. There is also no proof that a totally new and inconsistent case was 
sought to be substituted by the amendment in question. The petitioner had stated 
in his original written statement, ina general way, that the patta covering all the 
four properties had been transferred to him in 1944 and that he had been in enjoy- 
ment ever since. The statement in the amendment petition, that he had got a 
right to items 1 and 2 out of those four properties by oral sale in 1923, will be cer- 
tainly an addition to what he stated in the original written statement, but is not 
wholly inconsistent with that statement. It may be that the man forgot or over-.- 
looked the oral sale when he filed his written statement, and only relied on the- 
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-transfer of patta regarding all the four items in 1944. It must be remembered 
that the patta regarding items 1 and 2 was not transferred in 1923 or on any date 
earlier than 1944. Undoubtedly, the petitioner was guilty of gross laches in not 
stating about the oral sale earlier. He ought to have stated that even in the ori- 
ginal written statement ; but for such laches, it is enough to saddle him with costs. 
Refusing the amendment would be too drastic a penalty. Costs are the supreme 
panacea for all procedural ills. 


The alleged falsity of his case in the amendment need not, and should not, be gone 
into now. ' Doubtless, if it is false, he will fail in the suit itself with costs. This is 
not the stage where we can canvass the truth or falsity of the allegation in the plaint 
-or written statement or amendment. 


So, in my opinion, this is a case eminently fit for ordering an amendment on 
terms. The lower Court’s order refusing the amendment will be set aside and 
the amendment asked for will be granted on condition of the petitioner’s deposit- 
ing in the lower Court within a month from today, a consolidated sum of Rs. 75, 
which will not be costs in the suit, petition, or any other proceedings whatever, 
for payment to the plaintiff as compensation for the waste of time, money, and 
„energy, caused to him by his laches. If the amount is not paid, the amendment 
will not be allowed. The amount, if deposited will be allowed to be drawn out by 
the plaintiff or his counsel without any security. 


V.S. l Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Mack. 


Polammal .. Petitioner* 
D. 
K. Rathna Mudaliar and others .. Respondents. 


Court-fee—Suit for specific performance of a contract of sale with alternative or refund of advan 
paid and for damages—Separate court-fee for alternative ia San payable. prami 4 d 

In the case of alternative reliefs arising out of the same contract only one court-fee is payable 
on the relief which is more highly valued. That is the existing practice and it cannot be said in 
a suit for specific performance of a contract of sale with an alternative prayer for refund of the advance 
paid and for damages, that the claim for damages arose not out of the contract but out of the breach 
of the contract. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased: to revise the order of the Court of the District Munsiff, Trivellore, 
dated 29th June 1946, in O.S. No. 86 of 1946 with regard to the checkslip matter 
issued by the Court-fee Examiner. 


T. K ; Srinivasa Thathachariar for the Petitioner. 


K. Karunakaran for the Government Pleader (K. Kuttikrishna Menon) for the 
Government. 


Respondent not represented. 
The Court made the following. 


ORDER.—This petition raises a simple question of Court-fee. A suit was 
filed for spt cific performance of a contract of sale valued at Rs. 800 with an alterna- 
tive prayer for a decree for a refund of Rs. 75 paid as advance and for damages of 
Rs. 725. For rather curious reasons, the Court-fee Examiner made the objection 

that a double Court-fee was payable on these reliefs. The ground he gave was 
that the relief of specific performance or for refund of advance arose out of the same 
cause of action, the contract of sale, but that the claim for Rs. 725 damages arose 
not out of the contract but out of the breach of contract. 





` 
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The learned District Munsiff was, apparently, satisfied with this curious. 
reasoning and directed payment of the deficit Court-fee of Rs. 82-1-0. In this 
case of alternative reliefs arising out of the same contract only one Court-fee is 
payable on the relief which is more highly valued. This is, in accordance with 
existing practice and the representative for the learned Government Pleader can 
cite no decision to support the view taken by the lower Court. The petition is 
allowed. The deficit Court-fee which is said to have been paid will be refunded. 
No order as to costs. 


K.S. Peittion allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiag GOVINDA MENON. 
Ramaswamy Chetty .. Petitioner" 
Criminal Procedure Code (V of 1898), sections 4293 and 528—~Powsr Y pales Court to transfer case 
to itself for retrial—Indian Penal Code (XLV of 1860), section 471—Offence —Mere possession of forget 
If enough. è 
The petitioner was convicted by the Court of the Sub-Magistrate for an offence under section 417 
read with section 511, Indian Penal Code. On appeal, the first class Magistrate found that the offence 
committed on the facts and circumstances p before the Court was, not one of attempt to cheat, 
but one of using as genuine a forged document under section 471, Indian Penal Code. On this 
finding, the appellate Court holding that the trial Court was not competent to try the offence 
under section 471, ordered that the petitioner should be retried by the appellate Court itself, as a 


First Class te, On a contention in revision that it was not open to the appellate Court 
to direct the trial of the case by itself, 


Held, that there was nothing wrong in the lower appellate Court holding that the petitioner 
should be tried by itself, as under section 423 read with section 528, Criminal Procedure Code, the 
superior Court is empowered to transfer the case to itself for trial. 

Emperor v. Manicka Gramant, (1906) 16 M.L.J. 546 : I.L.R. go Mad. 228, followed. 

The mere fact that a n is found in possession of a forged document would not show that 
he knew it was a forged document or had reason to believe go. 

Petition, under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the City 
1st Class Magistrate, Madura, dated 31st October, 1947, in C.A. No. 39 of 1947 
(C.C. No. 1027 of 1947 Sub-Magistrate’s Court, Madura Town.) 


V. Meenakshisundaram for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orver.—The petitioner was convicted by the Court of the ‘Sub-Magistrate, 
Madura Town, of an offence under section 417 read with section 511, Indian Penal 
Code and directed to be released under section 562 (1), Criminal Procedure 
Code on his own bond for Rs. 500, to appear and receive sentence within the period 
of one year and in the meantime to be of good behaviour. On appeal, the City 
First Class Magistrate, Madura, found that the offence committed on the facts and 
circumstances placed before the Court was, not one of attempt to cheat but would 
amount to an offence under section 471, Indian Penal Code nz., using as genuine a 
forged document. On this finding, the appellate Court holding that the trial 
Court was not competent to try the offence under section 471, Indian Penal Code, 
ordered that he should be retried by the appellate Court itself, as a First Class 
Magistrate and it is this order that is now sought to be revised at the instance of 
the accused-petitioner. 


* Cr. R. C. No. 1259 of 1947. 28th O 
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The first point argued by Mr. Meenakshisundaram is that it is not open to 
the appellate Court to direct the trial of the case by itself for the offence under 
section 471, Indian Penal Code because the necessary result of the framing of a 

by the trial Court under section 417, Indian Penal Code read with section 
511, Indian Penal Code is the discharge of the petitioner of an offence under section 
471, Indian Penal Code. That being so, unless that discharge is set aside by proper 
‘proceedings, it is‘not competent for any other Court to take cognizance of the 
offence. Secondly it is urged that in any event the appellate Court ought not to 
have directed the trial of the offender by itself, because it has already practically 
formed an opinion against the accused on the merits of the case. The case against 
the petitioner as put forward in the Court of first instance is that he wrote three 
letters Exs.'P. 1. P. 2 and P. 3 purporting to have been written by one Mr. Ven- 
katramier, requesting the issue of a free pass in the buses of Messrs. T. V.S. Go., 
Madura, in favour of the petitioner, as he was a Congress worker doing Popara 
work in Nilakottai. The ostensible writer of these letters, Venkatramier, denied 
having written any such letter and therefore it was that the appellant was. 
charged with the offence of attempting to cheat. 


The lower appellate Court has relied upon the decision in Emperor v. Manikka 
Gramani1, for holding that it has jurisdiction to try the case itself on the ground 
that the provisions of section 423 (1) (b) do not preclude an appellate Court, when 
it reverses the finding and sentence under appeal, from trying the offender itself, 
if the offence is one ordinarily triable by it. In such cases, the appellate Court 
takes cognizance under section 190 (b), and not section 19o (c). Mr. Meenakshi- 
sundaram contends that this decision cannot be applied to the facts of the present 
case and even if it is so, it requires reconsideration. No authority of this Court 
questioning| the correctness of the judgment of Benson, J., mentioned above has. 
been brought to my notice. It has stood the test of time and has been in vogue 
for more than forty years and there are no circumstances which would justify me 
in coming to a concluding other than what the learned Judge did. If under sec- 
tion 423, Criminal Procedure Code, the appellate Court can commit a case to: 
the Court of Session or direct its trial by a competent Court subordinate to it, it 
necessarily follows that under section 528, Criminal Procedure Code, the superior 
Court is empowered to transfer the case to itself for trial. What the appellate 
Court has now done is practically to incorporate both the orders in the one, niz., 
sending the.case for trial to some competent subordinate Court and then transferring 
it to itself. There is nothing wrong in the lower appellate Court holding that the 


petitioner should be tried by itself. T 

But the real question in the case is whether on the facts placed before the lower 
appellate Court, there is sufficient material for holding that the petitioner is guilty of 
an offence under section 471, Indian Penal Code, vig., using as genuine any docu- 
ment which he knows or has reason to believe to be a forged document. It is no 
doubt true that the document was not written by the person by whom it purports 
to have been written. But the mere fact that the petitioner was found in possession 
of a forged document would not show that he knew or had reason to believe that 
it was a forged document. Having carefully gone through the evidence in the case 
I am not satisfied that there are sufficient materials on record to hold that the peti- 
tioner knew that the letters produced by him were forged ones. Under the cir-- | 
cumstances‘I find it difficult to hold that any useful purpose will be served by a 
retrial of the petitioner for an offence under section 471, Indian Penal Code. The 
order of thé lower appellate Court directing a retrial is set aside and the revision 
petition is allowed. The order of the trial Magistrate is therefore restored. 


V.B.S. | Petition allowed. 
| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 


Kotha Venkatasubba Rao .. Petitions) * 
0. : 
Majeti Sreeramulu -- Respondent. 


Civil Procedure Code (V of 1908), section 51—Ovder to arrest without giving reasons— Jurisdiction. 
The Legislature has thought fit to order arrest and detention of civil debtors only where the 
conditions prescribed in section 51, Civil Procedure Code are strictly satisfied. Reasons must be 
iven every time a man is ordered to be arrested, and in every proceeding where he is ordered to 
the arrested, even if itis on the same day. Where a Court makes an order for arrest without 
giving reasoms, it acts without jurisdiction. 
Petition under section 25 of Act IX of 1887 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Coco- 
nada dated 12th April, 1948 in E.P. No, 669 of 1944 in S.C. No. 214 of 1932. 


K. Venkataramana and G. Suryanarayana for Petitioner. 
C. V. Dtkshttulu for Respondent. 
The Court delivered the following 


Jupcment.—The only point for determination in this petition is whether the 
‘lower Court erred in law in directing the petitioner to be arrested and sent to a 
-civil jail without recording its reasons in writing regarding its being satisfied, under 
section 51 Civil Procedure Code, as amended, that the judgment-debtor had ren- 
: dered himself liable to be arrested and sent to a jail on any one of the grounds men- 
tioned therein. The lower Court has not recorded the reasons contemplated in 
section 51, Civil Procedure Code. It has simply rejected the contention of the | 
petitioner that he was unable to pay the debt. It has not found positively that he 
has had, since the date of the deeree, the means to pay the amount of the decree 
-or some substantial part thereof and has refused or neglected to pay the same, or 
that, after the institution of the suit in which the decree was passed, he has dishonestly 
transferred, concealed or removed any part of his property, or committed any other 
-act of bad faith in relation to his property, under section 51 (a) (2) and (b), or 
that he is likely to abscond, or leave the jurisdiction of the Court, under section 51 (a) 
(1), section 51 (c) having no application to this case. 


It was urged by the learned Counsel for the respondent that this judgment- 
- debtor was on a former occasion, ordered to be arrested and that full reasons were 
then given for his arrest, and that the lower Court had omitted to give the reasons 
now because of that. That order for arrest was not taken advantage of or carried 
-out. ‘This is a fresh application made months later. My view is that reasons must 
be given every ime a man is ordered to be arrested, and in every proceeding where he is 
- ordered to be arrested, even if it is on the same day ; for, cases differ, and much 
depends on lapse of time also. The Legislature has thought fit to order arrest 
and detention of civil debtors in jail only where the conditions prescribed in sec- 
tion 51 of the Civil Procedure Code are strictly stisfied. The lower Court did 
not even say that it was relying on the reasons already given. It therefore acted 
“without jurisdiction in ordering the arrest of the petitioner without recording its . 
reasons under section 51, Civil Procedure Code. Its order is set aside so far as it 
relates to the arrest. The respondent will proceed to sell the attached moveables 
(if still available) said to be worth Rs. 109 or Rs. 500—(it is not clear which, the 
parties differing on this) left with the sureties ; then he can again ask for the arrest 
- of the petitioner, and abide by the orders of the Court which will, of course, comply 
“with the provisions of section 51, Civil Procedure Code strictly. In the circumstances, 
. all the parties to this petition will bear their own costs. 


K.C. —— Petition allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice Sussa Rao. 
The Public Prosecutor .. Appellant* 


2. 
Ilur Thippayya and another .. Respondents. 


Essential Supplies (Temporary Powers) Act (1946)—Contravention of orders ere under—Proof of thoss 
orders or their publication—Necessity—Court, if bound to take judicial notice of such orders under section 57 (1), 
Evidence Act—Discretion of Court in refusing to take Judicial notice—Interference in appeal. 

The respondents (accused) were charged under sections 7 and 8 of the Essential Supplies 
Temporary Powers) Act, for having contravened various orders passed by the Government. The 

t Court convicted all the accused but in appeal the convictions were set aside mainly on the ground 
that there was no proof of the orders or their publication. On a contention in appeal to the 
High Court that such proof was not necessary and that the lower Court should have taken judi- 
cial notice of the same under section 57 (1) of the Evidence Act, 

Held, the various orders in contravention whereof the accused acted were orders made by a 
competent authority or person in British India within the meaning of section 3 (27-a) of the General 
Clauses Act and therefore they are part of Indian Law attracting the provisjons of section 57 of the 
Evidence Act. But the lower appellate Court in its discretion having refused to take judicial notice 
as neither the orders nor the documents showing the publication of such orders were placed before it, 
it is impossible to say that the discretion exercised by it is either perverse or illegal. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondents (accused) by the Court of Session of 
Bellary Division in C.A. No. 23 of 1947 preferred against the judgment of the Court 
of the Sub-Divisional Magistrate of Bellary in G.G. No, 62 of 1947 on 28th May, 
1947 etc. 


The Public Prosecutor (V. L. Ethiraj) in person. 


B. V. Ramanarasu, P. Chandra Reddi, K Venkatarathnam and M. V. Nagaramiah 
or Respondents. 


The Court delivered the following 


JupGMENT.—These are appeals by the Public Prosecutor against the acquittal 
of the accused in all the cases. The accused in all the appeals were charged under 
sections 7 and 8 of the Essential Supplies (Temporary Powers) Act 1946 for having 
contravened the various orders passed by the Government. The following tabular 
statement shows the orders contravened by the Accused in the various cases : 


Accused in C.A. No. 629 of 1947 G.O. Ms. 1026 Food dated roth 
November, 1946. 

Accused in C.A. No. 23 of 1948 Do. 

Accused in C.A. No. 631 of 1947 B.P. No. 626 dated 15th May, 1946. 

Accused in C.A. No. 632 of 1947. Do. 


Accused in C.A. No. 663 of 1947. Do. 
Accused in C.A. No. 22 of 1948. Do. 
Accused in G.A. No. 633 of 1947. Clause 4 (1) of the Madras Cloth 


(Dealers) Control Order, 1946 


The first Court convicted all the accused but in appeal the convictions were set 
aside mainly on the ground that there was no proof of the orders or their due pub- 
lication. The Public Prosecutor contended that the proof of the said fact was 
not necessary and the lower Court should have taken judicial notice of the said 
facts under section 57 (1) of the Evidence Act. The learned counsel for the accused 
argued that that section of the Evidence Act has no application to the facts to be 
proved in this case and in any view the lower Court had rightly, in the exercise of 
its discretion, refused to take judicial notice of the facts without the production of 
the necessary documents. 
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The question to be decided in this case turns upon the construction of section 57 
of the Evidence Act. The relevant provisions of section 57 read: as follows :— 

“The Court shall take judicial notice of the following facts — 

(1) All Indian Laws ...... In all these cases and also on all matters of public history, 
literature, science or art, the Court may resort for its aid to appropriate books or documents of reference. 

If the Court is called upon by any person to take judicial notice of any fact, it may refuse to 
do so unless and until such person produces any such book or document as it may consider necessary 
to enable it to do so.” 
The scheme of the Evidence Act is clear. Generally all the facts alleged have to 
to be proved in the-manner provided by the Act but there are three exceptions ; 
facts admitted, facts presumed and facts of which the Court should take judicial 
notice need not be so proved. Section 57 enumerates the facts of which the Court 
should take judicial notice. Under section 57 (1) the Court should take judicial 
notice of all Indian Laws. 


““ Indian Laws” is defined by the General Clauses Act under section 3 
(27-a). It includes any law, ordinance, order, bye-law, rule or regulation passed 
or made at any time by any competent Legislature, authority or person in British 
India. ‘The question for consideration is whether the orders contravened by the 
accused are orders within the meaning of this definition. If so, section 57 (1) of 
the Evidence Act would apply. Under section 3 (1) of Act XXIV of 1946, the 
Central Government so far as it appears to it to be necessary or expedient for main- 
taining or increasing supplies of any essential commodity, or for securing their 
equitable distribution and availability at fair prices, may by notified order provide 
for regulating or prohibiting the production, supply and distribution thereof, and 
trade and commerce therein. Under section 4 of the same Act, the Central Govern- 
ment may by notified order direct that the power to make orders under section 3 
shall be exercisable by such officer or authority subordinate to the Central Govern- 
ment or such Provincial Government or such officer or authority subordinate to a 
Provincial Government as may be specified in the direction. Section 7 (1) pres- 
cribes the penalties for contravention of the said orders. 


The aforesaid orders in contravention whereof the accused acted in all the cases 
were issued in strict compliance with the provisions of this Act by the Government 
or by authority or persons duly authorised by the Government and they have also 
been duly notified in the manner provided by the Act. ‘They are clearly orders made 
by a competent authority or person in British India within the meaning of section 
3 (27-a) of the General Clauses Act and therefore they are part of Indian Law. If 
the said orders come under the definition of the Indian Laws, the provisions of 
section 57-are attracted and the Court should take judicial notice of the same. 


But the question still remains whether this is a fit case for interference in these 
appeals. Though a Court should take judicial notice of the facts mentioned in 
section 57, it could only take such notice if unimpeachable books or documents are 
put before it or are otherwise accessible for its reference. Under the last paragraph 
of the section the Court is given the discretion to refuse to take judicial notice of 
any fact unless such person calling upon the Court to take judicial notice of such 
fact produces any such book or document as it may be necessary to enable it to do 
so. In this case no such book or document was placed before the lower Court 
for its reference to enable it to satisfy itself that such order or notification was in 
existence. In its discretion the lower Court refused to take judicial notice as nei 
ther the orders nor the documents showing the publication of such orders were 

laced before it. It is therefore impossible to say that the discretion exercised 
y the lower Court is either perverse or illegal. 


In the result all the appeals are dismissed. 
V.P.S. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ba 


Present :—Mnr. Justice Mack. 


Geddam Venkamma and another .. Petitioners* 


U. 

Geddam Venkataramayya and others .. Respondents. 

Court-fee and Jurisdiction—Valuation of suit—Suit for declaration that the plaintiff was nearest reverstoner 
of a Hindu, and that an altenation of some property was not binding on plaintiff—Valuation for court-fee and juris- 

Under cover of a very small alienation of property by a Hindu widow whose life estate comprises 
very substantial property it is not open to a reversioner to seek to have his rights declared even though 
they only amount to a spes successionis—which may never be realised—and a will bequeathing consider- 
able property to the widow by her husband set aside in a District Munsiff’s Court on a Rs. 15 Gourt- 
fee stamp. e subject-matter of such a suit is not the small alienation alleged to be invalid and not 
binding but in substance and in fact the entire estate of the last holder, succession to which 
is sought to be established. If the value of such estate is more than Rs. 10,000 the Court-fee for such 
declaration will under Article 17-A of the Court Fees Act be Rs. 500 and if between Rs. 3,000 and 
Rs. 10,000 the Court-fee will be Rs. 100, the plaint lying in a Sub-Court or District Court as the case 
may be. In a suit for declaration that the plaintiffs are the nearest reversioners of a deceased Hindu 
and that the sale deed executed by his widow is not binding on them, on each of the declarations in 
the plaint a separate Court-fee of Rs. 100 is payable under Article 17-A of the Court Fees Act. - The 
pecuniary jurisdiction is regulated by the subject-matter of the property involved namely the value of 
the widow’s estate. 


Petitioh under section 115 of the Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of he Subordinate Judge of 
Amalapuram dated 7th July, 1947, in C.M.A. No. 3 of 1947 (O.S. No. 61 of 1946, 
District Munsiff’s Court, Razole.) 


V. Parthasarathy for Petitioner. 
V, Subramanyam for Respondent. 


The Court delivered the following 

JupemENnt.—This petition raises an interesting question of jurisdiction and a 
Court-fee. ' The respondents were the plaintiffs who filed O.S. No. 61 of 1946 in 
the District Munsiff’s Court of Razole praying for two declarations, (1) that they 
were the nearest reversioners of one Geddam Venkayya who died issueless and 
intestate in, 1936 ; and (2) that a sale deed dated goth October, 1936, executed by 
his widow, ithe rst defendant, and the late Venkayya’s foster daughter, the second 
defendant was not binding on them. Only Rs. 15 was paid on the plaint for one 
declaration, it is not quite clear for which. The District Munsiff in a considered 
order returned the plaint for re-presentation holding that the plaint impliedly 
sought to set aside a will by the late Venkayya, who admittedly died possessed of 
more than 3 acres of land. By the sale deed dated goth October, 1946, defendants 
1 and 2 sold only about an acre of land for Rs. 1,500. It is common ground that 
Venkayya’s estate is worth more than Rs. 3,000. The District Munsiff held 
the suit was outside his pecuniary jurisdiction and returned the plaint for presen- 
tation to the proper Court. The Subordinate Judge held that the subject-matter 
of the suit was only that covered by the sale deed valued at Rs. 1500 and remanded 
the suit to the District Munsiff for disposal on merits. As regards the will and the 
reversionership he made the following observation :— 

“ For the purpose of deciding whether the alienation made by the first defendant in favour of 
the third defendant is valid and binding it is necessary to determine whether the plaintiffs are rever- 


gioners and whether the will relied on by the first defendant is true. They are incidental to the deter- 
mination of the issue whether the alienation is valid.” 


I am quite unable to accept the view taken by the learned Subordinate Judge. 
Under cover of a very small alienation of property by a Hindu widow whose life 
estate comprises very substantial property it is not open to a reversioner to seek to 
have his rights declared even though they only amount to a spes succésstonis—which 
may neyer|be realised—and a wil becucathing considerable property set aside in a 
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District Munsiff’s Court on a Rs. 15 court-fee stamp. The subject-matter of such a 
suit is in my view not the small alienation alleged to be invalid and not binding 
but in substance and in fact the entire estate of the last holder succession to which 
is sought to be established. ‘The question immediately arises on a perusal of such a 
plaint, what is the value of the estate to which a reversionary right is sought to be 
declared. Such a plaint should be returned for such valuation being inserted for 
it is this valuation which should, as it appears to me, determine the pecuniary 
jurisdiction of the Court. If the value of the estate is more than Rs. 10,000, the 
Court-fee for such a declaration will under Article 17-A of the Court Fees Act 
be Rs. 500 and if between Rs. 3000 and Rs. 10,000 the court-fee will be Rs. 100, 
the plaint lying in a Sub-Court or a District Court as the case may be. 


The learned advocate for respondents has strenuously contended that 
it is not necessary for them to pay court-fee on a separate declaration that the will 
of Venkayya is not genuine or valid. He relies on Gokula Venkamma v. Gokula 
Narasimha1, a Bench decision of our High Court. That decision is I think in point. 
I do not think that any Court-fee need be paid for a declaration to set aside as 
invalid or as a forgery any will set up by the defendants. Some reliance has also 
been placed on a Calcutta decision which went up to the Privy Council Bijoy Gopal 
Mukerji v. Krishna Mahisht Debt*, to avoid paying any Court-fee for even a declara- 
tion that plaintiffs are the nearest reversioners. ‘Their Lordships of the Privy Council 
held in that decision that a widow’s alienation is not absolutely void, but was prima 
facie voidable at the election of the reversionary heirs who may approve it or treat 
it as a nullity without the intervention of any Court, there being nothing to set 
aside or cancel as a condition precedent to their right of action. The important 
point to note is that those observations were made in a suit for actual possession. 
Their Lordships further observed in that same decision that the institution of a 
suit for possession shows an election to treat the alienation as a nullity and that 
in such a suit it is therefore unnecessary for the reversionary heir to ask for a declara- 
tion that the alienation is inoperative. Adequate court-fee there had been paid 
on the basis of recovery of possession. ‘The present suit however is not one for re- 
covery of possession and the plaint asks for two separate declarations (1) of the 
rights of plaintiffs as nearest reversioners, whatever that may mean ; and (2) that 
the sale deed executed by the widow is not binding on them. The plaintiffs in 
fact cannot sue now for recovery of possession. This appears to me precisely the 
sort of prayer contemplated by Article 17-A of the Court Fees Act and in my view 
on each of the declarations in the plaint a separate court-fee of Rs. 100 is payable 
under this Article. The pecuniary jurisdiction is as I have shown regulated by 
the subject-matter of the property involved which in this case is the value of the 
widow’s life estate. As the plaintiffs ask on the basis of such a declaration for a 
further declaration that a sale deed by the widow is not binding on them, they 
must pay a further court-fee of Rs. 100 for this prayer, the suit lying in a sub-Court. 
The petition is allowed with costs throughout. The order of the Subordinate 
Judge is set aside. The plaint and the connected papers will be sent to him for 
registration and disposal on the merits in the light of these observations. It is 
open to him to give the plaintiffs a reasonable time within which to pay the deficit 
court-fee. 

K.S. — Petiiion allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, Justice MAC. 


Abdurahiman Settu .. Petitioner® 
0. 
Muhammad Kasam Settu .» Respondent. 
Civil Procedure Code (V of 1908). Order 26, rule eres ela of the commission—If includes expenses 
of other parties—Decision as to who ts to pay—When to be decided. 
1. (1916) 2 M.W.N. 925. LL.R. 34 Cal 329 (P.C.). 
2. fan 17 M.L.J. 154: L.R. 34 LA, 87: 
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The “expenses of the Commission” can be made to include the expenses of the other party to 
the litigation and can in suiiable cases be ordered to be deposited by the party at whose 
instance the Commission was taken out. Where the tnal court is of the view that the case is not 
one in which any such deposit should be ordered the expenses of the opposite party incurred in 
the Commusion will be considered at the time of the judgment when the value of the evidence 
obtained by the Commission can be fully assessed. 


Petition under section 115 of Act of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Ottapalam, 
dated 11th January, 1947, in I.A. No. 1446 of 1946 in O.S. No. 26 of 1945. 


M. K. Nambiar T. C. Raghavan and M. Sekhara Menon for Petitioner. 
S. Venkatachala Sashi for Respondent. 
The Court delivered the following 


JupGmMEeNnT.—The Subordinate Judge dismissed an application by the plaintiff- 
petitioner for payment of Rs. 1000 (Rupees one thousand) by the first defendant to 
defray the expenses in a commission to examine witnesses in various places ordered to 
be taken out at the instance of the first defendant. The Subordinate Judge was doubt- 
ful w .ether he could order such costs under Order 26, rule 15 of the Civil Procedure 
Code. The ‘“‘ expenses of the commission ” can be made to include expenses of 
the other parties to the litigation and can in suitable cases be ordered to be deposited 
by the party at whose instance the’ commission was taken out. The Subordinate 
Judge however expressed his view that this was not a fit case in which any such 
deposit should be ordered. Plaintiff’s expenses incurred in the commission will 
of course be considered at the time of judgment when the value of the evidence 
obtained by this commission can be fully assessed. Petition is dismissed but in 
the circumstances without any order as to costs. 


K.C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDA MENON. 
Velayudha Mudali and others ..  Petitioners* 


Criminal Procedure Code (V of 1898), section 494—Calender case—Charge framed—Conrerston into a 
preliminary register case—Withdrawal by prosecution with permission to file fresh charge sheets against 
accused separately—Withdrawal amounts to acquittal regarding charges already framed—Prosccutton can prove 
other offence for which no charges havs been framed. 


During the trial of calender cases after the charges were framed, the accused applied to the 
Court to convert the calendar cases into a preliminary register case as the combination of some of the 
charges would constitute an offence exclusively triable by a Court of Sessions. The calendar cases 
were converted into a preliminary register case and during the progress of inquiry into it, the Public 
Prosecutor applied for permission to withdraw the case stating also that the intention was to file 
separate prosecutions against the accused differently for various offences. The Court granted the per- 
mission for withdrawal and discharged the accused under section 494 (a) of the Code. Cases were 
subsequently filed by the prosecution in each of which some of the accused in the preliminary 
register case were charged with offences under variou: provisions of the Indian Penal Code. It was 
contended for the accused that the result of the withdrawal of the preliminary register cas¢,amounted 
to an acquittal of the accused for such of the offences as were triable by the Magistrate himself. 


Held, in revision, that the Code does not provide for the conversion of the category of calendar 
cases into the category of preliminary register cases. Under section 347, if, after the com- 
mencement of an enquiry or trial it appears to the Magistrate at any stage of the proceedings 
before signing the judgment that the case ought to be tried by a Court of Session or the High Court 
- and if he is empowered to commit for trial, he shall commit the accused under the provisions of the 
Code. In this case the 1st Class Magistrate converted the calendar cases into a preliminary rewvister 
case. Without altering the nomenclature if he had committed the case the section would have been 
satisfied. The alteration of the nomenclature does not legally affect the nature of the proceedings and 
if the nature of the proceedings is not affected, the withdrawal of a case after the framing of the charge 
can amount to an acquittal of the accused and nothing else, and therefore the prosecution is not 
entitled to file fresh charge sheets against the accused for such of the offences for which charges had 
already been framed. But it is open to the prosecution to show, on the facts proved and on the facts 
elicited, an offence exclusively triable by a Court of Session for which no charge had been framed 
before the withdrawal, has been committed. 








*Cr.R.C. Nos. 394 to 27 0f 1948. 3rd November, 1948. 
(Cr.R.P. Nos. 363 to 306 of 1948.) 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Additional First Class Magistrate, Ranipet, dated 13th February, 1948, in 
C.G. No. 141 of 1946, etc. 


P. G. Parthasarathy for the Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


OrpER.—The circumstances arising in these four revisions have to be set 
out briefly in order to understand the point of law raised by Mr. P. C. Parthasarathy 
Ayyangar, the learned counsel for the petitioners. 


C.C. No. 138 of 1946 on the file of the Sub-Divisional Magistrate, Vellore, 
was the result of a charge against forty accused for various offences under the Indian 
Penal Code. When that was taken up for hearing six of the accused were abscond- 
ing and so the case was split up against the absconders and numbered as C.C. No. 
207 of 1946. Subsequently C.C. No. 207 of 1946 was transferred to the Additional 
First Class Magistrate of Cheyyar at Ranipet and numbered as C.C. No. 74 of 1946. 
In the meanwhile, the Sub Divisional Magistrate, Vellore, proceeded with the 
enquiry against the 34 accused before him in C.C. No. 138 of 1946 and framed 
charges against them for offences under sectidhs 147, 448, 427, 435, 325 and 332 
Indian Penal Code. Afterwards this case was also transferred to the Additional 
First Class Magistrate of Cheyyar at Ranipet and numbered as C.C. No. 73 of 1946. 
Subsequently on an application made by the accused in G.G. Nos. 73 and 74 of 
1946, they were clubbed together as one case and intended to be tried as such. 
The accused again filed an application praying that as a combination of the fifth 
and sixth charges, viz. those under sections 325 and 332, Indian Penal Code, would 
constitute the more serious offence under section 332, Indian Penal Code, exclusively 
triable by a Court of Session, the calendar cases should be converted into a pre- 
liminary register case and proceeded with on that basis. On this petition argu- 
ments were heard and an order passed by which C. C. Nos. 73 and 74 of 1946 were 
converted into P. R. C. No. 1 of 1946. During the progress of the enquiry in P. R. C. 
No. 1 of 1946, the Public Prosecutor applied under section 494, Criminal Procedure 
Code for permission to withdraw the case stating also that the intention was to 
file separate prosecutions against the accused differently for various offences. The 
Court granted the permission for the withdrawal and discharged the accused under 
section 494 (a), Criminal Procedure Code. 


The four cases out of which the above criminal revision cases arise were subse- 
quently filed, in each of which some of the accused in P. R. C. No. 1 of 1946 have 
been arraigned again for offences under various provisions of the Indian Penal 
Code. Thereupon counsel for the accused took the objection that the result of 
withdrawal of P. R. C. No. 1 of 1946 amounted to an acquittal of the accused for 
such of the offences as were triable by the Additional First Class Magistrate, such 
as offences under sections 147, 448, Indian Penal Code, etc. The lower Court - 
has overruled these objections and the petitioners have sought to revise these orders. 


The question for consideration is what in substance is the effect of the with- 
drawal of P. R. C. No. 1 of 1946. The ruling in Sriramulu v. Veerasalingam? is 
authority for the position that when once a charge is framed, it cannot be wiped - 
off by either discharging the accused or withdrawing the case. It isclear that pro- 
ceedings before a Magistrate in a warrant case are only enquiries until the charge is 
framed and as soon as the charge is framed, the enquiry is transformed into a trial. 
Where the case has developed into a trial stage, its dismissal or withdrawal will 
result only in an acquittal of the accused. The original charge framed cannot 
be ignored or cancelled without either a conviction or an acquittal. Even if after 
the framing of a charge, a succeeding Magistrate examines the witnesses afresh 
and passes an order of discharge, still such an order would amount to an acquittal. 





I. (1914) 27 M.L.J. 589: I.L.R. 38 Mad. 585. 
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The decision in Stiramulu v. Veerasalingam! has been consistently followed in this 
Court : See Abdul Hameed v. Muhammad Sali*. As early as 1888, a Bench of this 
Court in Queen Empress v. Sivarama® has held that an accused committed to sessions 
on a charge cannot be discharged by the Sessions Court under section 494, Criminal 
Procedure Code but must either be convicted or acquitted. The withdrawal of 
a charge by the Public Prosecutor with the permission of the Sessions Judge amounts 
to an acquittal of the accused. Bearing the principles underlying the above decisions, 
let us see what is, in effect, the result of the withdrawal. The learned Public 
Prosecutor urges that the request for withdrawal was combined with the statement 
that the intention of the prosecution was to file separate cases against individuals 
or groups of accused separately and according to him, in pith and substance, the 
order giving permission to withdraw the case amounts also to an order empowering 
the institution of the present cases. If the Code of Criminal Procedure contained 
a provision similar to Order XXIII, rule 1, Civil Procedure Code, allowing the 
withdrawal of a case with permission to file, on the same facts, a fresh complaint, 
this argument is entitled to weight. But in the absence of any such rule of law, 
one has to envisage the result of a withdrawal in accordance with the ideas under- 
lying the sections of the Criminal Procedure Code. If it is impossible to wipe off 
or obliterate a charge already framed without an acquittal or with the culmination 
of the charge in a conviction, any withdrawal with permission to file a fresh com- 
plaint cannot be understood as the keeping alive of a charge. Moreover, the 
Criminal Procedure Code does not, in specific terms, provide for the conversion 
of the category of calendar cases into the category of preliminary register cases. 
By section 347, the Code enacts that if, after the commencement of an enquiry or 
trial, it appears to the Magistrate at any stage of the proceedings before signing 
the judgment that the case ought to be tried by a Court of Session or the High Court, 
-and if he is! empowered to commit for trial, he shall commit the accused under 
the provisions of the Code. In this case the First Class Magistrate converted the 
calendar case into a preliminary register case under the powers conferred by this 
section. Without altering the nomenclature of the cases, if he had committed 
the case, the section would have been satisfied. The alteration of the nomen- 
clature into:a preliminary register case does not legally affect the nature of the 
proceedings and if the nature of proceedings is not affected, the withdrawal of a 
case after the framing of a charge, can amount to an acquittal of the accused and 
nothing else. 


I would therefore hold that the prosecution is not entitled io file fresh charge- 
sheets against the accused for such of the offences for which charges had already 
been framed. But it is open to the prosecution to show, on the facts proved and, 
on the facts elicited, an offence exclusively triable by a Court of Session for which 
no charge lad been framed before the withdrawal has been committed. These 
revision petitions are therefore allowed only to the extent that the enquiry in the 
various calendar cases before the lower Court cannot roceed for any offences 
for which charges had already been framed. The urts are at liberty to 
proceed with the enquiry in relation to an offence triable exclusively by a 
Court of Session witch might emerge from the evidence adduced. 

V.P.S. | Petition allowed in part. 

| 
| 


1 
1 
` 








mo (1914) by M.L.J. 589; I.L.R. 98 Mad. 2. (7999) 2 L.W. 348. 
585. 3. (1888) LL.R. 12 Mad. 35. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnk, P.V. RaJAMANNAR, Chief Justice AND Mr. Justice MAOK. 
M. Abdul Rahim .. Appellant® 


D. 
The Official Assignee of Madras .. Respondent. 


Presidency Towns Insol Act (III of 1909), sections 17 and 52—Scope and effect—After-acquired pro- 
perty of undischarged insoloent— esting in the Official Assignes—Intervention of Official Assignee not necessary- 
rae and i eek in insolvency law between Presidency town and moffusil—Need for abolition by legis- 

tion pointed out. 


The moment a property is acquired by or devolves on an undischarged insolvent, such property 
becomes ¢o instanti vested in the Official Assignee or Receiver. No distinction is made between pro- 
perty belonging to and vested in the insolvent at the commencement of the insolvency and property 
which may be acquired by or devolve on him subsequent to the adjudication and before discharge. 
Both kinds of property are comprised in the property of the insolvent divisible among his creditors. 
Both kinds of DP vest in the Official Assignee or the trustee in bankruptcy and they vest in him 
in precisely the same manner. 

The distinction between the real and personal property made in England in applying the rule 
of postponement of vesting of after-acquired property till intervention by the trustee cannot be pro- 
perly applied in “India, 

There is no difference in India between moveable and immovyeable property of an insolvent for 
the purpose of vesting in the Official Assignee, 

Case-law discussed. 

Difference between English and Indian law Pointed out. Desirability of Legislature intervening 
and abolishing anomalies and differences between the law of insolvency applying to Presidency towns 
and that applying to the moffusil stressed. 


Per Mack, J.— The important differences between the policy of the English Bankruptcy Statutes 
and Indian Insolvency Legislation towards uncertified bankrupts and undischarged insolvents discussed, 

Appeal preferred against the Order of Clark, J., dated 12th November, 1947, 
and made in the exercise of the insolvency jurisdiction of the High Court in Appli- 
cation No. 508 of 1947 in I. P. No. 404 of 1930. 


M. S. Venkatrama Aiyar, Nagarajan and Salam for Appellant. 
Deputy Official Assignee (P. Stvaramakrishnayya) for Respondent. 
The Court delivered the following 


JUDGMENT: The Chief Justice-—This is an appeal against an order 
of Clark, J., passed in insolvency on the Original Side of this Court. 
One Syed Yousuff Sahib was adjudicated insolvent on 22nd October, 
1930. On goth September, 1934, he purchased a house for Rs. 800 
and on 22nd May, 1943, he conveyed it to his brother-in-law, the appellant 
before us. The consideration was a sum of Rs. 750, but of which Rs. 350 were 
paid in cash and the appellant undertook to pay the balance in Jean 
-of a mortgage which the insolvent had executed in favour of one Bijraj Sowcar on 
6th April, 1937. On 5th July, 1943, the appellant in his turn sold the property 
to one Mahomed Badsha Sahib for Rs. 600, out of which a sum of Rs. 400 was 
utilised to pay off the mortgage in favour of the Sowcar. Contemporaneous 
with the sale by the appellant to Mahomed Badsha Sahib, there was an agreement 
by Mahomed Badsha Sahib to re-convey the property to the appellant. In pur- 
suance of this latter agreement, the appellant paid the consideration for the recon- 
veyance to Hasena Bi, the widow of Mahomed Badsha who had died in the meantime. 
Before the property was re-conveyed, the Official Assignee coming to know of these 
transactions, after notice to the appellant and the tenant of the property, filed an 
application to this Court in the exercise of insolvency jurisdiction for an order 
declaring that the property in question was vested in him and that neither the 
appellant nor Hasena Bi had any rights to the said property. He also claimed 
delivery of title deeds of the property and prayed for a direction that the appellant 
or Hasena Bi should pay to him the rent for three years collected by them from 
eee ee 


*O.S.A. No. 5 of 1948. 
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the property in question. The application was made on the ground that Syed 
Yousuf Sahib continued at all material times to be an undischarged insolvent 
and the property vested in the Assignee on and from the date of the purchase by 
the insolvent in 1934 and the subsequent transactions were not valid and binding 
upon the Assignee. It was conceded by the Official Assignee at the trial that the 
transier by the insolvent to the appellant was bona fide and for value. 


The learned Judge granted the application of the Official Assignee in so far 
as it prayed for a declaration that the property was vested in him and that the 
‘appellant had no right to the property and for delivery of the title deeds. But 
he dismissed the application in so far as it prayed for the recovery of the rent for 
three years collected by the appellant and Hasena Bi from the property. 


The law relating to insolvency in the Presidency Towns is contained in 
the Presidency Towns Insolvency Act (III of 1909). ‘The provisions relevant to 


ae 


the disposal of the present appeal are the following : 


“17. On the making of an order of adjudication, the property of the insolvent wherever situate 
shall vest in the Official Assignee and shall become divisible among his creditors.......... a 


“52. The property of the insolvent divisible amongst his creditors, and in this Act referred to as 
the property of the insolvent shall not comprise the following particulars, namely :— 


(a) property held by the insolvent on trust for any other person ; 


(b) the tools (if any) of his trade and the necessary wearing apparel, bedding, cooking vessels, 
-and furniture of himself, his wife and children. ........ 

(2) Subject as aforesaid, the property of the insolvent shall comprise the following particulars, 
namely— 

(a) all such property as may belong to or be vested in the insolvent at the commencement of 
the insolvency or may be acquired by, or devolve on him before his discharge ; 


(5) the capacity to exercise and to take proceedings for exercising all such powers in or over or 
in respect of property as might have been exercised by the insolvent for his own benefit at the 
commencement of his insolvency or before his discharge ; and 


(c) all goods, being at the commencement of the insolvency in the possession, order or disposition 
of the insolvent, in his trade or business by the consent and permissiou of the true owner, under such 
‘circumstances that he is the reputed owner thereof.” 


The language of these provisions follows the language of the corresponding pro 
visions of the English Bankruptcy Act of 1883, the material portions of which run 
thus : 


“44. The property of the Bankrupt divisible amongst his creditors and in this Act referred to 
as the property of the bankrupt..... shall comprise the following particulars : 


(1) All such property as may belong to or be vested in the bankrupt at the commencement of 
the bankruptcy or may be acquired by or devolve on him before the discharge. 


54. 20) Until a trustee is T the official receiver shall be the trustee for the purposes of 
this Act immediately on a debtor being adjudged bankrupt the property of the bankrupt shall 
vest in the trustee ; 

(2) On the appointment of a trustee the property shall forthwith pass to and vest in the trustee 
appointed.” í 
Confining one’s attention to the words of the sections, it is clear tbat no distinction 
is made between property belonging to and vested in the insolvent at the commence- 
ment of the insolvency and property which may be acquired by, or devolve on him 
subsequent to the adjudication and before discharge. Both kinds of property 
are comprised in the property of the insolvent divisible amongst his creditors. 
Both kinds of property vest in the Official Assignee or the trustee in bankruptcy, 
and they vest in him in precisely the same manner. It follows that the moment 
a property is acquired by, or devolves on, an undischarged insolvent, such property 
becomes eo instanti vested in the Official Assignee or receiver. A similar provision of 
the Provincial Insolvency Act (III of 1907) was construed in that manner by their 
Lordships of the Judicial Committee in Kala Chand Banerjee v. Jagannath Marwasil. 
Section 16 (4) of the Provincial Insolvency Act is as follows : 
aa Pb La an, EEN NIN PA NGA 

I. (1927) 52 M.L.J. 734: L.R. 54 LA. 190 : LL.R. 54 Cal. 595 (P.C.). 
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: All such ated aba as may be acquired by or devolve on the insolvent after the date of an order 
of adjudication and before his discharge shall forthwith vest in the Court or Receiver and become 
divisible among the creditors in accordance with the provisions of sub-section (2), clause (a).” 
Dealing with this provision, their Lordships say : 

“ This provision is perfectly clear. The moment the inheritance devolved on the insolvent 
Amulya, who was still undischarged, it vested in the Receiver a appointed, and he alòne was 
entitled to deal with the equity of rdemption. The alternative in the section applicable to vesting 
in the Court was no doubt inserted to provide for the case of a Receiver not being appointed at the 


same time as the adjudication of insolvency was made and to foreclose an argument that vesting was 
suspended until the actual appointment of a Receiver.” 


The matter, however, is complicated by the course of case-law in England and 
the importation into the law in this country of principles laid down in the English 
decisions, so far as after-acquired property is concerned. The result has been 
not a little of uncertainty and divergence of judicial opinion. 


In England, from the earliest times, in spite of provisions in the statute that 
after-acquired property passes to the assignees without any new assignment, it 
had been held that subject to the right of the trustee to intervene, an undischarged 
bankrupt could maintain any action with relation to after-acquired property or 
sue on any contract made with him after bankruptcy or for damages for breach, 
after bankruptcy, of a contract for personal service made before and remaining 
unexecuted at the date of bankruptcy. (See Webb v. Fox, Fowler v. Down? and 
Herbert v. Sayer®), A great deal of historical information on this subject is to be 
found in the judgment of Tindal, C.J., in the case of Herbert v. Sayer? in which 
the action was on a bill of exchange by an indorsee who had twice become a bankrupt 
and had not obtained discharge. The learned Chief Justice describes the point to 
be considered and decided as of great importance, and states the question thus: 
Whether a bankrupt twice certificated and who has not paid 15 shillings in the 
pound has a good right to after-acquired property, in that case, the pin of exchange, 
against the parties to the bill and all the world except the assignees or no right 
whatever so that he could not sue at all upon the bill. The opinion of the Court 
was that he had a good right except as against the assignees, and as the plea did 
not state that they had interfered, it did not contain a complete defence. This 
conclusion was arrived at “as well upon the authorities as upon the reason and 
convenience of the principle which they establish.” The Learned Chief Justice, 
after dealing with the successive statutes relevant to the question, arrived at the 
conclusion that whatever right an uncertificated bankrupt had before the statute 
then in force in after-acquired property an uncertificated bankrupt had still. It 
became therefore necessary to ascertain what was the right of an uncertificated 
bankrupt to after-acquired property before the recent statutes. After discussing 
several earlier decisions including Fowler v. Down? and Webb v. Fox t, which according 
to him, enunciated a well-known principle in that branch of law, a principle well 
established for a long series of years, he summed up the result of common law, 
statute law and judicial decisions thus : 


“ All future property and contracts vest int he assignees, by the words of Stats 6 G. 4, clause 16 
sections 63, 127 and by the construction put by the Courts on the words of the older statutes. But 
there must be property in the bankrupt, or contracts with him, before such property or contracts 
can vest in the assignees, The effect of the statutory enactments may be either to transfer immedi- 
ately such property or contracts from the bankrupt to the assignees, vesting the property in the 
'b pt foran instant only, or to give the assignees the beneficial interest and to make the 
bankrupt acquire poy or contract for their benefit only, in the nature of an agent. The cases 
accord with the latter construction of the statute; and it is most consistent with convenience, 
for otherwise there would be no protection to persons dealing with an uncertificiated 
bankrupt. Not only would they uire no title by purchases from him, but payments for 
such purchases, and for all other debts due to the uncertificated bankrupt, would be in- 
validated. The legislature, by several statutes, have protected all payments by and to, and alk 
dealings and transactions with, the bankrupt bona fide made or entered into without notice of the 
act of bankruptcy before the fiat ; but there is no provision by the statute law for such payments 


I. (1797) 7 T.R 391 : ror E.R. 103 
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dealings or transactions after the fiat ; and the only way by whiclrthey can be rendered valid,and great 
confusion, inconvenience and hardship prevented, is by adopting the latter construction, and holding 


that the bankrvpt acquires property, and contracts, for the assignees, who may, whenever they 
please, disaffirm. his act, but, until they do so, his acts are all valid. If, then, an uncertificated bank- 
rupt contracts on behalf of and for the benefit of his assignees, it is perfectly clear that he may sue on 


such contracts in his own name ; and it is no plea that the property is vested in, or the contracts 
made for the benefit of, the assignees, unless it contains an averment that they have interfered and 
desired the defendant to pay to them, any more than it would be a defence to an action by a factor, 
broker or agent for another, to plead that the property belonged to, or the contract was made by 
the plaintiff for his principal. Such a plea, to be a good answer, must aver that the principal has. 
interposed, or disclosed some other ground of defence.” 


Though the decision dealt with the right of an undischarged bankrupt to maintain 
an action in respect of after-acquired property, the implied basis of the decision 
was that the undischarged bankrupt had an interest in after-acquired property 
which might even be described as a “ special property.” This was made explicit 
in the decision of the Court of Appeal in Cohen v. Mitchell+ the leading case on this 
branch of bankruptcy law in England. ‘The facts in that case were as follows :' 
An undischarged one ence carried on a business in buying and selling agricultural 
machines. ‘To enable him to carry on this business, he borrowed several sums of 
money from the plaintiff who had knowledge of the bankruptcy. Some of the 
machinery which had been acquired in the business after the bankruptcy was 
seized wrongfully by one Foale, and the bankrupt brought an action-in his own 
name against the wrongdoer and recovered judgment for a sum of money as damages. 
To enable him to carry on the action, he borrowed further sums of money from 
the plaintiff and assigned to him the cause of action as security for the moneys 
due. After judgment and before the money was paid over, the trustee claimed 
it for the benefit of the estate. The plaintiff also claimed the amount under his. 
assignment. ‘The judgment-debtor paid the money into Court and interpleaded. 
The question arose whether the plaintiff who was the assignee of the cause of action 
or the trustee in bankruptcy was entitled to the money. It was held that the 
assignment was valid against the trustee and that the plaintiff was entitled to the 
money. Lord Esher, M.R., laid down a proposition which was agreed upon by 
Fry, L.J., and Lopes, L.J. It is this : 

" Until the trustee intervenes, all transactions by a bankrupt after his bankruptcy with any per- 
son dealing with him bona fide and for value, in respect of his after-acquired property, whether abor 
without knowledge of the bankruptcy, are valid against the trustee.” -> 
Though the learned Master of the Rolls admitted that in terms they were laying 
down a proposition wider than what appeared to have been laid down before 
nevertheless he observed that what had been laid down before involved a principle 
which supported the proposition to its fullextent. The following steps in his reason- 
ing are important. In the case of property which vested in the trustee at the time 
of adjudication, if the bankrupt were to endeavour to maintain an action, it would 
be a good plea that the property was not his but vested in the trustee. But with 
a to after-acquired property it had been held that such a plea would be bad 
unless the trustee had intervened before the transaction in respect of which the 
action was brought. ‘That was conclusive to show that the bankrupt had a property 
whether absolute or not is immaterial, in such things till the trustee interfered. 
Fry, L.J., expressly relies on the judgment of Tindal, C.J., in Herbert v. Sayer?, 
His Lordship also observes that the rule had not been formulated in such definite 
terms before} but that it appeared to him to be the result of the earlier authorities 
which established a fundamental distinction between the two modes of vestno 
in respect of the two kinds of property, namely, property belonging to the bankrupt 
at the commencement of the bankruptcy and after-acquired property. - 

Though the proposition enunciated in Cohen v. Mitchell! was very wide in-its 
terms, it was held in In re New Land Development Association and Gray? that the rule 
laid down therein did not apply to real property. It is true that the Court of Appeal 
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did not decide the case in In re New Land Development Association and Gray* on this 
point, but in a subsequent case, it was assumed that the Court of Appeal approved 
of the view expressed by Chitty, J., that the rule in Cohen v. Mitchell? would not 
apply to real estate. This limitation on the rule was recognised in subsequent 
decisions (vide Bird v. Philpott®, London and County Contracts, Lid., v. Tallack*, and 
In re Clayton and Barclay’s Contract®. Chitty,J., had again to deal with this matter with 
reference to 99 years’ leases. Such leases were granted to an undischarged bankrupt 
and were subsequently demised by him by way of mortgage without any intervention 
by his trustee in bankruptcy. Chitty, J., held that the mortgage was valid. Though 
he adhered to the view that real estate was not within the view of the Court of 
Appeal in Cohen v. Mitchell? he was of the opinion that he ought not to attempt 
to introduce any further limitation as the language was large enough to include 
all property and certainly to include a chattel interest in land. 


‘In Official Receiver v. Cooke®, Neville, J., was apparently not impressed with the 
distinction made between personality and reality in In re New Land Development 
Association and Gray? though he considered that he was bound by the interlocutory 
remarks made in the course of the argument in that case by both Kay, L.J., and 


Lindley, J . After referring to the case of In re Clayton and Barclay’s Contract 
he observed thus: |. 


“ But why there should be a distinction between real and personal estate in this re I confess 
I do not think has been satisfactorily explained by the decisions which have been cited to me.” 


He hoped that at no distant date the matter might come before the Court of Appeal 
in order that it may be put on a more satisfactory footing than it stood on at present. 
This hope was not fulfilled and it became necessary for Parliament to intervene 
and cure the defect by legislation, namely, section 11 of the Bankruptcy Act of 
1913 reproduced in section 47 of the Bankruptcy Act of 1914, which runs thus : 


“ (1) All transactions of a bankrupt with any person dealing with him bona jide and for value, 
in respect of property, whether real or personal, acquired by the bankrupt after adjudication, shall, 
if completed before any intervention by the trustee, be valid against the trustee, and any estate or 
interest in such property which by virtue of this Act is vested in the trustee shall determine and pass 
in such manner and to such extent as may be required for giving effect to any such transaction. This 
sub-section shall apply to transaction with respect to real property completed before the first day of 
April, 1914, in any case where there has not been any intervention by the trustee before that date. 
For the purpose of this sub-section, the receipt of any money, security, or negotiable instrument, 
from, or by the order or direction of, a bankrupt by his banker, and any payment and any delivery 
of any security or negotiable instrument made to, or by the order or direction, of a bankrupt by his 
banker, shall be deemed to be a transaction by the bankrupt with such banker dealing with him for 
value. 

(2) Where a banker has ascertained that a person having an account with him is an undischarged 
bankrupt, then unless the banker is satisfied that the account is on behalf of some other.person, it 
shall be his duty forthwith to inform the trustee in the bankruptcy or the Board of Trade of the exis- 
tence of the account, and thereafter he shall not make any payments out of the account, except under 
an order of the Court or in accordance with instructions from the trustee in the bankruptcy, unless 


by the expiration of one month from the date of giving the information no instructions have been 
received from the trustee.” 


It is now necessary to refer to decisions relating to insolvency provisions applicable 
to the Presidency Towns in India. Before the passing of the Presidency Towns 
Insolvency Act of 1909, the law relating to after-acquired property of an insolvent 
in Presidency Towns was contained in the provisions of 11 and 12, Vict., Ch. a1, 
section 7, the material parts of which ran as follows : 

a EED it shall be lawful for the said Court and the said Court is hereby authorised and 
required to order that all the real and personal estate and the effects of such petitioner. . . . and 
all debts due to him and all the future estate, right, title, interest and trust of the said petitioner in of 
to any real or personal estate or effects within or without the said territories which such petitioner 
may purchase or which may revert, descend, be devised or bequeathed or come to him, and all 
debts growing due to him before the Court shall have made its order in the nature of a certificate 
as hereinafter mentioned do vest in the official assignee for the time being of the said Court... . . 
And such order when so made shall by virtue of this Act relate back to and take effect from the filing 
of the said petition and shall instantly and without any conveyance or assignment vest all the real 
and personal estate effects and debts as aforesaid in the said official Assignee. . . .” 
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In Kerakoose v. Brooks, the Judicial Committee of the Privy Council, in 
construing this provision, said : 

“ Under the Statute, 11th and 12th Vict. C. 21, the assignee has a right to the subsequently- 
acquired property of an insolvent, unless the insolvent has obtained a certificate and discharge ; 
but the Assignee’s right to the subsequently-acquired property is subject to two qualifications. In 
the first place, if the insolvent has acquired p subject to liens and obligations, then any 

taken by the Assignee under that state of things is taken subject to those charges and 
equities which ‘affect the property in the hands of the insolvent. The second qualification is this that 
if the insoolvent carries on trade at a subsequent period, with the assent of the Assignee of the estate 
under the Insolvent Act, in the first instance the property which is acquired in the subsequent trade 
will be subject'in equity to the charge of the creditors in that trade, in priority to the claim of the 
Assignee under the first insolvency.” 
It is important to note that their Lordships make no reference to the doctrine of 
postponement of vesting of after-acquired property until intervention by the 
assignee. But it must be mentioned that this case was long before the decision in 
Cohen v. Maitchell*. In Krishtocomal Mitter v. Suresh Chunder Deb’, which was also 
before Cohen v. Mitchell*, Wilson, J., held that till intervention by the Official 
Assignee an uncertificated bankrupt had power to deal with and dispose of after- 
acquired property. He considered that the law on the point was summed up in 
Herbert v. Sayer*, and that Karakoose v. Brooks! was clear authority that the Indian 
Act was to be construed on the same principle. Though I can appreciate the 
learned Judge saying that the law in England was summed up in Herbert v. Sayer4, 
“with respect, I am unable to follow how Kerakoose v. Brooks}, is authority that the 
Indian Act is to be construed on the same principle, especially when their Lordships 
of the Judicial Committee made no reference whatever to the intervention of the 
assignee in determining the vesting of after-acquired property. The case before 
Wilson, J., related to immovable property but no point was made about the nature 


of the property because the case was decided long before the case of In re Clayton 
and Barclay’s Contract’. 


When the case of Rowlandson v. Champion® came up for decision the statute appli- 
cable continued to be 11 and 12 Vict. C 21. In that case, the adjudication was 
in 1888. The insolvent obtained a house under a deed of gift in April 1891. In 
December, we she executed a mortgage in favour of the respondents. She died 
in May 1892, having never obtained a discharge. In September, 1892, the Official 
Assignee intervened and claimed the property free from the mortgage. It was 
held that the Official Assignee was entitled to the mortgaged property free from 
the mortgage. Clark, J., decided in favour of the Official Assignee in this case 
mainly on the strength of this decision, and Mr. M. S. Venkatarama Aiyar for the 
appellant has tried to persuade us to hold that it requires re-consideration. It is 
therefore necessary to examine it in detail. The application by the Official Assignee 
came up in the first instance before Collins, C.J. He applied the rule in Cohen v. 
Mitchell" and upheld the validity of the mortgage. The appeal against his decision 
was heard by Muthuswami Aiyar and Best, JJ. The appeal was allowed and 
it was held that the Official Assignee was entitled to the property free from the 
mortgage. ‘The learned Judges, however, arrived at the same conclusion on different 
grounds. Best, J., was of the opinion that in order to be binding on the Official 
Assignee, a charge on after-acquired property created by an adjudicated insolvent 
who had not obtained his final discharge must come within the scope of one or 
the other of the two qualifications stated in Kerakoose v. Brooks! and the mortgage 
in question did not come within either of those qualifications. He was inclined 
to understand the rule in Cohen v. Mitchell? in a very limited and restricted sense 
as applying only to cases where an insolvent was allowed to carry on trade or other 
business in circumstances in‘which the official assignee’s assent will be presumed 
up to such time as he might intervene. Muthuswami Aiyar, J., on the other band 
held that the reasoning in the English cases, Herbert v. Sayer* and Cohen v. Mitchell? 


4 


was applicable in construing the provisions of the Indian Insolvency Act (11 and. 
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12, Vict., c. 21); the learned Judge saw no substantial difference on thé ‘point 
between the Indian Act and the English Bankruptcy Acts. But in his opinion, 
according to the decision in In re New Land Development Association and Gray! the 
rule laid down in Herbert v. Sayer? and Cohen v. Mitchell? was not applicable to 
immoveable or real propérty and was limited in its scope to moveable property. 
The learned Judge felt himself bound to adopt the proposition laid down by-the 
Court of Appeal in the interlocutory remarks made during the hearing by Kay, L.J. 
and Lindley, L.J., in In re New Land Development Association and Gray. There 
is a clear divergence of opinion between the two learned Judges as to the method 
of vesting of after-acquired property. Best, J., would not at all apply the doctrine 
of intervention, while Muthuswami Aiyar, J., was apparently willing to apply it 
in the case of moveable property. 

In Sriramulu Naidu v. Andalammal* there was no question of any contract or 
transfer by the insolvent relating to his after-acquired immoveable property. The 
only question there was whether an undischarged insolvent could sue to recover 
property which devolved on him subsequent to his adjudication. Sir Arnold 
White, C.J., and Subramania Aiyar, J., held that he could sue, following the 
decision in Herbert v. Sayer?. The learned Judges assumed the correctness of the 
decision in Rowlandson v. Champion®, in so far as it held that the rule in Cohen v. 
' Mitchell? did not extend to an interest in immoveable property. But apparently 
they were not inclined to:agree with Muthuswami Aiyar, J., that the rule in Herbert 
v. Sayer? should be limited to personality. Though the actual decision in the 
case was as regards the right of an undischarged insolvent to maintain a suit in 
respect of after-acquired property, the basis of the decision was the existence of 
special property in the bankrupt both in regard to personality and reality: which 
was good against all the world except the assignee. Mr. Venkatarama Aiyar, 
relied on this decision in support of his contention that the rule in Cohen v. Mitchell® 
was applicable to both moveable and immoveable property, but I do not think it 
supports him in any way, because (1) the learned Judges clearly assumed the 
correctness of Rowlandson v. Champion’, and (2) they say that the right of the insol- 
vent to after-acquired property is good against all the world except the assignee, 
this is to say, that the insolvent cannot pass a title to any one which will:hold good 
or which would prevail against the assignee. i 

No decision of this Court subsequent to Sriramulu Naidu v. Andalammal* was 
cited before us dealing directly with this question. There is an instructive account 
of-case law in England and India on this question in Satyanarayanamurthy v. Papayya’. 
But that case arose under the Provincial Insolvency Act. ; 

-There is a considerable number of decisions of other Courts in India, according 
to which the rule in Cohen v. Mitchell? would apply to all kinds of after-acquired 
property of an undischarged insolvent, moveable and immoveable, personalty and 
realty. (Alimahmad Abdul Hussain v. Vadilal Devchand", Chhote Lal v. Kolarnath® 
and the Official Assignee v. N. P. A. K. Chettlar Firm®. The following passage in 
Mulla’s Law of Insolvency, at page 363, may be taken as a correct summary, of 
the conflict of judicial opinion in India: 

_, “In India there is a conflict of opinion whether the rule in Cohen v. Mitchell,? applies to 
immoveable property. Ifit does a transfer by an insolvent of immoveable property acquired after 
adjudication and before discharge to a bona fide purcaser for value before the intervention of the 
Official Assignee is binding on the Official Assignee. If it does not the transfer is void as against the 
Official Assignee. The High Court of Madras hs held that the rule in Cohen v. Mitchell,® does not 
apply to immoveable property, on the other hand, it has been held by the High Courts of Bombay, 
Calcutta, Allahabad, and Rangoon, that it does so apply.” 

Mr. Venkatarama Aiyar, by his able and exhaustive argument persuaded us ‘to 
hold that there was no justification for restricting the application of the rule: in 
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Cohen v. Mitchell? to moveable property, so far as this country was concerned, which 
did not recognise any difference in law between realty and personalty. With very 
great respect to the eminent Judge, Muthuswami Atyar, J., I am unable to see 
why the restriction of the rule in Cohen v. Mitchel? based upon a distinction between 
realty and ‘personalty should be imported into Indian Law which knows of no 
such distinction. On this point, I agree with Shah, J., of the Bombay High 
Court, when he said in Alimahmad Abdul Hussain v. Vadilal Devchand? : 

“I do not think that the nature of the after-acquired property forms any essential part of the rule ; 
ds a A AL A The reason of the rule does not anakan Be recognition of aa Man as to the 
nature of the property in its application and I do not think that the distinction between real and per- 
sonal property made in England in applying the rule can be properly applied to immoveable and 
moveable property in India.” 

In the words of Venkataramana Rao, J., in Satyanarayanamurthy v. Papayya” : 

« There is no distinction between realty and personalty in Indian law, either the principle of 

gimultaneous vesting or that of vesting being deferred until intervention must apply to both.” 
If I were of the opinion that the rule in Cohen v. Mitchell? should be followed in 
India, I would have referred this case to a Full Bench to reconsider the decision 
in Rowlandson v. Champion*. But I am convinced that there is no justification 
for importing this rule of English law when considering the provision of the Indian 
statute namely, the Presidency Towns Insolvency Act of 1909. On the date of the 
passing of this enactment, the law in England on this point was very uncertain. 
Alongside provisions of the English Bankruptcy Act of 1883 was the large body 
of case law! replete with divergence of judicial opinion. There were first decisions 
like Herbert v. Sayer® and Cohen v. Mitchell+, there was then the case of In re New Land 
Development Association and Gray which restricted the scope of the rule in Cohen v. 
“Mitchell! and there were later decisions in which there was a clear note of dis- 
satisfaction! with the imposition of such a restriction. Itis unreasonable to presume 
that the Legislature, when enacting sections 17 and 62 of the Presidency Towns 
Insolvency Act, intended to import wholesale this conflicting state of English law, 
without an express provision on the point. 


I am aware that the provisions of the Presidency Towns Insolvency Act of 
1909 with respect to after-acquired properties are identical with the corresponding 
provisions 6f the English Bankruptcy Act of 1883. If learned Judges in England 
have construed sections of the English Act in a particular way, their opinion is 
certainly entitled to very great weight and ought to be followed in the absence of 
valid grounds for disregarding it. But on a careful examination of the English 
decisions on the point, I find that this rule of postponement of vesting of after- 
acquired property in the trustee in bankruptcy till his intervention is not a rule 
deduced from the provisions of the statute but a rule engrafted on the statutory 
provision and based on common law and equitable considerations. Eminent 
Judges have again and again pointed out that on the plain language of the statute 
there is no difference in the time or the manner of vesting of existing property and 
after-acquired property nor is there any difference between real and personal 
property. Fry, L.J., in Cohen v. Mitchell? concedes this. He says: 

Tf one merely confined one’s attention to the words of the section the reader might suppose 
that both those kinds of property vested absolutely in the trustee—vested in him in precisely the 
same manner.” 

Nevertheless, that learned Judge considered that the nature of the distinction 
between the two modes of vesting of the two kinds of property had been long ago 
established and had not been in his opinion altered in any way by recent legisla- 
tion in bankruptcy. Even the earlier case of Herbert v. Sayer" proceeds on the 
footing that before the Bankruptcy statutes an uncertificated bankrupt had certain 
rights and jsuch rights continued. In In re Clark, Ex parte Beardmore’ A. L. 
Smith, L.J., after citing section 44 of the Bankruptcy Act, 1883, observed : 
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Ta ... Tf matters rested there, not only property which belonged to the bankrupt at the come 
mencement of the bankruptcy but all property which he might acquire or which might devolve upon 
him before his discharge ..., would be the property of the first trustee and not of the second. 
But an exception has apparently been en ed upon the section, and a distinction has been drawn 
in some cases between property which belonged to the bankrupt at the commencement of the bank- 
ruptcy and property afterwards acquired by him. It has been held that as regards the after-acquired 
property, until the trustee intervenes, the bankrupt, though undischarged, is in a position to give a 
title to persons who deal with him bona fide and for value.” 


In the same case, Davey, L.J., said : 


“We have first to look at the words of the statute. The effect of sections 44 and 54 of the Bank- 
ruptcy Act is this, that all such property as may be acquired by or devolve upon the bankrupt after 
the commencement of the bankruptcy, and before his discharge, is to vest in the trustee, and to be divi- 
sible by him amongst the creditors, meaning of course, the creditors who are entitled to prove in the 
bankruptcy, and who have done so. If we apply the words of the statute literally there can be no 
doubt what our decision ought to be in this case.” 

And then he goes on to refer to the rule engrafted by decisions like Cohen v. Mitchell. 
The following passage in the judgment of Lord Cozens-Hardy, M. R. in Hill v. Settle? 
is very illuminating : 

“ Now it is necessary to consider somewhat carefully what is the law upon matters of this kind 

Under section 44 of the Bankruptcy Act, 1883, all the property belonging to or vested in the bankrupt 
or acquird by him or devolving upon him before his discharge is vested in the trustee......... 
Then, by a long series of authorities which it is quite impossible, I think, for this Court, or aw Gourt. 
to review, it was held that that vesting could not be regarded as operating in the strict and full sense 
of the term. As long as the trustee did not intervene, the bankrupt himself had power to enter into 
transactions for value with persons dealing with him bona fide in relation to bis after-acguired property. 
That is dealt with in so many cases that I do not think it is necessary for me to refer to any more 
than Cohen v. Miteheelll, a eh a 8 a Sic & ee The Legislature has plainly recognised 
the validity and effect of that which is te be found in what is, no doubt, judge-made law as expressed 
m a series of decisions extending over some 200 years.” 
The reference to the Legislature is to the enactment of section 47 of the Bankruptcy 
Act of 1914 which has been extracted earlier in this judgment. This section . 
according to the learned Master of the Rolls, furnishes a firm foundation for the 
theory established by numerous decisions and in his view, the section was onl 


an assertion of what was the common law. . 


It is clear, therefore, that the rule of postponement of vesting of after-acquired 
property till intervention by the trustee is not based upon an interpretation of the 
language of the statute but is really a rule of judge-made Jaw and an engrafting 
on the statutory provisions. It also appears to have its foundations in the 
common law of the country going back to the eighteenth century. I do not think 
that the Indian Legislature when enacting the Presidency Towns Insolvency Act 
in 1909 intended to import this rule of judge-made law in England into this country 
without making an express statutory provision. 


It was urged before us that this rule in Cohen v. Mitchell, is a just and equitable 
rule though not in accordance with the strict letter of the law and therefore could 
be followed in this country also. It must not be overlooked that according to- 
the rule in Cohen v. Mitchell, the alienee from the undischarged bankrupt is pro- 
tected even when he enters into the transaction with knowledge of the subsisting 
bankruptcy. Mr. Venkatarama Aiyar, the learned advocate for the appellant 
in the course of the argument, had to admit that there is to a certain extent a mix— 
ing up of two principles in the rule accepted by some of the High Courts in 
India following Cohen v. Mitchell1, the two principles being (1) the legal principle 
that there is no vesting in the trustee till intervention, and (2) the equitable prin-- 
ciple that a bona fide transferee for value should be protected. Logically, if the first 
principle applies, there is no justification for insisting on bona fides, because if the 
property is not vested in the trustee but is still vested in the bankrupt, he can 
give to the transferee, whether bona fide or not, a good title. If, on the other 

d, the first principle is not sound, then there is no statutory provision to 
support a disposal of the property by the undischarged insolvent, even in favour of 
a bona fide alienee, because the bankrupt would have no title to pass. 


1. (1890) 25 Q.B,D. 262. 2. (1917) 1 Ch. 319 (324). 
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There are certain well recognised classes of cases in which the assignee’s rights. 
to after-acquired property appear at first sight to be affected ; but on analysis it 
will be found that none of these involves an application of the doctrine of postpone- 
ment of vesting. The following are typical examples : 


(1) Where liens and obligations have been created and incurred in the process 
of the acquisition of the property the assignee cannot take the property free of 
such Hens and obligations. The case of Kerakoose v. Brooks}, is an instance in point. 


(2) Where the Official Assignee knows and consents to the undischarged 
insolvent carrying on business, he is precluded from disputing the liability which 
might be incurred by the insolvent in the course of the business. ‘This is really an 
application of the general rule of estoppel. 


(3) An uncertificated bankrupt has been allowed to sue for recovery of property 
from a trespasser. This right can be supported on an implied theory of agency for 
acquisition. 

In all these instances, it may appear that the bankrupt is allowed to exercise 
certain rights in respect of after-acquired property, but they do not need for their 
validity any affirmation of the rule of postponement of vesting. 


If there is a necessity for the existence of a rule similar to that laid down in 
Cohen v. Mitchell?, in India, the most appropriate and straightforward course would 
be to introduce a provision analagous to section 47 of the English Bankruptcy 
Act of 1914 into the Indian enactments. 1 fail to see why this equitable rule should 
apply only to Presidency towns and not to the rest of the country. It is certainly 
not permissible for Courts to import it into the law relating to Presidency towns. 
only. While on this subject, I would like to point out the anomaly of material 
differences between the law applying to Presidency towns and that applying to the 
moffusil. Whatever historical accidents might have led to such differences, there 1s 
no longer any valid ground for perpetuating them. It is high time the Legislature 
intervenes and abolishes these differences. It would then be for the consideration 
of the Legislature whether it is desirable to make a provision similar to section 47 
of the English Bankruptcy Act, 1914. 

Neither the learned counsel for the appellant nor the learned Official Assignee 
was able to refer me to a single decided case reported or unreported in which the 
rule in Cohen v. Mitchell?, has been applied by this court in any insolvency arising 
under the Presidency Towns Insolvency Act. In Rowlandson v. Champion®, the 
learned Judges refused to apply the rule to transactions relating to immoveable 
property. But the decision cannot be taken to be an authority for holding that 
the rule applies to any other kind of property, because Best, J., was inclined to 
hold that the rule in Cohen v. Mitchell’, was merely an authority for the proposition 
that when an insolvent is allowed to carry on trade or other business the official 
Assienee’s assent thereto will be presumed up to such time as he may intervene. 
In the absence of any direct authority binding on me, I find myself free to 
hold that the rule in Cohen v. Mtichell?, statutorily recognised in England in the 
Bankruptcy Acts of 1913 and 1914 does not apply to the transactions of an undis- 
charged insolvent in the Presidency towns in India. I therefore agree with Clark, J., 
that the application of the Official Assignee must be allowed, though on different 
grounds. | 

The appeal is dismissed. No costs. 

Mack, 7.—I have had the advantage of perusing the judgment of My Lord the 
Chief Justice with which I am in complete agreement. I should like to state briefly 
one or two further grounds on which I do not think that the rule in Cohen v. Mitchell’, 
can be applied to insolvency law in India. With great respect to the learned Judges 
of Indian Courts who have applied the rule in Cohen v. Mitchell*, to Indian Insolvency 
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Law I think they overlooked an important difference between the policy of 
the English Bankruptcy statutes and Indian insolvency legislation towards 
uncertificated bankrupts and undischarged insolvents. The Indian statutes 
now in force place on the insolvent a direct and statutory obligdtion to apply 
for his discharge within a prescribed period by annulling his adjudication if he fails 
to do so, driving him thereby out of protection and sanctuary of insolvency and 
exposing him to attacks by his creditors under the ordinary civillaw. In the English 
Bankruptcy statutes we can find no section corresponding to section 41 of the Pre- 
sidency Towns Insolvency Act enacted in 1909 or section 43 of the Provincial 
Insolvency Act enacted in 1920. 


These two sections make the policy of Indian Insolvency Law to my mind 
quite clear which had as its objective the termination of the period of the insolvent’s 
civil disability in as short a time as possible. Section 41 of the Presidency ‘Towns 
Insolvency Act is as follows :— 

““ Tf an insolvent does not appear pn the day so appointed for hearing his application for discharge 
or if an insolvent shall not apply to the Court for an order of discharge within such time as may be 
prescribed, the Court, on the application of the Official assignee or of a creditor, or of its own motion, 
may annul the adjudication or make such other order as it may think fit, and the provisions of section 
23 shall apply on such annulment.” 

Section 43 of the Provincial Insolvency Act which is mandatory and more drastic 
reads as follows :— 


(1) “ Tf the debtor does not appear on the day fixed for hearing his application for discharge 
or on such subsequent day as the Court may direct, or if the debtor does not apply for an order of 
discharge within the period specified by the Court, the order of adjudication shali be annulled, and 
the provisions of section 37 shall apply accordingly.” 


If insolvency courts and official assignees and receivers do what 1s expected of them 
under these two sections, cases of the present kind, namely, an alienation by-an 
undischarged insolvent more than 7 years after adjudication should not arise. 
‘The two statutes contemplate a termination of the status of disability of the insolvent 
in as short a time as-is compatible with efficient administration of the insolvent’s 
assets. On the other hand under the English Bankruptcy Act, the penalty the 
bankrupt pays for not applying for his discharge is the disability of remaining un- 
certificated, there being no statutory obligation on him to apply with any penalty of 
annulment as under the Indian Jaw. The English Bankruptcy Acts provide gene- 
rally for two categories of annulment of adjudication, an honourable annulment 
on payment of all debts in full, or in those cases where the adjudication should not 
have been made at all, and an annulment on composition with creditors. ‘The 
two insolvency statutes in India make provision not only for these but also far ano- 
ther form of annulment of adjudication, a dishonourable annulment for failure 
to apply for discharge in the prescribed time. In all cases of annulment there is a 
revesting of the insolvent’s property in him including of course after-acquired 
property subsequent to the adjudication unless the Court makes a special order 
to the contrary under 23 (1) of the Presidency Towns Insolvency Act or under 
37 (1) of the Provincial Insolvency Act. It is true that for many years. after 
the Indian Insolvency statutes were passed the obligation on courts under 
the Provincial Insolvency Act to annul adjudications when no discharge 
was made in time was not fully realised and that many insolvents adjudicated 
years ago having never applied for their discharge still remained undischarged. 
In comparatively recent years, however, the insolvency courts are taking suo molu 
action to annul adjudications where no applications for discharge are made in time 
under section 43 of the Provincial Insolvency Act. I understand that in adjudica- 
tions made in the High Court also a prescribed time of 18 months is now generally 
fixed for discharge. Under the Presidency Towns Insolvency Act, however, there 
is a discretion cast on the Court to annul the adjudication on application by the 
Official Assignee if the application is not made within the prescribed time. The 
Provincial Insolvency Act, however, enacted 11 years later gives‘no discretion for 2 
‘Court and makes such annulment a mandatory obligation. 
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The rule in Cohen v. Mitchell}, based on the doctrine of Official Receiver’s in- 
tervention Jaid down in 1890 many years of course before the Indian statutes, 
was a judge-made expedient, it would appear, to deal with an increasing number of 
hard cases of bona fide persons who had transactions with an increasing number of 
uncertificatéd bankrupts. In 1892 another Court of Appeal in New Land Develop- 
ment Association and Gray, In re®, declined to extend the rule to real property resolutely 
and in no uncertain terms. Chitty, J., however, showed himself more tolerant of 
it in 1895, in the case of Clayton and Barclay’s Contract, In re*, and extended it to a 
chattel interest in land or a mortgage of a leasehold for 99 years. The resulting 
deadlock in the application of the rule in Cohen v. Mitchell, is apparent from the 
judgment of Neville, J., in 1906 in Official Receiver v. Cooke4, who reluctantly 
excluded from its operation a mortgage on freehold. The deadlock continued, 
as has been pointed out in my learned brother’s judgment, until the Legislature 
came to the rescue and gave recognition to the rule in Cohen v. Mitchell’, in the 
Bankruptcy Act of 1914. It is significant that the English Courts could not devise 
any means of applying the rule in Cohen v. Mitchell!, to all kinds of property without 
statutory intervention. We are however asked to do so on two apparently simple 
grounds : (1) that the rule in Cohen v. Mitchell+, having been held to apply to move- 
able property and there being no real distinction between moveable and immoveable 
property such as existed in England it may as well be extended in India to immo- 
veable property ; and (2) to bring the judge-made law in the Madras Presidency 
into line with other High Courts which have applied the rule in Cohen v. Mitchell’, 
to all kinds. of property. As regards the first point, we are unable to break the 
language of the statute in order to extend the rule in Cohen v. Mitchell, in this way ; 
nor have we any greater powers in this direction than the English Judges who invoked 
a rule to mitigate the rigour of an existing law on a number of hard cases of innocent 
purchasers from uncertificated bankrupts in the conditions which existed in the 
year 18go in England and found themselves powerless to extend the rule to all 
kinds of property. Whether a Legislature of the future in India may think it fit 
and necessary to bring Indian statutory law into line in this respect with English 
Bankruptcy: law and give statutory recognition to the rule in Cohen v. Mitchell’, 
it is not for'me to say. I would, however, venture to express the opinion that the 
tule in Cohen v. Miichell*, is inconsistent with the policy of the Indian Insolvency 
Acts in relation to undischarged insolvents, and that unless the policy of the Act is 
changed in this respect, any application of this rule to transfers by insolvents of 
their after-acquired property will result in weakening the desirable objectives 
that the Indian statutes in some divergence from the English statutes had in view 
in relation to the conditions prevailing in India and in opening the avenues for 
further abuses. 


The case of the appellant-alienee is no doubt a hard one; but a hard case 
cannot make good Jaw. Even at this late hour I think the machinery of the Pre- 
sidency Towns Insolvency Act should be set in motion under section 41 to have the 
adjudication of this insolvent annulled and his period of disability terminated, 
leaving him free not only to transact business himself but also to be proceeded against 
under ordinary civil law by persons with whom he has transacted business while 
under statutory disability. 


K.S. — Appeal dismissed. 


Enp oF (1948) II M.L.J. 
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Effect (F.C.) 1137 
———S. 264 and Criminal Rules of Practice, 
r. 131—Bench of Magistrates—Equally divided 


Cai 














` 


GENERAL INDEX, 


CR. P. CODE (V OF 1898)—Conid. 
—Casting vote by president—Delivery of differing 
judgments—Legality—Proper procedure .. 142 
——Ss. 309 and 401—Trial hy Jury—No mis- 
direction or non-direction in the charge—Judge’s 
opinion not to accept prosecution evidence—Jury 
finding accused guilty—Acceptance of verdict by 
Judge—Proper procedure—Power of High Court 
to interfere—Fit case for interference by pro- 
vincial Government oo 411 
———S. 401, Criminal Rules of Practice and 
‘Orders, Part I, r. 259—Accused convicted for 
murder of his child—Great attachment to the 
child and expression of remorse after the stabbing 
—Not extenuating circumstances warranting 
recommendation for mercy .. 162 
——Ss. 423 and 528—Power .of appellate 
Court to transfer case to itself for retrial . 646 
——S. 438—Disagreement between Sub-Divi- 
sional Magistrate and Trial Magistrate—Refe- 
rence to High Court—Desirability assy | 
———S. 438—Reference to High Court on 
questions of law raised during the course of 
proceedings ina lower Court—Competency. 126 
S. 491—Detention under S. 2 (1) (a), 
Madras Act (I of 1947)—Delay in furnishing 
reasons for detention—Application for direction 
in the nature of habeas corpus—Duties of the 
executive—Powers of Court to go behind the 
reasons of the executive ss 67 
———S. 491—-Dismissal of application under— 
Appeal to Federal Couri—Competency .. 76 
———S. 491—-Order under—Appeal against—If 
lies to Federal Court .. 5I 
——S. 494—Calendar case—Charge femal 
—Conversion intd a preliminary register case— 
Withdrawal by prosecution with permission to 
file a fresh charge sheets against accused sepa- 
rately—Withdrawal amounts to acquittal re- 
garding charges already framed—Prosecution can 
prove other ‘offence for which no charges have 
been framed . 653 
S. 511—Proof of previous convictions— 
Necessity—Admission -hy accused of such con- 
victions—If sufficient -. 625 
S. 522—Order for restoration of property 
—Jurisdiction to pass after order dismissing 
revision petition by the accused, long after the 
conviction by trial Court 2. 257 
———S§. 528—Power of appellate Court to 
transfer case to itself for retrial .. 646 
DECREE—Award of costs against different 
alienees of portions of property—“ Respectively ” 
omitted in allocation of costs—Liability under 
decree—If joint or several .. I4I 
Construction—Compromise decree in suit 
by wife against husband—Provision for main- 
tenance in case wife left her husband—Subsequent 
living with husband—Claim for maintenance— 
Whether lost—Wife living separately from 
husband—Revival of right to claim maintenance 
| ~ =. 579 
Maintenance decree in favour of Hindu 
wife—Subsequent unchastity—If can be pleaded 
in bar of execution »» 5IQ 
DEFAMATION—See Tort—Slander .. 270 
DIVORCE ACT (VI OF 186g), Ss. 17 and 
3 (1) (6)——Decree nisi for dissolution of marriage 
ound of adultery—Absence of evidence of 

















on 
adultery—Long delay in presenting petition— 
Duty of Court (F.B.) ine: br 


GENERAL INDEX, 5 


ESSENTIAL’ SUPPLIES (TEMPORARY 
POWERS) ACT (1946)—Contravention of 
orders passed under—Proof of those orders or 
their publication—Necessity—Court, if bound 
to take judicial notice of such orders under 
S. 57 (1), Evidence Act—Discretion of Court in 
refusing to take judicial notice—lInterference in 
appeal -. 649 
———-Ss. 3 and 7—Order made under S. 3— 
‘Contravention of —Punishable under S. 7— 
Collector’s order promulgated under Defence of 


India Rules prior to the enactment of Act XXIV. 


-of 1946—Contravention of—Whether punishable 
under S. 7 -- 400 

EQUITY AND GOOD CONSCIENCE 
Remedies based on—lIf available to tax payer 
apart from the Income-tax Act (P.C.) .. 14 

EVIDENCE ACT (I OF 1872), S. 10— 
Admissibility of evidence—Conditions binding on 
the trial and the pae Court (P.C.) .. 6 

EXCESS PROFITS TAX ACT (XV OF 
1940), S. 8 (1)—Business previously carried on 
-and owned in partnership by Hindu undivided 
family and a stranger—Disruption of family and 
‘Carrying on of business by partnership composed 


of members of the family and same-stranger—TIF |, 


“change” in the persons carrying on the 
business -. 409 

FEDERAL COURT (ENLARGEMENT oF 
JURISDICTION) ACT (I OF 1948), Ss. 2 and 
3—Appeal to Federal Court inst an order 
made under S. 491, Cr. P. e—lIf lies— 


‘Government of India Act (1935), S. 205 .. 513 
———$s. 2 and S Daniel issal of application under 
.S. 491, Cr. P. Gode—Appeal to Federal Court— 
Competency -. 76 
—Ss. 2 and 3—Suit for partition held not 
:maintainable by trial Court—High Court holdin 
‘suit maintainable and remanding suit for disp 
after the trial Court had given findings on issues 
relating to the debts of the family and the lia- 
bilities of the family—Appeal to federal Court 
-against order of High Court—If lies .. SII 
GOVERNMENT OF INDIA ACT (1935), 
‘Ss. gg (1) and 100o—Extra-territorial legislation 
—-Competency—Test (P.G.) .. 62 
5. 142-A—Effect on power of munici- 
palities to levy tax on companies -. 626 
S$. 205—Appeal to Federal Court against 
-an order under S. 491, Cr. P. Code—TIf lies.. 519 


—_——§. 270—Accused a public servant—Hiring 
out vehicle intended for military purposes to 
rivate contractors—Breach of trust—Not acting 
“In the discharge of his duties —No sanction neces- 
sary for prosecution . 116 
S. 270—Prosecution of public servant— 
Sanction—Necessity—Test—Alteration of charge 
—Fresh sanction—If necessary (P.C. .» 6 
—S. 270 (1)—“ Proceedings civil or crimi- 
mal ’’—Jf includes proceedings before a Court- 
Martial—Public servant fraudulently misapply- 
ing money entrusted to his care as public servant 
if an act done in the execution of his duty as 
a public servant—Sanction under S. 270 (1)— 
Necessity (P.C.) . 120 
“HINDU LAW—Adoption—Who can give— 
Burden of proving an adoption—Madras school— 
Sudras—Adoption of married man—Validity 
(P.C.) .. 468 

Alienation by way of lease of joint family 
iproperty—Different alienees from coparceners— 
Suit for partial partition—Maintainability.. 181 
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HINDU LAW—Contd. 


Joint family business and branch firms 
started with a nucleus of joint property—Sepa- 
ration—QOnus of-proof (P.C.) . 226 
oint family—Son ofa permanently kept 
ee = of a sudra—Right to a share tn the 
joint family property | a 221 
Partiion-—Disruption of status of family 
as a result of the unilateral act of a member— 
Withdrawal of the unilateral act if can nullify 
its effect—Filing of a plaint for partition— 
Summons served—Revocation of intention by 
withdrawal of suit—Effect—Sale by manager of 
family property ‘described as self-acquired pro- 
perty—Effect +. 331 
HUSBAND AND WIFE—Maintenance decree 
in favour of wife—Subsequent living together— 
Effect on decree—Separate living again—Revival 
of right to claim maintenance -» 579 
INCOME-TAX—Society owning estate grow- 
ing tea and manufacturing it—Sale to members 
—Profits derived from—Liability to income-tax— 
Assam Agricultural JIncome-tax Act, 1939 
7 : (P.C. . 242 
INCOME-TAX ACT (XI OF 1922)—Pur- 
chase of shares by assessee with an Ee eE 
that the vendor should procure a declaration o 
dividend which was to be paid over by the vendee 
to the vendor as part of price of the shares— 
Dividend. so declared—If income of purchaser 











liable to tax sa 536 
———Ss. 2 (1) (a) and 4 (3) @iii)—Grazing 
fee realised from letting out of lands—If agricul- 


tural income—If exempt from assessment’ .. 418 


———Ss. 2 (1) and 4 (3) (vi1)—Income by way 
of interest payable by statute on rent in arrear 
in respect of agricultural land—Not agricultural 
income exempt from income-tax (P.C.) .. 447 
Ss. 2 (1) and 4 (3) (vitn)—Income under 
managing agency agreement with a company 
art of whose income was agricultural income— 
portionate part of the managing agent’s 
remuneration, if also agricultural income exempt 
from income-tax (P.C)  .. 466 
——$.2 oe in the nature of trade— 
Sufficiency of evidence to justify such a Case 
i .. 482 

S. 2 (6-C)—Receipt of cash amounts, the 
source and nature of which the assessee has 
failed to ‘prove positively—Income-tax Officer, 
if entitled to draw the kg abaan that they are of 
an income nature—Such income not noticed 
in prior years by Income-tax Officer, if bound to 
prove that it was of an income nature .. 483 


—~—S. 3— Construction—Association of persons 
—Meaning—Association, if must be for a lawful 
Weng, Pr A between the lessees of 
arrack and toddy shops to run the shops in 
partnership without the permission of the District 
Collector—Liability to assessment as “ association 
of persons ” after rejection of application to be 
registered as “rms ” .. 528 


———Ss. 4 (1) (4) (ii), 4-A (c) and 64—Foreign 
company a partner in a firm in British India— 
Liability to tax in respect of British Indian 
income—Test of territorial connection—Carrying 
on business—Sleeping partner—Position of 
(P.Q) .. 62 
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INCOME-TAX ACT (XI\OF\922)—Contdy; ` 
———Ss. 4 (3) (1), 33, and 66 (2)—Assessment 
validly made—If rendered a' nullity because it 
” may be held invalid, ‘if challenged in appeal— 


Tax-payers’ remedies apart from the Act based 


on principles of equity and good conscience— 
Incompatibility with the scheme of the Act— 
S. 33 of the Act if confers a general relief 
4 an _(P.C.) 14 
———§. 10 (2)—Money expended for the 
acquisition of mining rights in different plots of 
land for varying periods—Nature of expendi- 
ture—If allowable- as a deduction under S. 
10 (2) my .. 581 
z= me 

——S. 10 (2) (xi)—Assessee originally a partner 
—Dissolution of partnership—Decree due to 
partnership divided equally between partners— 
Assessee’s—share entered in ‘the books of his 
separate business—-Outstanding decree amount 
~irrecoverable—Assessee’s right to an allowance 
of a bad debt _ «+ 493 


(as amended in 1946), S. 10 (2) (x0)— 
Litigation expenses to avoid liability for a pre- 
partition debt—lIf deductible .. 445 


(as amended in 1939), S. 10 (4) (b)— 
Scope—Commission paid by assessee firm to 
partners—If deductible as expense incurred for 
earning profits l e. 442° 
———S. 13—Valuation of stock-in-trade of 
assessee dealing in numerous items for computing 
profits—Proper method 2. 525 
———$s. 22 (1), (2), 28 (1) (a) and 34—Failure 
to furnish re after general notice under 








section 22 (1)—Levy of penalty under section | 


28 (1) (a) in course of proceedings under section 34 
read with section 22 (2) —Legality—Proceedings 
for assessment commenced by notice under 
section 22 (1)—When terminate -. 436 


———S. 26-A—Deed of partnership not dis- 
closing the real partners or their shares—If can 
be registered—Right of Income-tax Officer to 
examine genuineness of deed of partnership 
sought to be registered .. 430 


——S. 26-A—Existence of operative instru- 
ment of partnership—lIf essential for renewal of 
registration—Partnership Act (IX of 1932), S. 17 
—Effect ° .. 439 
S. 33—If confers a general relief 
E E (P.G.) 14. 

——-Ss. 33 and 33-A—Order of Appellate 
Assistant Commissioner—Ineffective appeal to 
Appellate Tribunal—Afternative remedy to prefer 
revision petition to Commissioner—Whether 
available—Order compelling Commissioner to. 
discharge statutory duties .. 386 
— —-§. 66—Referenee by department on 
kaa decided against it—Assessee not applying 
or reference on other question decided against 

him—If can ask Court to deal with it as being 
covered by the words “on the facts arid circum- 
stances of the case” .. 439 
S. 66 (2)—Reference under .S. 66 
Order under S. cai ease Foi na 

6, P.C.) 
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KANOM—See Mortgages. 
LAND ACQUISITION ACT (I OF 1894), 
5, 23—Acquisition of house and grounds ituated 





~ 


‘Admission of liabili 


‘ascertained—Application to 


(2)— | 


GENERAL INDEX,- 


LAND ACQUISITION ACT (1894)—Contd.. 
in a municipality—CGompensation—Market Value 
—Computation—Criterion for arriving at num- 
ber of years’ purchase .. 159 
LETTERS PATENT (MADRAS), Cl. 15— 
a for- recovery of damages’ for 
reach of contract—Appeal to High Court— 
Order of single Judge of the High Court directing 
findings to submitted by the trial Court on 
the question of difference in the price. of the goods 
on the date of receipt and the date of delivery 
—If appealable .. 19k 
LIMITATION ACT (TX OF 1908), S. 15 and 
Arts. 109 and 120—Suit for mesne profits—Exe- 
cution proceedings to take delivery of property 
restrained—S. 15 of the Limitation Act, -if 
applies—Acknowledgment of liability for mesne 
profits—Period for which mesne profits could be 
decreed .. 314, 
———S. 19—Statement by debtor in deed— 
coupled with plea of dis- 
charge—Effect—Saving of limitation c. 454 
S. 28 and Arts. 142 and 144—Nature of 
possession required under—Difference between 
a trespasser and a person put into possession by 
an adi of Court—Acts of possession— Test to be 
applied—Trustee for charity—Change in charac- 
ter of his possession—Permissibility (P.C.).. 70 
Art. 11 (1)—Applicability 85 
Arts. 110 and 115—Tenant holding over 
and continuing in possession—Suit against by 
landlord for an amount as rent or as damages 
for use and occupation—Limitation ». 542 


Art. 120—Collection by Zamindar of rent 
on pre-settlement inam land not liable to pay 
rent—Suit for declaration that inamdar was 
entitled to enjoy land free of rent—Limitation— 
Starting” point - .. 63T 
Arts. 142 and 144—Nature of possession 
required under—Difference (P.G.) 70 


Art, 181—Preliminary decree of 1937 in 
partition suit directing determination of mesne 
profits in execution—Application under O. 20, 
r. 12, G. P. Code in 1945—If barred. . 206 
Art. 181—Surety bond—Contingent lia- 
bility on deficiency in spel ae sale being 
orce—Limitation 

—Starting point . 215 
Art. 182 (5)—Application to take a step-in- 

aid of execution—Starting * point—Execution 
application returned but never re-prescnted/ 
—Effect—Continuation of prior execution appli- 
cation—Intervening applications different in 
character .. 488 
Art. 182 (5) and G. P. Code, S. 48—Exe- 
cution application against deceased judgment- 
debtor by mistake due to negligence but honestly 
made—Step-in-aid of execution—Application for 
execution against deceased judgment-debtor filed’ 
within twelve years of the decree—Application 
to add legal representatives made and ordered 
after the twelve years—Execution, if barred. 377 


Art. 182 (5) and C” P.- Code, S. 48— 
Execution petition on the last day by assignee 
decree-holder to a Court before his assignment 
was recognised and the decree was transferred 
to it for execution—If{ a proper applicatiom 
made to a proper Court see 482 
































GENERAL INDEX, 


= 


LIMITATION ACT (IX OF 1908)—Contd. 


Art. 182 
dismissing unnumbered execution petition which 





had been returned but re-presented after the time: 


allowed for carrying out certain requirements— 
. If final order .. 369 


Art. 182 (5)—Unnumbered execution peti- 





tion returned for complying with certain requisi-. 


tions—Re-presentation wi acta to excuse 
delay after a long lapse o 


limitation for the fresh execution petition .. 374 


. MADRAS ABKARI ACT (I OF 1866), Ss. 
15 and 55—Applicability sa 198 
MADRAS AGRICULTURISTS’ RELIEF 

ACT (IV OF  1938)—Mortgage decree—All 

mortgagors agticulturists—Applications by all 


except one to scale down the decree amount— 


Decree scaled down as against those who applied 
but not as against the defendant who did not 
apply—Decree one and indivisible—Payments 
towards the decree by judgment-debtors against 
whom decree was scaled down—Difference 
between scaled down amount and payments 
deposited by the defendant who had not applied 
for scaling down—Application by him for entering 
up satisfaction and release of hypotheca—If can 
be ordered ss 28 


h 
_———Ss. 8, 9 and 13 and Evidence Acts 
S. 92—Promissory note executed after the Act 
came into force—Plea that it was a mere voucher 
of prior borrowing to which Ss. 8 and g of 
Madras Agriculturists’ Relief Act apply— 
Maintainability—Allegation of misrepresenta- 
tions by plaintiff—Admissibility of oral evidence 
.. 282 
—_——Ss. 8, gand 10—Mortgage debt—Assign- 
ment by registered deed of partition—Conti- 
nuance of identity of debt, debtor and creditor— 
Scaling down of debt—Single debt—Usufructuary 
mortgage over certain items and hypothecation 
over others—Debt if severable .. 468 
S. 13, proviso—Government Order of 
4—4—1947 altering 62 per cent. specified in the 
proviso to S. 13 and fixing 54 per cent. per 
annum published in Fort St. George Gazette on 
29—7—1947 when operative—New rate of 
interest—Date from which applicable—Open 
payments—Appropriation .. 500 
———Ss. 19 and g0o—Mortgage decree against 
joint family—Subsequently born member of the 
family, whether can apply under S. 20 . 164 


MADRAS BORSTAL SCHOOLS (ACT V 
OF 1926), S. 8—‘Criminal tendencies’—Mean- 
ing .. 630 


S. 10-A—Applicability—Murder by youth 
of seventeen years—Righteous indignation against 
his younger brother, cause of murder . II5 


S. 10-A—Recommendation for special 
treatment—Justifying circumstances .. 452 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (KV OF 1946), S. 7—Chief 
Judge of Court of Small Causes, Madras, finding 
that cover containing cheque for rent was refused 
by the landlord but granting order for eviction 
on the ground that the tender was invalid—Error 
apparent on the face of proceedings—Issue of 
wut of certiorari to quash® .. 559 


1948—II—G 











5)—“ Final Order ”—Order' 


time along with: 
fresh execution petition—Rejection—If saves, 


A) 
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MAD. BUILDS. (L & R RENT CONT.) ACT- 
1946— Contd. - 
———Ss. and 12—Scope and effect— 
Default in payment of rent—-Landlords right 
under S, 7 to evict—Termination of tenancy by, 
due notice under S. 111 (A), T. P. Act (IV of 
1882) — Necessity — Sub-tenant not party to 
si aa for eviction—If bound by eviction 
order—Order of special tribunals—Jurisdiction. 
of Civil Courts to question—Exclusion of juris- 
diction by the Act—Effect—Question of juris-- 
diction—If can be raised for first time in the 
Civil Court A .. 39I 
—— S. 7—Scope—Decree for ejectment—Act 
coming into force later—Effect—Eviction of 
tenant—Liability of tenant to pay rent—Res 
judwata—Exccution proceeding—Order passed 
without jurisdiction—Order refusing to stay 
execution—Appealability , e 421 
S. 7 (2)—Conditions satisfied— Gon- 
troller if has any discretion to reject application— 
Controller’s order for possession—Liability for 
payment of rent as rent till delivery of ae 
san, OR 








S. A ea a Subject to the 
provisions of the Act”’—‘' So far as may be.” 
. 174 
MADRAS CITY MUNICIPAL ACT (IV ‘OF 
1919), S. 110—Professions Tax Limitation Act 
XX of 1941 as amended by Act V of 1946) and 
Government of India Act, 5. 142-A—Etfect on 
power to levy tax on Companies .. 626. 
—— Ss. 301, 304 and 304-B—Licence to owner 
—Ovner granting lease to contractors to manage 
and collect fees and pay a fixed sum to the owner 
—Liability of owner to pay licence fees on gross- 
incom ‘ross income—Meaning—TIf can refer 
toamount paid by contractors ~ .. 628. 
S. 321 (2)—Licence fees—Principles in 
fixing—Power of Court to iriterfere with amount 
fixed .. 144 
—_—S. 397—Requirements of—Mention in the 
statutory notice of 8. Bo, C. P. Gode, by mistake, 
instead of S. 397, Madras City Municipal Act— 
Ifa fundamental error vitiating the notice.. 379 
MADRAS CITY POLICE ACT (III OF 
1888), S. 75—Gist of offence under—Disorderly 
Behaviour and drunkenness—If both samen’ 
to warrant a conviction under the section .. 59 
S. 75—Conviction under—Order to be 
bound over under S. 106, Cr. P. Code in addition 
—If cannot be passed .. 625 
MADRAS DEBT CONCILIATION ACT 
(XI OF 1936), Ss. 4 and 25—Application under 
S.25— Dismissal — Execution sale — Appeal 
against order on application under S. 25—Dis- 
missal ag not pressed—Subsequent suit to set 
aside execution sale—Bar dada S. 47, G. P. 
Code sa i & 
———Ss. 7 and 25—First application to Board 
dismissed under S. a ai application to: 
Board—Application for stay of execution in Civil 
Court—Dismissal—Confirmation in revision— 
Execution sale held during pendency—Validity 
—Application to set aside sale—Maintainability 
.. 148 








MADRAS ESTATES LAND ACT (1 OF 
1908)—Grant of 8 acres for services rendered— 
Grantee having powers of alienation and heredi-- 
tary enjoyment—Small katubadi fixed—Proprie— 


a 


2 ; 


"MADRAS ESTATES LAND ACT(1g08)—Contd. 
tors having no right to land at any time—Grantee 
-a landholder within the meaning of the Act. 268 
———4. 3 (5)—Usufructuary mortgagee of post- 
scttlement inam—If a landholder within the 


meaning of the Estates Land Act » 259 
———Ss. 24 and 26 (3)—Remission granted by 
plaintiff’s predecessors-in-title to defendants’ 
predecesgors-in-title— Reason for the grant 


unknown-——Claim by plaintiff for enhanced rent 
—Burden on defendant to show remission enures 
permanently for his benefit —S. 26 (3), if could 
be applied to Devasthanams 


.. 592 
———Ss. 26 (3)—If could be applied to 
Devasthanam .. 592 


MADRAS GENERAL SALES TAX ACT 
ora OF 1939), S. 15 (a) and (c) and Madras 
' eral Sales Tax (Turnover and Assessment) 
Rules, 1939, r. 11 (1)—Proceedings under the 
Act in Criminal Court for failure to conform to 
the rules—Nature of—Onus of proof 93 


———Ss._ 15 (b) and 16-A (as amended by 
Act XXV of 1947)—Failure to pay tax due 
under law as it stood before amendment— 
Prosecution—Sustainability—Validity of asses- 
‘ment—Ifcan begoneintobythe Court .. 572 


MADRAS HIGH COURT (0.S.) RULES, 
O. V-A, r. 8;—Third party notice—Suit against 
—One partner filing written statement— 
Claim for indemnity notice against other partner 
‘under deed of dissolution—Application for third 
party notice against other partner—Maintain- 
ability =. 479 
———O. 17, r. 13—Scope and object of— 
Plaintiff allowed to withdraw suit with leave to 
file a fresh one—Costs of the first litigation 
-awarded—Payment of costs 1s a condition 
predecent to filing of second suit—Nothing 
inconsistent between executable decree for costs 
and an order making the costs payable as a 
‘condition predecent -. 385 
— OO (i) YA (f) and (g)—Appli- 
caton by legatee to ect execuirix to sell 
property—Maintainability .. 202 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (If OF 1927), Ss. 42, 79 and 
79-A—Order under S. 42—If and when could 
tbe challenged .. 551 
——S. 44——B—Suit for declaration that order 
of Collector directing resumption of inam is 
wrong—Court-fee ». 637 


MADRAS MAINTENANCE OF PUBLIC 
ORDER ACT (I OF 1947), Ss. 2 (1) and 15— 
| Commissioner of Police as the authority to 
whom powers under the Act are delegated— 
Oral order for detention—Validity—‘ Make ” 
in S. 2 (1)—-Writing not essential—Act extended 
‘for subsequent year—Delegation previously made 
under S. 15—If continues za OFT 
S. 2 (1) (a)—Detention under—Appli- 
cation for issue of habeas corpus—Powers of 
Court we. GF 
S. 2 (1) (2)—Mere membership of a body 
not declared unlawful—If a valid ground for 
‘detention -. 634 
——Ss. 3 and 16—Order of detention— 
Scope of the power of Court to examine the 
circumstances—Communication of the Pro- 
vincial Government—Only ground that detenu 
‘was member of a banned organisation—Nothing 








GENERAL INDEX, 


MAD. MAIN. OF PUBLIC ORDER ACT 
(1047) .—Gontd. < 


to show that he was a member after the orga- 
nisation was banned or that he committed or 
was about to commit acts prejudicial to public 
ee aca requirement to S. g (1) not 
satished ». 594 

MADRAS NON-RESIDENTIAL BUILD- 
INGS RENT CONTROL ORDER as 
amended in 1944), S. 8 (1)—Suit for eject- 
ment instituted before the Order was amended— 
Decree passed after amendment—Execution of 
the decree—A substantive right—Right to ex- 
cute the decree cannot be affected <. 359 

MADRAS PREVENTION OF ADULTERA- 
TION ACT (III OF 1918), S. 20 (2) (fJ— 
Rules under r. 27-A—Possession for purposes of 
sale of mixed oils—Offence whether consti- 


. tuted s 


~. [24 

MADRAS TENANTS AND RYOTS PRO- 
TECTION ACT (XVII OF 1946), S. 4 (1) 
y and Malabar Tenancy Act (XIV of 1930), 
- 3 (0) and (f)—Othdar and sub-kanomdar 
from him—*“ If tenants” entitled to apply 
under section 4 (1) (a) of Madras Act XVII of 
1946—“ Intermediary ”— When a tenant.. 381 


————S. 4 (1) (a) and Malabar Tenancy Act 
(XIV of 1936), S. 3 (v)— Tenant ’—Who is— 
Defendant in suit for redemption of a mort- 
gage under a document described as ““ Kaivasam 
panayam”’—If entitled to ask for stay under 
section 4 (1) (a) of Act XVII of 1946 <. 428 
———5. 4 (3)—-More than one proceeding for 
sale of holding pending —Stay of proceedings— 
Single deposit of two years’ rent—Sufficiency 
.. 406 

MAHOMEDAN LAW-—Wills—Devise for 
life with a power of appointment—If recog- 
nised in Muslim law—Creation of limited 
interest—Validity and effect (P.C.) <. 303 
MAINTENANCE— Decree obtained by 
Hindu wife—Execution for arrears—Unchastity 
of wife subsequent to decree if can be pleaded 
as a bar to enforcement of decree—Remedy of 
husband 2. 5IQ 
MALABAR COMPENSATION FOR TE- 
NANTS IMPROVEMENT ACT (Ï OF 1900), 
S. 6—Scope .. 295 
MALABAR LAW—Kanom—Fresh suit for 
redemption—If maintainable .. 295 
MALABAR TENANCY ACT F OF 1930) 
S, 3 (v) and (j)—Othidar and sub-kanoridar from 
him—If tenants entitled to apply under S. 4 (1) 
(a) of Madras Act XVII of 19461 ntermediary— 
When a tenant A .. 381 
S. 3 (v)—“ Tenant ”’—Who is—Defen- 

dant in suit for redemption under a document 
described as kaivasam panayam—If entitled to 
ask for stay under Act XVII of 1946 -. 428 


MORTGAGE—Kanom—Redemption  suit— 
Failure to execute—Fresh suit for redemption— 
Maintainability— .. 293 
———Sale to prior mortgage ignoring puisne 
mortgage—Sale of property in execution - of 
decree obtained by intermediate mortgagee— 
Fist purchaser dispossessed—Suit on first mort- 
gage—Limitation—Starting point—Transfer of 
Property Act (IV of 1882), S. 101 .. 486 

MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 42 and 123—Permit to carry “‘ vegetables and 
foodgrains only on beltalf of the military ”— 





` 


GENERAL INDEX. 


MOTOR VEHIC. ACT (IV OF 1930)—Contd. 


: User for carriage of red sand for repairs to 
owner's factory—Conviction under S. 42 (1) 
read with section 123—Sustainability .. 555 
S. 87 (1) (4)—Police Officer signalling to 
yar vehicle—Failure to stop—Proof that Police 
Officer was in uniform—Necessit¥ .. 580 

ORDINANCE (XXIX OF 1943). See Crimi- 
nal Law Amendment Ordinance yan of 
4943) (F.C. sa 37 

PARTIES—Suit between villagers of different 
villages regarding right to take water from an 
irrigation channel—Government paramount 
owner of the channel—Government necessary 
party to the suit .. 99 

PARTNERSHIP—Continuity of personality 
after change of members—Limits—Members 
then constituting firm or who may thereafter 
constitute it employed as managing agents of 
company—Provision that appointment was not 
liable to be revoked thereafter—Firm if can 
enforce the right when all the original partners 
who had entered into the contract had ceased 
to be its members—Companies Act (VII of 191 3), 
S. 87-B (¢)—Applicability (P.C.) as 237 

PENAL CODE (XLV OF 1860), Ss. 120-B 
and 403—Public servant—Hiring out vehicle 
intended for military purpose to private contrac- 
tors—Prosecution for breach of trust—Sanction— 
Not necessary . 116 
S. 147—Joint trial of number of persons 
for an offence under S. 147, along with an 
offence resulting from specific acts—Considera- 
tion of the evidence against each accused 
separately—Necessity f . 107 
—S. 149—Act with an intention to commit 
an offence under S. 201—No disappearance of 











any evidence of the commission of an offence— ) 


Offence made out .. 395 


———Ss. 161 and 165—Publicservant prosecuted 
for offence under S. 161 or S. 120-B read with 
S. 161 or S. 165—Sanction in respect of a charge 
under S. 120-B read with S. 420—Alteration into 
one under S. 120-B read with S. 161—Fresh 
sanction if necessary (P.C.) «. 6 


—§S. noe ee ment under S. 164, Cri. 
P. Code, ore Taluk Magistrate by illiterate 
accused—Denial in the preliminary enquiry— 
Allegation of police coercion—Desirability of 
prosecution l .-. 558 
———Ss. 201, 149 and 511—Act with an inten- 
tion to commit an offence under S. 201—No 
disappearance of any evidence of the commission 
of an offence—Offence made out » 375 


———$s. 395, 396 and 397—Acquittal for an 
offence under S. 396—If bar to fresh trial and 
conviction for offence under S. 395 or 397 .. 267 


S. 471—Offence under—Mere possession 
of forged document—If enough ~ -. 646 


S. 503—Ingredients of the offence under— 
Speech directed against police force stationed at a 
particular locality 1n a ‘district—Members of 
that force, if should be have been actually 
fnghtened—Presence of such members among the 
audience, if should be known to the speaker to 
have been present among the audience .. 383 
———S. 506—Threat of social boycott if certain 
persons continued to work as agricyltural labour~ 

<rs for their masters with whom the other labour- 








r 








PENAL CODE (XLV OF 1860)—contd. |, 


ers were trying to secure better terms—If offence 
punishable under S. 506, Penal Code w= 522 
———S. 511—Act with an intention to commit 
an offence under S. 201—No disappearance of 
any evidence of the commission of an offence— 
Offence made out ~ . 375 


PRACTICE—Marking document as exhibit— 
If precludes objection as to sufficiency of stamp 
at later stage . 254 


Time for complying with orders of Court 
—Final extension to a particular date—Dismissal 
on that date for non-compliance with the order of 
Court—Legality .. 368 

PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909), mee and 85 (2)—Sale of 
property of insolvent with thé consent of the 
mortgagee—Default in paying full amount— 
Application for order cancelling sale—Consent 
onde: passed by Court—Sale by Official Assignee 
in lots—Execution of several conveyances— 
Application by Official Assignee for directions— 
Maintainability—Claim of intending purchaser 
to specific performance barred by time— 
Effect .. 274 
Ss. 17 and 52—Scope and effect—After- 
acquired property of undischarged insolvent— 
— Vesting in the Official Assignee—Intervention 
of Official Assignee not necessary—Anomaly 
and differences in insolvency law between 
Presidency town and moffusil—Need for abolition 
by legislation pointed out .. 656 

PRESS (EMERGENCY POWERS) ACT 
(XXIII OF 1931), (as amended by the Criminal 
Law Amendment Act 1932), S. 4 (1) (d), 7 
(3) and 23—Scope and applicability—Appli- 
cability of S. 41 (1) (d)—Test—Violent criticism 
of party in power by rival party—Attack on 
actions of police force—No allegation of Govern- 
ment’s approval of such acts—Action under S, 
7 (3) if Justified—Truth or falsity of impugned 
matter—Relevancy—Faulure to take action agan- 
st other newspapers for similar articles—If a 
good plea in defence (S.B.) . 165 


. PRIVY COUNCIL—Leave to appeal against 
judgment of High Court in Criminal appeal 
against judgment of moffusil Court—Junsdic- 











tion of High Court to grant 416 
Practice—Matters relating to ac- 
counts - (P.C.) 472 


PROFESSION TAX LIMITATION ACT 
(XX OF 1941) (as amended by Act V of 1946)— 
Power of municipality ‘to levy tax on com- 
~Panies .. 626 

PROVINCIAL INSOLVENCY ACT (V OF 
4920); (as amended by Act XXV of 1948), 
Ss. 28 and 28-A—S, 28-A retrospective—Father’s 
power of alienation of son’s share in joint family 
properties also vest in Official Receiver after 
adjudication of father—Institution of partition 
suit by sons—No right in receiver to act on 
behalf of sons after suit .. 415 
———S. 43—Annulment of adjudication and 
property ordered to continue to vest in Offcial 
Receiver—Alienation by insolvent set aside in 
the meantime—Alhenees depositing sufficient 
money to pay all creditors—Insolvent also ° 
depositing sufficient money to pay off creditors 
and the alienees—Persons entitled to the pro- 
perty under the set aside aliénation . 590 
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PROV. INSOLV. ACT (V OF 1920)—Conid, ` 


——— 8. 75—Mo e as an act of insolvency 
—Mortgage not impleded—Adjudication— 
Setting aside with directions for mortgagee being 
impleaded—Order of adjudication and declara- 
tion that the mortgage was void—Mortgagee 
and his represeptatives if persons jeved— 


“: Appeal by them against other of adjudication 


——Maintainability . 194 
S. 78 (2)—Mortgagee not proving his 
debt in insolvency—Suit for money claim against 
debtor after annulment of adjudication— 
Limitation—Right of mortgagee to exclusion of 
period from date of order of adjudication to the 
date of the order of annulment .. 256 

RAILWAYS ACT (IX OF 1890), Ss. 11 
(3) (b) and 12—Applicabilty—Railway com- 
pany constructing culvert under railway line as 
accommodation work under S. 11 (1) (D), 
Railways Act, to take off overflow water from a 
tank—Tank and culvert within municipal 
limits—Culvert found subsequently insufficient 
to take off the entire water—Requisition by 
Provincial Government to Railway company 
to enlarge the culvert at its own cost as a further 
or additional accommodation work—Legality— 
Work done by Railway company under protest 
and without prejudice to its claim to be rapid 
its costs either by the Government or the Muni- 
cipality—Right of Railway company to recover 
by suit the cost from the Municipality—Contract 
Act (IX of 1872), S.  70—Applicabi- 
lity (P.G.) .. 546 

REGISTRATION AQT (XVI OF 1908), 
S. 17 (2) (vi)—Applicability—Compromise de- 
cree in suit in which immoveable property was 
also the subject-matter—Registration—Neces- 
sity : .. 475 

SECURITY BOND—Decree ‘in favour of 
minor in 1927—Money withdrawn by guardian 
on giving security—Bond executed in favour of 
CGourt—Suit in 1941 by minor on attaining 
majority to recover money withdrawn by guar- 
dian—Decree—Application to execute in the 
original suit to recover amount mentioned in the 
security bond—Maintainability—If barred by 
S. 48, C.P. Code—Limitation—Proper form of 
security bond €. 287 

SLANDER—See Tort—Slander .. 270 

SPECIFIC PERFORMANCE—Claim for— 
If can be resisted by the defaulting party to a 
contract which provides that defaulter was to 
pay Rs. 100 as damages and that the contract 


was to become void se Bee 
as to  plaintift’s 





——Suit for—Averment 
readiness to perform the contract in accordance 
with the decision of the Court—Sufficiency— 
Long lapse of time in enforcing agreement— 
If and when fatal to plaintiff’s suit .. 271 

SPECIFIC RELIEF ACT (I OF 1877), 
S. g and C.P. Code, S. 115—Revision against 
decree in suit under S. g of the Specific Reltef 
Act—New point as to maintainability of suit— 
Cannot be allowed to be raised in revision.. 453 
———S. 27-A—Agreement to grant lease— 
Lessee never in possession or occupation at all— 
Suit to enforce specific performance—Inadmissibi- 
lity of unregistered agreement . 189 
S. 45— Order compelling income-tax com- 
missioner to discharge statutory dutiles—Wherr 
made -. 386 
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STAMP ACT (II OF 1899), S. 36—Pro 
missory notes not properly stamped—Admis- 
sibility in evidence for deciding one of the issues 
in the first instance—How far marking as. 
exhibits preclude the raising of objection as to 
sufficiency of stamp at a later stage » 254 


SUCCESSION ACT (XXXIX OF 19325), 
S. 119 —Will—Devise to person after the hfe of 
another—Construction .. 285 

SUITS VALUATION ACT (VII OF 1870), 
S. 8—Partition suit by alienee from coparcener— 
—Jurisdictional value—Mode of determining— 
C.P. Code, O. 6, r. 17—Amendment sought 
ousting pecuniary jurisdiction of the Court— 
Proper procedure > 412 

TORT—Slander—Tom tom that a person’s 

oods are being sold by public auction—No. 
innuendo as to insolvency of that person .. 270 


~ TRANSFER OF PROPERTY ACT (IV OF 
1882)3S8.52—Applicability and scope(P.C.)..- 7m 
———S. 52—Purchase pendente lite—Applica- 
bility of G.P. Code, S. 47 .. 128 
———S. 53-A—Minor on behalf of whom 
mother and guardian enters into contract of 
sale—Minor ts “ the transferor ” for purposes of 
S. 53-A (P.G. Nga... 
———S. 6o—Failure to execute redemption 
decree—Fresh suit for redemption of kanom 
—Maintainability - 295 
———S. 82—“Contract to the contrary’-Mean- 
ing—Maintenancedecree—Charge—Sale of some 
items so charged—lIndemnity given to purchaser 
for loss that may be caused by sale in execution 
of maintenance decree—Payment by purchaser 
to avoid sale in execution of the maintenance 
decree—Right of purchaser to claim contribution 
from the other items .charged—Indemnity: clause 
if a “ contract to the contrary.” ~. 426: 


"S. 101—Scope- .. 486 
Ss. 105 and 106—Agreement of rent in 
respect of toddy yield of cocoanut trees—Cons- 
truction—Rights of parties—Lease or licence— 
Proper notice to quit—Necessity—Applicability 
of S. 106 .. 155 
WAR RISKS (GOODS) INSURANCE 
ORDINANCE (IX OF 1940), S. 7—Offence 
committed before repeal of section—Power of 
Government to prosecute after the repeal of the 
Section—Not taken-away y ». 35I 
WILL—(See) Mahomedan Law— Will (P.G.) 
303. 

———Construction—Devise to a person after 
the life of another . 285. 


WORKMEN’S COMPENSATION ACT (VII 
OF 1923), Ss. 2 (¢) and 12 (2)—-Contractor doing 
work for Government to whom the Govern- 
ment hired out their lorries with drivers at 

eed rates—Contractor, if an “employer ” 
of he drivers—Workmen’s Compensation Act 
Rules—R. 39 (1) and (2)—Non-observance of 
procedure prescribed by—lIf affects the right to 
claim indemnification under S. 12 (2) . 508: ` 
S. 2 (n)—Workman—Cooly engaged by : 
and working under maistry, who is employed 
by a contractor for the purpose of his business— 
Payment of a lump sum to the cooly out of the 
sum paid to the maistry—Accident to such cooly 
—Liability af the Contractor to pay compensa- 
tion. - 
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Happell and Panchapakesa Sastry, FF. Puvvuda Venkatasubbaya v. Attar 
Sheikh Marian. 

7th April 1948. L.P.A. No. 13 of 1947. 


Contract—TIllegality—Abkari contract conferring benefit on person other than licencee 
—Enforceability— Montes paid under agreement—Recoverabiltty. 

The plaintiff alleged that certain toddy shops were bought in the names of 
the defendants for his benefit and that the agreement between the parties provided, 
among other things, that he should manage the shops and enjoy the profits there- 
from. The plaintiff having sued the defendants for recovery of damages for 
breach of the agreement, 

Held, that the agreement which formed the foundation of the plaintiff’s claim 
was illegal and that plaintiff was therefore not entitled to recover anything from 
the defendant. 

Held further, that the plaintiff could not under section 65 of the Contract Act 
recover the monies paid by him to the defendants in as much as the parties were 
in part delicto. 

Konda Kottayya for Appellant. 

M. S. Ramachandra Rao for Respondent. 


B.V.V. — Appeal dismissed. 
The Officiating Chief Justice Chaganty Katamraju v. Madavarapur 
Paripurnanandam. 

gih April, 1948. C.M.P. No. 172 of 1947. 


Civil Procedurr Code (V of 1908), sections 152 and 153 and Order 6, rule 17—Mis- 
description of property in plaint and decree—Wrong survey number given—Decree confirmed 
by High Court in Second Appeal—Application to correct plaint schedule and decree—Main-~ 
tainability. 

The petitioner was the plaintiff in a suit for recovery of several items of pro- 
perty. e plaint schedule however contained an erroneous description of the 
property in giving the survey number. The suit having been d the matter 
was taken up finally to the High Court in Second Appeal and the decree was con- 
firmed. The plaintiff subsequently filed an application to the High Court to have 
the plaint Schedule and the decree corrected by inserting the correct survey number 
of the property. 

Held, that the application to correct the error was maintainable under sections 
152 and 153, Civil Procedure Code and that it could not be treated as an applica- 
tion under Order 6, rule 17 of the Code. 


P. Somasundaram for Petitioner. 

V. S. Sastri for Respondent., 

B.V.V. a Petition allowed, 
NRG 


Happell, F. Vepa Nagasurya v. Bhavannarayana, 
19th April, 1948. C.R.P. No. 159 of 1947. 
Madras Agriculiurisis’ Relief Act (IV of 1938), sections 19 and 20—Decree against 

joint familyp—Subsequently born member—Right to apply under section 20. 
Section 20 of Madras Act IV of 1938 is really ancillary to section 19 of the 
\said Act and therefore the expression ‘‘ on application ” in section 20 should be 
construed as meaning “‘on an application by a person entitled to the benefits of 
section 19.” . Where a mortgage decree was passed against, the joint family of the 


petitioner who was born subsequent to the passing of the decree, and the latter 
applied for. relief -under- section 20, - 


Held, that the application was legally sabie 

- T: S. Narasinga Rao and M. "Balachahidrudu for Petitioner. © ~ ~~~ 
‘Respondent not represented. ‘ : a . af 
B.V.V. E ——— Petition allowed. 


>. 


Panchapakesa Sastry, F- | Madhavi Amma `v. Padmanabhan. 
' rigth April, 1948. ea ) A.A.O."No. 274 of 1945. 


Civil Procedure Code (V of 1908), Order 40, rule 4 (2) (Madras) —Receiver—Direction 
of Court to put into Court monies in his hands—A ppeal—Maintainability. 


| An order of Court dece the receiver to pay into Court: monies in his hands 
which have been received by: him in due course of administration s under Order 
40, rule 4 (2), Civil Procedure Code, and is appealable. 


. K. Kauttikrishna Menon for Appellant. ‘ 
D.A. Krishna Variar and D. H. Nambudtipad for Bengen 


B.V.V. | Appeal and Memo of Objections dismissed. 
` Satyanarayana Rao, J. Ehahub Hameed v. Central Talkies Ltd: 
a3rd April, 1948. S.A. No. 2601 of 1947. 


Trade name—Naming of picture house—Prior user—Registration under section 11, 
Companies Act—Effect—Prior use of name among members of public—Right to protection. 


. The principal question to be considered under section 11 of the Companies 
Act ‘is analogous to the question which arises in an ordinary passing off action. 
It is wrong to assume: that the section creates exclusive right to or exclusive pro- 
pe in the, use of a name regardless of the question whether the name was cal- 
culated ato deceive or not. ‘Where there is an old established company or a firm 
which is not registered under the ‘Companies Act and a new Company intends to 
get itself registered under the Act with a name similar to the old company it cannot 
be said that the old company has no right to the sole use of the name. The ques- 
tion. should ‘notin such a case be decided merely’ on the basis of registration under 
the Companies Act but should be’decided'on the evidence relating to’ the use of 
the name among the public and the confusion it is likely ‘to cause by. reason of: simi- 
larity of names. 5 


A. V. Viswanátha Sastri and. S. Amudachari for Appellant. A F 
T. M. Krishnaswami oe ane G. paced for Respondent. a fe 


BV.Y. os i a. DA ee 
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‘Govindarajachari, F. : Kumaraswami v: Mahalakshmamma, 
8th April, 1948. | E A. A. O. Nos. 51 and 128 of 1946. 


Madras Agriculturist? Relief Act (IV of 1938), section 7—Decree put in execution— 


Sale held—Decree subsequently scaled down in appeal—Setting aside sale. 


Where a sale has been held in execution of a decree which is subsequently 
scaled down in appeal the sale is not liable to be set aside if it would have been 


held even if the Court of first instance had decreed the amount eventually found 


‘due in appeal. 


|| 


; It is open to. an executing Court to execute the decree as it stands, and a sale 
held ee ee wi a which is not then scaled down but ultimately turns out to be 
one which is e to be scaled do is not invalid as offending against section 

of Madras Act IV- of 1938.. ki | = 4 ’ 


(1947) 1 M.L.J. 369, relied on. 
B. Srinipasamurihi for Appellant. 
È: Somasundaram for Respondent. 


B.V.V. | ah Appeal dismissed. 

| 

l | 
Govindarajachari, J. Eacharan Nair v. Abdul Muthalif. 
gih April, 1948. - 4 C. R. P. No. 1014 of 1946. 


Provincial Insolvency Act (V of 1920), section 47—-Mortgage debt—Proof tn insolvency 


—When necessary. | 

A secured debt is not ordinarily provable in insolvency and it is provable only 
in the three contingencies contemplated by sub-sections (1), (2) and (3) of sec- 
tion 47. Injother words except where a secured creditor realises his security or 
relinquishes it, or values it, he is not bound to prove his debt in the insolvency of 
his debtor. : 

L.L.R. 1942 Mad. 446, referred to. 

C. Unikanda Menon for Petitioner. 

D. A. Krishna Variar for Respondent. ` 

| 


B.V.V. ` m Petition dismissed. 

The Officiating Chief Justice and Satyanarayana Rao, J. Rajam Naidu and another v. 
16th April, 1948. l Meenakshi Ammal and others. 
| L.P.A. No. 103 of 1946. 


Civil Procedure Code (V of 1908), section 48—Contingent liability of surety—Applicati 
to enforce after happening of contingency—Starting point of limitahon—Limitation Act 
(IK of 1908), Article 181. | | 


Where under the terms of the surety bond there was a contingent liability 
on the surety, (namely, in the event of the mortgaged properties being sold and the 
deficiency ascertained,) and the application to enforce the liability of the surety 
was filed beyond twelve years from the date of the decree but within three years 
from the date when such deficiency was ascertained. | 


Held, that the application was within time both under section 48, Civil Pro- 
cedure Codeland Article 181 of the Limitation Act. 
NR 


} 
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T. E. Ramabhadrachariar for Appellant. 
T.-R. Venkataraman for Respondent. 


B.V.V. as, «6S Appeal dismissed. 


Panchapakesa Sastry, F. Ratnaswami Padayachi v. Kuppuswami. Aiyar and others 
16ih April, 1948. A. A. O. No. 79 of 1947 
Civil Procedure Code (V of 1908), section 48— Twelve pears period expiring on holiday— 
—Decree transferred for execution—Right of decree-holder to jile execution petition next day. 
Where a decree was transferred to another Court for execution and the twelve- 
years period prescribed by section 48 having expired on a Sunday on which day 
the Court was closed, the decree-holder filed his execution petition on the next day. 
Held, that the petition was not barred by limitation. The principle that a 
party should not suffer for the act of the Court and that if there is no Court sitting” 


on the last day when he could do any particular act he will be in time on the next. 
day when the Court sits will apply to such a case. 


K. Srinivasan for Appellant. 
A. V. Viswanatha Sastri for Respondent. 


4 
B.V.V. —— Appeal dismissed: 
Govindarajachari, 7. Krishnaswami Aiyangar v. Kuppuswami N aidu_ 
16% April, 1948. S.A. No. 2238 of 1945. 


Madras Agriculturist? Relief Act (IV of 1938), sections 8 and g—Tracing back of 
debi—Nature of original debt—Debt due by joint Samily—Change of members—Effect. 


For the purpose of the application of the proviso to sub-section (1) of section: 
g, or of the Explanation to section 8 and in order to permit a tracing back of the- 
debt toan earlier document, the earlier debt must also be one due from an. 
agriculturist. A 

Under the Madras Agriculturists’ Relief Act it does not matter how an undivided: ` 
Hindu family may have been represented in the various documents succeeding: 
each other so long as there is a single debt and the same person, namely, the joint 
family is the debtor. The situation isin no way altered or affected bya junior- 
coparcener joining in the execution ofa document in renewal of a family debt. 
aor which he was previously liable only as a member of a joint family. 


A. Suryanarayaniah for Appellant. 
T. E. Ramabhadrachariar and M. S. Krishnaswami Atyangar for Respondent. 


B.V.V. — Appeal dismissed. 
Satyanarayana Rao, 7. Krishnamma vy. Chennayya.. 
20th April, 1948. G.R.P. No. 1506 of 19447- 


Arbitration Act (X of 1940) section 17—Award—Time for objections—Court no 
granting thirty days—Decree passed on basis of award—Validity—Appeal or revision. 


Where the lower Court granted only two days time for filing objections to an 
award from the date of the service of notice of the award and the party not having: 
filed objections the Court passed a decree. 


5 


Held, that the Court acted Ulegally in the exercise of its jurisdiction in not 
giving days time for the filing of the objections to the award and that the 
decree should be set aside in revision and the case remanded or disposal according , 
to law. 


Held, further, that the decree passed by the lagi Court was not appealable. 


I. L.R. ag All. 584, not followed. 
T. Satyanarayana for Petitioner. 
A. Umamaheswaram for Respondent. 


B.V.V. | — Petition allowed. 
Govindarajachari, J. Sriramulu v. Sait Lumbaji and another. 
21st April, 1948. S.A. No. 2167 of 1945. 


Execution sale—Delivery of possesston—Obyection by third party—Remedy by way of 
sui. | 

: The decision of the Full Bench in Abdul Azim v. Chokkam Chettiar, (1935) 69 
M.L.J. 821 : ILL.R. 58 Mad. 893 (F.B.), holds in substance that when a judg- 
ment-debtor does not object and a third party alone objects to the delivery of 
possession, | there being no dispute or contest as between the decree-holder-auction- 
purchaser and the judgment-debtor the execution must be regarded as complete 
as between them and the further remedy of the decree-holder-auction-purc 
would thereafter be by a regular suit against the obstructor. 


G. Balaparameswari Rao and R. Venkat Rao for Appellant. 
F: Gn ANAA for SPONDI 


BV. | —— ~ Appeal dismissed. 
Yahya P F. Periyasami Padayachi and another v. Minor Ulaganathan. 
arst April, 1948. G.R.P. No. 694 of 1947. 


Chol Procediti Code (V of 1908), Order 33, rule 1—Application for leave to sue in 
forma pauperis—Question as to pecuniary jurisdiction of Court to isaac of 
Court to dectde—Return of application for presentation to proper Court. 


When a petition is presented under Order 33, rule 1, Civil Procedure Code, 
for leave to sue in forma pauperis, and an objection as to the pecuniary jurisdiction 
is raised in limine the Court can go into the question of jurisdiction and if it finds 
it has no pecuniary jurisdiction over the matter it can return the application for 
‘presentation to the proper Court. 

R. Rangachari for Petitioner. 

KS. Desikan and K. Raman for Sepon: 


B.V.V. — Petition ain. 
Govinda n, z In, re Major F.K. Mistry. 
21st April, 1 ; Cr. M. P. No. 2092 of 1947. 


Army i a of 1911), sections 68 and 69—Criminal breach of trust in respect 
oe army property—Forum Jor trial—Decision by military authorityp—Duty of -Magistrate— 

harge framed without jurisdiction—Quashing by Hi gh Court—Criminal Procedure Code 
T of. 1898), sections 549 and 561-A. 

Under the Indian Army Act, there is no express rovision of law which takes 
away from the ordinary criminal Courts the right a power to inquire into and 
try an offence of criminal breach of trust whether committed with regard to army 


“ 
| e 
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property or. other properties, or whether the delinquent is an Army personnel 
or an ordinary citizen. Where the offence is triable both by a Court ‘martial 
.and by the ordinary criminal Court, the military authority may decide 
before which Court the proceedings shall be instituted, but there is no compulsory 
duty cast on the military authority to decide the point. , The decision of the military 
authority under section’ 69 of the Army Act need not be communicated to the 
Magistrate who is bound to follow the provisions of section 549, Criminal Procedure 
Code. The mere acquiescence on the part of the accused in the Court’s failure 
to comply with the procedure prescribed under section 549 will not operate as a 
bar to his relying on the illegality. 


Where the lower Court has acted without Jurisdiction in framing a charge the 
High Court can quash the charge framed. 


K. S. Fayarama Aiyar, P. Bast Reddi and V. V. Radhakrishnan for Respondent. 


The Advocate-General (K. Rajah Atyar) and The Public Prosecutor (V. La 
Ethiraj) for the Crown. 


B.V.V. Petition allowed. 
Govinda Menon, 7. Seenatta and others 2. Anjaneyalu and another.. 
22nd April, 1948. Cr.R.C. No. 447 of 1947, 


Criminal Procedure Code (V of 1898), section 145 (1)—Date for appearance not fixed 
by Magistrate—Order whether ‘rendered void. 


The failure on the part of the Magistrate to state in the order to be served 
on the parties the date on which they were to appear and file a statement as contem- ° 
plated by section 145 is not a vital defect making the order void and inoperative, 
especially when parties have appeared and taken part in the subsequent 


proceedings 
N. Somasundaram and T. Lakshmiah for Petitioners. 
K. S. Fayarama Aiyar, T. S. Narasinga Rao and M. Balachandrudu for Respondents. 
The Public Prosecutor (V. L. Ethiraj) for the ‘Crown. 


B.V.V. Petition dismissed. 


Happell and Panchapakesa Sastry, 77. 
: 22nd April, 1948. 


Ramanatha Aiyar v. Corporation of Madras. 


O.S.A. No. 1 of 1946. 
Madras City Municipal Act (IV of 1919)—Licence See—Amount—Reasonableness— 
Interference by Court when justified. ; 

In principle the licence fee should not include m 
licence and exercising such supervision as may be n 
the licence are complied with. The question whether a share of the cost of sanitation 
and conservancy should be included in the licence fees charged in respect of a hotel 
is not really relevant. If however there is no want of good faith and the fee is 
not éx facie unreasonable, a Court will not examine minutely whether the fee charged 


1s exactly commensurate with the cost of granting the licence and the cost of super- 
vision in accordance with its terms. 


V. Rajagopal Mudaliar for Appellant. 
R. Rajeswara Rao instructed by Dr. V. K. John for. Respondent. 


B.V.V. 


ore than the cost of granting the 
ecessary to see that the terms of 


y 


- Appeal dismissed, 
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Horwill and Rajagopalan, FF. Gopalakrishna Chetty v. Dorai Babu and others.. 
23rd April, 1948. i O.S.A. No. 26 of 1946. 
Hindu I Illegitimate son of Sudra—Death of father—Partition among members of 


Samily—Right to share or maintenance. 

An illegitimate son of a Sudra is not a coparcener with the putative father and 
his collaterals and therefore he cannot claim a share in the family partition effected 
among members of the family after the death of his father. His only right in such. 
a case is to ‘claim maintenance. And even an offspring by adulterous and inces- 
tious intercourse is entitled to maintenance from the father’s estate as well as from. 
the estate of the coparcenary of which the father was a member. 


Ka K.S. Sankara Atyar, A. Kuppuswami Aiyangar and A. Ramachandran for Appel- 
t. 
N. Rajagopalan 8A. Narasimhachariar and A. Sundarachariar for Respondents. 


B.Y.V. — Appeal dismissed.. 
Yahya Ali, 7. Muhammad Ali v. Badi Bi. 
4th May, 1948. S. A. No. 1330 of 1946. 


Mahomedan Law—Religious institution—Mujavar of Durgah—Women whether 
excluded from holding office—Custom as to exclusion—Burden of proof. 


The question whether a woman is precluded from holding an office connected’ 
with a religious endowment is essentially one depending upon the custom of the: 
institution as there is nothing in Mahomedan Law prohibiting a woman as such 
from occupying any such office. Upon the general basis of the custom of seclusion 
however and the particular nature of duties to be performed a woman may not 
hold the office of Sajjadanashin where there is a superior who has to impart instruc- 
tion and guide disciples. A similar restriction obtains with regard to the office 
of Peish Imam who has to lead the congregation. In all other cases there is no 
prohibition 'under the Muhammadan Law, but by reason of certain custom or 
usage of the institution a woman may be precluded. When such a custom is 
alleged, it is for the person who seeks to exclude women to prove the disqualification. 
Women held entitled to hold the hereditary office of Mujavar in the Barashahid 
Durgah in Nellore. 


V. Venkatachari and T. Rangaswami Aiyangar for Appellant. 


The Government Pleader (K. Kuttikrishna Menon) and G. Venkatarama Sastri 
for Respondents. 


B.V.V. — Appeal dismissed.. 
Yahya Ali, 7. Kondapatti Dasarathrama Reddi and others, Jn re. 
5th May, 1948. Cr.M.P. Nos. 736 and 766 to 775 of 1948.. 


Madras ‘Maintenance of Public Order Act (I of 1947), section 3—Effect—Communica-. 
tion of particulars to person detained—Need for—Fazlure to give particulars—Illegality 
of detention. | 

The most important safeguard that the Madras Maintenance of Public Order 
Act provides is the communication of the grounds and particulars, and with reference 
to the particulars it is incumbent upon the Provincial Government to furnish to- 
the detenu such particulars as are sufficient to enable him to make a representa- 
tion. It is thereafter that the Advisory Council gets opportunity to examine the 
case and make its report so as to enable the Provincial: Government to pass finał 
orders. If the primary step of furnising particulars is not duly complied with it 
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illegal necessarily follow that the continued ‘detention of the concerned ‘person is 


Y. G. Krishnamoorthy for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


B.V.V. — l Petitions allowed. 
Yahya Alt, J. l O Dr. Fida Hussain, In re. 
19th May, 1948. Cr. M. P. No. 866 of 1948. 


Madras Maintenance of Public Order Act (I of 1947), section 3—Statement of grounds 
and particulars as to detention—Vagueness—Institution declared unlawful and then dis- 
, soloed—Detention of member. 


The purpose of furnishing grounds and particulars under section 3 (1) of the 
Madras Maintenance of Public Order Act is to enable the detenu to make; if 
he wishes, a representation against the order and to clarify the charge against him 
with the hope that he may disabuse the appropriate authority. It is wholly futile 
to say that he is a member of an organisation which was lawful up to a point and 
which was dissolved as soon as the Government declared it to be unlawful, not 
disclosing that after it was declared to be unlawful anything was done by the 
detenu to show that he continued to act in his former capacity to the detriment 
of public peace. If taking cover under the enabling provision which protects 
facts of a particular confidential nature from disclosure, the Provincial Govern- 
ment mcrely conveys some harmless data it cannot be said that the requirement 
of section 3 is either in letter or spirit carried out. 


B. Pocker for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


B.V.V. — Petition allowed. 
Yahya Ah, F. In re Ramaratnam. 
20th May, 1948. Cr. M. P. No. 943 of 1948. 


Madras Maintenance of Public Order Act (I of 194:7)—Detention under—Grounds for— 
Person being member of communist party and criticising Government—Acts of violence not 
proved—Validity of detention. ` 

Membership of a party, such as the communist party, which has not been 
‘declared unla is not by itself sufficient to justify an order of detention under 
the Madras Maintenance of Public Order Act of 1947, in the absence of anything 
more specific to indicate that by reason of that membership or in consequence 
thereof the member was acting or about to act in a manner prejudicial to public 
peace and public order. The petitioner who was previously an active worker in 
the Trade Union Congress and at present a member of the communist party was 
alleged to have strongly criticised the attitude of the Local Government on problems 
concerning labour and to have encouraged strikes but there was nothing to show 
that he committed or threatened to commit any overt acts of violence. 


Held, that the detention of the petitioner under the Maintenance of Public 
Order Act was not legal. 


A. Ramachandran for Petitioner. 
The Public Prosecutor (V. L. Ethiraj)-for the Crown. 
B.V.V. e Petition allowed. 
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Yahya Ali,’ J. Sivagaminatha Pillai v. Venkitasami Naicker. 
22nd April, 1948. C.R.P. No. 1270 of 1946. 
Civil Procedure Code (V of 1908), Order 23, Rule 1 (2)—Late stage—Enotdence adduced 

by plaintif—Application for withdrawal with libertyp—Whether can be allowed. 

Where an appreciable portion of the material evidence had been adduced and 
the plaintiff finding that the evidence was insufflicent to establish the case pro- 
pounded by him in the plaint applied for withdrawal of the suit with liberty to 
file a fresh suit, 

Held, that the application should be refused as such a course would be contrary 
to the letter and the spirit of sub-rule (2) of Rule 1 of Order 23, Civil Procedure 
Code. 

U. Somasundaram for Petitioner. 

C. S. Rajappa for Respondent. 

B.V.V. , pe — ——. Petition allowed, 


Horwill and Rajagopalan, FF. Raghavacharyulu 2. Superintendent, 
Central Jail, Rajahmundry. 
22nd April, 1948. Cr.M.P. No. 723 of 1948. 


Madras Maintenance of Public Order Act (I of 1947), section 3—Grounds for deteniton— 
Commumcation to detenu—Need for particulars. 

No time is fixed under section 3 of the Madras Maintenance of Public Order 
Act, 1947, for the communication of the grounds of detention to the detenu, but 
the communication must be within a reasonable time. ‘The grounds on which the 
Order has been made must be furnished to the detenu with such other particulars 
as are in the Government’s opinion sufficient to enable the detenu to make a re-- 
presentation against the order. It is possible for a District Magistrate or the Govern- 
ment to judge a man’s future activities by his past ; but the Government should 
state that his past actions indicated that his remaining at large was likely to be 
prejudicial to the public safety and the maintenance of public order. 

S. Suryaprakasam and P. V. Ramachandra Rao for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for Respondent. 


B.V.V. —— Petition allowed. 
Happell and Panchapakesa Sastry, FJ. Kunhotti v. Ammotti. 
23rd April, 1948. S. A. No. 2151 of 1945. 


Transfer of Property Act (IV of 1882), section 60—Pnior suit to enforce kanom—Decree 
Jor mortgage amount and compensation for tmprovements—Right of redemption—Fresh suit— 
Maintainability—Malabar Compensation for Tenants Improvements Act, sections 5 and 6. 

There is no indication in the Malabar Compensation for Tenants Improve- 
ments Act of the extinction of the right to redemption. Even ifa decreeis specifically 

ed in a suit to enforce a kanom for the mortgage amount and for compensation 

r improvements and arrears of rent the right of redemption will not be extin- . 

guished thereby. And a second suit for redemption of the kanom will lie 
notwithstanding the existence of the previous decree which has been allowed to 
become barred by limitation. 

C. K. Viswanatha Atyar for Appellant. 

S. Venkatachala Sastri for Respondent. 


B.V.V. : — Appeal allowed. 
Satyanarayana Rao, 7. Soma Reddi 2. Someswara Reddi. 
6th July, 1948. S. A. No. 2289 of 1945. 


Madras Agriculturists Relief Act (IV of 1938), sections 8, 9 and 13—Debt incurred 
after Act—Renewal of earlier debi—Scaling down——Docirine of failure of consideration— 
Applicability. : 

A debt incurred after the commencement of Madras Act IV of 1938, cannot 
be scaled down except in accordance with section 1 3 of the Act. But ina suit 
on such a debt the defendant can plead that the document executed after the 
commencement of the Act was a mere-voucher acknowledging a debt incurred 
f NRG' 
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prior to the commencement of the Act to which sections 8 and g of the Act would 
apply. If so much is pleaded and established the excess'over the amount due 
under the prior document on applying sections 8 and g may be treated as an 
amount in respect of which there is a failure of consideration. 

Kasturi Seshagiri Rao for Appellant. 

C. Rangaswami Aiyangar for Respondent. 

B.V.V. 


—— Case remanded. 
Satyanarayana Rao, F. Sikraji Bhikaji v. Kundanmal Pakraj. 
8th July, 1948. S. A. No. 2285 of 1946. 


Torts—Slander—Tom-tom that a pariy’s goods were sold by auction— Whether actionable. 
~~ The plaintiff sued the defendant for damages for slander. The complaint 
was that the defendant got a tom-tom made in the following words : “ S.B.’s goods ' 
(S.B., being the plaintiff)are being sold by public auction at 3 p.m., on 27th October 
1949.’ The plaintiff’s case was that the words used suggested the innuendo that 
the plaintiff was not solvent and that his goods were being brought to sale by 
auction by the creditor. 


Held, that the words used did not contain the alleged innuendo and that 
the claim for damages was not sustainable. 

The mere fact that the goods were being sold by auction without the addition 
that the goods were sold in pursuance of a decree or through the Official Receiver 
‘did not by itself suggest the inference that the goods were sold by auction because 
the owner of the goods did not pay his debts. 

R. Thirumalat Thathachariar for Appellant. 

Respondent not represented. 

B.V.V. 


Appeal dismissed. 


Panchapakesa Sastry, F. Sheik Moideen Sahib and another v. Abdul Rahoof Saheb. 
8th July, 1948. A. A. O. No. 69 of 1947. 


Civil Procedure Code (V of 1908), Order 21, rules 98 and 103—Suit to set aside summary 
order——Parties—Appeal against order of remand—sScope of enquiry. 

Under Order 21, rule 103, Civil Procedure Code there is a statutory right 
in favour of the persons against whom the order under rule 98 has been passed 
to file a suit to set aside the summary order. It is not necessary that other persons 
who may have an interest in the property along with the plaintiffs should be added 
as parties. 

“ia an appeal against an order of remand it is not open to the appellate Court 
to consider the other points in controversy. 

D. Ramaswami Aiyangar and 5, Kuppuswami for Appellants. 


N. Sivaramakrishna Atyar and A. Balasubramania Aiyar for Respondents. 
B.V.V. < —— 


Gase remanded. 
Satyanarayana Rao, f. Subba Reddi v. Narayanaswami Reddi. 
13th July, 1948. G. M. P. Nos. 3369, 3370, 3627 and 3691 of 1948. 


Civil Procedure Code (V of 1908), sections 24, 141 and Order 40, rule 1—Application 
for transfer of suit to High Court—Notice served on defendants—Order for transfer not made 
—Application for appointment of recetver—Maintainability in High Court. 

When an application for the transfer of a suit to the High Court is made under 
section 24, Civil Procedure Code, and notice is ordered it is in the nature of an 
original proceeding within the meaning of section 141 of the Code and the procedure 
of the Court in regard to suits becomes applicable thereto. Order 40, rule 1 of 
the Code will be attracted by section 141 to such proceedings and the High Court 
will have power to appoint a receiver before the transfer of the suit was ordered 
and after notice on the petition for transfer was served on the defendants. 

M. S. Ramachandra Rao for Petitioner in G. M. P. Nos. 3369 and 3370 of 1948 
and for Respondent in C. M. Ps. Nos. 3627 and 3691 of 1948. 


P. Somasundaram, P. Chandra Reddi and O. Chinnappa Reddi for Respondents 
in C. M. Ps. Nos. 3369 and 3370 of 1948 and Petitioner in C. M. P. Nos. 3627 
and 3691 of 1948. 
- B.V 


.V. — Order made. 
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een and Panchapakesa akih JIJ Adikesavalu Naidu v. Nanni- 
8th April, 1948. Muthuswami Chetty. 
“LL P. A. No. 19 of 1947. 

` Mortgagt—Sale to mortgagee ignoring sibnalads ‘morteage-—Sale of property in 

execution of decree obtained by intermediate mortgagee—First purchaser: dispossessed—Sutt on- 
morigage—Limitation—Starting point—Transfer of Property Act (IV of 1882), section 101. 

Where the sale in plaintiff’s favour turned out -invalid because the prior 
mortgagee ignored altogether the puisne mortgagee and his rights and purported 
to deal with the mortgagor as if there was no intermediate encumbrance and the’ 
latter obtained the properties in auction in execution of his own: decree on the 
mortgage, 

Held, that the plaintiff could not plead a fresh causé of action in his ae 
on the original mortgage when the sale was s declared invalid or when he was 

compelled to restore back possession, 

Held further, that the plaintiff in oe a case could onlyenforce his rights on. 
the original mortgage under section 101, Transfer of Property Act within the time 
allowed by law for a suit on the mortgage. . 

M. S. Venkatarama Aiyar and V. Natesan for Appellant. 

R. Thirumalat Thathachariar for Respondent. 


B.V.V. ae eee = ` Appeal allowed. 
Govinda Menon, F. Pechimuthu Thevar, In re. 
and July, 1948. Crl. R. C. No. 152 of 1948. 


(Crl. R. P. No. 144 of 1948). 

Timber Transport Rules, rule 5—“ When demanded ”—Grant of reasonable time. 
for production of permit. 

The words “when demanded ” in rule’ 5 of the Timber Transport Rules 
does not necessarily indicate that the production of the permit should be eo instanti. 
A reasonable time can be allowed for the production provided the timber is not 
taken out of the scheduled area within that period. 

K. Veerasam: for Petitioner. 

The Public Prosecutor (V. L. Ethtraj) for the Crown. 


B.V.V. a ; Petition allowed. 
Govindarajachari, F. Ummanath TEAM and another v. Pedru Souza. 
Bih July, 1948. A. A.'O.,Nos. .124 and 125 of 1947.. 


Civil Procedure Code (V of 1908), Order 21, rule 103-—Adzerse claim order—Prior 
suit regarding same subject pending—Fresh swit if need be filed, . 

When there is a suit or appeal filed by the defeated objector pending at thee 
time when the claim order is made, it is not obligatory on his part to file another 
suit after the passing of the order. 

S. T. Srinivasagopalachariar and K. P. Sarvothama Rao for Appellant. 

K. Srinivasa Rao for Re ponadate 


B.V.V. Appeal dismissed. 
Satyanarayana Rao, J.  Kandaswami Chettiar 2. Shanmuga Thevar. 
gih July, 19 S.A. No. 869 of 1946. 


Contract specific performance—Provision for payment of damages—Party in default 
—Reststance to suit for specific performance. 


Under a contract of sale the la ce was fixed at a certain figure and a portion 
thereof was paid as advance on that date, the baldnce being payable within onè 
month from the date of the contract. It “further provided “as follows: “ In case 
there is default in completing the sale deed within due date aforesaid the individual 
-who commits the default shall pay the other individual Rs. 100 as damages and 
in addition this contract shall become void ” wT 

Held, that the party who was in default could not say that the contract ceased 
to be enforceable merely because of his default and that the other party could 
enforce specific performance. 

K. S. Destkan for Appellant. ; 

A. V. Viswanatha Sastri and T. R. Ramachandran for dit cia 
‘œ BV.V.. — Appeal dismissed. 

NRC 
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Panchapakesa Sasiry, F. Madhava Kurup v. Muhammad Sukhi Saheb. 
12th July, 1948. A. A. A. O. No. 43 of 1946. 

Madras Non-residential Building Rent Control Order (as amended), section 8 (1)— 
Effect—Swuit for ejectment filed earlier—Decree passed subsequentlyp—Execution—Permissibility. 

Where a suit for ejectment was filed before the Amended Non-residential 
Building Rent Control Order took effect, and the decree for ejéctment having been. 
passed subsequently the decree-holder sought to put the decree in execution, 

Held, that the words “ in execution of a decree or otherwise ” in section 8 (1) 
of the Order applied only to decrees passed in suits instituted after 11th July, 1944, 
and that as the suit in this case had been filed earlier, the decree-holder was entitled. 
to apply for delivery in execution. 

< V. Venkatasubramantam for Appellant. 

S. R. Subramanta Atyar for Respondent. 


B.V.V. —— Appeal allowed. 
Rajamannar, C.f. and Mack, 7. Mrs. Sithamahalakshmi 2. Masilamani Mudaliar.. 
19th July, 1948. CG. M. P. No. 3086 of 1948. 


Madras Buildings (Lease and Rent) Control (XV of 1946), section 7 (2)—Relationship- 
one of mortgagor and mortgagee and not landlord and tenant—Construction of agreemeni— 
Order for svicttion—Wnit of certiorari. 

In June 1946, the petitioner and the 1st respondent entered into an agreement 
which provided as follows: that petitioner should advance to rst respondent a 
certain amount on mortgage by deposit of title deeds of certain property and that 
the amount was to carry interest at three per cent per annum, and that petitioner 
should pay a monthly rental for the premises and deduct therefrom a portiom 
towards the monthly. interest on the amount advanced. It further provided that 
the tenancy of the petitioner should not be disturbed on any account except at her 
option for a period of two years and further without repayment of the amount 
advanced. The petitioner advanced the amount provided under the agreement 
and entered into possession and later a memorandum of equitable mortgage 
was made and registered. ‘The respondent applied to the Rent Controller for 
eviction and the Chief Judge Court of Small Causes made an order in his favour. 
The petitioner having applied for a writ of certiorari, 

Held, that the relationship between the parties was one of mortgagor and 
mortgagee and not that of landlord and tenant and that the Chief Judge had no- 
jurisdiction to pass the order of eviction. 

I.L.R. 2 Mad. 187, referred to. 

P. Somasundaram and G. N. Chari for Petitioner. 

T. R. Sangameswaran for ist Respondent. | i 

B.V.V. — Writ issued and order quashed. 


Govinda Menon, 7. The Public Prosecutor v. Ibrahim Sahib. 
2154 July, 1948. Crl. Appeal No. 45 of 1948. 


Arms Act (XI of 1878), sections 19 and 20—Person returning from Ceylon: 
fo British India—Possession of live cartridges—Aitempt to conceal same from customs 
The ondent who had a licence for possessing arms in the then Indian 
State of Pudukottah was found at an Indian port on his returning from Ceylon 
with certain live cartridges. He tried to hide them but the customs authorities. 
detected the same and prosecuted him for offences under sections 19 and 20 of 
the Arms Act. 
Held, that the bringing of the cartridges by sea from Ceylon to British India 
‘was an act within the meaning of section 19 (c) and in as much as there was an 
intention on his part to hide his act from the observation of the customs officers 
he was liable to be convicted under section 20 of the Arms Act. 


The Public Prosecutor (V. L. Ethiraj) appellant in person. 
V. T. Rangaswami Aiyangar and R. Santhanam for Respondent. 
B.V.V. ; ——— Appeal dismissed. 
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The Chief Justice and Satyanarayana Rao, J. Radhakrishnan and another v. 
23rd April, 1948. Satyanarayana and others. 


S. A. No. 1566 of 1945. 


Hindu Law—Partition—Division in status—Filing of plaint—Summonses served— 
Effect—Revocation of intention—Permissibility. 


The plaintiff sued for a declaration that the sales in respect of certain family 
properties did not bind him and for partition and possession thereof. The plaint 
referred to an earlier suit instituted by the present 2nd defendant for partition 
of the joint family property. The plaint in that suit contained the following 
averment: “ The plaintiff being unwilling to remain joint with the defendants 
has decided to become divided and he has filed this suit for separation of his 
share after discharging the family debts separated and for recovery of possession 
of the same.” The suit summonses were served on all the defendants therein. 
After the issues were settled the 1st defendant in the earlier suit died and the 
plaintiff therein thereupon made the following endorsement on the plaint : ‘ As 
the 1st defendant had died and as the plaintiff himself had to manage the family 
the plaintiff hereby revokes the intention to divide expressed in: the plaint and 
agreeing to remain as a joint family member, he withdraws the suit.” 

Held, that the material intention to separate contained in the plaint and 
communicated to the other members brought about a division in status and that 
it was not open to the plaintiff in the previous case to withdraw his intention to 
separate, and that in the absence of a re-union the rights of the parties should be 
worked out as among divided members. 


M. S. Ramachandra Rao for Appellants. 
D. Narasaraju, G. Chandrasekhara Sasiri and K. B. Krishnamurthi for Respondents. 


B.V.V. ———— Appeal allowed in part. 
Govinda Menon, 7. Kandaswami Goundan, Jn re. 
6th Fuly, 1948. Govind Goundan and others. 


Cr. R. C. Nos. 1267 and 1307 of 1947. 
(Cr. R. P. No. 1152 and 1191 of 1947), 


Essential Supplies (Temporary Powers) Act (XXIV of 1946), section 7—Sale and 
transport of paddy without permit—Offence committed before Act took effect—Same 
punishable under Ordinance then in force—Conviction—Sustainabutty. 


The accused were prosecuted of an offence under section 7 (1) of the Central 
Act XXIV of 1946, for selling paddy to a person other than the Collector or his 
agent and transporting the same without a permit. At the time of the alleged 
offence namely, 5th February, 1947, the enactment in force was Act XXIV of 
1946. The Defence of India Rules expired on goth September, 1946 and was 
repealed by Ordinance No. XVIII of 1946. The latter Ordinance again was sub- 
stituted by Act XXIV of 1946 which came into effect in November, 1946. It 
appeared that the Collector’s order which was alleged to have been contravened 
was promulgated on 15th June, 1946, under section 81 (2) of the Defence of India 
Rules then in force. 


Held, that the effect of section 3 of the Ordinance XVIII of 1946 was that the 
sale and transport of paddy without the Collector’s permit was an offence there- 
under and that the accused were liable to be convicted for the said offence even 
though the Ordinance had been replaced by the Central Act XXIV of 1946. 


50 Bom.L.R. 295, relied on. 
P. S. Kailasam and P. Bast Redd: for Petitioners. 
“The Public Prosecutor (V. L. Ethtraj) for the Crown. 


B.V.V. E Sentence modified 
NBC 
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Govindarajachari, F. Girjaram Singh v. Moopur Samban and athers. 
16th July, 1948. S. A. No. 1591 of 1945. 


~ Madras Agricilturists Relief Act (IV of 1938)—Open payment—Appropriation— 
Overt act necessary—Amount paid being equal to tnterest—Failure to. appropriate. 

There must be an overt act from which appropriation can be reasonabl 
deduced or inferred. The decision in Raghava v. Devarajulu, 1.L.R. 1943 Mad. 
663 only held that there was an appropriation in regard to the excess of the 
payment over the interest then due. It says nothing as to the appropriation of 
that portion-of the payment which is equal to the interest due at that time. 
Such part of the payment is really an open payment which is liable to be subse- 
quently appropriated in a manner favourable either to the creditor or the debtor. 
And in the absence of such appropriation it would continue as an open payment. 


'. R. Gopalaswamt Aiyangar and N. T. Raghunathan for Appellant. 
T. L. Venkatarama Ayyar for Respondents. 


BWV. | Appeal dismissed. 
so ee i i 

Satyanarayana Rao, F. Sabapathy Pillai and others v. Mohammad 
-16th July, 1948. : Ilais Sait and others. 


S.A. No. 2371 of 1945. 


Civil Procedure Code (V of 1908), Order 21, rule 57 (as amended in Madras)— 
Attachment before judgment—Decree subsequently passed—Intertm attachment made absolute 
— Dismissal of execution petition without notice to decree-holder—Attachment directed to be 
continued—Private alienation thereafter—Validtty. 


The plaintiff who filed a suit on a promissory note executed by the first 
defendant in his favour applied for and obtained an interim order for attachment 
‘before judgment of certain immoveable properties belonging to the said defendant. 
‘The suit was subsequently decreed ex parte and the interim attachment was made 
‘absolute. Later on the decree-holder applied for sale of the properties and the 
court eventually ordered proclamation and sale. Before the adjourned hearing 
however the office put,up a note stating that it was then discovered that the 
properties which were sought to be sold were within the jurisdiction of another 
District Munsiff’s Court. The hearing was thereupon advanced without notice 
being given to the decree-holder and the petition was dismissed but the attachment 
twas directed to continue. The decree-holder thereupon applied for transmis- 
sion‘of the decree to the proper court for execution but meanwhile the properties 
‘were transferred by the judgment-debtor in favour ofa third person. The plaintiff 
idectee-holder contended that notwithstanding the dismissal of his petition the 
otiginal attachment before judgment subsisted and that the alienation contrary 
thereto was invalid. 

Held, that the order dismissing the petition without notice to the decree-holder 
was a nullity. 

Held further, that the attachment made before judgment suvsisted after the 
‘passing of the decree and that the Court could only dismiss the execution petition 
on the ground that it had no jurisdiction to entertain the same and that the 
attachment did not cease to have effect and that consequently the third party’s 
purchase was: invalid. - 

P. S. Ramachandran for Appellants. 

A. C. Sampath Aiyangar for Respondents, 


B.V.V. pt as Appeal allowed. 
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Rajagopalan, . F. ` Lakshmidevamma v. Nagayya and others. 
16th July, 1948. C. R. P. No. 117 of 1947. 

Civil Procedure Code (V of 1908), section 115 and Order 1, rule 1ro—AÁddition of 
party by Court—Proper party—JAnterference in revision. ' 

The plaintiff who claimed that on the death of her husband she succeeded 
to his properties sued defendants 1 to 3 the other members of the family for a 
declaration of her right and for a permanent injunction restraining the defendants 
from interfering with her enjoyment of the properties. The second defendant 
pleaded jus trit on the ground that his son, who was subsequently impleaded as 
the fourth defendant, was the adopted son of the plaintiff’s husband and that he 
was in possession of the properties. The fourth detendant was impleaded as party 
on his own application. `. ; 


Held, that the fourth defendant was a proper party to the suit and that the 
order for his joinder was not liable to be set aside in revision at the instance of 
the plaintiff. JM 

B. V. Ramanarasu for Petitioner. 

Konda Kotayya for Respondents. _ 


B.V.V. a Petition dismissed. 
Govinda Menon, J. Nambi Seshiah, In re. 
20th July, 1948. Cr. M. P. No. 1472 of 1948. 


Criminal Trial—Defence uniness—Issue of bailable warrant—Propriety. 


It is not proper for a Magistrate to issue a bailable warrant to a defence witness 
who has not appeared unless the accused asks for it. 


G. Gopalaswami for Petitioner. 
“The Public Prosecutor (V. L. Ethiraj) for the Crown. 


B.V.V. ` Ss Order for transfer made. 
Govinda Menon, J. The Public Prosecutor v. Ramalingeswaraswamy. 
2154 July, 1948. Cri. App. No. 114 of 1948. 


War Risks (Goods) Insurance Ordinance, section 7 (2)—-Offence under—Prosecution 
after section ‘7, was repealed—Validtty—Effect of retention of sections 12 and 12-4. 

The accused was convicted by the trial Gourt of an offence under Section 7 (2) 
of the War Risks (Goods) Insurance Ordinance but the conviction was set aside 
by the Sessions Judge on the ground that at the time the prosecution was 
launched, section 7 of the Ordinance had been repealed and that therefore there 
was no jurisdiction for the Courts to entertain the case. The Crown having 
appealed, 

Held, that the repeal of section 7 will not take away the right which the 
Crown had to institute prosecutions for an offence committed when section 7 
was in force! and that the retention of sections 12 and 12-A in the statute indicated 
that such prosecutions were competent. 

The Public Prosecutor (V.L. Ethiraj) for Appellant. 

. G. Chandrasekhara Sastry for the Accused. 


B.V.V.: i ——— Appeal allowed. 
Rajagopalan, J. Janakumara Nainar v. Periasamy. 
agrd July, 1948. | Goundan and others, 


A. A. O. No. 320 of 1946. 


` Rsecution—Order for filing of sale papers—Extension of time—Dismissal of appli- 
cation on last date to which time was extended— Validity. 
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The appellant filed the Execution Petition in the lower Court on 24th 
September, 1945 and he was directed to furnish the sale papers. Time was 
extended periodically and on 31st October, 1945 he applied for further time. 
The order of the court was “ Time extended finally 2nd November, 1945.” The 
sale papers not having been filed on 2nd November, 1945 the court dismissed the 
execution petition on that day. 


Held that the effect of the order was that time was granted till 2nd November 
1945 and that the order of dismissal passed on the latter date was without juris- 
diction. 


D. Ramaswami Atyangar for Appellant. 
A. Narasimhachariar for Respondents. 
B.V.V. —— Appeal allowed, 


‘Rajagopalan F. - Nookaratnam v. Suryanarayana. 
agrd July, 1948. A.A.A.O. No. 308 of 1946. 


Civil Procedure Code (V of 1908), Order 21, Rule 32—Decree for restitution of 
conjugal rights—Meamng of word “‘wilful”—Discretion of Court to order attachment. 


The use of the expression “may” in Order 21, rule 32, Civil Procedure 
Code, vests the executing Court with a discretion which is to be exercised in a 
judicial manner. The word ‘ wilfully ’ in the section does not mean ‘ unreason- 
ably.’ In the case of a decree for restitution of conjugal rights the réfusal-of the 
judgment-debtor to live with her ‘husband expressed in unequivocal terms is 
‘ wilful’ within the meaning of the Rule. 


M.S. Varadacharya for Appellant. 
K. Bhimasankaram for Respondent. 


B.V.V. . —— Appeal allowed. 
Govindarajachari, 7. Kamanna and others, Jn re. 
23rd July, 1948. S.R. No. 1660 of 1948. 


Court-Fees Act (VII of 1870) (as amended in Madras), Article 17-B—Applicability 
—Suit framed as one against guardian and trustee for accounts and claiming specified 
amount with ad valorem court-fee paid thereon—Decree for possession and for the amount 
claimed as profits—Appeal against—Court-fee. 


The plaintiff sued for recovery of certain properties who prayed that the 
defendants who were described as guardians and trustees should render an account 
of the rents of the properties. The plaintiff however treated the suit as a claim 
for recovery of a specified amount and paid ad valorem court-fee thereon. ‘The 
trial court decreed the suit with reference to the relief of possession and with 
reference to the amount claimed, it allowed the same as profits and interest, the 
exact amount however being left to be determined later. The defendants having 
preferred an appeal, the question of court-fee payable was raised on a reference 
under Section 5 of the Court-Fees Act. 


Held, that it was not possible for the defendants to estimate the value of the 
relief granted by the decree as against them and that they could pay a court-fee 
of Rs. 100 on the memorandum of appeal, the same being leviable to court-fees ' 
under Article 17-B of the Court-Fees Act as amended in Madras. 


C. Rama Rao for Appellants. 
The Government Pleader (K. Kuttikrishna Menon) for the Government. 
B.Y.V. Order for payment of additional court-fee made. 
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Rajamannar,| C.F. and Mack, 7. Sri Venkateswara & Qo. m 
6th uy; 1948. Alwar Chetty and: others. 
: O:S.A. No. 85 of 1947. 


Presidency Towns Insolvency Act (III of 1909), section.9, clause (g)—Letter by debtor 
to creditor tntimating inability to pay—When amounts to notice of suspension of payment: 
The question whether a: letter by, a debtor to. his creditor would amount to 
4 notice of suspension of payment of debts.within section 9, clause (g) of the Presidency 
Towns Insolvency Act is more one of fact than law, the question being om the 
evidence what is the impression left upon the creditor by the letter. While 
a bare declaration of inability to pay debts does not amount to an act of insoly 
it may well, be accompanied by such circumstances and might have been. in a 
context that if the impression produced upon the minds of the creditors. receiv; 
it is such as to amount to a statement that the debtor is going to suspend the payment 
of his debts it might amount to anvact of insolvency. 

Where the business of. the debtor firm had stopped and several creditors who 
Were pressing for payment of dues had been satisfied with accepting less than what 
was due to them in money or goods or in.both, though there is no explicit statement 
in the letter that the partners, were giving notice that they had suspended: pay- 
ment of debts, the debtor’s letter could be held to constitute notice of suspen- 
gion. of payrnènt. It is rarely that one comes across a definite statement in the 
terms of the language of the section and it is more often than not a matter of 
inference. 

K. Subramanyam for Appellant. 


C. Srinivasachari, T. V. Srimvasan and: The Official Assignee of Madras for 


Respondents. 
K.S. Appeal allocued- 
, | 
Govindarajachari, 7. Venkatapathi v. Nagiah. 
aist July, 1948. C. R. P. No. 1068 of 1946. 


Provincial Insolvency Act (V of 1920)——Official Receiver framing schedule of credttors— 
Power to scale down debt under Madras Act IV of 1938—Annulment of adjudication and 
vesting of insolvents’ property in a Special Receiver under section 3.7 of the Provincial Insolvency 
Aci—Creditor whose debi had been scaled down after due-notice to him by the Official Receiver 
—If can claim before Special Receiver that his debt was not liable to scaling down. 


In framing the schedule of creditors the Official Receiver is acting under a 
delegated authority under the provisions of the Provincial Insolvency Act. A 
scaling down ofa debt by the Official Receiver is valid'and must be upheld. Accord- 
ingly when there is an annulment of adjudication and vesting of property in a special 
Receiver under section 37 of the Provincial Insolvency Act a creditor whose debt 
has been scaled down by the Official Receiver cannot contend before the Special 
Receiver that the debt due to him was not liable to.be scaled down under Madras 
Act IV of 1938. In the absence of any provision in Madras Act IV of 1938, 
designating the Courts which are empowered to scale down debts due from 
insolvents, it is to be governed by the Provincial Insolvency Act and as the Official 
Receiver is legally empowered to frame a schedule it follows that for determin; 
the amount due to a particular creditor he has jurisdiction to scale down:the debt 


under Madras Act IV of 1938. 
M. S. Ramachandra Rao for Petitioner. 
B. V. Ramanarasu for Respondent. 
KS. | et ee Petition allowed. 


18 


Govindarajachari, J. Govinda Nair. v. Srinivasan Pillai. 

aand July, 1948. A. A. A. O. No. 319 of 1946. 

Madras Agriculturist’ Relief Act (IV of 1938), section 3 (5)—“ Creditor ” includes 

his assigns—Allotment of mortgage debt due to joint family to’one member by registered 

partition deed—Sufficient legal assignment for purposes of definition of “ creditor è to 
make him “‘same creditor.” 

If there was a writing at the time of the partition of a joint Hindu family 
evidencing the allotment of a promissory note debt to a person, that would be a 
legal assignment giving him the position of a creditor under the note and as he 
was the assignee of the former creditor, the definition of “ creditor” in Madras 
Act IV of 1938, would make him the “same creditor.” In the case of a mort- 
gage debt if there is a registered deed of partition there will be a legal assignment 
so as to make the creditor the “same creditor ” for purposes of Madra: Act IV 
of 1938. 

Deco in C. R. P. No. 348 of 1939 and C. R. P. No. 971 of 1942, applied. 
. Qyere-—Whether and to what extent a partition can be regarded as an 
assignment for the purpose of other statutes or where questions other than those 
which arise under Madras Act IV of 1938, fall to be considered. 
-. V. Balakrishna Eradi for Appellant. 

C. S. Swaminathan for Respondent. 


K.S. ——— Appeal allowed. Leave to appeal refused. 
Panchapagesa Sashy, J- Venkataratnam v. Appalaraju. 
o2nd July, 1948. S. A. No. 225 of 1946. 


Malicious prosecution—Suit for damages for—Gist of and onus of proof. 

In an action for damages for malicious prosecution the onus is on the plaintiff 
to prove want of reasonable and probable cause and also malice. Itis not 
sufficient for the plaintiff merely to prove that he was prosecuted and that the 
prosecution terminated in his favour. He must go further and prove the circum- 
stances under which the prosecution was instituted. If his evidence prima facie 
leads to the conclusion that there has been want of reasonable enquiry on the part 

-of the defendant before he instituted the prosecution and if there is no evidence 
on the side of the defendant at all, the plaintiff would have discharged the burden 
that lies on him. If, however, the defendant also gives evidence or facts which 
he desires to prove, then the entire evidence has to be considered and upon that 
a conclusion must be come to, whether there was absence of reasonable and probable 
cause for the prosecution. If on a consideration of the evidence on both sides, 
it is in doubt whether there was reasonable enquiry on the part of the defendant 

as to the truth of the case, then it must be taken that the plaintiff has failed to 
discharge the burden that is upon him of establishing absence of reasonable and 
probable cause. 

K. Mangachari for Appellant. 

K. Bhimasankaran for Respondent. 


K.S. Appeal dismissed. Leave to appeal refused. 
Satyanarayana Rao, J. Viswanatham v. Balarami Reddi. 
22nd July, 1948. 5S. A. Nos. 2029 of 1945, etc. 


Limitation Act (IX of 1908), Art. 115—Claim for damages for use and occupation 
against tenant at sufference—Limtiaton. l 
“The essence of an action for damages for use and occupation against a 
person who continues in possession as a tenant at sufferance is one based upon an 
implied contract and not either on tort or on a statutary obligation and the 
Article of the Limitation Act applicable to such an action is Article 115 and not 
Article 120. 

Ch. Raghava Rao for Appellant. 

T. Venkatadri for Respondent. l 
KS. | Appeals dismissed. Leave to appeal refused. 
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Satyanarayana Rao, F. Ramaharshanam v. Subba Rao. 
22nd July, 1948. S. A. No. 2058 of 1945. 
Registration Act (XVI of 1908), sections 32 and 35—Presentation Jor registration 

by vendee—Step-mother of children of deceased vendor admitting execution—Sufficiency. 
Where a vendor was dead there is no defect if the vendee under the docurhent 
presents it for registration. Under section 32 of the Registration Act a person 
claiming under a document can present it for registration. Under section 35 
when a document is presented for registration execution must be admitted and 
if the executant is dead, either by the representative or the assignee of the deceased 
executant. Where the step-mother of the executants’ minor sons accepted execution 
as representative of the deceased the requirements of law are satisfied and the 
registration of the document must be held to be valid although it is found thatthe 
step-mother was not the guardian of the minors who were living with their natural 
grandmother. The admission of execution by a person closely related to the 
minor and one whom the Court would consider as eligible for appointment as 
lawful guardian can satisfy the requirements of section 35 of the Registration Act. 


(1944) 2 M.L.J. 126, relied on. 
N. Narasimham, N. Ramakrishnayya and N. Seetharamayya for Appellant. 
B. Manavala Chowdhury and M. S. Ramachandra Rao for Respondent. 


K.S. Appeal dismissed. Leave to appeal refused. 
Govindarajachari, J. Addala Swami v. Gouth Muttarao. 
„ 27th July, 1948. A. A. A. O. No. 241 of 1946. 


Res Judicata—Execution proceedings—Applicability of principles of res judicata. 

Where an executing Court directs execution to proceed after notice to judgment- 
debtor any objection which could have been taken on the ground of limitation or as 
regards the executability of the decree or the like must be held to have been decided 
adversely to the judgment-debtor on the principle of constructive res judicata. Where 
a particular objection is referred to and overruled it operates as res judicata. Whether 
the reason given for so overruling is right or not has no bearing on the question 
whether the order operates by way of res judicata. 


V. Parthasarathi for Appellant. 
C. Rama Rao for Respondent. 


K.S. Appeal dismissed. Leave to appeal refused. 
Govinda Menon, F. Sha Phudajee Naganlal. 
29th July, 1948. Orl. App. No. 95 of 1948. 


Madras Paper Control (Licensing Economy and Distribution) Order (U of 1945) 
clauses 3 and'7 as continued in Act XIV of 1946—Selling strawboards without obtaining 
license—O ffence—‘‘ Strawboard ”’—If paper. 

It cannot be accepted that strawboard does not come within the meaning 
of the term “ Paper ” within in the meaning of Madras Paper Control (Licensi 
Economy and Distribution) Order (XIV of 1946). However as the accused ac 
under a bona fide belief that no license was necessary for selling paper as the Central 
Government had removed the control, the confiscation of the paper obtained 
from mills and sold without obtaining a license will be a real hardship and the 
order of confiscation was set aside. 


V. Rajagopalachari and P. S. Kothandapani for Accused. 

The Public Prosecutor (V. L. Ethtraj) for the Crown Prosecutor on ‘behalf of the 
Crown. v5 aoa A 

K.S. — Order varied. 
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Rajamannar, C.F. and Yahya Ali, J. Chelliah Pillai v. The Gommissioner. of 
and August, 1948. Income-tax, Madras. 
C. M. P. No. 811 of 1948. 


Income-tax Act (XI of 1922)—Income—Amount received by assessee from sale of trees 

of spontaneous growth standing on channel poramboke—If “ income” liable to tax. 

“ Amounts received by an assessee by the sale of trees on channel poramboke 
are “income” liable as such to income-tax. The receipts cannot be said to be 

tral because inf the ordinary course of nature ofe cannot expect trees to grow 
again particularly when such trees were of spontaneous growth. The receipt 
carimot be said to be non-recurring though it might not recur at certain intervals. 
It can be perceived that there can be an expectation of similar income from trees 
which might naturally be expected to grow in the place of those which have been 
cut and sold. The fact that the return may be at long intervals would not take 
away the proceeds from the category of “income.” 

' (1930) 59 M.L.J. 265: I.L.R. 54 Mad. ar, relied on. 

. R, Sangameswaran for Petitioner. 


C. S. Ramarao Saheb: for Respondent. 
Petition dismissed. 


K.S. eee 
Rajamannar, C.J. and Yahya Ali, F. Shanmuga Vel Nadar & Sons v. The. Com- 
ond August, 1948. missioner of Income-tax, Madras. 


Case Referred No. 17 of 1946. 


Excess Profits Tax Act (1940), section 8 (1)—Business previously carried on and owned 
in partnership by Hindu undivided family and a stranger —Disruption of family and carrying 
on of business by partnership composed of members of the family and same stranger—If“ change” 
in the persons carrying on the business. 

There is a change in the persons carrying on a business within the meaning” 
of section 8 (1) of the Excess Profits Tax Act, 1940, when the business which was 
previously carried on and owned by the Hindu undivided family and a stranger 
is on disruption of the family being carried on and owned by a partnership composed 
of the members of the quandom family and the stranger. - 

(1944) 1 M.L.J. 112: 1.L.R. 1944 Mad. 504 (F.B.), applied. 

It cannot be said that when the family was carrying on business in partnership 
with the stranger all the members of the family were also persons carrying on the 
business and that there was no change in the persons carrying on the business. 

(1934) 67 M.L.J. 366 (P.C.), relied on. 

N. T. Raghunathan and N. T. Ramanujam for the Applicant. 

C. S. Rama Rao Saheb for the Respondent. 


K.S. — Reference answered. 
Panchapagesa Sastri, F. Venkatarangacharyulu v. Vankanna, 
„4th August, 1948. S. A. No. 2349 of 1945. 


= ` Madras Estates Land Act (I of 1908), section 3, Explanation (1)—Village granted 
to agraharamdars—Existence of minor tnams—Effect—Waste lands not included in grant 
not set apart for communal purposes—Effect. 

Where minor inams are shown to exist in a village the grant of the remaining 
property cannot be taken to be of a whole village and such a grant would not 
satisfy the definition of the term “ Estate ” in the Madras Estates Land Act. In the 
absence of proof that the waste lands not included in the grant to the agraharamdars 
had been set apart for communal purposes, Explanation (1) to the definition of 
the term “Estate” in the Madras Estates Land Act does not apply and’ 
a ‘Civil Court’ has jurisdiction to grant a decree for ejectment. 

(r 5) 1 M.L.J. 300, relied on. 

Pa ngadhani and C. V. Narasimha Rao for Appellant. 
., M. Appa Rao for Respondent. - 
K.S. Appeal allowed. Leave to appeal granted. 
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Mack, 7. Venkatacharyulu & others v. Shri Venugopalaswami 
30th July, 1948. Varu represented by trustees. 
C.R.P. No. 762 of 1947. 

Civil Procedure Code (V of 1908), Order 33, rule (5)—Objection to pecuniary jurisdiction 
—If should be decided before leave to sue in forma pauperis is granted. 

An objection as to the pecuniary jurisdiction of the Court need not be deter- 
mined before permission to sue in forma pauperis is granted. It does not come 
within the scope of Order 33, rule (5), Civil Procedure Code as one of the 
grounds on which an application for permission to sue in forma pauperis may be 
rejected. 

i B. V. Subrahmanyam for Petitioners. 

D. Næasaraju and K. B. Krishnamurthi for Respondent. 

, VS. ——— Petition dismissed. 
Govindarajachari and Mack, F}. Amirthalingam Pillai, In re. 

4th August, 1948. U. S. R. No. 5999 of 1948. 

Criminal Trial—Practice— Judgment of High Court in a Referred trial confirming 
conviction and sentence for murder passed by District and Sessions Court—Leave to appeal to 
His Majesty in Counctl—High Court has no jurisdiction to grant. 

In an application for leave to appeal to His Majesty in Council against the 
judgment of the High Court in a Referred trial confirming the conviction for murder 
and sentence of death passed on the petitioner in the District and Sessions Court, 

Held, there is no statutory provision conferring on the High Court jurisdiction 
to grant such leave. There is no inherent power in the High Court to grant leave 
to appeal to His Majesty in Council and section 223 of the Government of India 
Act, 1935, which preserved the jurisdiction of the High Court to the extent it existed 
before is of no avail as there was no inherent power or jurisdiction in the High 
Court. Rule 2 of the Judicial Gommittee Rules does not give any right of appeal 
and the rules deal only with the procedure which is to be followed in regard to 
the several appeals which may be taken to the judicial committee. Even assuming 
that the Supreme Court at Madras had the same powers as the Court of King’s 
Bench in London and that the High Court has inherited the jurisdiction of the 
Supreme Court it cannot be said that the King’s Bench’ had any inherent power 
to grant leave to appeal to a higher tribunal. There is no jurisdiction under 
clause 41 of the Letters Patent of the High Court to grant leave to appeal to His 
Majesty in Council against judgments of Presidency High Courts in Criminal 
Appeals against judgments of the Courts of session in the mofussil. 

I.L.R. 58 Cal. 414, referred to. 

Besides it was enacted in 1943 that “clause 41 of the Letters Patent shall 
cease to have effect.” (See section 7 T of Act XXVI of 1943). 

Certificate under section 205 of the Government of India Act, 1935, refused. 

D. A. Shanmughasundaraswami for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. — Petition dismissed. 
Govinda Menon, F. R. Srinivasan and others v. The Andhra Bank, Ltd. 
6th August, 1948. C.R.P. No. 797 of 1948. 

Civil Procedure Code (V of 1908), Order 21 rule, 66 (2) (e) and (f)—Sale proclamation 
—Market value—Court, if bound to fix its own valuation and insert such value in the pro- 
clamation. 7 

The Court is under no obligation to embark upon an enquiry regarding the 
value of the property to be sold and to insert such value in the proclamation of 
sale. Clause’ (f) of Order 21, rule 66 (2), Civil Procedure Code cannot be 
construed as including within its ambit any statement about the Court’s view 
about the market value. By enacting the new clause (e) in rule 66 (2) of Order 
21, Civil Procedure Code, it should be deemed that the residuary clause ( f) is 
intended to cover matters other than the market value. 

S. Ramachandra Aiyar for Petitioners. 

P. Somasundaram for Respondent. 

VS. 
NRG 





Petition dismissed, 
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Govinda Menon, 7. Nalliappa Pillai v. Palaniandi Ambalam. 
10th August, 1948. Crl.R.C. No- 584 of 1947. 
(Crl.R.P. No. 480 of 1947). 
Criminal Procedure Code (V of 1898), section 203—Scope—Complaint referred to 
police for enquiry—Rejection under section 203 after considering police report—Opportuntiy 
to complainant to show that the report was wrong—Necessity. 
Nowhere is it stated that a Magistrate who has referred a complaint for 
_ enquiry should, after receipt of the police report, give an opportunity to the com- 
plainant to adduce evidence to show that the report of the police is wrong or in- 
correct. Section 203, Criminal Procedure Code does not impose a duty upon the 
Magistrate before whom the complaint is made or to whom it has been transferred 
to give an opportunity to the complainant to show that the report of the police 


enquiry is wrong. All that the Magistrate has to do is to consider the statement . 


on oath if any, of the complainant as well as the result of the investigation or 
enquiry under section 202, Criminal Procedure Code before he dismisses. the 
complaint. |, 

A. V. Narayanaswam: Atyar for the Petitioner. 

K. Veeraswamit and N. Kasiviswanathan for the Respondent. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


VS. —— Petition allowed. 
Rajamannar, C.J. and Yahya Ali, F. W.L. Knopp v. Commissioner of Income- ’ 
10M August, 1948. tax, Madras. 


Ciase Refd. No. 20 of 1946. 


Income-tax Act (XI of 1922)—Carying on a trade—Purchase and sale of shares. 

Where an assessee, a partner in a firm of stock-brokers, sold during the year 
of accounting shares in various companies on 12 occasions and as a result of these 
sales he made a substantial profits, on a question whether the ventures in question 
were ventures in the nature of trade, 

Held: In the circumstances it could not be said that the assessee was not 
carrying on a trade. It was not a case in which the assessee purchased a large 
number of shares for investment and gradually or at a time disposed of such of the 
shares which he did not wish to retain. There were enough materials to hold that 
the assessee must have been purchasing these shares with a view to resale and the 
purchases and sales were transactions in the course of carrying on business. 

O. T. G. Nambiar instructed by Messrs. King and Patridge, Attorneys-at-law for 
the Applicant. 

C. S. Ramarao Saheb, for the Respondent. 


V.S. ——— Reference answered. 
Govindarajachart and Mack, JJ. Periyasami Asari, Jn re. 
12th August, 1948. Cri. App. No. 402 of 1948. 


Madras Borstal Schools Act (V of 1926), section 10-A—Recommendation for special 
treatment— Justifying circumstances. i . 

Where in a case in which the accused was convicted of the murder of his mother, 
though there had been no sudden provocation but long and sustained provocation 
which resulted in a complete break down of control and the accused had 
been the victim of an abnormal and unnatural environment bereft of maternal 
affection, 

Held, that it was not a fit case in which he should serve a long term of life 
imprisonment in an ordinary jail. The mitigating circumstances were sufficiently 
cogent to justify a recommendation to Government to give the accusèėd special 
treatment under section 10-A of the Madras Borstal Schools Act, and in exercise 
of their prerogative under section 401, Criminal Procedure Code to remit a 
portion ofhis ordinary punishment. 

9. Appeal dismissed. Recommendation 
made io Government for treatment under 
section 10-A, Madras Borstal Schools 
Act. 
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Mack, |}. Venkatarama Aiyar v. Unnamulai Ammal. 
goth Jul, 1948. A, A. O. Nos 508 of 1946 

Civil Procedure Code (V of 1908), Order 41, rule 23—Pariy who did not signify his 
intention of appealing against remand order by applying for stay—Appeal against remand ordei 
—If maintainable afte: the decision at rehearing on remand. 

In the case of a remand it may often be that the first appellate Court formulates 
an entirely ‘fresh footing on which the parties should proceed to a fresh trial and 
if the parties do so without in any way signifying or indicating their non-acceptance 
of this new basis for a fresh hearing, by adopting the simple method of applying for 
stay of further proceedings under the remand order they must be deemed to ae 
accepted the new basis and submitted to a fresh trial on the new footing. After a 
decision in the rehearing an appeal against the order of remand is not sustainable 
and the remedy will be only by way of appeal be Seas the decision at the rehearing 
on remand. ‘The wide privileges of appeal conferred by the Legislature should be 
exercised within the confines of reason -and practicability. Observations in 37 
Mad. 29 treated as obiter and distinguished. 

Authorities discussed. 

V. T. Rangaswami Atyangar for Appellant. 

A. Seshachariar for Respondent. 

K.S. Appeal dismissed. Leave to appeal granted. 


Horwill, J. Paramasivam Pannaiyar v. Kumaraswamy Pannaiyar. 
grd Augusti, | 1948. S. A. No. 2279 of 1946. 
Sale of land—Vendee keeping consideration to pay debts of vendor but not paying the debts 
—Vendor paying—Remedy of—Indemnity o damage—Contract Act (IX of 1872), 
section 69—If applicable. 

Where a sale was free of encumbrance and the vendee contracted as considera- 
tion for the property to pay two debts of the vendor, a failure to pay the debts 
could give the vendor the ordinary remedies which are open to a party upon a 
breach of contract. But in such a case there is no express or implied covenant to 
indemnify the vendor against any loss that might be incurred by him because of 
the breach of the covenant. 

Case-law discussed. 

The vendor discharging the debts cannot claim a right to reimbursement under 
section 69 of the Contract Act. 

D. Ramaswami Aiyangar for C. S. Rajappa for Appellant. 

A. Swaminatha Atyar for Respondent. 


K.S. —— i Appeal allowed. 
Satyanarayana Rao, 7. The Official Receiver, Ramnad v. Devarayan Chettiar. 
4th August, 1948. ; A. A. O. No. 207 of 1946. 


. - Provincial Insolvency Act (V of 1920), section 28-A (introduced by Act XXV of 1948) 
—Scope and |effect—Insolvency of Hindu father—Power of disposition over sons’ shares— 
Vesting. : 

Sa 1 28-A of the Provincial Insolvency Act introduced by the amending 
Act, XXV of 1948, is retrospective and the effect of the amended provision is that 
in the right, of the father and manager of the joint family (on the adjudication of 
the father. in 1936 as insolvent) the Official Receiver was entitled to take pos- 
session of the entire property and also collect rents and profits for applying them 
for the discharge of the debts of the father which were not tainted by illegality 
or immorality. The father and therefore the receiver could not exercise the power 
of disposition over the sons’ share after a suit for partition had been instituted: 

(1942) 2 M.LJ. 457: LL.R. (1943) Mad. 83 (F.B.) not followed. 

K. Krishnaswami Aiyangar and N. C. Raghavachari for Appellant. 

M. Murugappa Chettiar for Respondent. T 

K.S. | — Appeal partly allowed, 

NRC . 
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Satyanarayana Rao, J. Karamadai Naicken v. Raju Pillai. 
6th August, 1948. - S. A.-No. 78 of 1946. 


Limitation Act (IX of 1908), section 19—Statement that there was a liability but that 
ut had been discharged—If and how far an acknowledgment. 


A statement by a debtor that there was a liability but that it was discharged 
does not amount to an acknowledgment. Such a statement must be taken as a 
whole and the intention of the person making it must be gathcred by reading the 
document as a whole and not by confining attention to a particular portion of 
it ignoring the rest of it. 

Case-law discussed. 

V. T. Rangaswami Aiyangar for Appellant. 

G. R. fagadisa Atyar and J. R. Alwar Naidu for Respondents. 

K.S. Appeal allowed. Leave to appeal refused. 


Govinda Menon, F. Ponnambalam Pillai v. Panjaksharam Pillai. 
6th August, 1948. C.R.P. No. 792 of 1947. 


Civil Procedure Code (V of 1998), Order 33, rule 1, Explanation 1 (b)—Scope—Suit 
lo sel aside compromise deciee—Property admitted by compromise decree to belong to the 
plainitff—If can be taken into account. 


Where a pauper sues for setting aside a compromise decree claiming more 
than what is admitied to belong to him according to the compromise decree, it 
cannot be said that for purposes of a pauper application the subject-matter of the 
proposed suit is not the entire compromise decree. What the plaintiff seeks to 
set aside is the entire decree and the same cannot be cut up into various divisible 
parts. 

S. Ramachandia Atyar for Petitioner. 

K. Srinivasan for Respondent. 


K.S. ak NE Petition allowed. 
Rajamannar, C.F. and Yahya Ali, J. The Commissioner of Income-tax, Madras v. 


gih August, 1948. Arokiaswami Chetty & Co. 
Case Referred. No. 67 of 1946. 
Income-iax Act (XI of 1922), section 26-A—Evxistence of operative instrument of partner- 


ship-—If essential for renewal of regis ation—Partne ship Act (IX of 1932), section 17— 
Effect. 


For the renewal of registration of a firm under section 26-A of the Income-tax 
Act the existence of an instrument of partnership operative at the time of the appli- 
cation or relating to the accounting period is essential. Section 26-A does not 
refer in terms to renewal of registration. Every renewal of registration is in effect 
a registration under that section. A firm constituted for three years must be 
deemed to have come to an end on the expiry of three years specified in the deed 
and after that the firm cannot be registered under section 26-A though the partners 
and their shares remained unaltered. There is nothing in section 17 of the Partner- 
ship Act to justify a conclusion that there is no necessity for an operative deed of 
partnership to entitle a firm to obtain renewal of registration. 

C. S. Rama Rao Sahib for Applicant. 


T. M. Krishnaswami Ayar and K. Subramaniam for Respondent. 


K.S. Reference answered. 


Satyanarayana Rao, J. Satyanarayanamurty v. The Official Receiver, West 

1oth August, 1948. Godavari. 
S. A. No. 2319 of 1945. 
Transfer of Property Act (IV of 1882), section 82—Scope— Contract to the contrary”? 
—Jnterpretation—If includes contract inter se between mortgagors. 
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The expression “contract to the contrary” occurring in section 82 of the 
Transfer of |Property Act means a contract between the mortgagee on the one 
hand and the mortgagor or mortgagors on the other and not a contract inter se 
between the mortgagors or their representatives in interest. 

I.L.R. (1943) Mad. 531, (F.B.) followed. 

V. Suryanarayana for Appellant. 


P. Satyanarayana Raju, Ch. Raghava Rao, V. Viyyanna, P. Somasundaram, P. Surya- 
narayana and G. Chandiasekhara Sashi for Respondent. 


6 


K.S. Appeal allowed. Leave ta appeal tefused. 
Satyanarayana Rao, 7. Varada Pillai v. The Corporation of Madras. 
11th August, 1948. C. C. C. A. No. 23 of 1947. 


Madras : City Municipal Act (IV of 1919), section 397—Statutory notice under— 
Requirements—Notice of suit against Corporation mentioning instead of section 397; 
section 80, Civil Procedure Code—If vitiated—Suit based on eh notice—Matntainabiltty. 

As to a notice of suit against the Municipal Corporation all that the law 
requires is that there should be a clear intimation of the nature of the dispute 
and the nature of the claim. A reference to section 80, Civil Procedure Code 
or section 397 of the Madras City Municipal Act, is of no consequence and it 
does not in any manner or to any extent, vitiate the notice from being a statutory 
notice fulfilling the requirements of section 397 of the City Municipal Act. 


R. Deenadayalu for Appellant. 
John and Row for Respondent. 


K.S. — Appeal allowed. 
Rajamannar, G. J. and Yahya Ali, 7. Govindarajulu Iyer v. Commissioner 
11th August, 1948. of Income-tax, Madras. 


Case Referred. No. 15 of 1947. 


Income-tax Act (XI of 1922), sections 22 (1), 28 (1) (a) and 34—Feailure to 
furnish return’ after general notice under section 22 (1)—Levy of penalty under section 
28 (1) (a) in course of proceedings under section 34—Legality. 

On an assessee’s failure without reasonable cause to furnish a return of his 
total income as required by a notice under section 22 (1) of the Income-tax Act, 
the Income-tax Officer is legally right in levying a penalty under section 28 (1 
(a) in the course of proceedings taken by him under section 34 read with section 
22 (2) to assess such incomes ; which had not previously been assessed at all. 
So long as the proceedings under section 34 relate to the assessment for the same 
period as the original assessment, the Income-tax Officer will be competent to 
levy a penalty on any ground open to him under section 28 (1), even though i 
relates to the prior proceedings. There is nothing in the language of section 28 
which prevents an Income-tax Officer, if he is satisfiéd in the course of-a proceed- 
ing under section 34, that a default has occured under section 22 (1), from 
levying a penalty. 

K. Srinipasan for Applicant. 


C. $. Rama Rao Sahib for Respondent. 


K.S. —— Reference answered. 
Rajamannar, C.J. and Yahya Ali, F. Madappa v. The Commissioner of 
12th August, 1948. Income-tax, Madras. 


Case Referred No. 23 of 1947. 


Income-tax Act (XI of 1922)—Assessee failing to prove source and nature of cash 
receipts—Inference that it is income—Pe missibility—Fatlure of Income-tax officer to notice 
similar tems. in previous years—If shifts onus of proving that it is income on Income-tax 
authorities. 
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There cannot be the slightest conceivable doubt that when both the source 
and the nature of the cash receipis shown in the accounting year have not been 
proved by the assessee, the Income-tax officer cannot draw any other inference 
except that such amounts are income receipts and not capital receipts. Merely 
because the Income-tax Officer has failed to notice similar unexplained cash 
receipts in the accounts of earlier years in the course of assessment proceedings 
of those years it cannot be said that the burden is upon the Income-tax officer to 
prove that such receipts are of an income nature. 


K. Krishnaswami Ayyangar and N. C. Raghavachari for petitioner. 
CG. S. Rama Rao Sahib for Respondent. 


r 


. _ Aes. — Reference answered. 
' Rajamannar, C.J. and Yahya Ali, 7. Goodser & Oo, v. Commissioner of 
i 12th August, 1948. Excess Profits Tax, Madras. 


; Case Referred. No. 24 of 1947. 


Income-tax Act (XI of 1922), section 10 (4) (b)—Scope—Commmission paid by 
assessee fam to partners—If deductable as expense incurred for earning profits. 

The assessee was a firm composed of L, Band G. L and B were also the 
respective proprietors of commission agency businesses known as L & Co. and 
B. & Co. respectively. Certain sums were paid by.way of commission by the 
assessee firm to L. & Co. and B. & Go. who were canvassing and selling other 
goods also. The assessee firm claimed deduction of the said sums paid as 
commission as expenses incurred for earning profits. 

Held: Looking at section 10 (4) (b) of the Income-tax Act it is clear that 
there is no distinction made between payments by way of interest, commission, 
salary or remuneration made to a partner as a partner and payments made to 
him in a different character. Accordingly such payments cannot be deducted in 
computing the taxable profits of the assessee firm. 


M. Subbaraya Aiya) fhr Applicant. 
C.S. Rama Rao Saheb for Respondent. 





K.S. | — Reference answered. 
+ Mack, 7. Bavani Sankaram v. Mangamma. 
13th August, 1948. C. R. P. No. 671 of 1947. 


Furisdiction—Sutt valuation—Suit for partition by an alienee of a portion of property 
of a copancensr in a Hindu joint family. 

For purposes of jurisdiction in a Hindu joint family partition suit it is the 
plaintiff’s interest in the property that must be valued. 

1947 (1) M.L.J. 112 relied on. 


A suit for partition by the donee or purchaser of a portion of the property 
of a coparcener is essentially in the first instance for a partition of the share of 
the coparcener out of which the plaintiff seeks an equitable relief for the recovery 
of the lands gifted or alienated to him. In such a case, for purposes of jurisdiction 
the suit must be valued at the value of the share of the alienor coparcener in 
the entire joint Ore and not merely at the value of the property actually 


claimed by the plaintiff. 
A.J.R. 1945 Bom. 336 relied on. 
V. Parthasarathi for Petitioner. 


Ch.. Raghava Rao, K. S. Champakesa Ayyangar and N. Jaganmohan Rao for 
Respondent. - - f 


K.S. —— Petittion allowed. 
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Panchapakesa Sastri, F. Veeraraghavamma v. Seetharamamurthy Raja. 
5th August, 1948. . S.A. Nos. 1168 and 1169 of 1945. 

Madras ‘Estates Land Act (I of 1908), section 42—Agreement for enhanced rent’ owing 
to increase in area of holding—Legality—Application to Collector under section 42 (2)— 
When essential. S 

There is nothing in the Estates Land Act to preclude an agreement between 
landlord and the ryot wherein both admit that there has been an increase in the 
area of the holding and that the ryot‘is liable to pay enhanced rent consequently 
and wherein both of them further agree without any dispute as to what that increased 
rent should be. Such an agreement is legal. It is only where there is no agree- 
ment as regards the additional rent claimed by the landlord on the one hand and 
not accepted by the ryot on the other that it is necessary to apply to the Collector 
under section 42 clause (2). 

E. Venkatesam for Appellants. 

K. Venkatarama Raju for Respondent. 


K.S. —— -Appeals dismissed. Leave 

to abpeal granted. 

Rajamannar, C.}. and Yahya Ali, J. Commissioner of Income-tax and Excess 
12th August, 1948. Profits-tax, Madras v. Chari & Ram, 


Case Refd. No. 33 of 1947. 
‘ Income-tax Act (XI of 1922)—Valuation of stock in trade of assessee dealing tn numerous 
items for computing profits—Proper method. 

Stock in trade in hand is an essential item in the computation of the profit 
for a period. The accepted basis of valuation of stock is cost or market value, 
whichever is lower, at the date to which the accounts for a period are made up. Sup- 
posing the market value at the closing date is higher than the cost, the Income-tax 
authorities cannot compel the assessee to value the stock on the basis of the market 
rate on the ground that the assessee had made a profit. There is no reason why 
there should be a different principle when there are several articles. The assessee 
cannot be compelled to adopt either the average cost for all the items or the market 
rate for all the items The assessee is entitled to compute the income, profits and 
gains in accordance with the method of accounting regularly employed by him 
and ordinarily this method must be accepted by the department in the absence of 
anything to suggest that it is improper and patently false. 

C. S. Rama Rao Sahib for Applicant. 

M. Subbaraya Aiyar for Respondent. 


K.S. ————— - Reference answered. 
Panchapakesa Sastri, J. Chakku v. Krishnan Nambudripad. 
12th August, 1948. A. A. A. O. Nos. 15 and 16 of 1948. 


Madras Tenants’ and Ryots’ Protection Act (XVII of 1946), section 4, clause 3—More 
than one proceeding for sale of holding pending—sStay of proceedings—Single deposit of two 
years’ rent—Suffictency. 

Where there are more than one proceeding for sale of a holding to recover 
rent, it is not necessary for the tenant to deposit in each proceeding either the 
amount payable under the decree or order if any or an amount equivalent to the 
rent for two years’ preceding the commencement of the Act whichever is less as 
the case may be. 

Section 4, sub-clause (3) of Act XVII of 1946 requires only one deposit 
of the maximum amount en to rent for two years immediately preceding 
the commencement of the Act to entitle the tenant to claim that all proceedings 
for sale of that holding should be stayed under the Act. If there be two decrees 
in execution it would be necessary to pay the aggregate of both the decree amounts 
or an amount equivalent to rent for two years immediately preceding the com- 
mencement of the Act whichever is less. Where the proceedings are in different 
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‘Courts the deposit may be made in any of the Courts where a proceeding is pending 
and the fact of that deposit having been made may be intimated to the other Court 
“where another proceeding for sale of the holding is going on and it will be the duty 
of that Court to stay the proceeding before it where it is satisfied that deposit of 
the required amount has been made in the other Court though not before itself. , 
C. S. Swaminathan for Appellants. 
N. Sundara Atyar for Respondents. 


K.S. Appeals allowed. Leave to appeal refused. 


16th August, 1948. tax, Madras. 
Case Refd. No. 35 of 1947. 

Income-tax Act (XT of 1922), section 4 (1) (c), if abrogated by section 42 (3)—Residents 
and non-restdents—Distinction. l 

With regard to profits which have accrued and arisen, a distinction is made 
an ‘the Income-tax Act between residents and non-residents. It is provided in the 
case of residents that all income which accrues or arises, whether within or without 
British India, is taxable. In the case of non-residents, income which accrues or 
arises or is deemed to accrue or arise in British India alone is taxable (apart from 
cases covered by section 4 (1) (a) which apply to residents and non-residents alike) 
and it is only to define in what cases income, profits and gains are deemed to accrue 
or arise that provision is made in section 42 and other sections. The relief under 
section 42, sub-section (3) applies only to a case in which the profits and gai 
are deemed under section 42 to accrue or arise or are received in British India. 

M. Subbaraya Aiyar for Applicant. 


S. Krishnamachari for C. S. Rama Rao Sahib for Respondent. 
K.S. me 


Rajamannar, C. J. and Yahya Ali, 7. Nagayya v. The Commissioner of Income- 


Reference answered, 
Satyanarayana Rao, 7. Subbamma v. Narayanamurthi. 
18th August, 1948. S. A. No. 2078 of 1946. 
Civil Procedure Code (V of 1908), section 91 and Order 1, rule 8—Obstruction to village 
pathway—Sutt in representative capacity for removal of obstruction—Proof of special damage 
—Hff essential—Village pathway—Representative suit—Maintainability. l 

It is open to an individual member of the public to maintain a suit for removal 
of obstruction to a public highway which constitutes a nuisance without the sanction 
of the Advocate-General under section g1, Civil Procedure Code and even wi hout 
proof of special damage. 

Very often courts have to deal with the infringement of the rights of the residents 
of a village or.a section of a community in pathways, wells and banks of rivers 
and so on. Infringement of such rights cannot be deemed to constitute a public 
nuisance within the meaning of section g1, Civil Procedure Code or within the 
meaning of section 268, Indian Penal Code. A member of such class can file a 
representative suit under Order 1, rule 8, Civil Procedure Code, for relief in respect 
of infringement of such rights. 

Ch. Raghava Rao for Appellant. 

_ Respondents not represented at the time of hearing. 


=- KS. Appeal dismissed. Leave to appeal refused. 
Horwill and Panchapakesa Sastri, FF. Sivaramamurthi Naidu v. Satyanarayana 
18th August, 1948. Naidu. 


os, G. M. P. No. 3089 of 1948. 

__- Federal Court Enlargement of Jurisdiction Act (I of 1948) and Civil Procedure Gode 

(V of 1908), sections 109 and 110 and Order 45, rule 2—Leave to appeal to Federal Court 
—Order of High Court remanding suit for dishosal—When “ final.” 

- In a suit for-partition fourteen issues were framed. The trial Court found 

that the suit-wag not maintainable in view of the allegation that there was a priar 


a 
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partition. iNo finding at all was given with regard to issues relating to the debts 
of the family, and the assets and liabilities but the Court directed that these matters 
might be eee by a commission in the course of execution. In appeal the 
High Court held that there was no prior partition and the suit was therefore main- 
tainable and remanded the suit for disposal after the trial Court had given findin 
with regard to the issues relating to the debts, assets and liabilities. In an appli- 
cation for leave to appeal to the Federal Court against that order, i 
Held, the order was not a “final order” as important questions relevant to a 
partition suit had not been decided by the Court and therefore leave cannot be 
granted to :appeal to the Federal Court. 
Case-law discussed. 
D. V. Reddi Pantulu for Petitioners. 
A. L. Narayana Rao and S. Ramamurthy for Respondents. 


K.S. | c Petition dismissed. 
Rajamannar, C.J. and Yahya Ali, 7. l Avvaru Chinna Rangiah v. 
20th August, 1948. The Commissioner of Income-tax, Madras. 


Refd. Case No. 43 of 1947. 

Income-tax Act (XI of 1922), section 26-A—Registration of firm consisting of member of 

joint Hindu family and quandom minor coparceners—Effect—tf bar to assessment of income in 
the hands of person who actually received tt. 

The registration of a firm in accordance with the distributive shares stipulated 
in a partnership instrument does not operate as a bar or estoppel against the Income- 
tax officer ‘making the assessment in the hands of persons who actually received 
the particular income. The apportionment of income can only be made with 
reference to the distributive shares stipulated in the instrument, having regard to 
the period of time covered by the instrument. Where a firm which was registered 
consisted of the members of a joint Hindu family, assessment for the period before 
registration can be made on the footing of an association of persons, so that the 
Manager may not experience any difficulty in the matter of being able to recoup 
a share of the tax from the family. 


M. Subbaraya Atyar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


K.S. —— Reference answered. 
Govinda Menon, 7. Venkatachalam Chetty v. Rangaswami Chetty. 
20th August, 1948. Cr. R. C. No. 766 of 1948. 


(Cr. R. P. No. 722 of 1948). 


Criminal Procedure Code (V of 1898), section 528—District Magistrate transferring 
application under section 145, Criminal Procedure Cods to file of a First Class Magistrate who 
then made a preliminary order—First Class Magistrate found not to have territorial jurisdiction 
over some of the properties—TFurisdiction of District Magistrate to withdraw case and take 
it on his own file. ' 

No doubt the general rule is that proceedings instituted in a Court which 
has no jurisdiction in respect of them cannot be regarded as legally instituted and 
a superior Court cannot transfer them to a Court having jurisdiction and thereby 
cure a defect. But it cannot be said that a power of transfer once exercised under 
section 528 jof the Criminal Procedure Code cannot be any further invoked for the 
purpose of correcting an inadvertent and unthought of mistake. 


Where.a District Magistrate had transferred an application under section 14 
of the Criminal Procedure Code to a First Class Magistrate and after the First 
Class Magistrate makes a preliminary order it is found that he had no territorial 
jurisdiction lover some of the properties in dispute, the District Magistrate who 
transferred the case has jurisdiction to withdraw the case and take it on his own file 
and rectify ithe mistake, é 
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© V. T.'Rangaswami Aiyangar for Petitioners. 
`V. Rajagopalachari and V. Seshadri for Respondents. 
-The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. < — ~ Petition dismissed. 
-Rajamannar, C.J: and: Yahya Alt, J. The Calico Printers : Association, Ltd. v. 
26th August, 1948. ' + Commissioner of Income-tax, Madras. 


Case Refd. No. 39 of 1947. 


Income-tax Act (XI of 1922)—Purchase of shares by assessee with an understanding 
that the vendor should procure a declaration of dividend which was to be paid over by the vendee 
to the vendor as part of price of the shares—Dividend so declared—tIf income of purchaser 
liable to tax. 

Where there is a purchase of shares by the assessee on the understanding that 
the vendor who owned practically all the shares should procure a declaration of 
dividend which was to be paid over by the purchaser to the vendor as part of the 
price of the shares. purchased, the dividend will be the income of the purchaser 
assessable to income-tax though under the agreement it had to be paid over to 
the vendor. l ; 


M. Subbaraya Atyar for” Applicant. 
C. S. Rama Rao Sahib for Respondent. 


K.S. — Reference answered: 
Govinda Menon and Mack, J J. Narasimhan v. The Commissioner of Police, Madras. 
gist August, 1948. Cr.M.P. No. 1142 of 1948. 


Madras Maintenance of Public Order Act (I of 1947), section 3 (1)—Scope—Gtoing 

the detenu the grounds on which order has been made against him—If should be in one lot— 
Giving additional grounds subsequently—Legality. 

All that section 3 (1) of the Madras Maintenance of Public Order Act says is 
that a detenu should be given ‘‘ the grounds on which the order has been made 
against him and such other particulars....’” Nowhere is there any restriction that 
the entire grounds should be given in one lot. Accordingly there is no bar to the 
giving of additional grounds for the detention after some grounds had already 
‘been given., . 

_ A. K. Pillai for Messrs. Row and Reddi for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) as the Crown Prosecutor: on behalf of 
the Crown. 


ES; °* — - Petition dismissed. 
‘Govinda Menon and Mack, JJ. ' Ghouse Mohideen In re. 
gist August, 1948. Cr.M.P. Nos. 1135 and 1136 of 1948. 


Madras. Maintenance of Public Order Act (I of 1947), Sections 2 (1) and 15—Orders 
‘of detention—Powers of District Magistrate to pass. 

‘In section 15 of the Madras Maintenance of Public Order Act, the power to 
- issue detention orders is delegated to the District Magistrate and there is nothing 
illegal in the Provincial Government instructing the Collector to issue a detention 
“order and supporting it by grounds in the form of a Government memorandum 
later. An order of detention cannot be challenged on the ground that it was 
issued by the District Magistrate and not by the Provincial Government itself 
under section 2 (1) (a) of the Act. 


Md. Askar Ali and A. A. S. Mustafa for Petitioners. 
.'s The Public Prosecutor (V. L. Ethiraj) on behalf of the Grown. a 
K.S, a Petition dismissed. 


3} 

Rajagopalan; J. l Somu Thevar v. Abida Bivi. 
6th August, 1948. l A.A.O. No. 653 of 1946. 
r Civil Procedure Code (V of 1908), Order 41, rule 23—Power of appellate Court to. 
remand the case—Furisdiction to exercise where Order 41, rule 27 ts applicable and additional 
evidence is considered necessary to dispose of the questions at issue. 

It cannot be said that where additional evidence had to be called for under 
Order 41, rule 27 of the Code of Civil Procedure the appellate Court had no juris- 
diction at all to apply Order 41, rule 23 and remand the suit for disposal afresh. 
The provisions of Order 41, rule 23 are wide enough to include even cases where 
additional evidence is considered necessary to dispose of the questions at issue. 

The propriety of an order of remand, however, will depend on the facts and 
circumstances of each case. 

(1943) 2 M.L.J. 312; (1938) 2 M.L.J. 648 and (1940) 1 M.L.J. 60, considered. 

D. Ramaswami Atyangar and P. S. Srinivasa Desikan for Petitioner. 

K. S. Desikan for Respondent. 


K.S. Appeal dismissed. Leave to appeal granted. 
Govinda Menon, 7. Satyanarayana v. Satyanarayana- 
10th August, 1948. C.R.P. No. g12 of 1946. 


Agency—Money received by agent from principal’s debtor but not paid over to principal— 
Agent if liable to princtpal’s debtor personally. 

. An agent is not personally liable to his principal’s debtor for misappropriation 
or non-payment of the money received from such debtor tq be paid over to his 
‘principal who was the creditor. Unless there is either a privity of contract or 
‘other legal relationship, or quasi legal relationship, or claims founded on torts a 
person cannot bring a suit against the agent of another. 

E. Venkatesam for Petitioner. 


Kasturi Seshagiri Rao and Kasturi Stoaprasada Rao for Respondent. 


K.S. | — Petition allowed. 
Horwill, F. Maharaja of Pittapuram v, Venkataraju- 
11th August, 1948. S.A. No. 1395 of 1948- 


Limitation—Collection by Zamindar of rent on inam land not liable to pay rent—Suit for 
declaration that inamdar was entitled to enjoy land free of rent—Limitation—Starting point, 

The collection by a Zamindar of rent from an inamdar (entitled to enjoy the 
land free of rent) however long continued will be wrongful and every time the 
Zamindar demanded rent which was not legally payable by the inamdar, the de- 
mand gave rise to a fresh cause of action. 

I.L.R. 33 Mad. 171, relied on. 

I.L.R. 47 Mad. 572, considered. 

Ch. Raghava Rao for Appellant. 


P. Somasundaram and P. Suryanarayana for Respondent. 


KS. =e Appeal dismissed, 
Rajagopalan, J. Sankaranarayana Kadambalithaya v. Vasudeva Achuta Hebbara. 
13th August, 1948. C.R.P. No. 1222 of 1947. 


Court-fee—Decision by Court as to adequacy of court-fee patd—Issue as to court-fee 
again framed by successor of the judicial officer after filing of written statement— Jurisdiction 
of Court to again go into question as to the adequacy of the court-fee. 

An order by the Court as to the adequacy of court-fee paid on a plaint before 
it is ordered to be filed is a judicial decision which precluded any successor of the 
same judicial officer in that Court from re-opening the question of adequacy of the 
court-fee already paid after framing am issue on the filing of the written statement. 
Any error committed by the judicial officer in aeons the adequacy of court-fee 
can thereafter only be corrected under the provisions of section 12, clause (2) of the 
Court-Fees Act. 
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(1946) r- M.L.J. 459, distinguished. 
"69 M.L.J. 479, applied. 

K. Srinivasa Rao for Petitioner. 

Respondent not represented. 


K.S. | —_—_— Petition allowed. 
Satyanarayana Rao, J. Narayanaswamy Reddiar v. Pudukottah Industrial 
i Í Corporation. 


.. 13th August, 1948. 
ki i A.A.O. No. 56 of 1947. 

Civil Procedure Code (V of 1908), section 13 (b)—Foreign judgmeni— Judgment on 
merits—Test—Reasons for judoment—1f essential. 

_ In cases where the Court records evidence and passes a judgment in favour of 
the plaintiff it must be deemed that even though reasons were not given in the 
judgment, the Judge must have applied his mind to the evidence on record and 
must have been satisfied that the case of the plaintiff was established to his satis- 
faction and that therefore that it was a fit case in which a decree in favour of the 
plaintiff should follow. Such a judgment is one on merits and the decree based 
on it can be executed. ; 

B. Pocker, A.K. Balakrishnan and P.A. Quadir Meeran Sahib for Appellant. 
S. Ramachandra Aiyar and K. Gopalaswamy for Respondents. 


K.S. — Petition dismissed 
Satyanarayana Rao; F. Pappammal v. Sivanmalai Goundan 
' 16th August, 1948. A.A.O. No. 134 of 1947. 


Civil Procedure Code (V of 1908), section11—Appellate decision confirming trial Court s 
decision without saying any thing about a finding ona substantial tssue—Trial Court s 
finding on such issue—If res judicata. f i 

Where there was a finding on an issue which was directly and substantially 
in issue between the parties by the trial Court and an appeal was preferred by the 
‘unsuccessful party against the ultimate decision in the suit and nothing was 
‘said in the appellate judgment about that finding one way: or the other and 
the decree of the appellate Judge which confirms that of the first Court proceeds 
_on the basis that that finding was correct, the issue so decided by the trial Court 
and on which there was no express decision by the appellate court would operate 
-as res judicata. ; 

I.L.R. 28 Mad. 338, applied. - 

K. S. Ramamurthi and V. Seshadii for Appellant. 

T. L. Venkatarama Aiyar for Respondent. 


K.S. Appeal allowèd. Leave to appeal refused. 
Panchapagesa Sastry, F. Devaki Ammal v. Manavala Pillai. 
17th August, 1948. C.C.C.A..No. 4 of 1947. 


Husband and ~wife—Absence of proof of marriage—Widow living in concubinage 
with a married man long prior to the alleged marriage which was not proved—tInference of 
lawful marriage from their living together—If proper—Necessity for providing system of 
registration of marriage. 

“ Where in a suit for maintenance by a woman against a man alleging that 
-she-was his wife it is found that she was a widow living in concubinage with that 
‘man for a considerable time before the alleged date of marriage which is not proved 
„and. the man himself had his lawfully wedded wife living all along, it cannot be said 
“that the parties lived together as man and wife.and also passed in society as such 
- for a long’ time so as to infer therefrom a lawful marriage. In such a case there is 

no room for making any presumption of marriage. : 
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(1947) lo M.L.J. 277, distinguished. 

The system of concubinage not being unusual the necessity for a proper system 
of registration of marriages (optional if not compulsory) pointed out. 

K. V. Ramachandra Atyar, Messrs. G. A. Mahomed Ibrahim and T. S. Santhanam, 
Messrs. P. ‘fayachandra Naidu and C. Chandramurti for Appellant. 


N. K. Mohanarangam Pillai, M. V. Gopalarainam and T. P. Kannabhiran for Res- 
pondent. 


K.S. —— Appeal dismissed. 
Rajamannar, C.F. and Satyanarayana Rao, J. Manickam v. MR. RM. Ramanathan 
23rd August, 1948. Chettiar. 


C.M.P. Nos. 5101 to 5129 of 1946. 
Civil Procedure Code (V of 1908), section 115—Abatement—Order 22, Civil Procedure 
Code and Limitation Act (IX of 1908), Schedule I—Not applicable to revision petitions. 
There is no provision in the Code of Civil Procedure making the provisions of 
Order 22 applicable to Civil Revision Petitions. Likewise there is nothing in the 
Indian Limitation Act making any of the Articles to Schedule I of that Act applicable 
to Civil Revision Petitions. There is no provision even in the Appellate Side Rules 
prescribing a time limit for any application such as one for bringing on record 
legal representatives in place of the deceased respondent in Civil Revision Petitions. 
There can be no question of abatement in cases of Civil Revision Petitions and 
the legal representatives of a deceased respondent can be added as parties. 
A.I.R. 1938 Mad. 115, overruled. 
A. Sundaram Ayas for Petitioners. 


A. Kuppuswamy for K. Umamaheswaram for Respondents. 


K.S. —— Petitions allowed. 
Rajamannar, C.J. and Yahya Ali, F. Mahomed Abdul Kareem & Co., Madura 
23rd August, 1948. v. Commissioner of Income-tax, Madras. 


! Case Referred Nos. 18 and 19 of 1947. 

Income-tax Act (XI of 1922), section 3—Construction—Assoctation of persons—Mean- 
ing—Association tf must be for a lawful purpose—Parinerships between the lessees of arrack 
and toddy shops to run the shops in partnership—Liabtlity to assessment as “ association of 
persons”? after rejection of application to be registered as “‘ firms.” 

Persons who had taken leases of arrack shops in one case and toddy shops in 
another, separately constituted themselves into a partnership and agreed that the 
respective firms should run all the toddy and arrack shops taken on lease by the 
partners. An application for registration of the firm under section 26-A of the 
Income-tax Act was rejected for the reason that the formation of a partnership 
with regard to arrack and toddy shops was prohibited by the Abkari law without 
the previous permission of the District Collector. The firm was assessed as “ an 
association of persons’’, and the assessee claimed that it was not such an association. 

Held : ‘The words “ other association of persons ” in section 3 of the Income-tax 
Act have to, be construed in their plain ordinary meaning and not ejusdem generis 
with the word “fm” immediately preceding or the words going before that 
word. So long as it is an association which produced income, profits or gains, it is 
assessable to tax by force of section 3. It is unnecessary in order to constitute an 
association that there should be any mutual rights or obligations among the members, 
_ enforceable in a Court of law. So long as the object of the association is to carry 

on for gain a business which is not unlawful—the object in the present case being to 
sell arrack or toddy as the case may be under the authority of a licence duly granted 
by the Government—the eee circumstance of the formation of a partner- 
ship in contravention of the Abkari law does not render the income, profits and 
gains of the association immune from taxation. 

T. L. Venkatarama Atyar for Applicants. 

C. S. Rama Rao Sahib for Respondent. 


K.S. Reference answered, 
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Horwill, J. Velu v.: Parakkutty. 

goth August, 1948. S.A. No. 132 0f 1946. 

Malabar Law—Kanom—Decree for redemption not executed—Another suit for same 
relief —Sustainability. 

Where a ‘person who has obtained a decree for the redemption of a Kanom 
did not execute it, another suit asking for the same relief (redemption) lies.’ Gase- 
law- discussed. 

_ 948) 2 M.L.J. 293, relied on. 

C. Raghavan for Appellant. 
N Gopala Menon for Respondent. 


K.S. — Appeal allowed. 


Govinda Menon and Mack, JJ. Narayanaswamy Naidu v. Inspector of Police, 
gist August, 1948. Mayavaram. 


Cr. M. P. No. 1072 of 1948. 
Madras Maintenance of Public Order Act (I of 1947)—Order for detention not stated 
to be in the name of His Excellency the Governor—Valtdity. 

Where the Government order of detention did not make mention of the fact 
that it was issued under the authority and by the order of His Excellency the 
Governor, but was signed only by the Chief Secretary to the Government, it cannot 
be said that the order does not conform to section 59 (1) of the Constitution Act 
(according to which all executive actions of the Government shall be expressed 
to be taken in the name of His Excellency the Governor). The defect if any is 
only one of form and not of substance and the validity of the, order will not be 
affected. 

A. K. Pillai for Messrs. Row and Reddy and S. Krishnamurthy for Petitioner. 

The Public Prosecutor (V. L. Hthiraj) on behalf of the Crown. 


K.S. — Petition dnei 
Horwill, F. Pulleswara Rao v. Satyanarayanamurthi. 
gist August, 1948. C.R.P. Nos. 888 and 889 of 1947. 


Provincial Insolvency Act (V of 1920), section 78 (2)—LInsolvency of Hindu father— 
Debt of father—Enforcement against sons on ground of pious obligation—Limitation. 
Where by reason of the provisions of section 78 (2) of the Provincial Insolvency 
Act the debt of a Hindu father who has been adjudicated as insolvent is not 
barred by limitation, an action against the sons to enforce the debt on the 
ground of their pious obligation is also not barred by limitation. 
~ (1944) 2 M.L.J. 158, relied on. 

(1947) 2 M.L.J. 85, distinguished. 

Parthasarathi for Petitioner. 

D. Narasaraju for Respondent. 

K.S. 


— Petitions dismissed. 
Govinda Menon and Mack, JJ. Kripapuri v. The District a 
and September, 1948. Tiruchira 


Cr. M. P. No. 1311 TT 
Madras Maintenance of Public Order Act (I of 194.7)—Actiotites of person which 
‘will amount to offences under ordinary law—Detention under the Maintenance of Public 
Order Act—If illegal—State if should only put him for trial before the ordinary Criminal 
Court and get him convicted for the offence. 

Even if the activities of a person mentioned in the grounds of his detention 
under the Maintenance of Public Order Act amount to offences under the Indian 
Penal Code, it cannot be contended that his detention is illegal or against the 
Maintenance of Public Order Act on the ground that the Provincial Government 
did not take steps to get him convicted in the ordinary Criminal Court. It cannot 
be said that it is obligatory upon the Provincial Government to bring him before 
‘a Court of criminal law and get him punished if by another remedy they can 
prevent him from continuing his activities. / 

A. Ramachandran for Messrs. Row and Reddy for Petitioner. a 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

KS. —. — Petition dismissed. 


Rajamannar, Œ. J. and Satyanarayana Rao, J. Krishnaswamy Aiyar v. Mohanlal Binjani; 
and September, 1948. C.M.P. No. 2689 of 1948: 
Certiorari—Grounds for issue of—Error of law apparent on the face of the record—tI 
sufficient ground. i i 
Where there is an error apparent on the face of the order of the Chief Judge of 
Small Cause Court in an appeal against the order of the House Rent Controller thé 
High Court will issue a writ of certio.ari to quash the order. A. 
Case-law discussed. 
T. R. Venkatarama Sasin and R. Rajagopala Ayyangar for Petitioner. 
V. K. Thuuvenkatachan and U. S. Ramaswamt Ayyar for Respondent.’ 


K.S. — Order quashed 
Rajamannar, C.J. and Yahya Ali, 7. The Commissioner of Income-tax, Madras 
grd September, 1948. v. Siddareddy Venkatasubba Reddy and Brothers, 


Case Referred No. 27 of 1946, 
Income-tax Act (XI of 1922), sectton 10 (2)—Business of winning and selling mica— 
Money expended for acquiring mining rights are of capital nature. 
Where the assessee carries on the business of winning and selling mica, money 
ended for acquiring mining rights in various places for such business must be 
held to be capital expenditure in respect of which the assessee will not be entitled 
to any deduction under section 10 (2) of the Income-tax Act. 
Authorities discussed. 
C. S. Rama Rao Sahib for Applicant. 
M. Subbaraya diyar for Respondents. 


K.S. Ss Reference answered. 
Rajamannar, C.J. and Satyanarayana Rao, J. Singaravelu v. Pattammal. 
7th September, 1948. O.S.A. No. 35 of 1948, 


Hindu Law—Husband and wife—Decree for maintenance in favour of wife—Execution— 
Plea against on the ground that rights were forfeited by subsequent unchaste life of the decree- 
holder—If sustainable—Executing Court if can go behind decree—Remedy of judgment-debtor, 


An application by a wife against her husband for execution of a decree for 
maintenance was resisted on the ground that the wife by leading an unchaste life 
subsequent to the passing of the decree had forfeited her rights to maintenance and 
that therefore the decree became inexecutable. 


Held : Though it may be that under Hindu law a wife is not entitled to mair- 
tenance even when such maintenance is fixed by a decree, if she is unchaste, where | 
the decree is not conditional in any manner, the husband’s remedy can only be by 
way of a separate suit and not by way of an objection to the execution of the decree. 
The executing Court cannot go behind the decree. i 

I.L.R. 26 Bom. 707, applied. 

I.L.R. 1942 Mad. 24, distinguished. 

M. S. Venkatarama Atyar and S. Viswanathan for Appellant. 

M. A. Janaki for Respondent. 


l 


K.S. | — Appeal dismissed. 
Panchapagesa : Asyar, J. Muhammad Ibrahim Sahib v. Krishna Rao. 
gih September, 1948. C.R.P. No. 813 of 1947. 


Court-fee—Order for delivery of property on condition of depositing certain moneys in 
Court by certain date—Private purchaser from person in whose favour order is made—Obstruc- 
tion by stranger to possession—Dismtssal summarily of application for possession free ‘of 
obstruction—Suit for possession—Court-fee. 

A private purchaser from a party (in whose favour delivery of possession of 
properties was ordered) in a preliminary decree on condition of his depositing cer- 
tain moneys.in Court by a certain date but who had failed to satisfy the -condition 
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and get an unconditional order of delivery of possession of the properties was 
afterwards obstructed by persons not parties to the suit anda petition under Order 
21, rule 97 of the Civil Procedure Code for delivery free from their obstruction was 
dismissed summarily without investigation and he was directed to file a suit against 
the obstructors in the usual course for possession of the properties. On the ques- 
tion of court-fee payable in respect of such suit, 


Held : A court-fee on the market value of the properties must be paid and the 
plaintiff cannot claim to pay a court-fee of Rs. 15 for such relief under Article 
17, clause (i) of Schedule II of the Court-Fees Act. 


R. Destkan for Petitioner. 
The Government Pleader (K. Kutithrishna Menon),for Government. 
V, S. Rangaswamt Atyangar and P. R. Vasudeva Atyar for Respondents. 


K.S. aaa Petition dismissed. 


Rajamannar, C.F. and Satyanarayana Rao, J. Kanniah Lal v. Corporation of Madras, 
gih September, 1948. L.P.A. No. 51 of 1948. 


Madras City Municipal Act (IV of 1919), section 304-B—Constiuction— Gross 
income *’—Meantng—Owner of private market letting out to contractor the right to collect 
stall-fees in a private market—‘‘ Income ” for computing licence fee-——Amount paid by con- 
tractor to owner or actual amount collected from  stall-holders by contractor—“Owner’’ in 
section 3 (17) of the Act—If includes the contractor. 


The licence for keeping open a private market is granted to the owner. It is 
the person to whom licence is granted that can levy the fee or fees of the nature 
specified in sub-section (2) of section 301 of the Madras City Municipal Act. The 
licence fee which such person is liable to pay is a fee not exceeding 15 per cent. of 
his “gross income” from the market. The “gross income” really is the 
income derived by the levy of fees from the stall-holders. The fact that under 
a contract between such owner and a contractor, the latter actually collects such 
fees from the stall-holders and pays only a fixed sum to the owner cannot make any 
difference in the legal position. The word “owner” in section 304-B of the Act 
can only refer to the owner of the market to whom a licence has been granted 
under section 304. It is doubtful ifa person like a contractor who has been 

yermitted to collect the fees which are leviable under the licence can be said to 

a person entitled to receive the rents and profits of the property so as to bring 
such person within the definition of “owner” in section 3 (17) of the Madras City 
Municipal Act. 


V. Rajagopala Mudaliar for Appellant. 


K.S, ——— Appeal dismissed. 
Govinda Menon and Mack, F]. Narasimha Rao v. Inspector, Special 
1oth September, 1948. Branch, East Godavari District. 


Cr.M.P. No. 1308 of 1948. 


Madras Maintenance of Public Order Act (I of 1947)—Detenu completely renouncing 
all forms of subversive activities and mischievous propaganda—Further detention not 
bona fide. À 
l Where the Court is satisfied that a detenu has completely renounced all forms of 
subversive activities and mischievous propaganda and has ceased to be a communist 
his further detention under the Madras Maintenance of Public Order Act, 1947, 
which is solely preventive would be clearly not bona fide and he must be released. 


K. Krishnamurthi and 7. Suryanarayana: for Petitioner. 
- he Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 


KS. , s NG Petition allowed, 
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Rajamannar, C.F. and Mack, 7. . Abdul Rahim v. The Official Assignee of Madras, 
13th August, 1948. O.S.A. No. 5 of 1948, 
Presidency Towns Insolvency Act (III of 1909), sections 17 and 52—Scope and effect— 

Afier-acquired property of undischarged insoloeni—Vesting in the Official Assignee—Interven- 

tion of Official Assignee not necessary—Anomaly and differences tn insolvency law between Pre- 

stdency town and moffusil—Need for abolition by legislation pointed out. 

The moment a property is acquired by or devolves on an undischarged insol- 
vent, such property becomes eo instanti vestedin the Official Assignee or Receiver. 
No distinction is made between property belonging to and vested in the insolvent 
at the commencement of the insolvency and property which may be acquired b 
or devolve on him subsequent to the adjudication and before discharge. Bo 
kinds of property are comprised inthe property of the insolvent divisible among 
his creditors. Both kinds of property vest in the Official Assignee or the trustee 
in bankruptcy and they vest in him in precisely the same manner. 

The distinction between real and personal property made in England in ‘apply- 
ing the rule of postponement of vesting of after-acquired property till intervention 
by the trustee cannot be properly applied in India. 

There is no difference in India between moveable and immoveable property 
of an insolvent for the purpose of vesting in the Official Assignee. 

Case-law sone 

Difference between English and Indian law pointed out. Desirability of Legis- 
lature intervening and abolishing anomalies and differences between the law of 
insolvency applying to Presidency towns and that applying to the moffusil 
stressed. 

Per Mack, 7.—The important differences between the policy of the English 
Bankruptcy Statutes and Indian Insolvency Legislation towards uncertified bankrupts 
and undischarged insolvents discussed. 


Nagarajan and Salam for Appellants. 
The Official Assignee of Madras (Respondent). 


K.S. esate a Appeal dismissed. 


Panchapagesa Sastri, F. Maharaja of Pittapuram v. Narayya. 
18th August, 1948. A.A.A.O. Nos. 57 to 61 of 1946. 


Civil Procedure Code (V of 1908), section 144. and Order 21, rule 19—Second appeal 
confirming decree against ryots for rent but making pe) party bear its costs in the lower Courts— 
Execution of decree for reni—Ryot if can claim to set-off costs already paid in pursuance of 
the lower Court decree. 

An application for restitution under section 144 of the Code of Civil Procedure 
is really one in execution and the provisions of Order 21, rule 19 would apply to it. 
Even apart from it, where on second appeal in the High Court, decrees for rent 
passed by the lower Courts against the ryots stood confirmed but each party was 
directed to bear its own costs in the first two Courts and the ryots were made to 
‘pay the present appellant’s costs in the High Court, the ryots who had paid the costs 
of the landlord in the lower Courts pending their second appeals can set-off the 
costs so paid against the decree for rent in proceedings for execution taken out 
by the landlord. 

Ch. Raghava Rao for Appellant. 

V. Viyyanna for Respondent. 

K.S. ` Appeal dismissed. Leave to appeal refused. 


Horwill, J. Lakshmi Ammal v. Thangathammal. 
23rd August, 1948. S. A. No. 128 of 1946. 

Contract Act x of 1872), section 23—Setilement of property on girl’s mother in 
pursuance of arrangement that the girl should marry settlor’s daughter’s son—Contract if legal 
—Right of settlor to recover the property before the marriage takes place. 

A, when his death was approaching, was desirous of effecting a marriage 
between A, bis daughter, and M, the daughter’s son of a deceased pangali of his 
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At the same time he expressed a desiré that the boy’s grand-mother Y should settle 
a little property on the girl’s mother gnd the greater part of the remainder on M. 
After X died, Y did acti the greater ‘part of her property on M and on the same 
day she executed a document in favour of the girl’s mother who had no property 
of her own. ‘The material portion of the document was as follows :—“ Since 
you are the daughter-in-law of P the younger brother of my husband [he was in 
fact only a fangali] and since your husband [the son of the said P and the rever- 
sioner to my property] declared orally at the time of his death that his daughter 
should be married to my daughter’s son, that I should give 3/8th cawnie for your 
maintenance and that I should give my properties to the said M himself, and 
since tt has been settled to give your daughter in marriage to my daughter’s son M, 
in accordance therewith, I have put you in possession of the property mentioned 
hereunder and executed this settlement deed.” On a question as to the right of the 
settlor to recover the property before the marriage takes place, 

Held: In effect there was not a gift but a conveyance for consideration, the 
consideration being that the daughter of A should be given in marriage to Y’s 
daughter’s son. As the marriage had not taken place the contract cannot be 
enforced and Y is entitled to return of the property conveyed in pursuance of that 
void contract. Where however an illegal contract is given effect to and becomes 
executed then the property conveyed under the contract cannot be recovered. 

L.R. 16 Equity 275 and 42 I.C. 265, distinguished. 2 

T. A. Anantha Atyar for Appellant. 

M. S. Vaidyanatha Atyar for Respondent. 


K.S. —— Appeal allowed. 
Panchapagesa Aiyar, F. Chinna Thevar v. Krishnaswami, 
gih September, 1948. C. R. P. No. 1040 of 1947. 


Court-Fees Act (VII of 1870), section 7, clause (5)—Person claiming an item by title 
paramount struck off from mortgage suit—Morigage decree including such item claimed by ths 
exonerated party—Suit for declaration that this property was not bound by the decree— 
Court-fee. 


A person interested in an item of property was exonerated from a previous 
mortgage suit as he claimed by title paramount. Though he was struck off from 
the suit his property was included in the mortgage decree in that suit. In a suit 
for declaration that the decree was not binding on the plaintiff, 


Held, the subject-matter of the suit for purposes of jurisdiction and Court-fte 
should be valued at the amount or value of the property which the plaintiff claimed 
was not bound by the decree, as if the suit was one for the possession of such pro- 
perty. The court-fee payable will be only under section 7 clause 5 of the Court- 
Fees Act and he need not pay court-fee on the value of the decree. 


G. T. Ramanujacharit and A. V. Aoudainayagam for Petitioner. 


The Government Pleader (A. Kutitkrishna Menon) and C. S. Rajappa for Respon- 
dent. 


K.S. —— Order. modified. 
Panchapagesa Atyar, F. Chinna Punnayya v. Badurinnissa Begum. 
13th September, 1948. C.R.P. No: 955 of 1947, 


Court-fee—Plaint praying for alternative reliefs of redemption of mortgage or specific 
performance of agreement to re-convey—Two distinct causes of action valuable at their 
aggregate amount for purposes of court-fee and jurisdiction. 

Alternative reliefs for redemption of a mortgage and specific performance 
of an agreement to re-convey valued by the plaintif at Rs. 2,000 and 
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Rs, 2,567-7-0 respectively must be considered to be two distinct causes of action, 
valuable at! their aggregate amount for the purposes of court-fee and jurisdiction. 
I.L.R. 30 Mad. 61 and (1948) 2 M.L.J. 104, relied on. 

The claim for redemption arose out of the original mortgage, while the claim 
for specific aa was a distinct relief arising out of an alleged agreement to 
re-convey, which was disputed. 

K. Kameswara Rao and N. Ramamohan Rao for Petitioner. 

K. Krishnamurthi for Respondent. 


K.S. —— Petition allowed. 
Panchapagesa Atyar, F. Seshamma v. Seetharamaswami 
13th Sepiember, 1948. C. R. P. No. 1092 of 1947. 


Civil Procedure Code (V af 1908), section 15, Order 6, rule 17 and Order 7, rule 10— 
Plaint valuation beyond pecuniary jurisdiction—Application to amend so as to restrict the 
prayers to half the property so as to bring it within jurisdiction—TIf can be entertained—Proper 
procedure. : 

Whenever a Court finds that a suit beyond its pecuniary jurisdiction is filed 
before it, the only course for it is to return the plaint for presentation to the proper 
Court. It is then for the plaintiff either to amend it and bring it within the juris- 
diction of the Court and re-present it before the period of limitation has expired, 
or to present it without any amendment to the Court having jurisdiction to entertain 
it, and then, if he likes, pray for whatever amendments he wants, in that Court. 
Where the commissioners valuation of the property is in excess of its pecuniary 
jurisdiction the Court if it allows that valuation to stand cannot entertain and 
allow an amendment petition restricting the prayers to one half of the properties 
and thus enable the Court to have jurisdiction. The Court will not be justified 
in entertaining the amendment petition and allowing it, without declaring that 
the valuation of the commissioner was excessive, and that the suit was within its 
pecuniary jurisdiction. If it exceeded its pecuniary jurisdiction, its clear duty 
will be to réturn the plaint for presentation to the proper Court.. To allow Courts 
having no jurisdiction to pass orders in amendment petitions, or any other similar 
orders, would be to enable them to snatch at jurisdiction, and would be against the 
policy of the law. 

Ch. Raghava Rao and Ch. Suryanarayana for Petitioner. 

M. S. Ramachandra Rao for Respondent. 


K.S. — Petition allowed. 
Rajamannar, C. J. and Panchapagesa Atyar, f. Mahamed Yusuf Saheb v. Bhashyam 
15th September, 1948. Naidu. 


C. M. P. Nos. 3340, etc., of 1948, 

Certiorari— Application for issue of writ of—High Court disposing of—If can admit 
additional evidence. 

There is no provision of law under which the High Court when disposing of 
an application for the issue of a writ of certiorari (to quash the order of the Chief 
Judge of the Court of Small Causes reversing the decision of the Rent Controller, 

and directing the tenant to deliver possession to the landlord) can admit 
additional pes (to prove a tender of rent by the tenant). 

M. S. Venkatarama Aiyar for Petitioner. 

P. Somasundaram and T. K. Rangaswami for Respondents. 


K.S. | —— Applications dismissed. 
Subba Rao, J. Varadarajulu Chetty v. Ramalingam Chettiar. 
16th September, 1948. Crl. Appeal No. 17 of 1948. 


Penal Code (XLV of 1860), section 408—Gist of offence under—Dtshonest inten- 
tion—Necesstty. l 

A person could be convicted under section 408 of the Indian Penal Code, 
if he had converted some hundies for his own use with a dishonest intention. If 
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the complainant had authorised him to receive the amounts due under the hundies 
or though not authorised, the accused as partner of the complainant had realised 
the amounts and appropriated the same towards the debt due to him, it would 
not be possible to say that he acted with a dishonest intention. 

V. Rajagopalachari, C. Deenadayalu and R. V. Raghavan for Appellant (Accused). 


The Public Prosecutor (V. L. Ethiraj) for the Crown Prosecutor on behalf 


of the Crown. ° a 

A. Nagarajan and R. Purushotham for Respondent (Complainant). o. 

K.S. l — ; Appeal allowed. 
' Rajagopalan, J. ` ° > Manicka Goundan v. Krishna Goundan. 
16th September, 1948. G. R. P. Nos. 1337 of 1947, etc. 


Civil Procedure Code (V of 1908), Order 5, rule 19 and Order 9, rule 13—Duty of 
Court to record finding after return of summons that summons has been duly served before it 
can pass ex parte decree. ; 


_ ‘The only material on which a Court could come to a conclusion that a summons 
had been duly served is the endorsement verified on oath on the summons itself. 
Without an order that the defendant had been duly served the Court is not entitled 
to proceed with the enquiry ex parte and pass a decree. Where a summons is returned 
after the passing of the ex parte decree, the fact that there is an endorsement that 
summons had been tendered and refused on a date which is prior to the date of 
the ex parte decree, in no way affects the question whether the Court could on the 
material before it when it passed the decree come to the conclusion that the defend- 
ant had been duly served. ‘The subsequent intervention by the defendant on an 
application under Order g, rule 13, Civil Procedure Code in no way affects his 
right to have the decree wrongly passed ex parte set aside in revision especially when 
he had filed a revision petition against the order dismissing his application under 
Order 9, rule 13. 


39 M.L.J. 697, distinguished. 
A. Seshachari and A. Srinivasan for Petitioners. 


A. V. Viswanatha Sasirt for Respondents. 


K.S. ——— Petition ‘allowed. 
Subba Rao, 7. , , . Mathias, In re. 
17th September, 1948. Cr, R. G. No. 198 of 1948, 


(Cr. R. P. No. 189 of 1948). 

Motor Vehicles Act (IV of 1939), section 87 (1)—Fatlure of person in charge of motor 
vehicle to stop when required to do so by the police—Offence—Duty of prosecution to prove 
that the police officer concerned was “in uniform.” 

The Legislature purposely added in the amending Act, the words “in unifo rm”. 
It is not permissible to ignore that ingredient of the offence. It is the duty of the 
prosecution to adduce evidence to establish that the police officer’ concerned was 
in uniform at the time when the alleged offence (of failing to stop a motor vehicle 
when required to do so by a police officer) was committed. Where the prosecution 
fails to prove that the police officer concerned was in uniform it is a very important 
defect and it must be held that the prosecution had not proved that the accused 
committed the offence within the meaning of section 87 (1) (a) of the Motor Vehicles 
Act.’ | ° Bs 2 Pasi eid t 

M. Santosh for Petitioner. r : 
‘The Public Prosecutor (V. L. Ethiraj) on behalf. of the Crown. ` 


a Bd, Revision Petition allowed. 


| 
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Satyanarayana Rao, F. Ramalingam v. Koteswara Rao, 
Toth September, 1948. C. R. P. No. 637 of 1947: 

Limitation Act (IX of 1908), section 5—Application to excuse delay in applying for 
setting aside abatement of suit caused by defendant's death—Absence of knowledge of defendants 
death—Suffictent cause for excusing delay. 

The ignorance (as to the death of the defendant) of a ace applying for 
excusing the delay in asking for setting aside the abatement of the suit caused by 
the defendant’s death, constitutes a sufficient cause within the meaning of section 5 
of the Limitation Act for excusing the delay in seeking to set aside the abatement. 

Decision of Horwill, J., in C. R. P. No. 636 of 1947, dissented from. 

If the' plaintiff was not aware of the death of the defendant it cannot with 
reason be contended that he should have made the application earlier or should 
explain the delay. 

The question of excusing the delay and the question whether sufficient cause 
for excusing delay was made out are essentially within the discretion of the triał 
Court which cannot be interfered with under section 115 of the Code of Civil 
Procedure. ' = 

M. S. Ramachandra Rao for Petitioner. 

M. Appa Rao and B. Srintvasamurtht for Respondent. 


K.S Poon dismissed. 


Panchapakesa Atyar, J. Choyi v. Kaitha Parambath Ayisabi. 
13th September, 1948. C. R. P. No. 1273 of 1947. 
Malabar Tenancy Act (XIV of 1930), section 3 (v)—-Person holding land covered by 


Karaima chit on which a petty shop is built as allowed by the chit—Not excluded from 
benefits of Malabar Tenancy Act and Madras Act XVII of 1946. 

Section 3 (v) of the Malabar Tenancy Act clearly says that any person who 
has paid or has agreed to pay rent or other consideration for his being allowed 
by another; to enjoy the land of the latter, is a “‘ tenant’. It does not say that 
the enjoyment should be by cultivation or farm house alone. Such a tenant cannot 
be denied the relief under the Malabar Tenancy Act simply because he chose to 
construct a shop on the plot and to live in it himself. He is entitled to have a suit 
for ejectment stayed under Madras Act XVII of 1946. wi 

D. A. Krishna Variar for Petitioner. 


K. P. Raman Menon for Respondent. 
Petition allowed. 


K.S. CE 
Horwill, 7. ' . Arunachala Nadar v. Kandaswami Nadar, 
14th September, 1948. - S. A. No. 180 of 1946. 


Civil Procedure Code (V of 1908), section 100—Second appeal—Lower appellate Court 
reversing decision without considering the large mass of evidence upon which the trial Court 
relied—Raises a point of law— Jurisdiction to interfere in second appeal. 2 
- The failure of the Subordinate Judge (reversing a decision) to consider the 
Jarge mass of evidence upon which the District Munsiff relied.raises a point of law 
‘which gives. jurisdiction to the High Court to interfere in second appeal. 

J. S. Vedamanickam for Appellant. 

S. Va Venugopalachari for Respondent. 

K.S. | —_____— Appeal allowed. 

Horwill, 7. Parameswaran, In re. 
16th September, 1948. Cr.R.C. No. 679 of 1948. 

4 (Cr.R.P. No. 637 of 1948.) 

Madras City Police Act (III of 1888), sections 41 and 71 (ii)— Order of Commissioner 
of Police prohibiting holding of meetings or demonstration in any public place and also pro- 
mulgation ofi order under section 144, Criminal Procedure Code—Person . addressing 
gathering of workers and causing obstruction to thoroughfare—If can be proceeded against for 
minor offence under City Police Act. l 

Despite the fact that the Commissioner of Police had passed an order prohibiting 
the holding of any meeting, gathering, procession or demonstration in any public 
place, and had also promulgated an order under section 144, Criminal Procedure 
“Code, the petitioner disobeyed the orders and addressed a gathering of workers 
outside the premises of Messrs. Addison & Co., prevented them from-going to 
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their work, and wilfully caused obstruction to the thoroughfare. The petitioner 
was charged and sentenced under sections 41 and 71 (i) of the City Police Act. 
On revision it was contended that the petitioner should have been charged under 
section 188 of the Indian Penal Code with contravening the order promulgated 
under section 144 of the Criminal Procedure Code. 

Held : As only a minor contravention of the law had been committed there is 
no reason why the police should be forced to make a serious offence of the 
matter. (1948) 1 M.L.J, 448 distinguished. 

. It cannot be said that the petitioner was holding a meeting or gathering 
which would make him liable for the offence under section 41 of the City Police 
Act. The holding of a meeting or gathering requires something more than speaking. 
It presupposes some organising and the making of arrangements to gather persons 
together in order that the meeting or gathering might be held. But the petitioner’s 
conviction for the offence under section 71 (12) of the City Police Act was correct 
as he was causing obstruction in the road or pavement. , 

C. R. Pattabhiraman and R. Ramasubba Atyar for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) for Grown Prosecutor on behalf of the 
Crown. 


K.S. , —— _ Petition allowed in part. 
. Rajagopalan, F. Muhammad Ibrahim Maricar v. Ahmed Maricar. 
16th September, 1948. C. R. P. No. 1444 of 1947. 


Civil Procedure .Code (V of 1908), Order 6—Additional written statement—Plea in- 
consistent with qe already set out in original written statement—lIf can be allowed to be raised. 
‘Where the plea in a proposed additional written statement was that the defen- 
dant’s father was a partner with the plaintiff whereas in the original written state- 
ment the defence raised was that the defendant himself was the partner of the plain- 
tiff (who sued as the sole owner of a business) there is no legal bar to consider 
the plea even if it is inconsistent with the original plea. 32 L.W. 61, relied on. 

If both the pleas had been put forward in the written statement as originally 
filed, that would have been permissible and the Court would have been called 
upon to investigate both the pleas, despite the fact that they were inconsistent 
pleas. The only question to consider, when an apparently inconsistent plea is put 
forward in an additional written statement, is, whether it is expedient with reference 
to the circumstances of the case to permit such a plea being put forward at that 
stage. When the additional statement is sought to be filed ata late stage, if the 
delay can be adequately compensated by award of costs, the defendant can be 
permitted to.file the additional written statement. ° 

K. E. Rajagopalachari for Petitioner. 

K. C. Subramaniam Chettiar for Respondent. 


K.S. — Petition allowed. 
Horwill, 7. Selathu and others, Jn re. 
17th September, 1948. Cr. R. C. No. 790 of 1948. 


(Cr. R. P. No. 745 of 1948). 

Penal Code (XLV of 1860), section 506—Threat of social boycott tf certain 
persons continued to work as agricultural labourers for theit masters with whom the other 
labourers were trying to secure better terms-—lf offence punishable under section 506, Penal Code. 
- Where some agricultural labourers were trying to improve their lot by bargain- 
ing with the mirasdars to obtain better conditions and trying to persuade their 
fellow labourers not to work until they had secured better terms, they are entitled 
to enforce social boycott against those who decided to work. It would not amount 
to an injury within the meaning of section 44, Penal Code. 1933 M.W.N. 736, 
relied on. 

It is difficult to see how it can be illegal to ask the barber and washermannot to 
shave or wash the clothes of those who refuse to help in securing better condi- 
tions of agricultural service. Accordingly a threat of social boycott is not an 
offence punishable under section 506 of the Indian Penal Code. 

C. R. Pattabhiraman and R. Ramasubbier for Petitioners. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 

K.S. < Conviction set aside, 
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Panchapakesa Aiyar, 7. Ramachandra Naidu v. Kandaswami Mudaliar. 
10th September, 1948. G. R. P. No. 1518 of 1947. 
Civil Procedure Code (V of 1908), ‘section 80—Notice under—Requirements. 


Where a notice under section 80 of the Code of Civil Procedure has to be given 
it must be strictly in conformity with the provisions of section 80 without any 
material alteration of the juridical capacity of the person suing, or the relief claimed 
or the other incidental circumstances. A notice issued by a person in his own 
name cannot be said to be the same as a notice issued by that person as the manager 
of a Hindu joint family, for purposes of section 80 whatever weight it may have 
in a decree in a suit. | 


D. Muntkanniah for Petitioner. 
V. I. Rangaswami Aiyangar and K. Kalyanasundaram for Respondent. 


K.S. — Petition dismissed . 
Rajagopalan, 7. Alaga Pillai v. Doraiswami Pillai. 
15th September, 1948. C. R. P. No. 710 of 1948. 


Madras Hindu: Religious Endowments Act (II of 1927), section 79-A—Scope—Order 
under section 42—Application to set aside—When lies. 

If the basis of the appointment ordered under section 42 of the Madras Hindu 
Religious Endowment Act was contrary to the usage of the institution within the 
meaning of section 79, the validity of that order could be challenged on that ground 
and if a “ dispute’ arose as to the usage upon which the validity or invalidity 
of the order passed under section 42 depended, that dispute would be within the 
scope of clause (1) of section 79-A. Once there is a decision under that clause, 


section 79-A, clause (3) would come into play and an application to set aside such 
an order of the Board would be competent. | 


` 


A. V. Viswanatha Sastri, K. R. Krishnaswami Aiyar and S. P. Subramaniam for 
Petitioner. 


T. A. Ramaswami Reddi, N. Somasundaram and M. Chockalingam for Respondent. 
K.S. 


Horwill, 7. ' Thimmappa v. Balayya. 
17th September, 1948. A. A. O. Nos. 439, etc. of 1946 


Provincial Insolvency Act (V of 1920), section 43—Annulment of adjudication and 
property ordered to continue to vest in Official Receiver—Alienation by insolvent set aside in the 
meantime—Altenees depositing sufficient money to pay all credttors—Insolvent also depositing 
sufficient money to pay off creditors and the alienees—Person entitled to the property under 
the set aside alienation. 


On 22nd June, 1937, B, then in insolvent circumstances alienated his property 
in favour of N and others. On 13th August, 1938, the alienee sold some of the 
property to R and on roth August, 1944, R transferred some of his rights to 7. B was 
adjudicated insolvent on 8th March, 1938. At the instance of the Official Receiver 
the alienations of 22nd June, 1937, and the consequent alienations were set aside. 
On gth February, 1940, the adjudication’ was annulled under section 43 of the 
Provincial Insolvency Act; but the property was ordered to continue to vest in 
the Official [Receiver. Subsequently the alienees Ta in Court a sufficient 
sum of money to pay off all the creditors and asked that the property be délivered 
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to them. The insolvent also subsequently deposited money sufficient. to pay off 
the creditors as well and to pay the alienees what was due to them under the deed 
of 22nd June, 1937. ; 


On a question whether B, the insolvent or his alienees were entitled to the 
properties, 

Held, the alienee should be given possession of the property since it was not 
necessary to sell them for meeting the debts of the creditors despite the fact that 
the alienation had to be set aside in its entirety. The insolvent should be allowed 
to withdraw the amount deposited by him. 


An insolvency Court administers the assets of the insolvent in equity for the 
benefit of the creditors and restores it to the person to whom it is properly due, 
if the claims of the creditors do not necessitate the sale of the property. 

Ch. Raghava Rao for Appellant. 


P. Chandra Reddi, O. Chinnappa Reddi, A. Bhujanga Rao, D. R. Krishna Rao and 
C- Kondiah for Respondent. 


K.S, 
Horwill, F. . Dhanaraju, In re 
17th September, 1948. Cr. R. C. No. 624 of 1948. 


(Case Referred No. 36 of 1948). 


Criminal Procedure Code (V of 1898), section 438—Sub-Divtstonal Magistrate dis- 
agreeing with trial. Magistrate who convicts the accused—Reference to High Court when 
accused has right of appeal—Destrabtltty. i 

The accused was convicted and the papers sent to the Sub-Divisional Magistrate 
for action under section 562, Criminal Procedure Code, who thought that the 
evidence was not sufficient to warrant the conviction of the accused and so sent 
the papers to the District Magistrate, asking him to refer the matter to the High 
Court to have the conviction set aside. The District Magistrate referred it to the 
High Court. i 

Held, that references of this kind are not desirable, merely because the Sub 
Divisional Magistrate disagrees with the trial Magistrate, especially as the accused 
has a right of appeal if he feels that he has been wrongly convicted. 

1940 M.W.N. 44, approved. 


[In the present case however it was found that there was insufficient evidence 
to support the conviction and the conviction was set aside. | 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 
Accused not appearing in person or by advocate. 


`% 


K.S. SSC Reference accepted. 
Panchapakesa Aiyar, J. Venkatasubramanya Sastri v. Gopalaswami Reddi. 
17th September, 1948. S. A. No. 244 of 1946. 


Madras Estates Land Act (I of 1908), section 120—Sale of lots tn order different to the 
one specified in proclamation—Legaltty. 


There are two mandatory provisions in section'120 of the Madras Estates 
Land Act, namely, that the selling officer shall sell the lots as a pis in the procla- 
mation of sale under section 116 (2) of the Act and that he shall immediately stop 
the sale of the remaining items the moment the amount of.the decree is realised. 
A sale of the lots not in the order specified will be illegal and must be set aside, 
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it will be highly dangerous to allow selling officers to alter the order of sale as 
they please without an order of Court, or a request by the judgment-debtor to the 
Court, or because of lack of bidders for the intervening items or other sufficient 
reason, Even if the selling officer acted from mere whim or caprice, or even 
with the best of intentions, it will not matter at all in the case of a violation of 
the mandatory provisions of law like section 120 of the Madras Estates Land 
Act. Sales vitiated by their departure from the mandatory provisions of 
section 120 will be null and void and as -if they were not. 


M. E. Rajagopalachari for Appellant. 
V. V. Raghavan and K. N, Narasinga Rao for Respondent. 


K.S. Appeal dismissed. Leave to appeal granted 
Panchapakesa Atyar, f. Shanmugha Mudaliar v. Bangaru. 
17th September, 1948. C. R. P. No. 1038 of 1947. 


Penal Code (XLV of 1860), section 4'71—Order directing prosecution for using 
mortgage deed with an alleged forged endorsement as genuine—When‘ proper. 


A prosecution under section 471 of the Penal Code regarding the using of a' 
mortgage deed with an alleged forged endorsement on it as genuine cannot be 
directed to proceed when the order for prosecution of the accused under section 465 
of the Penal Code for forging such endorsement is set aside. Any prosecution 
in such a matter at public expense ought to be justified by two considerations, 
namely, that there is a reasonable chance of conviction and that it is expedient 
in public interests to launch a prosecution, obviously because public moneys are 
spent on such prosecutions. 


V. T. Rangaswami Atyangar and K. Kalyanasundaram for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the crown. 
V. V. Raghavan and V. R. Doratswamt for Respondents. 


K.S. 
Panchapakesa Aiyar, F. Subramanyam v. Lakshmi Naranamma. 
17th September, 1948. C. R. P. No. 1294 of 1947. 


Court-fee and jurisdiction—Agricultural land—Income for “year” before the filing 
of plaint—Computation—TIf to be for “ revenue year” or “ calendar year.’’—Definition of 
“¢ year? in General Clauses Act—If applicable—Question of valuation.—Reoiston—If lies. 

In a suit relating to agricultural land the income for the “ year” before the 
filing of plaint for purposes of court-fee and jurisdiction is to be computed for the 
revenue or the agricultural cultivation year and not the calender year. It can 
‘be taken as the calender “year” according to the General Clauses Act only if there 
is nothing else in the context to guide the Court. When the matter involves a 
question of jurisdiction of the lower Court and not one affecting court-fee alone, 
a revision lies to the High Court. i 


N. Suryanarayana for Petitioner. 
E. Vinayaka Rao for Respondent. 


K.S. SS Petition dismissed, 
Subba Rao, F. ` Mohammad Sheriff, Jn re. 
23rd September, 1948. Cr. R. C. Nos. 915 and 916 of 1947. 


(Cr. R. P. Nos. 814 and 815 of 1947). 

Motor Vehicles Act (IV of 1939), section 42 (1) read with section 123—Permit to 

use lorry for carrying “ vegetables and food grains only on behalf of the military ”—Use of 
vehicle for carriage of red earth for repairs to owner's factory—lf contravention of permit. 
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Where a permit for use of a lorry stated the nature of the goods to be carried- 
to be'“ vegetables and food grains only on behalf of ‘the’ military’? and the 
owner and driver were prosecuted for contravention of the conditions in the permit 
by carrying red earth for repairs to the factory of the owner, 


Held: ‘That the carriage of such earth was for or in connection with the 
business of the owner and the accused were not guilty. From the use of the word 
“only”? it cannot be implied that the permit holder is precluded from using it for 
his own purpose for which he would KE aga be entitled to use under proviso 3 
to section 42 (1). 


V. Rajagopalachan for T. A. Rajagopalan and R. V. Raghavan for Petitioners. 


The Public Prosecutor (V, L. Eihiraj) for the Crown Prosecutor on behalf of. 
the Crown. 


K.S. — - Convictions set aside. 
o Mack, 7. Mannil v. Kesava Tharagan. 
24th September, 1948. C.R.P. No. 1372 of 1947. 


Madras Tenants and Ryots Protection Act (XVII of 1946)—Stay under—Necessity to 
pay rent for succeeding years within two months of the rent falling due—Tenant holding 
over after expiry of very old lease—Due date—If to be decided by looking at old lease deed. 


Where there was an old lease providing for payment of rent in two instalments 
of 3/5th and 2/5th in the months of Kanni and Makaram respectively, but the tenant 
who was in occupation merely holding over under section 116 of the Transfer of 
Property Act has voluntarily paid the whole rent of the year in one instalment 
within two months of the expiry of Makaram and several months before the expiry 
of the Malayalam year it is not necessary to apply the terms of the old lease strictly 
(though the local practice is to pay in two instalments in Kanni and Makaram) and 
deprive the tenant of his right to have the proceeding for bringing the holding to: 
sale, stayed under Madras Act XVII of 1946. ' 


S. Venkatachala Sastri and N. Sundara Atyar for petitioner. 
D. A. Krishna Variar for Respondent. 


K.S. — Petition allowed. 
Subba Rao, F. Narasingadu, In re. 
24ih September, 1948. : Cr.R.C. Nos. 582, etc. of 1947. 


(Cr.R.P. Nos. 478, etc. of 1947). 


Penal Code (XLV of 1860), sectton-193—Persons giving statements under section 164, 
Criminal Procedure Code—Dental of the story in preliminary enguiry—Complaint under 
section 193, Penal Code—Propriety. 

To prosecute a man who has resiled from a false statement made under section: 
164, Criminal Procedure Code is to encourge him in the belief that it pays to tell 
a lie and stick to it. It is far better that a man should escape punishment for having 
made a false statement under section 164 than that he should be induced to believe 
that it is to his interest, however false the statement may have been to adhere to it 
and thereby save himself from prosecution. „The danger of such a course leading 
to the conviction of innocent persons is too great to be risked. Such prosecutions 
would not be in the interests of justice. 


1942 I.L.R. Bom. 26 followed. 
N. Somasundaram for C. Kondiah for Petitioners, 
The Public Prosecutor (V. L. Ethtraj) on’ behalf of the Crown. 


K.S. —— . i Reotston allowed. 
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Panchapakesa Atyar, 7. Nachimuthu Goundan o. Sivaramasundara Gurukkal. 
13th September, 1948. S. A. No. 188 of 1946, 

Inam—Malaikatti (garland) tnam—Land described as saroamanyam and granted 
free from all itaxes—Finding that both warams were granted supported by evidence—Not open 
to interference in second appeal——Finding that section 44 (b) of the Madras Hindu Religious 
Endowments Act is retrospectwe—If can be attacked in second appeal. 

Where in a malatkatit (garland) inam the description of the lands granted 
as sarvamanyam, is though not conclusive, more than half conclusive that both 
the warams were granted and not merely the melwaram The further circumstance 
that the documents described the grant as of “land free from all taxes” shows that 
the land also was granted and not merely the tax. A finding on evidence that 
both warams were granted as well as a finding that section 44 (b) of the Madras 
Hindu Religious Endowments Act had retrospective cannot amount to an error 
of law to warrant interference by the High Court on second appeal. 

V. Seshadri and K. S. Ramamurthi for Appellant. 

R. Ramamurii Ayar and S. Srinivasan for Respondent. 


K.S. — Appeal dismissed. Leave refused. 
Horwill, 7. Simhagiri Dora v. Zemindarini of Chemudu. 
13th September, 1948. C. R. P. No. 260 of 1947. 


Civil Procedure Code (V of 1908), section 115—Amendment of decretal portion of judgment 
to bring tt into conformity with earlier parts of judgment and consequent amendment of decree— 
Revision tf lies. 

Where the lower Court amended what is often described as the decretal part 
of the judgment to bring it into conformity with the earlier parts of the judgment 
and thereupon amended the decree to bring it into conformity with the amended 
judgment no civil revision petition lies against the order of amendment especially 
as an alternative remedy is available. (Case-law discussed.) 

B. V. Subramanyam for Petitioner. 

K. Umamaheswaram for Respondent. 


K.S. — Petition dismissed 
Horwill, 7. Madura Sri Meenakshi Sundareswaral, etc., Devasthanam 
14th September, 1948. v., Sellathayee. 


S. A. No. 52 of 1946. 
Madras Estates Land Act (I of 1908), section 26 (3)—Trustee landholder—If can 
claim that he ts not bound by any remission granted by his predecessor—Section 24—Effect. 
A landholder according to section 3 (5) of the Madras Estates Land Act includes 
“ every person entitled to collect the rents of the estate by virtue of any provision 
of law.” A trustee is therefore a Jandholder and whenever there is a change of 
trustee there is technically a change of landholder ; so that a succeeding trustee 
has a right to invoke section 26 (3) of the Estates Land Act and to claim that he is 
‘not bound by any remission granted by his predecessor. The provisions of section 24. 
prohibiting enhancement of rent, do not apply to cases where a right to remission 
does not continue. “ 


K. Kutttkrishna Menon and K. Veeraswami for Appellant. 
K. S. Desikan for Respondent. 


K.S. —— Appeal allowed. 
Rajamannar, C.F. and Panchapakesa Atyar, 7. Tirumalai Tirupathi 
20th September, 1948. . Devasthanams v. Seshachalam Dikshitulu. 


S. A. Nos. 2221 and 2222 of 1945 
: and Transferred App. No. 159 of 1947, 

Religious endowments—T emples—Devasthanam Committee collecting fee for archanas 
Jrom worshippers—Right of archakas and other servants to such fees as additional 
remuneration. 

When the temple authorities collect a particular fee for the performance of 
an archana for individual worshippers, they are as it were collecting on behalf of 
the archakas and other servants who perform the necessary functions ïn this matter, 
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the remuneration due to them. Such archakas are entitled to demand an account 
of that part of the ticket fees which may be said to represent their remuneration 
for the services performed by them. No question of master and servant and the 
duty of a servant to do a little extra amount of work in the usual course of things 
without a corresponding right to increased wages arises. As performance of 
archanas for individual worshippers by archakas lies outside the scope of the ritual 
of the archana which is to be performed by the anhakas, they are not precluded 
from making a claim for part of the amount collected as ticket fees by the committee. 

P. Chandra Reddi, K. Venkatarainam and O. Chinnappa Reddi for Appellant. 

V. T. Rangaswamt Atyangar and K. Kalyanasundaram for Respondents. 


K.S. i Appeals and memoranda of Objections dismissed. 


Subba Rao; 7. Subbaroya Padayachi v. Kozhandaivel Udayar. 
22nd Sepiember, 1948. C.R.P. No. 1054 of 1947. 
Civil Procedure Code (V of 1908), Order 16, rule' 19 (b)—Expert witness—Right of 
party to examine on commission. ik 
A party to a suit has a tight to ask for the issue of a commission to examine a 
-witness beyond the prescribed distance. The same principle ‘applies even in the 
case of an expert witness. A party can ask for a commission to examine a hand- 
writing expert of his choice as a matter of right. 


Accordingly where in a suit on a promissory note the defendant who con- 
tends that the endorsement was a forgery applies for the issue of a commission 
to examine Mr. Dixit, Government Examiner of questioned documents, Central 
Provinces and Berar, it is not open to the Court to dismiss the application on 
the ground that it was desirable that the suit document should be examined 
by the Government Examiner of the Central Government. 


When a petitioner is entitled to select his own witnesses and he selects one 
of the two witnesses that are available, it cannot be said that he is guilty of an 
abuse of the process of Court. ae 

26 M.L.J. 889 (890) and I.L.R. 46 Mad. 574, relied on. 


Observations in (1946) 1 M.L.J. 179 that “ it is a matter of discretion for 
the Court in the citcumstances of each particular case ” to issue a commission, 
treated as mere obiter and not followed. 


T. E. Rumabhadrachari for Petitioner. 
S. Krishnamachari for Respondent. 


K.S. — Petition allowed. 
Govinda Menon and Mack, 77. Kesanna v. Venkamma. 
24ih September, 1948. A.A.O. No. 688 of 1945. 


Arbitration— Taking evidénce of one party behind the back of the other—Effect on 
award—Recording mere statement of partys claim if recording evidence. 

It is well settled law that an arbitrator should not hear the evidence of one 
party behind the back of the other. An arbitrator who records evidence on behalf 
of either party behind the back of the other must be held to misconduct the pro- 
ceedings. By merely taking down the statements from the parties in which they 
merely reiterated the request contained in their petition for arbitration that the 
-arbitrator should give his award on the basis of the pleadings it cannot be said 
that any evidence was recorded from one party behind the other party and to the 
-latter’s prejudice. No hard and fast rule can be laid down as to what precisely 
constitutes misconduct either of the arbitrator or of the arbitration proceedings, 
‘This must depend upon the circumstances of each case. 

P. Chandra Reddi and O. Chinnappa Reddi for Appellant. 
M. S. Ramachandra Rao for Respondent. 


K.S. Appeal allowed, 
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Dai F The Corporation of Madras v. The Scindia 

‘ath September, 1948. Steam Navigation Co., Ltd. 
C.C.C.A. No. 16 of 1947. 

Madras ‘City Municipal Act (IV of 1919), section 401—Company assessed to tax under 
section 110 on the basis of company’s return of gross income—Company subsequently drawing 
attention of the Commissioner to the fact that figure given was incorrect—If renders assess- 
ment already made illegal—Civil Court—If can interfere where remedy under statute not 
-availed of, | i 

Section: 401 of the City Municipal Act substantially lays down the recognised 
law as to the circumstances under which a Civil Court can intervene when remedies 
are afforded in thé statute itself to a person aggrieved by any act done or order 
‘passed against him under that statute. Where the Corporation has assessed a com- 
pany to tax under section 110 of the City Municipal Act on the basis of the company’s 
Teturn of its gross income the Corporation acts in accordance with the rules, The 
fact that subsequently the company drew the attention of the Commissioner to 
‘the fact that'the figures on which the calculations had been made was not the correct 
‘one does not render the assessment already made bona fide by the Corporation an 
illegal one. ! The company could have deposited the tax assessed and asked the 
‘Commissioner to set aside the assessment, Where that was not done and no further 
‘steps were adopted by the company by way of appeal to the Taxation Appeals 
Committee and therefrom to the Court of Small Causes no suit for declaration that 
the amount to which the company was assessed was not legally ‘payable by it. 

P. Chenchiah for John and Row for Appellant. ; 

V. Rajagopala Mudaliar for Respondent. 

K.S. Appeal allowed, 


Se [A 
Horwill, 7. The Indo Commercial Bank, Ltd., Madras v. 


10th September, 1948. The Corporation of Madras, 
C.C.C.A,.No. 40 of 1947. 

Madras City Municipal Act (IV of 1919), section 110—Power to levy tax on compantes 
under—If affected by Professions Tax Limitation Act (XX of 1941 as amended by Act 
V of 1946),—Government of India Act, section 142-A introduced in 1940—Effect. 

A reading of Government of India Act, section 142-A (introduced in 1940), 
and of section 2 of the Professions Tax Limitation Act, 1941 (XX of 1941) shows 
that they are intended to hit at taxes such as are leviable under section 111 of the 
City Municipal Act, which enables a Municipal Council to levy a tax on any person 
‘or company 'which “ exercises a profession, art or calling or transacts business or 
holds any appointment, public or private” and not to affect in any way the right 
‘of the municipality to levy a tax under section 110 of the City Municipal Act. Act’ 
‘V of 1946 was introduced by way of abundant caution to remove any doubt that 
might have iexisted, and even without it the municipality would have had the’ 
Tight to levy taxes under section 110. In any event the 1946 Act was given 
retrospective effect to the date of Act’ XX of 1941 thus eliminating the interval 
between the two Acts. The -two Acts operated together from ist April, 1942. 
Assessment of taxon acompany under section 110, City Municipal Act,‘ from 
ist April, 1942, is therefore proper. i 

T. M. Kasturi and G. Vasanta Pai for Appellant. 

K. C. Subramania Chettiar for John and Row for Respondent. 


K.S. | = ` Appeal dismissed, 
Panchapakesa Aiyar, J. Velu Chettiar v. Ranganatham Chettiar 
24th September, 1948. C.R.P. No. 1286 of 1946. 


` Practice—Findings at variance with pleadings—When permissible—Suit Jor recovery of 
, amount recited jas paid. as consideration for assignment of decree for ‘money but not pad— 
Plea of defendant that he had paid the consideration—Court if can find that assignment of decree 
was for collects : 
` There may be cases where the Court has to ignore the lies on both sides and 
to arrive at the truth, as when, for instance, interested parties make themselves 
NRG 
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laintiff and defendant in a suit in pa gas of some Government properties and 
Kai adik the claims of one or the other to portions thereof, But the proper 
course even there will be for the Court to implead the Government, or other party 
vitally interested in the matter, under Order 1, rule 10, Civil Procedure Code, by 
giving notice to them, and get the pleadings and issues necessary to expose the 
lies on both sides and to arrive at the truth. 

Where however the plaintiff claimed that cash recited as paid for the assign- 
ment of a decree by him to the defendant was not paid and sought to recover the. 
amount and the defendant’s plea was that cash was paid by him subsequent’to the 
assignment and he did not contend that the assignment was only for collection. 
it is wrong in law to find that the assignment was for collection. Once the Court 
finds that the amount had not been paid by the defendant the proper course is to 

a decree in favour of the plaintiff for the amount claimed. Nor can the Court 
find that there was a failure of consideration by reason of the scaling down of the 
decree ‘assigned in respect of which nothing but some small amount for costs was. 
recovered. 

M. E. Rajagopalachan for Petitioner. 

M. S. Venkatarama Atyar for Respondent. 


K.S. —— Petition allowed. 


Rajagopalan, J. Appa Rao, In re., 
29th September, 1948. Cr.R.C. No. 877 of 1948. 


Cr.R.P. No. 826 of 1948. 


Madras General Sales Tax Act (IX of 1939), sections 15 (b) and 16-A (as amended 
by Aci XXV of 1947)—Failure to pay tax due under law as it stood before amendment— 
Prosecution—Sustainability—Validity of assessment—1f can be gone into by the Court. 

. The offence with which the petitioner was charged was failure to pay the tax' 

due under the law as.it.stood before the complaint was lodged on 4th May, 1947. 
The amended section 15 (b) made punishable the failure to pay the tax assessed, 
not failure to pay the tax due. In the absence of any provision in the Amending 
Act to make that definition as amended in section 15 (6) applicable to acts com- 
mitted prior to that enactment, the Court will have to investigate whether the 
accused was, guilty of the offence with which he was charged, i.¢., failure to pay 
the tax due under section 15 (5). of the Act as it stood before it, was amended. 
The expression “due” can only be interpreted to mean “lawfully due.” 
Section 16-A cannot be construed independently of the amended section 15 (b) 
both of which came into effect on ist January, 1948, long after the alleged. 
commission of the offence with which the petitioner pe was charged. 

As the Magistrate has to consider in the present case whether the offence with 
which the accused was charged, viz. failure to pay the tax due, was committed, it is: 
fully open to the accused to.prove that the tax was not lawfully due and that no 
offence was thereby committed. It cannot be said that section 16-A barred. 
the investigation of the validity of the tax assessed. . 

Decision of Govinda Menon, J. in Cr.R.C. 183 of 1947 considered and not ` 
followed. : 

Decision of Rajamannar, J., in Cr.R.C. Nos. 1257,.1258 and 1259 of 1946- 
relied on. fae 

N. Subramamam for the Accused. 

The Public Prosecutor (V. L. Ethraj) on behalf of the Crown. 


K.S. - SS ` Petition allowed. 
Panchapakesa Sastry, F. Srinivasachari v. Rukmani Ammal. 
1st October, 1948. l C.R.P. No. 796 of 1948. 


Madras Hindu Religious Endowments Act (II of 1927), section 58, clause (2)—Here-. - 
ditary office of archaka—Succession to by female—Sex if “ physical infirmity” within the mean 
ing of proviso to section 58 (2) giving the trustees a right to fill up the office themselves. 


‘SI 


The proviso to section 58, clause (2) of the Madras’ Hindu Religious Endow- 
ments Act contemplates only certain specified contingencies where there is a tempo- 
rary vacancy in the office (of Archaka in this case,) either because of a dispute 
relating to succession or the person succeeding is a minor without a guardian 
or where the hereditary office-holder or servant is by reason of unsoundness 
of mind or other physical infirmity unable to discharge the functions of 
the office or perform the service. The Legislature did not intend.to alter the law of 
succession to hereditary offices by. depriving the females of the hitherto recog- 
nised right of succession. It will be unduly straining the aeons of the expression 
‘* physical infirmity ” if it is allowed to take in the female sex of the office-holder 
entitled to succeed to the office. Both mental and physical infirmities are taken 
as bodily infirmities but female sex cannot be described as an infirmity at all. The 
trustees cannot claim a right to “ appoint a fit person” to discharge the duties of 
the archaka office on the ground that the holder of the office is a female who must be 
taken to be unable to perform the services by reason of her sex which must be deemed 
to be a “ physical infirmity.” 

A. V. Viswanatha Sastry for S. Ramachandra Atyar for Petitioner. 

K. E. Rajagopalacharnt for Respondents. 


K.S. eae Petition dismissed. 
‘Govinda Menon, J- Natesan and others, In re. 
1st October, 1948. _ Cr.M.P. Nas. 1416 etc. of 1948. 


|  Company—Banking company—Auditor and directors—When liable to criminal prosecu- 
tion for signing balance sheets—Compantes Act (VII of 1919), sections 132, 14.5, and 282. 


What ought to be the contents of a balance sheet of a company is statutorily 
found in section 132 of the Indian Companies Act. The duties of an auditor with 
respect to the scrutiny of the accounts, etc., of the company are also defined in sec- 
tion 145 of the Companies Act. Unless there are false statements in the balance 
sheets of material particulars wilfully made by the auditor and the directors knowing 
them to be false they cannot be held guilty of an offence under section 282 of the 
Companies Act. The duty of ari auditor is verification and not detection. An 
auditor has nothing todo with the prudence or imprudence of making loans 
with or without security. He must of course take. care that he does not- bring 
into the balance sheet at face value a.debt that is not a good one. 


One cannot attribute any wilful negligence or dishonesty to directors who are 
men of position and responsibility if they depend upon and trust the permanent 
officials and the managing director of the company so far as working of the 
company is concerned in signing the balance sheets. Unless the prosecution shows 
mala fides or want of good faith on the part of the directors or auditors they 
cannot be held ‘to be criminally liable. ; 


V. Rajagopalachari, K. V. Ramachandra Atyar, K.S. Champakesa Ayyangar, K.S. 
Desikan and N. Rajagopala Ayyangar for the Petitioners. 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 


K.S. —— Charges quashed and accused discharged. 
Subba Rao and Mack, JF. Public Prosecutor, Madras v. Nagappa Pujary. 
“sih October, 1948. ' Cr.A. No. 453 of 1948- 


Madras Borstal Schools Act (V of 1926), section 8—Scope and applicability— 
** Criminal tendency ° —/Interpretation—Conviction of adolescent for causing grievous hurt 
under provocation—Sending to Borstal Schools—Propriety. 


Per Subba Rao 7.—The condition precedent to-the application of section 8 
of the Madras Borstal Schools Act is that the adolescent offender should have 
criminal habits or tendencies or association with persons of bad character. The 
words “ criminal tendencies”? should not be given a narrow interpretation. 
Whenever an adolescent is convicted of an offence, ordinarily, he should be’ given 
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the advantage of being put in the Borstal School so that by long association and 
training he would come out after the termination of the stay as a useful citizen of the 
country. ‘It cannot be said that a person convicted of an offence’ punishable under- 
section 335 of the Penal Code for beating the deceased under provocation and in 
the heat of passion cannot have section 8 of the Borstal Schools Act applied to. 
him as there was no criminal tendency. 


` Per Mack, 7.—A criminal tendency does not manifest itself only in the acts 
involving dishonesty such as theft, or cheating. A person who, owing to lack of 
self-control or as the result of his environment, is unable .to restrain himself and 
commits an offence of either grievous hurt or homicide by using a deadly weapon 
without regard to consequencs exhibits a criminal tendency just as much as a 
person- who steals. There can be no case in which an adolescent should be sent 
for a long period to an ordinary jail in which he cannot with better advantage to. 
himself and the community at large be sent to a Borstal institution. The scope 
of the Act should not be narrowed down to adolescents who have been shown to: 
have previous criminal tendencies or bad association. 


The, Assistant Public Prosecutor (A. S. Sivakaminathan) for the Crown 
Md. Habibullah amicus curiae for the Accused. e 


K.S. —— Sentence on first accused modified. 
Subba Rao, 7. Angamuthu and others, In re. 


sth October, 1948. a Cr.R.C. No. 615 of 1948. 

. (Cr.R.P. No. 578 of 1948)- 

` Madras City Police Act (III of 1888), section 75—Gist of offence under—Person® 

charged with disorderly behaviour—If should be drunken also to warrant a conviction unde 
sectton 75. 

Under section 75 of the Madras City Police Act being “ guilty of any riotous, 
disorderly or indecent behaviour,” is a separate offerice and it is not necessary that 
such persons are also drunk and incapable of taking care of themselves to warrant 
a conviction for an offence under that section. 


(1944) 2 M.L.J. 322 followed though doubted. 
B. T. Sundararajan and S. Krishnamurthi for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) as Crown Prosecutor on behalf of the 
Crown 


K.S. — Sentences reduced 


and petition dismissed, ' 
Panchapakesa Atyar, 7. Kotaiah v. Narasimham. 
7th October, 1948. CG.R.P. No. 1466 of 1946. 


Civil Procedure Code (V of 1908), Order 9, rule 13—-Order allowing petitibn for setting 
dsile ex parte decree on condition that the petitioner deposited costs of suit and day costs by 
a fixed day and in default of payment petition to stand dismissed automatically—“ Final 
order” for limitation for appeal. 

Where an order is made allowing a petition to set aside an ex parte decree 
on condition that the petitioner deposited costs of the suit and day costs before 
a fixed day and “ in default of one or other of the two conditions the petition stands. 
dismissed ” automatically and the cost of suit were not paid in’ time and the petition 
was dismissed, that order is a “ final order * for purposes of filing an appeal and. 
such appeal must be filed within go days of the order. 

I.L.R. 1945 Mad. 203, relied on. : 

1917 M.W.N. 815 and Al.R. 1925 Mad. 1182, not followed. 


B. V. Ramanarasu for Petitioner. 
P.: Somasundaram and P. Surpanarayana for Respondent. 
K.S. m Petition dismissed. 


| 
i 
! 53 
| 
Rajagopalan, J. Devarasetti Thavudu v. Jami Appa Rao. 
16th September, 1948. S. A. No. 250 of 1946. 
Registration Act (XVI of 1908), section 17—Family arrangement reduced to writing 
of more than Rs. 100 value—Document not registered—Inadmissible in evidence. 
Thoughla family arrangement could be made orally, if it was in fact reduced 
to the form of a document, registration is necessary when the value is Rs. 100 and 
upwards. Such document if unregistered is inadmissible in evidence. 


I.L.R. 51 All. 79 and LL.R. 1937 All. 817 (F.B.), relied on. 
C. V. Dskshitulu for Appellant. 


Kasturi Seshagiri Rao and Kasturi Stvaprasada Rao for Respondent. 
K.S. Decree modified. Leave to appeal refused. 


Horwill and Govinda Menon, 77. Rangaraju Pillai v. Sakuntala Ammal. 
Ist October, 1948. QO. S. No. 14 of 1948. 


Madras High Court Original Side Rules, Order 34, rule 55—Citation not delivered 
to the sheriff within the 14. days allowed under the rule-——Power of Court to excuse delay— 
Notice to party entering the caveat not essential. 

Notice is not necessary to the opposite party of an application (by a person 
who had filed a probate application) for excusing the delay in taking out a citation 
to the opposite party filing caveat. By the delay the person entering caveat 
acquired no vested rights; and he was not even a party to the proceedings at 
that stage. At that stage therefore the question of delay was one betweent i> 
applicant for grant of probate and the Court. 

D. A. S. Swami for Appellant. 

S. V. B Rao and K. Srinivasan for Respondent. 


K.S. c Appeal dismissed. 
- Mack, 7. Marimuthu Pillai v. Anantha Narayanaswami Pillai. 
1st October, 1948. C. R. P. No. 935 of 1948. 


Civil Procedure Code (V of 1908), Order 6, rule 17—Amendment of plaint seeking to 
raise legal plea of lis pendens—Application Sor—Cannot be rejected as belated. 

Where an: amendment sought by a plaintiff seeks to raise a legal issue that’ 
the defendants are barred by the doctrine of Lis pendens from contending that certain 
transfers to the plaintiff were benami and nominal, being legal issues they can be 
raised at any time and the amendment cannot be disallowed on the ground that 
the amendment petition was belated. 

D. Ramaswami Aiyangar and P. S. Srinivasa Desikan for Petitioner. 

T. K. Rajagopala Aiyangar for Respondent. 

K.S. — Petition allowed. 
‘Govinda Menon and Mack, 77. Thathayya v. Venkatapeddiraju. 

6th October, 1948. A. A. O. No. 609 of 1947. 

Mortgage-—Mortgagor purchasing property in execution of decree on first mortgage— 
Liability for second mortgage. 

A mortgagor purchasing the property in execution of a mortgage decree made 
in the suit of a prior mortgagee in which the mortgagor and the second mortgagee 
were made défendants and given an opportunity to redeem the prior mortgage 
acquires the property subject to the second mortgage. It may be that ordinarily 
when a first mortgagee brings a suit impleading the second mortgagee and a decree 
is obtained, the remedy open to the second mortgagee is only to redeem the first 
mortgage or to share in the sale proceeds when the property sold on the first 
mortgage is made free from the second mortgage. In sucha case the second 
mortgage getsj extinguished. But the position is entirely different when there has 
already been a decree on the second mortgage capable of being executed and the 
mortgagor ultimately becomes the owner of the property by purchase or otherwise. 
The situation is exactly as if the mortgagor had paid off the first mortgagee. A 
NRC, 
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mortgaged property in the hands of the mortgagor is always liable on the mortgage 
claim whatever transactions had taken place during the intervening period. (Case- 
law discussed). , 

P. M. Srinivasa Aiyangar for Appellant. 

P. Somasundaram and P. Suryanarayana for Respondent. 


K.S. — Appeal dismissed. 
Satyanarayana Rao, F. Damodara Menon v. Chathu Achan. 
Gih October, 1948. C. R. P. No. 1727 of 1947- 


Madras Marumakkathayam Act (XXII of 1933 as amended by Act XXXII of : 
1947), section 4—One of the parties to marriage not alive on date when Act came into forca— 
Children of union if legitimate for purposes of succession. l 

Under the Marumakkathayam Law before it was altered by the statute the 

children of Marumakkathayam marriage were not treated as legitimate. Io 
remedy this, Madras Act XXII of 1933 was passed. Under section 4 of that Act 
the inion between the parents governed by the Marumakkathayam Law was 
legalised subject to the conditions laid down in that section. One of the requisites 
under that section was that the. union should have been openly solemnized in 
accordance with the customary ceremonies if any, prevailing in the community 
to which the parties belong or either of them belongs before the date on which 
the Act came into force and was subsisting on such date. In (1946) 2 M.L.J. 
135; affirming (1945) 2 M.L.J. 15, it was held that if on the date when the Act 
came into force one of the parties to the union was dead, there being no subsisting 
marriage on that date the marriage could not be legalised and thcrefore the children 
of the union were to be treated as illegitimate for purposes of succession. As a 
result of agitation against that position by the public, Madras Act XXXII of 1947 
was passed and inter alia the expression “ and is subsisting on such date” occurring 
in section 4, sub-section (1) clauses (b) (i) and (b) (üi) were omitted, and the 
provisions of the Amending Act were expressly made retrospective. Accordingly 
-the decision in (1946) 2 M.L.J. 135 (Janaki Amma v. Raman Nayar), is no longer 
good law and notwithstanding the fact that their mother died before 1932 when 
the Marumakkathayam Act came into force and there was no subsisting marriage 
between the parents on that date the children of such union are legitimate and 
on the death of their father are entitled to be brought on record as his legal repre- 
sentatives.. Í ; Waa A 

N. Gopala Menon for Petitioner. 

Respondent nol represented. 


K.S. ——— :Petition allowed. 


Rajagopalan, J. me oi a Vedamuthu Nadar; Jn re. 
6th October, 1948. ' §.-R. No. 29360 of 1948. 


Criminal Procedure Code (V of 1898), sections 435 and 439 and Letters Patent (Madras), 
clause 2'7—Order of Court of Village Magistrate—Reotston against in the High Court— 
Maintainability. 

A revision ‘petition against the order of the Court of a Village Magistrate is.. 
not maintainable. Neither the provisions of Regulation XI of 1816 nor the pro- 
visions of the Criminal Procedure Code give any jurisdiction to the High Court 
to interfere in revision. The provisions of the Letters Patent, clause 27, are not 
applicable either. Even assuming that a fraud on justice has been perpetrated: 
the High Court cannot intervene at that stage. 

M. C. Sridharan for Petitioner. Eo l 

K.S. —— Petition rejected. 


Rajamannar, C.F. and Panchapakesa Atyar, F. Kamalamma v. Pichamma. 
. «th October, 1948. S. A. No. 268 of 1946.. 


Co-sharers—One co-sharer in exclusive possession of joint land ‘in excess of his share 
—Liability to pay compensation’ to the other co-sharers. | 

A co-sharer in possession’ of joint land in excess of his share is hable to pay 
compensation to the other co-sharers for his exclusive use and benefit of the‘common. 


t 


| 
| 
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land, although the other co-sharers are not entitled inthe absence of an ouster 
to an ‘account of the profits or to a share therein from the co-sharer in occupation 


of the common land. ` Case-law discussed. 


Konda Kotiah and C. V. Narasimha Rao for Appellants. | 
P. Chandra Reddy, O. Chinnappa Reddi and R. Rajagopala Aiyar for Respondent. 


K.S. | Appeal allowed in part- 
Mack, J. l Venkamma v. Venkataramayya. 
4th October, 1948. C. R. P. No. 1373 of 1947. 


Court-fee and. jurisdiction—Valuation .of suit—Suit for declaration (1) that plaintiff 
was nearest reversioner of a Hindu, (2) that an alleged will by him in favour of his widow 
was not valid and (3) that an alienation of some property by the widow was not binding on 
platntiff—Valuation for court-fee and jurisdiction. ; 

Under cover of a very small alienation of property by a-Hindu widow whose 
life estate comprises very substantial property it is not open.to a reversioner to seek 
to have his rights declared—even though they only amount to a Spes successionis 
which may never be realised—and a will bequeathing considerable property to 
the widow by her husband set aside in a District Munsiff’s Court on a Rs. 15 
Court-fee stamp. The subject: matter of such a suit is not the small alienation 
alleged to be invalid and not binding but in substance and in fact the entire estate 
of the last holder, succession to which is sought to be established. If the value 
of such estate is more than Rs. 10,000 the Court-fee for such, declaration will under 
‘Article 17-A of the Court-Fees Act be Rs. 500 and if between Rs. 3,000 and 
Rs, 10,000 the Court-fee will be Rs. 100, the plaint lying in a sub-Court or District 
Court as the;case may be. In asuit for declarations (1) of the rights of the plaintiffs. 
as nearest reversioners and (2) that the salé deed executed by the widow is not 
binding on them, on each of the declarations in the plaint a separate Court-fee 
of Rs. 100 is payable under Article 17-A of the Court-Fees Act. The pecuniary 
jurisdiction ’is regulated by the subject-matter of the property involved namely 
the value of the widow’s estate. | 

V. Parthasaiathy for Petitioner. 

V. Subramanyam for Respondent. 


K.S. a -c , Petition allowed. 
Subba Rao, F. gy Wahid, In re. 
7th October, 1948. Cr. R. C. No. 734 of 1948. 
(Gr. R. P. No. 691 of 1948). 
Madras City Police Act (IIT of 1888), section 75—Conviction under—Order under 
section 106, Criminal: Procedure Code (V of 1898) in addtiion—Propriety. ae 
l It cannot be said that in a case where the accused is sentenced under sectiòn a5, 
of the City Police Act he should not also be bound over under section 106,. Criminal 
Procedure Code. ' 


1942 M!W.N. Cr. 179° (180), distinguished. | 


` 


But to warrant an order under section 106, Criminal Procedure Code, the 
previous cònvictions against thè accused must be proved. Where however the 
accused himself admitted that he had previous convictions it can be taken as sufficient 
proof. ae l o i 

I.L.R. 43 Cal. 1128, referred to. . 

M. Srinivasa Gopalan for Petitioner. : bs 

The Public Prosecutor (V. L. Ethiraj) ) as the Crown Prosecutor on behalf of 
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the Crown. = A 


K.S, ey = a a : Petition dismissed. 
Mack, F. China Venkatasubba Naidu o. Sundaravaradacharlu. 
7th October, 1948. ` : : C. R. P. No. 344 of 1947. 


Civil Procedure Code.(V of 1908), Order 1, rule 1—Common question of law or fact 
arising— Joining as plaintiffs in one sutt—Permissibility—Suit held bad for multifartousness 
— When High Court will interfere in revision. 


4 


56 


Where the main issue which a plaint and the written statements raise are 
common to all the plaintiffs the plaint can be filed under Order 1, rule 1 of the 
Civil Procedure Code. The Court will allow the joinder of the plaintiffs or defend- 
ants subject to its discretion as to how the action should be tried. Such a suit 
cannot be said to be bad for multifariousness. The High Court will interfere in 
the exercise of its revisional jurisdiction when the lower Court has wrongly held 
@ suit as bad for multifariousness when really such suit can and should be tried 
together to avoid multiciplicity of suits. 

Alladi Kuppuswami and K. Umamaheswaram for Petitioners. 


T. Rangaswami Aiyangar and V. Vedantachari for Respondents. 


K.S. — Petition allowed. 
Satyanarayana Rao and Panchapakesa Sastry, F7. Jegarao v. Venkatrao. 
26ih October, 1948. C. R. P. No. 702 of 1947. 


Court-fee—Suit for partition—One of the defendants pleading in his written statement 
that some of the family properties were purchased benami in the name of other persons fraudu- 
denily and collusively and claiming that those items should be brought into the hotchbot— 
Such benamidars added as parties—Defendant claiming his share, if bound to pay court-fee in 
respect of his share, in such items as in a suit for declaration. 


In a suit for partition by one brother A against his other two brothers B and C, 
B pleaded that some of the family properties were purchased in the names of strangers 
by the plaintiff fraudulently and collusively and benami with a view to defeat 
the rights of the several members to the family property. The benamidars were 
added as defendants. The trial Court suo motu and without notice to the other 
parties directed B to pay court-fee on his 1/3rd share in respect of the items alleged 
to be standing in the names of benamidars. On revision, 

Held, B’s claim cannot be treated as a plaint ; no question of set-off or counter- 
claim arises in the case within Article I of Schedule I of the Court-fees Act and 
there is no provision in the Court-fees Act which requires court-fee to be paid in 
respect of such a claim by a defendant in a partition suit. Further the order 
directing B to pay Court-fee is also vitiated by irregularity in that it did not give 
an opportunity to the parties to be heard. 

C. Rama Rao Sahib for Petitioner. 


The Government Pleader (K. Kuitikrishna Menon) for the Government. 
K. Bhimasankaram for Respondent. 


K.S. — Petition allowed. 
Panchapakesa Aiyar, J. Chayichan v. Janaki 
28th October, 1948. C. R. P. No. 1111 of 1947. 


Madras Tenants’ and Ryots’ Protection Act (XVII of 1946)—Panayam deed stipulating 
Jor annual rent to be adjusted towards interest on advance rent, etc-—Person paying the rent 
when tenant and not usufructuary mortgagee—Right to stay under Act XVII of 1946. 

A document styled a panayam deed or panayam patiam deed stipulated for an annual 
rent of Rs. 62-8-0 and said that out of the rent Rs. 3 should be deducted as interest 
on the advance rent munapatiam of Rs. 60 given as security for the payment of rent 
and another Rs. 2-8-o for the cost of protection of kuzhikoors and that the remaining 
purappad of Rs. 57 was to be paid by the petitioner to the respondent in the month 
of Kanni every year together with the Makarakappa of Re. 1. 

Held, that the petitioner must be taken to be a “ tenant ” under the Malabar 
Tenancy Act, and so entitled to a stay under Act XVII of 1946, subject to his 
satisfying the other conditions prescribed by the Act. It cannot be said that the 
petitioner was a mortgagee and not a tenant. 

B. Pocker and P. A. Quadir Meeran for Petitioner. 

N. R. Sesha Atyar for Respondent. 


K.S. ata Petition allowed. 
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Rajamannar, C.F. and Panchapakesa Ayyar, 7. Sri Lakshmi Narasimha Devaru v. 
16th September, 1948. Raghunatha Nayak. 
Appeals Nos. 608 and 679 of 1946. 

Land Acquisition Act (I of 1894)—Agricultural land—Acqutsition—Compensation for 
—20 years’ purchase for capitalising net annual income—Propriety of fixing. 

20 times the annual net income can properly be adopted as furnishing the 
correct value of agricultural lands (wetas well as dry) in fixing compensation for 
their acquisition under the Land Acquisition Act. < < 

(1948) 2 M.L.J. 159, distinguished. 

A. Narayana Pai for Appellant. 


The Government Pleader (K. Kuttikrishna Menon) and C. Vasudeva Mannadiar 
for Respondent. | 


d 


K.S. —— Appeals allowed in part. 
Rajamannar, C. J. and Somasundaram, F. Narayana Rao.v. The 
5th October, 1948. TK Gollector of Madras. 


Appeal No. 223 of 1947. 
Land Acquisition Act (I of 1894)—Compensation—Valuation—Loss of frontage of 
other property—Higher compensation if can be claimed—Separate head of claim Jor damages 
—Necessity. f n ` 
Merely because of the acquisition of a site the frontage of the owner’s other 
property hasbeen pushed back into the interior it cannot be said that he is entitled 
to a higher compensation for the property acquired. If the claimant desired to 
claim any amount on that ground, it must have formed a separate head of claim 
for damages for severance. i 


L. S. Veeraraghava Aiyar fori Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondent. 


n RS 7 — Appeal allowed in part. 
Rajamannar, C.F. and Somasundaram, F. Sourirajulu Naidu v. Chief Judge, 
n 6th October, 1948. Court of Small Causes,.Madras. 


| C. M. P. No. 4139 of 1948. 

Writ of certiorari—Grounds on which issued—Order of appellate tribunal under 
Madras Buildings (Lease and Rent Control) Act—lInterferente with—Grounds Sor. 

The grounds on which a writ of certiorari could issue are (1) defect of jurisdiction 
from the nature of the case, (2) defect of jurisdiction from interest or the constitution 
of the tribunal, (3) fraud and (4) error on the face of the proceedings. Where 
upon the face of the proceedings themselves it appears that the determination of 
the inferior Court is wrong in law, certiorari to quash will be ted by the 
High Court, but the error of law must be patent from the proceedings as set out 
in the order itself and it must be clear that the conclusion of the tribunal was not 
‘warranted bylaw. Certiorari will not be granted on the ground that the decision 
‘in wrong on matters of fact. It is not open to. the High Court to examine the 
correctness of findings of fact. A landlord who seeks to evict his tenant by filin 
an application under section 7 of the Madras Buildings (Lease and Rent Contro] 
Act, 1946, can by subsequent conduct preclude himself. from ‘obtaining the relief 
of eviction. If the tenant was able to establish facts which would satisfy the 
Controller or the appellate tribunal that there had been a waiver or a continuance 
of the tenancy, he would have shown cause against the application, 


49 C.W.N. 433, distinguished. 
y. Radhakrishnayya for Petitioner. 5 E 
T. R. Venkatarama Sastri, N. Gopala Menon and K, Varadachari for Respondents, - 


K.S. Petition dismissed, 
NRO 
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Panchapakesa Ayyar, J. Hansraj Bhandari v. Ramachandran. 
6th October, 1948. C. R. P. No. 1261 of 1946. 
Evidence Act (I of 1872), section g2—Pledge evidenced by a writing—Oral evidence as 

to true nature of transaction— When admissible. 

The Courts have no general power to go behind a transaction (in this case a 
pledge) evidenced by writing and take oral evidence, despite the provisions of 
section 92 of the Indian Evidence Act, unless some of the circumstances mentioned 
in the proviso to that section, like fraud are alleged and proved. A general right 
to find out the truth by letting in oral evidence to prove the real intention of the 
parties to a written agreement is not given by section 92, whose very object would 
be frustrated by giving such a general right to Courts. 


The Advocate-General (K. Rajah Aiyar) and A. N. Viraraghavan for Petitioner. 
P. V. Subramaniam for Respondent. 


K.S. ——— Petition allowed and fresh trial ordered. 
„Satyanarayana Rao and Panchapagesa Sastri, FF. ' . Parasuram Byias v. 
a "th October, 1948. Venugopala Rao. 


Appeal No. 182 of 1948. 


Deed—Construction—Deed for benefit of creditors—Absence of words of transfer—Effect 
—Creates only agency. 

A document for benefit of his creditors was executed by a debtor in favour 
of X providing for sale of the properties and distribution among his creditors. The 
document concluded thus: “... . Hence, if you should keep the schedule men- 
tioned properties in your possession, effect sale and clear the debts, we or our heirs 
shall not cause any obstruction to or raise any dispute with you in any manner. 
If any such things should arise, we shall, at our cost, clear all of them and see that 
the sales, etc., to be effected by you shall stand.” f l 

Held, the concluding clause made the agency irrevocable and authorised the 
agent to give a covenant for title for the properties conveyed by him to others. 
Though described as a trust the document in the absence of clear words of transfer 
cannot establish a trust. X therefore was not a trustee, but merely an agent to 
sell the property and distribute it in the manner indicated in the document. The 
document did not transfer the title to the properties to 4. But sales made by X 
in the exercise of the power, conferred on him by the document will confer a valid 
title on the purchasers, and a person buying the property in execution of a decree 
against the debtor will not acquire title to property sold away by X before that 
date. 

The Advocate-General (K. Rajah Aiyar) and K. Krishnamurthi for Appellant. 


V. Rangachari, P. Somasundaram and K. Kameswara Rao for Respondents. 


K.S. — Appeal allowed in part, 
Mack, J. Shanmugam Pillai v. Sri Sankaranarayanaswami Devasthanam. 
ath October, 1948. C. R. P. No. 1057 of 1947. 


Court-Fees Act (VII of 1870), Schedule II, Article 1'7-A—Sutt under section 44-B of 
Madras Hindu Religious Endowments Act for declaration that order of Collector directing 
resumption of inam 1s wrong—Court-fee. 

A suit under section 44-B of the Madras Hindu Religious Endowments Act 
for a declaration that the order of the District Collector confirming the order of 
the Revenue Divisional Officer directing the resumption of an inam is wrong 
requires when the lands are worth more than Rs. 10,000 a court-fee of Rs. 500 
under Article 17-A of Schedule II of the Court-Fees Act. The Collector passing 
the order was not a Revenue Court passing a summary order and therefore the 
plaint cannot be filed with a court-fee of Rs. 15 under Article 17 (1) of Schedule II 

| of the Court-Fees Act. 
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C. S. Rajappa for Petitioner. 
The Government Pleader (K. Kuttikrishna Menon) for the Government. 
K. V. Ramachandra Aiyar for Respondent. 


K.S. —— Petition dismissed. 
Govinda Menon, 7. Venkatarama Iyer, Jn re. 
26th October, 1948. Cr. R. C. No. 1369 of 1947. 


(Cr. R. P. No. 1244 of 1947). 


Madras Prohibition Act (X of 1937)—Licence to doctor to keep one quart bottle of 
brandy—“‘ Quart bottle ”—Meaning—Possession of 31 ounces——If above quart botile—Coptes 
of prescription—If should be produced. l 

A doctor with a licence to keep in his possession “ one quart bottle of brandy ” 
was found to have in his possession 31 ounces of brandy and was convicted by the 
lower Courts on the evidence of the Prohibition Inspector that the expression 
“ quart bottle ” means a bottle containing 26% ounces. On revision, 

Held, when one has to interpret the meaning of. an English term, the proper 
guides will be standard dictionaries like the Oxford Dictionary or Chambers Dic- 
tionary, or where the matter is one relating to a scientific term books relating to 
that subject. According to such books a quart means two pints or 40 ounces. Books 
on Materia Medica also define it jn the same way. Unless the prosecution is able 
to show that it is understood in a different way either customarily or according 
to a legal usage, the Courts will not be justified in deviating from the meaning 
of the term given in such well-known books. Accordingly the lower Court’s inter- 
pretation of the term “ quart ” is incorrect and the accused cannot be guilty of the 
offence charged. 

Where the conditions of the licence do not impose any obligation to keep 
copies of the prescriptions issued, the accused cannot be held to be guilty on 
the ground' that copies of the prescriptions issued had not been produced. 
It might be that persons of position and status in the medical profession always 
keep copies of prescriptions issued by them, or it might even be that the rules of 
conduct or professional etiquette among doctors require that such copies should 
be kept; but the transgression of such rules does not make the omission to keep ` 
copies an offence under the law. 

T. A. Anantha Aiyar and C. S. Swaminathan for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. ——— Conviction set aside. 


Panchapakesa Ayyar, J. Krishnan Nair v. Valliammal. 
26th October, 1948. C. R P. No. 974 of 1948. 
Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Small Causes Court 
hearing appeals against orders of Rent Controller—Is Court and not persona designata— 
Revision lies to High Court—Rule making Small Causes Court the appellate authonty— 
Not ultra vires—Premises primarily let for residential purposes—Use of one room partly 
for non-residential purpose—Effect. é 
The Small Causes Court hearing appeals against orders of the Rent Controller 
is a Court and not a persona designata and a revision lies to the High Court against 
the orders of the Small Causes Court. The rule making the Small Causes Court 
(instead of the Chief Judge of Small Causes as formerly) the appellate authority 
îs not ulira vires and the Small Causes Court is “ the authority > to hear appeals 
against orders of the House Rent Controller. Where a premises is taken and used 
primarily for residential purposes the use of one room for non-residential purposes 
(making appalams for sale) will not make the house one used for non-residential 
purposes. | 
A lawyer may use a room of his house for giving legal advice to his clients; 
an astrologer may use a room of his house for giving predictions; a barber may 
use a room of his house for shaving his clients ; but such use of a room will never 
make the house itself one used for “non-residential purposes,” An objection 
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as to absence of notice to quit not raised in the revision petition cannot be enter- 
tained at the hearing of the revision petition. 

N. Gopala Menon for Petitioner. 

V. Srinivasan and T. R. Ramachandran for Respondent. 


K.S. ——_--— Petition dismissed. 
Somasundaram, F. Kamalammal v. Rajarathna Naicker. 
26th October, 1948. C. R. P. No. 1250 of 1946. 


Limitation Act (IX of 1908), Article 182 (5)—Application Jor transmission of decree to 
another Court without filing copy of decree as required by rule 142 of the Madras Civil Rules of 
Practice —Not in accordance with law~Application dismissed as “not pressed’ —If final oder.” 

A decree was passed on 21st July, 1932, by the District Munsiff of Ranipet. In 
February 1935, the village to which the parties belonged was transferred from the 
jurisdiction of the Ranipet Court to that of the' Vellore Court. On zīst July, 
1935, the last day of limitation, an execution petition for transmission of the decree 
was filed in the Court of the District Munsiff of Ranipet. The petition was returned 
with an order of Court on 25th July, 1935, that the decree-holder should produce 
a copy of the decree and seven days’ time was granted for the same. The petition 
was re-presented on 31st July, 1935. with an endorsement “ not pressed,” but 
not accompanied by a copy of the decree. On st August, 1935, the petition was 
dismissed as “not pressed.” A similar application was filed on aist July, 1938, 
and it was also similarly dismissed on 5th August, 1 938. Another applicction 
for transmission to Vellore Court was filed on 23rd June, 1941 and an order of 
transmission was passed on 26th June, 1941. The decree was received in Vellore 
Court on and July, 1941, and it was returned on 6th January, 1942, as no steps 
were taken. On roth June, 1944, an application was filed in the Court of the 
Ranipet District Munsiff and transmission was ordered on 13th June, 1944, and 
an execution petition was filed in the Vellore Court on ist July, 1944. On the 
question of limitation, 

Held, the orders of the Ranipet District Munsiff passed on Ist August, 1935, 
and 5th August, 1938, were “ final orders ” within the meaning of that expression 
in Article 182 (5) of the Limitation Act. The fact that the petitions were dismissed 
as “ not pressed ” does not make any difference. (1948) 1 M.L.J. 327, relied on. 

The combined effect of sections 121, 122 and 127 of the Civil Procedure Code. 
is to make the Civil Rules of Practice, part of the Code. Under rule 142 of the 
Madras Civil Rules of Practice the filing of a copy of the decree with an appli- 
cation for transmission of the decree is mandatory and failure to comply with that 
mandatory provision makes the petition of 1935 re-presented without a copy of the 
decree is not “in accordance with law” and the order passed thereon will not 
enure to the benefit of the decree-holder, 

B. V. Viswanatha Atyar for Petitioner. 

M. Natesan for Respondent. 


K.S. — Petition dismissed, 
Panchapakesa Ayyar, F. Borayya v. Ramakoti Sastri. 
27th October, 1948. C. R. P. No. 312 of 1948. 


Civil Procedure Code (V of 1908), Order 16, rule 19 (b)—“ Established public convey- 
ance ’’—Meaning—lIf includes bus services on various routes. 

“The established public conveyance” mentioned in Order 16, rule 19 (b), Civil 
Procedure Code, does not mean disconnected buses belonging to different companies 
and with no certainty of continuous travel. Any witness however important is 
entitled to ask to be examined on commission if he lives outside its jurisdiction 
in a place more than 200 miles from the Court house and there is no fraud or 
mala fides in such application. Where a witness resides at a place which is 300 
miles by train, he cannot be denied the right to examination by commission on 
the ground that the place is less than 200 miles if a person is to travel by buses by 
changing at various places, 

W. Kothandaramayya for Petitioner. 

T. S. Vatdyanatha Aiyar for Respondent. 

K.S. ———_— Petition dismissed, 
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Panchapakesa Ayyar, 7. Venkatasubba Rao v. Sreeramulu. 
27th October, 1948. C. R. P. No. 844 of 1948. 


Civil Procedure Code (V of 1908), section 51—Order for arrest—Necessity to record 
the reasons—Reasons given in prior arrest order not of avail. 


The Legislature has thought fit to order arrest and detention of civil debtors 
in jail only where the conditions prescribed in section 51 of the Civil Procedure 
Code are strictly satisfied. The Court acts without jurisdiction in ordering the 
arrest of a debtor without recording its reasons under section 51 of the Code. The 
reasons must be given every time a man is ordered to be arrested, and in every proceeding 
where he is ordered to be arrested, even if it is on the same day; for, cases differ, 
and much depends on lapse of time also. It is not sufficient that reasons had 
been given on a former occasion when the debtor was ordered to be arrested in 
the same case. 


K. Venkataramana and G. Suryanarayana for Petitioner, 
C. V. Dikshitulu for Respondent. 


K.S. —— Petition allowed. 
Subba Rao, 7. The Public Prosecutor, Madras v. Thippayya. 
29th October, 1948. Cr. A. Nos. 629, etc., of 1947 and 


22 and 23 of 1948. 


Eotlence Act (I of 1872), section 57—Applicability—Charges under sections 7 and 8 
of the Essential Supplies (Temporary Powers) Act (XXIV of 1946) of contravening orders 
passed by Government—Order and thetr due publication—Proof—Court if should take judicial 
notice of orders as “ Indian Laws.” 


The scheme of the Evidence Act is clear. Generally all the facts alleged 
have to be proved in the manner provided by the Act but there are three 
exceptions ; facts admitted, facts presumed and facts of which the Court 
should take judicial notice. Under section 57 (1) of the Evidence Act the 
Court should take judicial notice of all Indian Laws. ‘Indian Laws” 
is defined by the General Clauses Act under section 3 (27-a). It includes 
any law, ordinance, order or bye-law, rule or regulation passed or made 
at any time by competent Legislature, authority or person in British India. 
Under section 3 (1) of Act XXIV of 1946, the Central Government so far as it 
appears to it to be necessary or expedient for maintaining or increasing supplies of 
any essential commodity, or for securing their equitable distribution and availability 
at fair prices, may by notified order provide for regulating or prohibiting the 
production, supply and distribution thereof, and trade and commerce therein. 
Under section 4. of that Act the Central Government may by notified order direct 
that the power to make orders under section 3 shall be exercisable by such officer 
or authority subordinate to the Central Government or such Provincial Government 
or such officer or authority subordinate to a Provincial Government as may be 
specified in the direction. Section 7 (1) prescribes the penalties for contravention 
of the said orders. Where such orders have been issued in strict compliance with 
the provisions of the Act by the Government or authority or person duly authorised 
and duly notified in the manner provided by the Act, the orders will come within 
the definition in section 3 (27-a) of the General Clauses Act and therefore part of 
“ Indian Law.” Accordingly the provisions of section 57 of the Evidence Act 
are attracted and the Court should take judicial notice of the same. But it could 
only take such notice if unimpeachable books or documents are put before it or 
otherwise accessible for its reference. The Court is given the discretion to refuse 
to take judicial notice of any fact unless such person calling upon the Court to take 
judicial notice of such facts produces any such book or document as it may be 
necessary to enable it to do so. Where the lower Court in its discretion refused 
to take judicial notice as neither the orders under Act XXIV of 1946 nor the 
„documents showing the publication of such orders were placed before it by the 
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prosecution, it is impossible to say that the discretion exercised by the lower appel- 
late Court is either perverse or illegal in setting aside the conviction. Such a case 
is not a fit one for interference by the High Court in appeal. 

The Public Prosecutor (V. L. Ethiraj) for Appellant. l 

B. V. Ramanarasu, V. T. Rangaswami Aiyangar, P. Rama Reddi, P. Chandra Reddi, 
K. Venkatarainam and M. V. Nagaramiah for Respondents. 


K.S. ——— Appeals dismissed. 
" Panchapakesa Ayyar, J. Dharmalinga Chetty v. Krishnaswami Chetty. 
29th' October, 1948. C. R. P. No. 1270 of 1948. 


Civil Procedure Code (V of 1908), Order 6, rule 17—Amendment of written statement 
—Application for—Alleged falsity of case in the amendment—If can be gone into. 
l In an application for amendment of a written statement the alleged falsity 
of the case in the amendment need not and should not be gone into ; if his case is 
false the party will fail in the suit itself with costs. 

T. Ramaprasada Rao and M. Paul Mohammad Usman for Petitioner. 

M. Natesan for Respondent. 


K.S. — Petition allowed. 
l Mack, f. Abdurahiman Settu v. Muhammad Kasim Settu. 
29th October, 1948. C. R. P. No. 668 of 1947. 


Civil Procedure Gode (V of 1908), section 35 and Order 26, rule 15—Expenses of 
commission—If can be made to include expenses of other parties—Discretion of Court to order 
deposit of expenses by the party at whose instance commisston was taken out-—Expenses incurred 
by the opposite party when can be ordered to be defrayed by the party who took out the 
commission. 

The “ expenses of the commission ” can be made to include expenses of the 
other parties to the litigation and can in suitable cases be ordered to be deposited 
by the party at whose instance the commission was taken out. Where however 
the trial Court expressed the view that it was not a fit case in which any such 
deposit should be ordered, the opposite party is not entitled to ask for payment 
by the party at whose instance the commission was taken out to defray the 
expenses in a commission to examine witnesses in various places. In such a case 
expenses of the opposite party incurred in the commission will of course be 
considered at the time of the judgment when the value of the evidence obtained 
by the commission can be fully assessed. 

M. K. Nambiar, T. C. Raghavan and M. Sekhara Menon for Petitioner. 

S. Venkatachala Sastri for Respondent. 


K.S. —— Petition dismissed. 
Panchapakesa Ayyar, J. Eswaramma v. Chinna Kota Reddi. 
29th October, 1948. C. R. P. No. 838 of 1948. 


Civil Procedure Code (V of 1908), Order 33—Application for leave to sue as pauper— 
Question of pecuniary jurisdiction and competency of Court to entertain suit—Must be gone 
into before deciding question of pauperism. 

Where a respondent to an application for leave to sue as pauper raises the 
objection that the suit was beyond the pecuniary jurisdiction of the Court it is the 
duty of the Court to get rid of that objection, by deciding that the suit was within 
its pecuniary jurisdiction, before proceeding to consider the question of pauperism, 
both on general principles and the question of convenience of the parties. Ina 
suit beyond its pecuniary jurisdiction the only power the Court has under the law 
is to return the plaint for presentation to the proper Court, and it has no power to 
hold any enquiry into pauperism, mesne profiis or any other matter whatsoever. 

(1948) 2 M.L.J. 150 followed. i 

Decision of Mack, J. in C. R. P. No. 762 of 1947 dated 13th August, 1948, 
dissented from. / 

T. S. Vaidyanatha Aiyar for Petitioner. 

W. Kothandaramiah for Respondent. 

K.S. sia Petition allowed. 
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Govinda Menon, J. l Velayuda Mudah, In re. 
ard November, 1948. l Cr. R. C. Nos. 394 to 397 of 1946. 
f (Cr. R. P. Nos. 363 to 366 of 1948). 
Criminal Procedure Code (V of 1898), section 494—Withdrawal of case after framing 

of charges with permission to file fresh complaint—Effect—Fresh complaint tf can be filed. 
A calendar case on the file of a Sub-Divisional Magistrate was the result of 
a charge against 40° actused for various offences under the Penal Code. When 
that was taken up for hearing 6 of the accused were absconding and so the case 
was split up against the absconders re-numbered and transferred to the Additional 
First Class Magistrate. Meanwhile the enquiry against the remaining 34 accused 
was proceeded with and charges framed against them under sections 147, 448, 427, 
435, 325 and 332, Penal Code. Afterwards this case also was transferred to the 
Additional First Class Magistrate and on an application by the accused in both 
cases, the cases were clubbed together as one and intended to be tried as such. 
The accused again filed an application praying that as a combination of charges 
under sections 325 and 332 of the Penal Code would constitute the more’ serious 
offence under section 333 of the Penal Code exclusively triable by a Court of Session, 
the Calender cases should be converted into a Preliminary register case and pro- 
ceeded with on that basis. After arguments the two cases were converted into 
a Preliminary register case. During the progress of enquiry of this case the Public 
Prosecutor applied under section 494, Criminal Procedure Code, for permission 
to withdraw the case stating also that the intention was to file separate prosecutions 
against the accused differently for various offences. The Court granted the per- 
mission for withdrawal and discharged the accused under section 494 (a), Criminal 

Procedure Code. In cases subsequently filed against different groups of accused, 
Held, in the absence of a provision in the Criminal Procedure Code, similar 
to Order 23, rule 1, Civil Procedure Code, allowing the withdrawal of a case with 
permission to file on the same facts, a fresh complaint, the order allowing withdrawal 
amounts to an acquittal and a fresh complaint cannot be filed. A charge once 
framed cannot be obliterated except by a conviction or acquittal, So any withdrawal 
with permission to file a fresh complaint cannot be understood as the keeping alive 
of the charge. The withdrawal of a case after the framing of a charge, can amount 
to the acquittal of the accused and nothing else. It is not necessary to convert 
the nomenclature of the case from Calendar case to Preliminary register case 
when it appears to the trial Court that the case ought to be tried by a Court of 
Session or the High Court. The alteration of the nomenclature into a Preliminary 
register case does not legally affect the nature of the proceedings and the prosecution 
is not entitled to file a fresh charge sheet against the accused for such of the offences 
for which charges had already been framed. 


P. C. Parthasarathy for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Grown. 


~ 


K.S.. —— Petitions allowed in part. 
Govinda Menon, F. Parameswarayya, In re. 
ard November, 1948. Cr. R. C. No. 635 of 1948. 


! (Case Referred No. 38 of 1948). 

Criminal Procedure Code (V of 1898), section 403—Conoiction for offence under section 

337, Penal Code—No bar to further trial of same person for offence under section 307, Penal 
Code. 


The conviction of a person for an offence under section 337 of the Penal Code 
is no bar to the further trial of the same person for the more serious offence under 
section 307 of the Penal Code which might include the ingredients which already 
constituted the offence under the minor section. A District Magistrate could 
himself order a further inquiry under sections 436 and 437 of the Criminal 
Procedure Code for the offence under section 307 of the Penal Code where he thinks 
that such an offence has been committed ‘though the Stationary Magistrate has 
-convicted the accused under section 337 of the Penal Code. It is not necessary 
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to make a reference to the High Court under section 438 of the Criminal Procedure 
Code. 
The Public Prosecutor (V. L. Ethiraj ) on behalf of the Crown. 


K.S. ————D rected that no further action is necessary. 
Rajagopalan, J. Alagirisami Naidu v. Chinna Veerammal. 
4th November, 1948. Cr. R. C. No. 865 of 1947. 


Cr. R. P. No. 755 of 1947. 

Criminal Procedure Code (V of 1898), section 146 (1)—Power to attach property in 
dispute when it ts found that both parties were in possession of portions of land in dispute on 
date of preliminary order. 

It cannot be said that once a conclusion is reached that both the parties were 
in possession of portions of the land in dispute on the date of the preliminary order, 
no matter how recent was that possession of one or the other, the Court loses all 
Jurisdiction vested in it under section 146 (1), Criminal Procedure Code. 

27 M.L.J. 169 and 1935 M.W.N. 367, distinguished. 

K. Veeraswami for Petitioner. 

V. Ramaswami Atyar for Respondents. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

KS. — Petition dismissed. 

Panchapakesa Ayyar, F. The Madras Electric Tramways, Ltd. v. Muniswamy. 
4th November, 1948. CG. C. C. A. No. 26 of 1947. 


Tort—Negligence—Trolley pole of tram-car belonging to defendant falling on and 
injuring cyclist—Negligenc—Presumption—Principle of res ipsa loquitur— Applicability. 

The principle of res ipsa loquitur will apply to a case where the trolley pole of 
the defendants’ tramcar fell on and injured the plaintiff and his cycle. Poles of 
tram cars and their bases do not come down of themselves and negligence can be 
presumed when they so come down. To avoid liability the defendant will have 
to adduce strict proof that it was due to an inevitable accident. 

W. S. Krishnaswami Naidu and F. Lakshmikantam for Appellant. 

1. A. Ananta Atyar for Respondent. 


K.S. ————— Appeal dismissed. 
Panchapakesa Ayyar, 7. Jayammal v. Sampath Naidu. 
4th November, 1948. . C. C. C. A. No. 49 of 1947. 


Easemenis—Natural rights—Right of adjoining owner of land on higher level to discharge 
rain water on land of neighbour on a lower level—Presumption—Owner of land on lower level— 
If can raise the level without making provision to receive storm water. 

While an adjoining owner of land on a lower level bound to receive rain and 
storm water from the land of his neighbour on a higher level can improve his lands 
to any extent he pleases—even to the extent of raising the level of his lands, he is 
bound to make suitable arrangements for receiving and carrying off the water 
from his neighbour’s land before he raises the level of his land or does an act 
infringing such natural right. Such natural rights do not get extinguished like 
ordinary easements but only get extinguished by natural causes like the level of 
the lands being altered by earthquakes etcetra. When the Corporation of Madras 
which had on the failure of the owner of the lower land to fill up a tank in his land 
itself filled up the tank (in the interests of public health) and raised the land above 
the level of the neighbour’s land, the right of the owner of the higher land will not 
be extinguished and the owner of the lower land can be compelled by a mandatory 
injunction to put up a channel at his own cost to receive and carry off the water 
from the adjoining land especially where that right had been perfected by pres- 
cription by uninterrupted enjoyment for more than forty years. 

As the right claimed was not an easement the servient owner cannot rely on 
section 25 of the Easements Act, and say that he cannot be compelled to spend 
any money in constructing the channel. 

G. Jagadisa Aiyar for Appellant. 

i AR and K. S. Ramamurthi for Respondent. 





Appeal allowed. 
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Subba Rao and Mack, 77. Venkataraman v. Commr. of Police, Madras. 
27th October, 1948. Cr. M. P. No. 1910 of 1948. 


Madras Maintenance of Public Order Act (I of 1947), sections 2 (1), (2) and 3 (1)— 
ihe Orden or detention valid at tts inception—Jf becomes invalid by reason of non-compliance 
of authorities with requirements of sections 2 (2) or 3 (t)—Grounds of detention—Antecedent 
conduct of detenu—If can be taken note of. 


An order for detention of the petitioner was made by the Commissioner of 
Police who was duly authorised by the Provincial Government on 1st April, 1948. 
The Commissioner of Police communicated the said order to the Government 
under section 2 (2) of Act I of 1947 on oth June, 1948. - On the 11th September, 
1948, the Government served the grounds of detention on the petitioner who was 
arrested on 17th August, 1948. In an application for the issue of a writ of Habeas 
Corpus it was contended inter alia that though the order for detention was valid when 
passed, it became invalid in view of the non-compliance with the provisions of 
sections 2 (2) and 3 (1) of Act I of 1947 and therefore the detention was illegal. 
Held : (1) the order was in strict compliance with the provisions of section 2 (1) 
of the Act and therefore valid. (2) Assuming that in view of the enormous delay 
im communicating the order to the Government by the Commissioner of Police, 
the provisions of sections 2 (2) and 3 (1) of the Act have not been complied with, 
“jt will not have the effect of invalidating an order that had been validly passed. 
Sections 2 (2) and 3 (1) were designed to provide a machinery for the person 
against whom the order has been passed to seek redress as early as possible. Ifa 
statutory authority did not comply with the provisions of section 2 or 3, there may 
be other remedies open to the aggrieved party, but the non-compliance with the 
provisions prescribing a procedure to get redress by the aggrieved party against 
whom an order has been passed under section 2 (1) cannot in law invalidate an 

vorder validly passed under section 2 (1). In any view as the order-had been 
communicated to the Government and the grounds of detention were duly served 
on the petitioner the detention cannot be held to be invalid. 


It cannot be said that in no circumstances the antecedent conduct of a detenu 
could be taken note of by the concerned authority to satisfy himself whether the 
person ordered to be detained is acting or is about to act in a manner prejudicial 
to public safety. The antecedent conduct would certainly afford data or furnish 
reasonable grounds in finding out the present attitude of the person concerned. > 

A. K. Pillai for Messrs. Row and Reddi for Petitioner. i 

The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 


K.S. kana Petition dismissed. 
Panchapakesa Ayyar, F. Venkata Reddi v. Nimmakayala. 
27th October, 1948. C. R.P. No. 800 of 1947 & S.A. No. 933 of 1947- 


Civil Procedure Code (V of 1908), Order 23, rule 1—Appeal—Dismissal and allowing 
party to withdraw suit with liberty to file fresh suit—Fatlure to give reasons—Lffect. 
- Any Court allowing a party to withdraw from a suit with liberty to file a 
fresh suit atia late stage after arguments have been addressed in appeal, is bound 
to give satisfactory reasons falling within Order 23, rule 1, Civil Procedure .Code. 
If the Court makes such order without giving the reasons it acts without juris- 
‘diction and with material irregularity and the order must be set aside in revision. 


A. C. Sampath Atyangar for Petitioner. 
C. A. Vydtalingam, T. Venkatadri and K. Ramachandra Rao for Respondent. 


K.S. | ———- Petition allowed & appeal remanded, 
Panchapakesa\ Ayyar, F. Chandra Reddi v. Rami Reddi 
29th October, 1948. S. A. No. 2159 of 1945. 


Civil Procedure Code (V of 1908), Order 41, rule 33—Appeal—Finding that suit 


is based on false claim—Power to dismiss suit even as against those who had not appealed. 
NRC 
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If it is found on appeal that a suit is based upon a false claim, then the whole 
Suit could be dismissed even against those who had not appealed or had not 
contested the suit. It will be quite unreasonable and will lead to contempt for 
Courts and their decisions if the whole basis of a plaintiff’s claim is found to be 
false but his claim is dismissed only against those who pay the necessary Court-fee 
and engage learned counsel, and contest the suit or file appeals, but not against: 
those who are either through ignorance or poverty, unable to do so. The mere 
fact that the lands claimed in the case from several defendants are different will 
not make any difference when the basis of the claim is one and the same and 
the plaintiff’s case must stand or fall on that basis. The word “party” means 
only a “party to the suit,” and need not mean a “ party to the appeal” for 
the purposes of Order 41, rule 33, Civil Procedure Code. 


B. V. Ramanarasu for Appellant. - 
Srimatt G. Durga Bai and N. Subramanyam for Respondents. 


K.S. Appeal dismissed. Leave to appeal granted. 
Mack, 7. Arumugham v. Nagammal. 
2nd November, 1948. A. A. O. No. 417 of 1947- 


Workmen’s Compensation Act (VIII of 1923), section 2 (n)—Contractor for unloading 
waggons at railway station—Employment of maisiry who engaged coolies to whom he paid 
at a fixed sum of Rs. 5-4-0 for unloading a wagon keeping 4 annas for himself per wagon 
pring of the coolies injured while unloading—If ““ workman”? entitled to compensation from 

contractor. 


A had a contract to unload wagons at Avadi station for which he was paid 
Rs, 7-0-0 for each wagon. He had a maistry who worked under him and engaged 
coolies to whom he paid Rs. 5-4-0 for unloading each wagon keeping 4 annas for - 
himself per wagon. One of the coolies was injured while unloading and his depend- 
ants claimed compensation, 


Held, that the cooly was a “ workman” within the meaning of section 2 (n) 
of the Workmen’s Compensation Act. To fall within the exception to the section 
the employment must be casual and in addition that the person was employed 
otherwise than for the purpose of his employer’s business. As the. cooly was 
employed at the time of the accident for the purpose of unloading the wagon 
which was the business of the contractor, he is a> ‘‘ workman ” and his depen- 
dants are entitled to recover compensation form the contractor. 


K. E. Rajagopalachari and P. B. Ananthachari for Appellant. 
K. Arunachala Sastri for Respondent. 


K.S. — Appeal dismissed. 
Panchapakesa Ayar, F. Sinnathambi v. Nachimuthu Goundan, 
and November, 1948. S. A. No. 234 of 1946. 


Hindu Law— Joint family—Loan for family benefit and necessity— Manager not party 
to loan—When liable. 


There must be a positive finding that the loan was utilised for family benefit 
and necessity, and was enjoyed by all the members of the family including the 
family manager who was no party to the loan either expressly or impliedly before- 
such manager could be made liable for it. 23 Mad. 597, distinguished. 


R. Rajagopala Atyangar for Appellant. 
C. A. Vaidyalingam for Respondent. 
K.S. Appeal allowed. Leave to appeal granted. 
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Satyanarayana Rao and Panchapakesa Sastri, 77. Venkata Rao v. Venkatakumaramahi- 
grd November, 1948.’ pati Surya Rao. ' 
| S. A. No. 1082 of 1946. 


Civil Procedure Code (V of 1908), Order 21, rule 57 (as amended in Madras)— 
Rejection of unnumbered execution petition on default in representing with sale papers—Effect. 
on attachment before judgment—Order of rejection not saying thai attachment will cease— 
Effect. ` 


A decree-holder filed an execution petition for bringing the house which was. 
attached before judgment to sale and for leave to set off under Order 21, rule 72. 
The petition which was unnumbered was returned for filing the sale papers and 
encumbrance certificate, granting two weeks’ time. It was re-presented with a 
prayer for further week’s time. But that petition was rejected by the Court. 

Held, the order rejecting the petition must be treated as one of dismissal and. 
the unnumbered petition cannot be said to be one which had no legal existence. 
The effect of the dismissal of the petition will be that the attachment before judgment. 
ceased. The language of Order 21, rule 57 (Madras) does not make it a condition 
precedent for the termination of the attachment that the Court should make an 
order that the attachment ceased. It merely directs the Court to state the conse- 
quences of the dismissal by reason of the decree-holder’s default that brings about 
the termination of the attachment. If the Court omitted to state so, it would not 
prevent the attachment from coming to an end. 

For the determination of the attachment in cases not covered by the proviso. 
to rule 57, ‘ordinarily an order of the Court would be necessary and the omission 
to state whether the attachment continues or ceases would probably result in the 
continuance of the attachment. 


P. Somasundaram for Appellant. 
Ch. Raghava Rao for Respondent. 


K.S. : — Appeal allowed. 
Panchapakesa Ayyar, 7. | Ramachandra Rao v. Venkata Narasimharayanim Garu. 
3rd November, 1948. S. A. No. 295 ‘of 1946. 


Madras Estates Land Act (I of 1908), section 192 (5)—Scope—Admitted amount of 
rent not depostited—Trial Court not exercising powers under section 192 (5) as regards excess 
rent— Appellate Court when can reject appeal. 


Once the trial Court tries the suit on merits, taking also the plea of excess rent 
into consideration and does not take the powers conferred on it by section 192 (5) 
of the Estates Land Act for refusing to take cognizance of the plea regarding the 
excess rent, due to failure of the tenant to deposit the admitted rent, the appellate 
Court can exercise that power only after going through the procedure prescribed 
by section 192 ( 5) of the Estates Land Act. Besides section 192 (5) only takes away 
the right of the appellant to raise the plea that the rent claimed is excessive if he fails to 
deposit the !amount directed to be deposited under section 192 (5). All other pleas 
raised by him will be open to him and must be discussed. Such pleas may be that 
he is not a: tenant or that the amount due from him is barred by limitation, or 
that he has paid all the amounts due by him, etc. 


M. S. Ramachandra Rao for Appellant. 
C. A. Vatdyalingam and T. Venkatadri for Respondent. 


c 


K.S. | Appeal allowed and case remanded. 
Rajagopalan, F. Ramaswami Chettiar, Jn re. 
5th November, 1948. Cr. R. G. No. 1362 of 1947. 


: (Cr. R. P. No. 1257 of 1947). 

Penal Code (XLV of 1860), sections 186 and 342—Firka supply officer entering 

accused’s house for seizing Stock of paddy—Absence of authority to make setzure—Obstruction 
to officer ad locking him in—Offence committed. 


68 


The accused was a villager who on 6th March, 1947, had in his possession 
17% bags of paddy. , The Firka Supply Officer reached the house of the accused at 
about 8-30 P.M. or possibly a little later. The officer had come to the village that 
day to procure paddy, apparently the surplus paddy within the meaning of G. O. 
(Mis.) 467, dated 15th June, 1946. ‘He had a list with him (the “D” list appa- 
rently containing the names of persons from whom the officer had to obtain that 
surplus paddy). The name of the accused was not in that list. When the officer 
entered the house of the accused and found 174 bags of paddy, he asked if the 
accused had a permit for possession of those bags. When the accused said that 
he had no permit, the officer asked the accused to surrender the entire quantity ` 
of paddy but the accused resisted that claim. After recording the statement of 
the accused, the officer declared his intention of seizing the stock and went inside 
the house to effect the seizure. When the officer went inside, the accused locked 
the outer door and the officer had to stay inside that house till he was released 
the next morning by the village munsiff. The accused was convicted under 
sections 342 and 186 of the Penal Code. On revision, i 


Held, the conviction under section 186 of the Penal Code cannot be sustained. 
There is nothing in G.O. No. 467 of 15th June, 1946, which can be construed as autho- 
rising that officer to seize any paddy he found in the house of any ryot and there was 
nothing to indicate that any portion of the 174 bags was surplus within the meaning 
of the rules. In the circumstances the officer cannot be said to be discharging 
his functions as a public servant when he entered the house and the conviction and | 
sentence under section 186 of the Penal Code cannot be sustained. Though the 
accused had the right of private defence of propérty, in keeping the officer locked 
up far beyond the limits dictated by the need to protect the property and to prevent 
criminal trespass the accused committed an offence punishable under section 342 
of the Penal Code. 


K. S. Fayarama Atyar and C. K. Venkatanarasimham for Petitioner. 
Balasubramanian for The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. Conviction under S. 342 of the Penal 
Code confirmed but sentence reduced. 

Horwill and Govinda Menon, 77. Public Prosecutor, Madras v. Arokia Nadar. 
f 5th November, 1948. Crl. A. No. 378 of 1948. 


Criminal Trial—Evidence—Medical witnesses—Proper stage for examining. 

.1t is desirable to examine in a murder trial the doctor who made the post- 
mortem examination at a late stage in the case, when the Judge is fully aware of 
the nature of the attack, of the condition of the accused after the attack and of other | 
evidence important from the medico-legal point of view, so that he is able to ask 
the medical witness the questions necessary to ascertain the precise cause of death 
and to clear up any difficulties or doubts that may have arisen in his mind from a 
consideration of the other evidence. When the medical witness is examined as the 
first witness in the case, neither the Judge nor the advocates can be fully aware of 
the points that arise for determination in connection with the cause of death of the 
deceased and the nature of the offence committed. 


The Public Prosecutor (V. L. Ethiraj) in person. 
K. Veeraswamt for the Respondent. 


K.S. — Appeal allowed. 
Mack, 7. Polammal v. Rathna Mudaliar. 
oth November, 1948. C.R.P. No. 1374 of 1946. 


-  Court-fee—Suit for specific performance of a contract of sale with alternative prayer for 
refund of advance paid and for damages—Separate Court-fee for the alternative reltefs— 
If payable. 

In the case of alternative reliefs arising out of the same contract only one Court- 
fee is payable on the relief which is more highly valued. That is the existing prac- 
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tice and it; cannot be said in a suit for specific performance of a contract of sale 
with an alternative prayer for refund of the advance paid and for damages, that the 
claim for damages arose not out of the contract but out of the breach of contract. 


IK. ' Srintvasathathachariar for the Petitioner. 
K. N. |Karunakaran for the Government Pleader (K. Kuttikrishna Menon). 
Respondent not represented. 


K.S. ! E Petition allowed. 
Rajamannar; C.J. and Mack, 7. Balasundram Chetty v. City Rationing Officer, 


11th November, 1948. Madras. 
l C.M.P. No. 3367 of 1948. 


Madras Essential Articles Control and Requisitioning (Temporary Powers Act) (XIV 
of 1946) and of Madras Rationing Order—Dealer in rice prosecuted for unauthorised selling 
of a quantity of rice—Rationing officer dealing with charge and cancelling dealer’s authorisa- 
tion under Food Grains Control Order when criminal case was sub judice—Liability of 
order to be quashed by certiorari. 


The City Rationing Officer did not have jurisdiction to hold that the charge 
aga'nst dealer for unauthorised sale of rice which formed the subject matter of a 
criminal case before a competent Magistrate was proved to his satisfaction and 
cancelling the dealer’s authorisation under Food Grains Control Order before the 
criminal case was disposed of. As long as that case was sub judice and that fact 
appears on, the face of his order, the rationing officer had no jurisdiction to deal 
with the charge himself and therefore the order must be quashed. , 


K. Bashyam and R. Vijiaranga Mudaliar for the Petitioner. Wa 


C. Doratswami instructed by the Government Solicitor (H. M. Small) on behalf 
of the respondent. 


K.S. ——— = Order quashed. 
Somasundaram, F. Raghavachari, In re. 
12th November, 1948. C.A. No. go of 1948. 


Motor Vehicles Act (IV of 1939), sections 116 and 121—Gist of offences under. 


A car driven by the accused dashed against P. W. 1 who was going on his 
motor cyclé and injured him. The lower Court convicted the accused for 
offences under sections 116 and 121 of the Motor Vehicles Act. On revision, 


Held: To sustain a conviction for an offence under section 116 of the Motor 
Vehicles Act there must be evidence to prove the manner in which the accused 
was driving: which could be said to be dangerous to the public-having regard to 
the traffic 'in the locality, the speed at which the accused was driving and other 
circumstances. The evidence of the Motor Vehicles Inspector who examined the 
brakes after the accident that the foot brake had only 30 per cent. and hand brake 
25 per cent. efficiency, while the required efficiency is 40 per cent., is not sufficient 
to sustain a conviction under section 121 of the Motor Vehicles Act. ‘The defect 
complained, of must be one calculated to render the driving of the vehicle a source 
of danger to persons or vehicles using such places. 


V. T. Rangaswamt Iyengar and K. Kalyanasundaram for the accused. 


The Public Prosecutor (V. L. Ethiraj) for the Crown Prosecutor on behalf of 
tthe Crown. : a eee 


l 
A.P.C. | Albuquerque for P.W. 1. 


K.S. ` : 3 aa Convictions set aside. 


\ 
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Rajamanna:, C.J. and Somasundaram, 7. Kalhat Chetan. Dalah Ba: 
15th November, 1948. ; murthy Chetty. 
; C. M. P. No. 5501 of 1948. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 12—Appellate 
tribunal—Power to direct further inquiry—Subsequent events having a bearing on the question 
whether the landlord bona fide requires the premises for his occupation—I can be directed 
to be inquired into. 


A purchaser’ of a house filed an application before the Rent Controller for 
eviction of two tenants in occupation of portions of the premises on the ground 
that the portions were required for his personal occupation. The Rent Controller 
held that the landlord bona fide required the whole premises for his occupation and 
so passed an order for eviction against both tenants. One tenant vacated his 
portion but the other appealed to the Chief Judge, Court of Small Causes. 
It was contended that since the date of the application the landlord had got pos- 
session of several rooms in the premises he cannot be deemed to require the other 
portions of the house in the occupation of the appellant. The Chief Judge of 
the Court of Small Causes considered that this was a matter for investigation 
namely, whether the portion in the occupation of the landlord was sufficient -for 
him. He therefore remanded the application for fresh disposal after determination 
of the question above mentioned. In a petition to quash that order it was 
contended that the Chief Judge, Small Causes Court, had no jurisdiction to take 
notice of events which happened subsequent to the application and the order of 
remand was therefore bad. It was also contended that he had no power to 
direct an investigation into the sufficiency of the portion required ‘by the 
landlord. 


Held, (1) as the application for eviction was based on the ground that the 
portions in the occupation of both the tenants, which would really be two buildings 
(vide the'definition in section 2 (1) 0fAct XV of 1946), were required for his personal 
occupation it was incumbent on the. Tribunals, both original and appellate to 
determine the question, whether the landlord required both the premises for his 
own occupation. In the appeal before the Small Cause Chief Judge the only 

uestion which had to be determined was whether the landlord bona fide required 
the “building” in the occupation of the appealing tenant, for his own 
occupation. 


Section 12 of the Act gives ample power to the appellate Tribunal to direct 
such further inquiry as may be necessary and the Chief Judge was therefore com- 
petent to remand the application for the determination of this question. For 
such determination it must be also a matter for decision what portion and extent 
could be held to be sufficient for the landlord. 


There can be no rule of thumb as to what a landlord may be said to “ require,” 
for his own occupation and it is not proper for the appellate tribunal to say in the 
remand order that “ regard need not be had to all the conveniences of a fastidious 
landlord in determining the sufficiency of the vacant portion.” He should have 
left the matter to be decided by the Rent Controller. ; 


K. Sanjeevi Naidu for Petitioner. | \ 


Y. Venkatasubramanyam for Respondent. 


K.S. e Petition dismissed. 
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Panchapakesa, Ayyar, J. Abdulla v.°Patinhare Kettu Tavazhi. 
27th October, 1948. C. R. P. No. 14.69 of 1947. 


Madras Tenants’ and Ryots’? Protection Act (XVII of 1946), section 4 (4) and (5)— 
Power to extend time for making depostis of rent. 


' Regarding the initial deposit of two years’ rent, section 4 (4) of Madras Act 
XVII of 1946, gives the Court a power to grant in the aggregate, time for two 
months from the date of the order stating that the tenant was prevented by sufficient 
cause from making the deposit within two months. But regarding the subsequent 
deposit of rent for succeeding years, the Court is given an absolute discretion to: 
grant a further period or periods not exceeding two months in the aggregate to 
the tenant without any order stating that he was prevented by sufficient. cause 
from making the deposit, but in continuation of the two months’ period allowed 
under section 4 (5). The Court should not import into a case of tenant “ holding 
over” the terms of the lease deed regarding instalments and make the payment of 
each instalment of the year’s rent stipulated there as a test under section 4 (5) which 
only speaks‘ of “ each year’s rent ” and does not say “or each instalment thereof”. 
Where a tenant holding over deposits the year’s rent (though he has not paid the 
instalments according to the original lease deed) it is sufficient to entitle him to- 
have a stay. 


C. S. Swaminathan for Petitioner. 
D. A. Krishna Variar for Respondent. i 
“K.S. ajana Petition allowed. 


Panchapakesa Ayyar, J. Ramaswami Goundan v. Muthukaruppan Chettyar. 
ord November, 1948. S.A. No. 106 of 1947, 


Practico—Appeal in suit which is of over Rs. 10,000 value filed and disposed of in the 
District Court—Second appeal-—Order directing return of appeal for presentation to High 
Court which alone has jurisdiction. 

Where an appeal which ought to have been filed only in the High Court (the 
value of the subject matter being over Rs. 10,000) as a first appeal has been filed in 
and disposed of by the District Court, the proper course in a second appeal against 
that decision is to set aside the judgment and decree of the District Judge in the 
appeal and’ direct the memorandum of appeal to be returned to the appellant for 
being presented to the proper Court, namely, the High Court as a first appeal. 
(1939) 2 M.L.J. 400: LL.R. 1940 Mad. 73, relied, on. 


N. Sivaramakrishna Ayyar and A. Balasubramanyan for Appellant. 
T. R. Srinivasa Ayyar for Respondent. : 


| K.S. ——— Appeal allowed. 
Panchapakesa Ayyar, 7. Ramaswami Naicker v. Krishnaveni Ammal. 
4th November, 1948. ; C.C.C. A. No. 21 of 1947, 


Births, Deaths and Marriages Registration Act (VI of 1886), section 19 (b)—Birtk 
extracts—Entry of father’s name—When proper—Probative value—tIllegitimate children— 
‘Father alleging that children were born of other paramours—Burden of proof. 


The mother of the illegitimate children and the putative father should both 
go and report to the Registrar of Births and Deaths the name of the putative father 
before the Registrar is entitled to put in that name as the name of the father of the 
child provided of course he knew that it was an illegitimate child whose birth was 
being reported. Where there is nothing to show that the Registrar knew or was 
told, that the children whose births were registered were illegitimate and it was 
apparent that the Registrar therefore did not insist on the mother of the children 
and the putative father going together and consenting to the registration of the 
putative father’s name, the value of the entry regarding the putative father’s name 
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for purposes of holding him to be the real father of the children, will be considerably 
lessened. But the birth extracts will be admissible “in evidence whatever may 
be the weight to be attached to it. Nor will the reduction of the mother’s age by 
ten years be relevant for the purpose of admissibility or even weight. 


In a claim by the putative father that the illegitimate children of his 
regular concubine were born of others, the burden of proving that is on the person 
alleging it. Of course in the case of husband and wife, this cannot even be proved 
and only impossibility of access can be proved. But even in the case of a concubine 
this fact must be proved, though the paramour is allowed to prove it. 


S. Amudachari, D. Israel and A. M. Krishnaswami Mudaliar for Appellant. 
T. K. Ramachandran and T. K. Sundarajachari for Respondent. 


K.S. : — Appeal dismissed. 
l Mack, F. Satyanarayana Raju v. Kondayyamma. 
gih November, 1948. S.A. No. 307 of 1946. 


Practice—Hotdence—Document exhibited without objection on the grounds of proo* 
or admissibility or on both grounds being taken by other stde—Olbyjection if can be taken later. 


Is is usual when a document is sought to be exhibited, for the other side 
to take objection immediately either on the grounds of proof or admissibility or 
on both grounds, and if such objection is not taken, the other side is entitled to 
act on the presumption that no such objection will be taken later on. Such docu- 
ments must at the time they were exhibited in evidence be deemed to have been 
admitted for all purposes without any objection being taken by the defendants 


Y. Suryanarayana for Appellant. É 
C. V. Dtkshitulu for Respondent. 


K.S. Appeal dismissed. Leave to appeal refused. 
Govinda Menon, 7. Kuchama Naicken, Jn re. 
Toth November, 1948. Cr. R. C. No. 101 of 1948. 


(Cr. R. P. No. 96 of 1948). 
` Madras Prohibition Act (VIII of 1947)—Object of—Possession of ten drops of 
brandy—Prosecution for—Propriety—Applicability of maxim de minimis non curat lex. 

In a revision against conviction of the petitioner for having been in possession 
of ten drops of brandy, 

Held, the offence is so trivial that in matters like this the maxim de minimis 
non curat lex should be applied. The object of the Prohibition Act is to prevent 
people from becoming intoxicated and thereby injuring themselves and the State. 
Prosecutions like this would rather hinder the proper administration of the Act 
than help in its working. 

P. Bast Reddt and M. S. Sethu for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. —— Conviction and sentence set aside. 
Govinda Menon, F. Arumugha Goundar and others, In re. 
10th November, 1948. Cr. R. C. No. 2 of 1948. 


(Cr. R. P. No. 2 of 1948). 


Criminal Trial—Appeal—Finding that trial Court did not consider the case of each 
of the accused separately—Proper procedure—Appellate Court should set aside the conviction 
and order a retrial and should not go into the evidence itself. 


It is incumbent on the trial Court to consider the case of each of the accused 
separately. Where an appellate Court finds that the trial Court did not consider 
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the case of each of the accused separately, the appellate Court should set aside the 
convictions and order a retrial. -The appellate Court in such a case should not 
take upon itself the duty of considering the evidence and confirming the convic- 
tion. Itis not as ifin a civil case on the evidence, the appellate Court can come 
to a finding, even though the trial Court did not give a specific finding on a point 
‘when the evidence was sufficient. 


V. Rajagopalachariar for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. —— Sentences modified. 
Panchapagesa Sastri, F. Kasipathi v. Seethanna Pantulu. 
11th November, 1948.. C. R. P. No. 677 of 1946. 


Madras Estates Land Act (I of 1908), sections 45 and 3 (15), Explanation (inserted 
by Act VII of 1934.)—Scope and effect. 


It cannot be taken that the law as found in the Explanation to section 3 (15) 
inserted by Amending Act VII of 1934 is merely declaratory and the Explanation 
therefore has no retrospective effect. In the case of adverse possession of lands 
before the Amending Act, the Agraharamdars cannot rely on section 45 
-of the Estates Land Act and claim rent in respect of such lands by tendering pattas. 
The object of section 45 of the Estates Land Act is to give an open to the Agra- 
haramdar to regard a trespasser of ryoti land as a tenant and collect rent from him 
but it is only possible where the possession of the trespasser has not been adverse 
or if it was adverse it did not extend to a period beyond twelve years. ` 


P Somasundaram and S. Ramamurthi for Petitioner. 
Y. Suryanarayana for Respondent. 


K.S. | — Petition allowed. 
Mack, J: Ramanatha Chettiar v. Duraiswamy Chetti. 
ith November, 1948. C. R. P. No. 1369 of 1946. 


Court-fees—Partition suit—Assets alleged to be benami but joint family property though 
in the names of the wives of some of the coparceners—Court-fee for a declaration to convert 
such assets into joint family property—When payable. ; 

In a partition suit in the case of assets alleged to be benami but joint family 
property though in the names of the wives of the coparceners unless the women 
come forward with independent claims to such properties as their own payment 
of a Court-fee for a declaration to convert such assets into joint family property 
is not necessary. 

A. Narasimhachariar for Petitioner. 


The Government Pleader (K. Kuttikrishna Menon) for the Government. 


KS. — Petition dismissed. . 
(F.B.) Nathaniel, In re. 
Rajamannar, C.F., Horwill and Rajagopalan, 77. Cr. Appeal Nos. 169, 182 and 
12th November, 1948. 183 of 1948. 


Criminal Procedure Code (V of 1898), section 411-A (introduced by Act XXVI of 
1943)—Constitutional validity. 

Act XXVI of 1943 is a valid enactment of the Central Legislature and the 
appeals (against convictions and acquittals on trials held by a High Court in the 
exercise of its Original Criminal Jurisdiction, notwithstanding anything contained 
in the Letters Patent of any High Court and without prejudice to the provisions 


of section 449 of the Criminal Procedure Code,) provided for by section AII-A 
of the Criminal Procedure Code are maintainable. | 


Powers of the Central and Provincial Legislatures, discussed. 
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The Advocate-General (K. Rajah Atyar) and the Public Prosecutor (V. L. 
Ethiraj) as the Crown Prosecutor on behalf of the Crown. 

K. S. Jayarama Atyar, C. R. Pattabhiraman, T. Rangaswami Aiyangar, R. Santhanam, 
R. J. Manickam, V. A. F. Coelho and D. Narasaraju for Appellants. ' 


K.S. —— Preliminary objection overruled. 
Horwill, J. * The Province of Madras v. Audemma. 
12th November, 1948. - C. R. P. No. 1430 of 1946. 


Civil Procedure Code (V of 1908), section 151—Court auction sale and ing of 
necessary stamp on the sale certificate—Sale subsequently set aside—Application for refund 
of value of stamp after six months of the setting aside of the sale—Court has no inherent powers 
to grant refund. 


Standing Order 92 was passed by the Government amending the Madras. 
Stamp Manual allowing a refund of stamp duty to the purchaser (when a Court 
auction sale is set aside) only if an application was made within six months of the 
setting aside of the sale. No Court has an inherent power to direct a refund of 


stamp duty when the application is made beyond the period fixed for the granting 
of a refund. 


The Government Pleader (K. Kuttikrishna Menon) for the Government. 
B. V. Viswanatha Atyar amicus curiæ for the party. 


K.S. — Petittion allowed. 
Panchapakesa Apar, F. Krishna Rao v. Gangadeswarar Temple etc. : 
16th November, 1948. by Trustees. C. R. P. No. gog of 1948. 


Civil Procedure Code (V of 1908), Order 6, rule 17—Appliwation for leave to amend 
written statement—Allegations in the amendment sought for—If can be gone into without 
allowing the amendment. 


It is desirable that the proper procedure should be followed in all proceedings 
in public interests and that an intended amendment should not be discussed and 
found against even before it is allowed to be incorporated, and issues framed thereon,, 
and evidence and arguments adduced on it. 

N. C. Vuayaraghavachari and N. C, Srinivasan for Petitioner. 

M. Chelva Aiyangar for Respondent. 


K.S. — Petition allowed conditionally. 
Rajagopalan, 7. ' Thathi Reddi, Jn re. 
17th November, 1948. Cr. R. C. No. 109 of 1948. 


(Cr. R. P. No. 104 of 1948) 

Madras Gaming Act (IIT of 1930), section 6—Presumption prescribed by—Scope 
—If can be extended further to establish without other evidence that a specified person was 
the owner or keeper of the common gaming house to sustain a conviction under section 8. 

The presumption permitted by section 6 of the Madras Gaming Act can be- 
drawn only to establish that the house in question was a common gaming house. 
It cannot be extended further to establish without further evidence that a specified 
person was the owner or keeper of that common gaming house. In the absence 
of evidence that a specified person did derive any profit from the gaming he- 
cannot be convicted under section 8 of the Act. 

A, Bhujanga Rao for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. ; 
K.S. Conviction of A-4 under section 8 set aside _ 
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Rajamannar, C.F. and Somasundaram, F. | Singarachariar v. Lakshmanan Chettiar, 
17th November, 1948. S.A. No. 1629 of 1945. 


Madras Civil Courts Act (III of 1873), section 14—Suit on behalf of creditors to set 
aside summary order allowing a claim to attached immoveable propertyp—Valuation for jurisdic- 
tion. ' 


In respect of a suit by a decree-holder for himself and on behalf of the creditors 
of a debtor to set aside the summary order passed on a claim petition by a stranger, 
claiming properties attached by the decree-holder as properties belonging to his 
judgment-debtor (challenging in the suit a trust deed on the strength of which 
the claim was based as a sham and nominal deed) section 14 of the Madras Civil 
Courts Act would apply and therefore for the purpose of jurisdiction the subject- 


matter has to be valued in the manner provided by section 7 (v) of the Court-Fees 
Act. : 


The market value of the properties is not the criterion for jurisdiction purposes- 
T. V. Muthukrishna Atyar and T. E. Ramabhadrachariar for Appellant. 
A. V. Viswanatha Sastri and K. R. Krishnaswami for Respondents. 


K.S. ` kan Appeal dismissed. 
Somasundaram, F. Venkatasubbiah, Jn re. 
19th November, 1948. Cr. R. C. No. 374 of 1948. 


Cr. R. P. No. 343 of 1948. 

Madras ‘General Sales Tax Act (IX of 1939), section 13 (a)—Court convicting 
under—If can order payment of compounding fees by the accused. 

In sentencing an accused under section 13 (a) of the Madras General Sales 

Tax Act the Court has no power to direct the accused to pay the compounding 

fees as there is no provision in the General Sales Tax Act empowering the Court 


to direct the payment of the same. The Government can recover the compounding 
fee in any other manner allowed by law. 


R. Ramalinga Reddy for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. . —— Order as to payment of compounding fees 
na set aside. 
Mack, 7. Sivayya v. Venkatachalam. 
19th November, 1948. | C. R. P. No. 1282 of 1948. 


Civil Procedure Code (V of 1908), Order 9 and Order 41, rule 23—Default of plaintiff 
after remand of suit—Dismissal of suit—Propriety. 

The provisions of Order g, Civil Procedure Code have no application to suits 
Na od on appeal under Order 41, rule 23, Civil Procedure Code. It is 
obligatory on the trial Court after remand by the appellate Court under Order 41, 
rule 23 of the Code of Civil Procedure to frame the new issue and record a findin 
on it.on the available evidence and then pass a revised judgment against which 
the parties, ;even including the party in default, will have a right of appeal. To 
dismiss a suit in toto “ for default ” which has been once decreed after a full trial 
will be a contradiction in terms. ‘This will apply with even more force to a decree 


ex parte after remand, merely on the ground that a defendant has defaulted in 
making appearance after remand. 


J 
Kasturi Seshagiri Rao and Kasturi Stoaprasada Rao for Petitioner. 
P. G. Parthasaratht for Respondent. 


K.S. ` EEE Petition allowed. 
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Rajamannar, C.F. and Somasundaram, F. National Motor Transport Co., Ltd. : 
22nd November, 1948. | Masulipatam, In re. 
C. M. R No. 6995 of 1948. 
_ Writ of Certiorari— Jurisdiction to tssue—Appellate authority having office in Madras. 
confirming order by Regional Transport Authority, Rajahmundry—High Court has no juris- 
diction to issue writ. 

An order passed by the Regional Transport Authority, Rajahmundry was 
confirmed by the Central Road Traffic Board which has its office in Madras. 
In an application to the High Court to issue a writ of certiorari to quash the pro- 
ceedings, 

Held, the application was not maintainable. No part of the subject-matter is 
situated within the local limits of the Original Jurisdiction of the High Court and 
the High Court cannot quash the order of the Regional Transport Authority. 
The fact that the Appellate Authority has its office in Madras will not make any 
difference in the legal position. 

P. Ram Reddi for Petitioner. 


cs ——— Ni Application dismissed, 
Rajamannar, C.F. and Somasundaram, F. Govindaswami Chetty v. Third Judge, 
23rd November, 1948. Court of Small Causes, Madras. 


C. M. P. No. 4888 of 1948. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Appellate tribunal has 
no jurisdiction to order éviction on a ground which was not even mentioned in the application 
Sor eviction. i 

The appellate tribunal under Act XV of 1946 has no jurisdiction to order 
eviction on a ground which was not even mentioned in the landlord’s application . 
for eviction. 

V. Radhakrishnayya for Petitioner. 

N. C. Raghavachari for Respondent. 


K.S. — Order quashed. 
Rajagopalan, 7. Polayya and others, In re. 
25th November, 1948. Cr.R.C. No. 475 of 1948. 


(Cr.R.P. No. 444 of 1948). 
Penal Code (XLV of 1860), section 105—Private defence—Limits to right of. — 
Persons in possession of land have a right to eject trespassers who attempt 
to plough the Jand and they are entitled to use the minimum force that is necessary 
for the purpose. The presence of hurt which constituted grievous hurt is not rele- 
vant at all in considering the question at issue. 
U. Sethumathava Rao, K. Kameswara Rao and N. Ramamohan Rao for-Petitioners. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. — Petition allowed. 


Rajagopalan, 7. | Krishnamraju, In re. 
26th November, %948. l Cr.R.C. No. 51 of 1948. 


(Cr.R.P. No. 48 of 1948). 
Madras Rationing Order, Madras Foodgrains Control Order and Madras Rice 
Mills Licensing Order—Contravention by not keeping correct accounts of stock—Liability of 
employees. K 
. Employees left in actual conduct of the affairs and business of a rice mill who 
fail to maintain correct accounts of the stock of paddy, are equally liable with their 
employers for contravention of the provisions of the Madras Rationing Order, 
Food grains Control Order and Rice Mills Licensing Order and are punishable 
under section 8 of Act XXIV of 1946. They must be deemed to have abetted the 
incorrect maintenance of the accounts. 
V. S. Chandrdsekaran for Petitioner. 
The Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 
K.S.. = Petition dismissed. 





77 ` 


Mack, 7. Kondiah Chetty v. “Venkataswamy. 
C. R. P. No. 119 of 1947. 
Civil Procedure Code (V of 1908), section 115—Finding of fact—Lower Courts Sailing 
to adequately consider material documents—Interference in revision. 
Where material documents have not been adequately considered by the lower 
Courts, the High Court can interfere in revision. 
K. Umamaheswaram and K. Sundararajan for Petitioner. 
C. A. Vaidyalingam and P. Venkataswami for Respondents. 


K.S. — : Petition allowed in part. 
Satyanarayana Rao and Panchapagesa Sastri, JF. Rangacharyulu v. 
11th November, 1948. Venkatanarasimhayya. 


G. R. P. Nos. 1341 of 1946, etc. 

Madras Hindu Religious Endowments Act (II of 1927), as amended by (Act X of 1946), 
section 78—Scope—Certificate granted by the Board before any rules for the issue of such 
certificates were prescribed by the Local Government—Not sufficient to support an application 
under section 78—Enquiry under section 78—Scope. 

Applications were filed in the District Court of Guntur and Kistna under 
section 78 of the Madras Hindu Religious Endowments Act as amended by Act 
X of 1946 for recovery of possession of lands in the possession of archakas on the 
ground that they were Temple properties and in support of their applications filed 
certificates as required by section 78 of the Act, granted by the Board and it was 
contended by the archakas who were the contesting respondents that the certificates 
were invalid as they were not prescribed according to the rules framed by the 
Government under its rule making power (see section 71). The objections were 
overruled by the lower Courts. On revision, 


Held, that (1) the applications to the lower Court were not maintainable - 
(ii) the production of a certificate as may be prescribed by the Local Government 
was mandatory and a condition precedent to the institution of the applications 
and therefore the production of a certificate granted by the Board was not sufficient. 
The Board has no power of issuing a certificate by itself. The power is to issue 
a certificate in the manner as may be prescribed. The non-exercise of the power 
of prescribing the form by the Provincial Government would not confer the ower 
to issue certificates, on the Board. (ni) Under section 78 of the Hindu Religious 
Endowments Act the scope of inquiry is narrowed down and it can apply only against 
dismissed trustees or officers or servants of the temple or those claiming under them 
and only in respect of admitted endowments but not to cases where archakas 
in possession for more than a century were sought to be dispossessed. 

However the amended section 78 has no application to an application filed 
before the date of the amendment as the amendment has no retrospective Operation 
and will not affect existing right to recover property. 

P. Somasundaram and P. Suryanarayana for Petitioners. 

P. Chandra Reddy, K. Venkataratnam, O. Chinnappareddi, V. Subramanyam, A 
Bhujanga Rao, D. R. Krishna Rao, C. A. Vaidyalingam, T. Venkatadti, D. Munikannayya 
aad D. Bhimayya for Respondents. Š 


K.S C.R.P. No. 1341 of 1946 dismissed, 
es the other petitions allowed 

Panchapakesa Ayyar, F. Somaraju v, Veerraju. 
12th November, 1948. S A. No. 318 of 1946, 


Easements Act (V of 1882), section 45—Platntiff’s easementary right to support his 
tiled shed on'defendant’s wall—Plaini not asserting that the easement right was by grant 
and enjoyment for 80 years—If negatives presumption of lost grant—Destruction of wall by 
cyclone—If extinguishes the easement right. 

Though a plaintiff claimed a wall as belonging to him but it is found that 
the wall has been sold to the defendant with a portion of the property it must 
be presumed that there was an express or implied grant at the time of the sale 
to the defendant by the plaintiffs ancestors of a right of the plaintiffs to support 
their tiled shed on that wall. The mere fact that the plaint did not expressly 
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assert that the easementary right was by grant or by presumption of lost grant 
and emphasised the duration of the 70 to Bo years for the enjoyment, will not 
negative the presumption of lost grant and the legal origin of the easementary 
right. The easement cannot be held to be extinguished by the destruction of 
the wall and the shed completely by a cyclone or that unless the wall was recons- 
tructed within 20 years the easement right will be lost. A suit by the plaintiff 
for declaration of his right can be filed within 12 years and the plaintiff can be 
permitted to rebuild the wall at his own cost and exercise his right of easement. 

D. Narasaraju for Appellants, 

G. Chandrasekhara Sastri for Respondent. 





K.S Appeal dismissed. Leave refused. 
Rajagopalan, ds Ramachandra Chettiar v. Kandaswami Pillai. 
12th November, 1948. C. R. P. No. 1026 of 1947. 

Practice—Parhtion suit—Preliminary decree providing “ that plaintiff be entitled to a 
half share in the plaint A schedule ttems 1 to 5 on payment into Court within six months from 
that date Rs. 1,102-5-0 with interest till date of payment”’—Amount not paid tn time— 
Power of Court to extend time for payment. 

A preliminary decree in a partition suit provided “that the plaintiff be entitled 
to a half share in the plaint A schedule items 1 to 5 on payment into Court within 
six months from the date of decree Rs. 1,102-5-0 with interest thereon at six per 
cent. per annum from date of plaint till payment.” The amount was not paid 
within the six months of the decree of the trial Court. There was an appeal 
and within six months of the appellate decree the plaintiff deposited the amount 
into Court and applied for permission to deposit the amount due under the 
preliminary decree and the trial Judge granted a weck’s time. On revision, 

Held, as the decree was of a preliminary nature the Court has full power over 
the action and has jurisdiction to extend the time for payment. 

K. S. Destkan for Petitioner. 

P. S. Sarangapant Atyangar for Respondent. 


K.S. —— Petition dismissed. 
Panchapakesa Ayyar, 7. Satyanarayana v. Achayamma. 
15th November, 1948. S. A. No. 308 of 1946, 


Hindu Law—Will leaving fraction of property to mother and after her to testator’s wife 
and daughter—Authority under the will to widow to adopt—Adoption by widow—If divests 
the property given to the widow and daughter. 

No estate which has become vested before the adoption will become divested 
after the adoption by the testator’s widow, where only fractions considered reason- 
able by the testator for the maintenance of his virtuous wife and infant daughter 
are bequeathed and not the entire estate leaving nothing for the adopted son, 
except the obligation to perform funeral rites. ‘The widow and daughter get only 
a life estate under the will. 

; N. Subramaniam and N. Sttarama Sastri for Appellant. 

V. Rangachari for Respondent. 


K.S. - —— Appeal dismissed. Leave granted. 
Satyanarayana Rao, F. Karuppaswamy Goundar v. Krishnaswamy Goundar. 
-15th November, 1948. A. A. A. O. No. 1 of 1947. 


Madras Co-operative Societies Act (VI of 1932), section 57-A—Power of Registrar 
of Co-operative Socteties to sell property in pursuance of mortgage decree without an order of 
transfer of the decree from the Ctoil Court which passed the decree. 

The Registrar of Co-operative societies has the power to sell property in 
pursuance of a mortgage decree even without an order of transfer of the decree 
from the Civil Court which passed the decree. 

N. Stvaramakrishna Aiyar and A. Balasubramanita Atyar for Appellant. 

A. C. Sampath Aiyangar and S. Rrishnamachariar for Respondent. 


se Ke. = Appeal dismissed. Leave refused. 
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Subba Rao, 7. Subba Naicker v. Subbaram Naicker. 

16th November, 1948. A. A. A. O. No. 305 of 1946. 

Hindu Law—Pre-partition debi of father—Merger into promissory note after partition 
——Property got in partition by the son—If liable. 

Property got by a son in partition is liable for a pre-partition debt of the 
father. If the pre-partition debt loses its identity and merges in a new cause of 
action that arose after the partition there would be no pre-partition debt at all 
and therefore family property in the hands of the son obtained on partition could 
not be made liable for the debt. 

54 M.L.J. 726: I.L.R. 51 Mad. 361, followed. 

C. S. Rajappa for Appellant. 

T. P. Gopalakrishna Aiyar for Respondent. 

K.S. Appeal allowed in part. Leave refused, 


Horwill and Govinda Menon, 77. Markandeyulu v. The East India Dis- 
17th November, 1948. tilleries and Sugar Factories, Ltd. 
O. S. A. No. 44 of 1948, 
m Industrial Disputes Act (XIV of 1947), section 2 (k)—Scope—Industrial dispute— 
at is. 

Read in its widest terms, the terms “ industrial dispute ” in section 2 (E) of 
the Industrial Disputes Act would mean that any matter however trivial and 
however unrelated it might be to the working of the industry would fall within 
the definition of an industrial dispute. The dispute must be one between the 
employer and employee as such. 

Powers of Industrial Tribunal considered. 

Desirability of bringing up the question of the limits of the Tribunal’s powers 
-for consideration by Courts after the award has been made pointed out. 

The Government Pleader (K. Kutttkrishna Menon) for Appellant. 

Messrs. King and Partridge and R. Venkataraman for Respondents. 


K.S. — Appeal allowed. 
Horwill and Govinda Menon, 77. Baktavatsalu Naidu v. Chrome Leather Co. Ltd. 
17th November, 1948. O. S. A. No. 45 of 1948. 


Industrial Disputes Act (XIV of 1947)—Scope and purpose of—Tribunal under Act 
—Powers to settle disputes—Limits—Disputes outside scope of existing contracts—If can 
be adjudicated on. 

The purpose of the legislation enacted in Act XIV of 1947 is to settle disputes 
that arise between the workers and the management which, if not settled, would 
result in a strike or lock out and dislocation of business essential to the life of the 
community. It is very rarely that such disputes relate to the infringement of 
existing contracts between the management and the workmen. The workmen 
agitate and make,demands for something beyond the terms of the agreement between 
the parties to meet the ever advancing ideals of the public with regard to the 
conditions under which the employees should work. 

A decision by a Judge in excess of his powers of settling a dispute between 
the ‘parties by granting to employees what he thought fair and reasonable, outside 
‘the terms of the existing contract, enforcing terms which he thought necessary 
to preserve industrial peace and in consonance with the present public opinion 
“would not be any the less an adjudication as if he were deciding a question of 
Jaw and fact in an ordinary civil suit. l 

Various heads of dispute which are “individual” discussed. 

Industrial Tribunals can order the reinstatement of a dismissed workman. 

If persons strike in pursuance of an industrial dispute, the termination, of 
their services makes them ““ dismissed workmen ” who are entitled to have thejr 
‘disputes with their employers adjudicated upon under the Act, es 
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The granting of bonuses, gratuities, pensions, pongal presents and the like to 
.employees is not out of charity and they will properly form the heads of dispute 
which the Industrial Tribunal can consider. 

Disputes as to provision of houses, re-opening of a school, provision of text- 
books and other amenities‘can also be settled by the Industrial Tribunal. 

The Government Pleader (K. Kuttikrishna Menon) for Appellant. 

Messrs. King and Partridge and A. Ramachandran for Messrs Row and Reddy for 
Respondent. 


K.S. — Appeal allowed. 
Mack, 7. Vedachala Reddi v. Narayanaswami Reddy. 
18th November, 1948. G. R. P. No. 1409 of 1946. 


Civil Procedure Code (V of 1908), Order 32, rule 1, Order 33, rule 5 (d-1)—Application 
by new next friend of minor- for leave to sue in forma pauperis—Barred by Order 9, rule g 
Where previous suit by another next friend has been dismissed for default. 
_ Necessity for Court control over such next friends and desirable procedure for same 
pointed out. i 


An application by a new next friend of a Hindu minor under Order 32, rule 1, 
, Civil Procedure Code to set aside an alienation by the minor’s father must be rejected 
under Order 33, rule 5 (d-1) as it is barred by Order g, rule 9, Civil Procedure 
_Code in view of the dismissal for default of a previous suit on behalf of the same 
, minor by another next friend for the same relief. Suits by next friends who can 
“crop up under the provisions of Order 32, rule 1, Civil Procedure Code as it stands 
are often filed without any sense of responsibility. There is little or no control 
over these next friends who can bring to Court a large number of defendants, 
alienees in such suits. It is desirable to exercise some Court control over next 
friends who file this type of suit by requiring them first to be appointed as property 
guardians of the minors in whose interests they purport to act. This will result 
in some Court control over such litigation and would also be in the real interests 
of the minors themselves. 

K. S. Champakesa Atyangar and K. C. Srinivasan for Petitioner. 

K. R. Rrishnaswami Aiyar and S. P. Subramaniam for Respondent. 


K.S. — Petition dismissed. 
i Mack, 7. Krishnamurthi v. Narayanamurthi. 
“109ih November, 1948. G. R. P. No. 990 of 1947. 


Gourt-fee— Sut with prayer for specific performance of a contract to asssign immovable 
property and for damages for non-delivery and in the alternative damages—Reliefs arise 
out of same contract and are not distinct reliefs for Court-fee purposes—Court-fees Act, 
S. 17. < 

In a suit for specific performance including a prayer for damages for non- 
delivery and in the alternative damages, the reliefs arise out of the same contract 
and it is not possible to differentiate between a relief from a contract and a 
relief arising out of a breach of the same contract. Accordingly the prayer for’ 
‘damages for breach need not be valued separately for Court-fees. 


K. Kameswara Rao and C. V. Narasimha Rao for Petitioner. 


The Government Pleader (K. Kuttikishna Menon) for the Government and. 
M.A. Narasayya for the Respondent. 





K.S. — Petition allowed in part, 
Horwill and Govinda Menon, FJ. Kasi Viswanathan, In re. 
19th November, 1948. Cr. M. P. No. 2093 of 1948. 


Criminal Procedure Code (V of 1898), section 411-A—Application for leave to appeal 
under—Desirability of considering question of misdirection to jury in the presence of Crown 
Prosecutor before admitting appeal on a question of fact. 

It is a desirable practice that those desiring to appeal under section 411-A 
of the Criminal Procedure Code should first ask leave of the trial Judge himself ; 
for he alone is intimately acquainted with the details of the evidence and is therefore 
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in a position to appreciate any arguments the learned counsel might adduce in 
support of the application for leave to appeal. The Court of Appeal would then, 
if it were moved, have the advantage of knowing the opinion of the trial Judge 
on the merits of such application. When the matter comes before the Court of 
Appeal it will be of advantage that the Crown Prosecutor should be present ; so 
that the Court might have the advantage of hearing his reply to any points that 
might be raised in the arguments on behalf of the petitioner. The Court must 
satisfy itself that there has been a misdirection to the jury which might have 
led to a miscarriage of justice before admitting an appeal on a question of fact. 

J. Nargunam and Mrs. E. S. Azariah for Petitioner. - 

The Crown Prosecutor (S. Govind Swaminathan) on behalf of the Crown. 


K.S. | Application dismissed. 
Horwill and Govinda Menon, FF. Makku Naicker v. Agathiappa Goundar. 
23rd November, 1948. | G. R. P. No. 1774 of 1947. 


Civil -Procedure Code (V of 1908), Order 9, rule 7—Dismissal of application to set 
aside order declaring defendant ex parte—Defendant if entitled to file written statement and 
take part in the case. ~ 

Where an application by defendant to set aside an order declaring him 
ex parte has been dismissed the defendant has no right to file a written statement 
the time for filing which had already elapsed. Such defendant is not precluded 
from participating in the future proceedings of the Court but not in what was 
past. Since the stage for filing written statements and framing issues had been 
passed no fresh written statement could be filed as of right. 

49 M.L.J. 273, followed ; (1939) 1 M.L.J. 64, considered and not followed. 

T. P. Gopalakrishnan for Petitioner. 

C. A. Seshagiri Sastri for Respondent. 


K.S. | So Petition dismissed. 
Subba Rao, 7. Ramachar #. Krishnamachar. 
24th November, 1948. C. R. P. No. 817-A of 1947. 


Civil Procedure Code (V of 1908), Order 26, rule 10 (3)—Appotntment of second 
Commisstoner—Proper procédure for. 

A Commissioner appointed at the plaintiff’s instance filed a report to which 
both parties filed objections. The suit was dismissed and the defendant preferred 
an appeal in which the suit was remanded to the trial Court. After remand the 
plaintiff filed another petition for the appointment of a Commissioner alleging 
that the first Commissioner did not measure the land in dispute while the defendant 
stated that jthe Commissioner did measure the land. The Munsiff without consider- 
ing the merits of the application and without giving any reasons why the previous 
Commissioner’s report should be ignored appointed a fresh Commissioner as he 
thought it !was necessary in the interests of justice. On revision, 

Held, the procedure adopted is not only contrary to the express provisions 
of Order 26, rule 10 (3), Civil Procedure Code but condemned more than once 
by the High Court. A second commission should not be issued unless it was 
thought that the report of the first Commissioner was not satisfactory, in which 
case the earlier commission should have been wiped out altogether.  ” 

LL.R. 54 Mad. 239, followed. ; 

A. Bhujanga Rao and D. R. Krishna Rao for Petitioner. 

C. S. Swaminathan for Respondent. 


K.S. | — Petition allowed. 
Horwill and Govinda Menon, Ff. Easwaran, In re. 
25th November, 1948. Cr. M. P. Nos. 2128 to 2131 of 1948. 


- Madras Maintenance of Public Order Act (I of 1947), section 3 (5)—Duty of Government 
to pass final order under—Faitlure of Government to pass final order—Waull render detention 
unlawful. eis 

It is the duty of the Government to pass a final order under section 3 (5) of 
the Maintenance of Public Order Act (confirming, modifying or cancelling an 
order of detention made) under section .2 (1) after the Advisory Council hag 
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considered the materials placed before it and submitted its report.. If the 
Government does not conform with the requirements of section 3 (5) and pass a 
final order the detention of the persons concerned will be unlawful and will entitle 
them to come before the High Court. 

A. K. Pillat, N. S. Mani and G. Gopalakrishnan for Messrs. Row and Reddy for 
Petitioners. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. Petitions dismissed. 
ga ia Ayyar, f. Padmavatamma v. Bheemacharyulu. 
25th November, 1948. S. A. No. 866 of 1946. 


Hindu Law—Stridhanam—Successions—Married daughter without children—Does not 
exclude daughter with children. 

Where all the married daughters are equally indigent, the one without 
children will not exclude the one with children from succession to their mother’s 
stridhanam property under the Mitakshara. They take equally and together. 

Ch. Raghava Rao for Appellant. 

V. Ramanujachari, K. N. Srinivasan, P. Somasundaram and E. Subramaniam for 
Respondents, 


KSS. ——— Appeal allowed. Leave to appeal granted. 
Viswanatha Sashi, F. l Varadachariar v. Srinivasaraghavachariar, 
26th November, 1948. C.R.P. No. 858 of 1947. 


Civil Procedure Code (V of 1908), Order 33—Application for leave to sue as pauper— 
Omission to disclose as assets his deposit of Rs. 1 50 with the Agricultural Demonstrator as 
security for proper discharge of the duties—Effect. 

The omission to disclose as his assets a deposit of Rs. 150 with the Agricultural 
Demonstrator as security for the due and proper discharge of his duties by the peti- 
tioner for leave to sue as a pauper, cannot be said to be mala fide as the amount 
was not available as ready money to be paid into Court or to be utilised by the 
petitioner. 

V. C. Viraraghavan for Petitioner. 

K. Sankara Sastri and G. N. Rangaswami for Respondent. 


K.S. ——- Petition ` allowed. 
Rajagopalan, 7. Public Prosecutor v. Sriranganayakulu. 
26th November, 1948. Cr.A. No. 348 of 1948. 


Madras Prevention of Adulteration Act (III of 1918), section 5 (1) (d) and (b)— 
Honey mixed with 38 per cent. of cane sugar—Sale of—Offence—Absence of rules under 
section 20 (1) (e)—Effect. 6 

The sale of honey mixed with 38 per cent. of cane sugar is an offence punishable 
under section 5 (1) (d) of Madras Act III of 1918. The fact that the buyer had 
not paid the price as the sanitary inspector took the honey sold did not make it 
any the less a “sale.” In any event the accused will be punishable under sec- 
tion 5 (1) (b) for offering it for sale. The fact that no rules had been prescribed 
under section 20 (1) (e) of the Act by the Government in no way affects the liability 
of the accused for punishment. If no such rules were framed the only reasonable 
inference could be that honey of an absolute purity had to be sold unless what 
was sold or offered to be sold was represented to the purchaser to be not honey, 
but honey with an admixture of cane sugar. Cane sugar might be innocuous 
material but 38 per cent. of it did certainly increase the bulk, weight or m “re 
of the honey within the meaning of the proviso to section 5 (1) and in the circti:. ~ 
stances of the case fraudulent intention was obvious. 

The Public Prosecutor (V. L. Ethiraj) the appellant in person. 

Kasturi Swaprasada Rao for Respondent. : 


s K.S. RY ii l Order of acquittal sei aside 
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Somasundaram, 7. l ai “The Public Prosecutor v. Desigan, 
26th November, 1948. Cr. A. No. 347 of 1947. 
Criminal Procedure Code (V of 1898), secitons 414. and 260—Summary conviction 


under section 260 for offence under Rationing Order (a special Act) and sentence of fine of 
Rs. 100—No appeal lies. 


Under section 414, Criminal Procedure Code, no appeal lies against a sentence 
of fine of Rs. 100 when an accused is convicted summarily under section 260, 
Criminal Procedure Code. It cannot be said that section 414 applies oniy to 
cases of conviction of offences mentioned in section 260 and not for offences under 
a special Act (as Act XXIV of 1946 and Rationing Preparatory Measures Order), 


The Public Prosecutor (V. L. Ethiraj) in person. 
G. N. Chari for Respondent. 


K.S. eaaa Petition allowed, 
Rajagopalan, 7. Tonse, In re. 
26th November, 1948. Crl. M. P. No. 1906 of 1948. 


Indian Penal Code (XLV of 1860), section 4 and Criminal Porcedure Code (V of 1898), 


esection 188—Subject of Dominion of India commiting offence in Native State before 15th 


August, 19477—Prosecution in Court of Madras Province after accession of the State and the 
Indian Independence Act—Leave under section 205 of Government of India Act—Not available 
when there ts no final adjudication. 


For offences committed in Travancore and Cochin (which were outside British 
India when the offences were alleged to have been committed) subjects of the 
Dominion of India resident in a Province (in this case Madras) can be tried and 
punished after such States had become a part of the Dominion by accession. Such 
offences are punishable under section 4 (1), Indian Penal Code as it stood on the 
date the offences were alleged to have been committed provided the requirements 
of section 188, Criminal Procedure Code were satisfied. A prosecution based 
on a sanction by the Madras Government given on 25th May, 1948, is sustainable 
in a Court in the Madras Province. 


Section 4 (1) of the Indian Penal Code and section 188, Criminal Procedure 
Code cannot be viewed as wholly extra-territorial in the restricted sense in that 
it provides. for punishment of offences committed by the British subject of Indian 
domicile resident in a Province for offences committed by him outside that Province. 


Leave under section’ 205 (1) of the Government of India Act refused as there 
had been no final adjudication of the liability in criminal law of the accused. 


1948 M.W.N. (Cr.) 41, relied on. 
‘M. K. Nambiar and M. Sekhara Menon for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. | —— Petition dismissed. 
Rajagopalan, J: Bhimaraju, Jn re. 
‘26th November, 1948. | Cr. R. C. No. 286 of 1948. 


(Cr. R. P. No. 209 of 1948). 


Madras Prevention of Adulteration Act (IIT of 1918), section 20 (2) (f)—Rules under 
—Rule 27-A—Intra vires. 


Rule 27-A of the rules framed under section 20 (2) (f) of the Madras Pre- 
vent-n of Adulteration Act is infra vires and its scope was well within the rule 
mM ng power of section 20 (2) (f). It was not necessary that that rule should 


“pe applied’ only to articles offered for sale as food. 


N. Subramanyam for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
KS. , Sa Petition dismissed. 
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Panchapakesa Sastry, J... - > Damodara Goundan v. Guruswami Goundan. 
26th November, 1948. -> | A. A. A. O. No. 321 of 1946. 

Limitation Act (IX of 1908), Article 182 (5)—Final Order—Application represented 
after lapse of time granted without complying with directions—Dismissal—If “ final order.” 

Where an execution application was represented beyond the time granted 
without producing a vesting order but with an endorsement that “the application 

be numbered and closed to enable the petitioner to renew the application 

later” and an order was passed “the petitioner has deliberately disobeyed the 
Court’s instructions to apply for enlargement of time. The petition is therefore 
rejected.” 

Held, that thai execution petition must be treated as not having the status 
of an execution petition at all and it must be deemed to have been rejected on 
that ground and as the application was not in accordance with law there is no “final 
order” which is the starting point of limitation for a fresh execution petition. 

(Case-law considered). 

T. V. Ramanatha Aiyar and T. S. Venkatarama Aiyar for Appellant. | 

K. V. Ramachandra Atyar for Respondent. 


Appeal dismissed but leave granted 

K.S. . —— in view of conflict of decisions. 
Viswanatha Sastri, F. Veerayamma v. Ammireddi. 
ond December, 1948. C. R. P. No. 745 of 1947. 


Hindu Law— Joint Jamily—Promissory note in favour of son in respect of debt due 
to family—Death of the holder—The father as manager if can give a valid discharge—Wife 
as legal representative if can sue after father has given discharge. 

- The person to whom payment should be made in order to discharge the maker 
of the note from liability under a promissory note is the “ holder ” of the note 
as defined in section 8 of the Negotiable Instruments Act. It is only the payees 
named in the instrument or their endorsees that can be said to be “‘ holders ” and 
undisclosed principals and beneficial owners of the debt are not entitled to sue 
the maker of the note. Notwithstanding the fact that the money lent under a f 
note was advanced from family funds, if the promissory note is taken in the name 
of the son, he alone would be the holder and when he was alive he alone could 
have sued on the note and not the father. But where the son died the fathcr as 
manager of the family to whom the debt survived can receive payment from the 
debtor and give a discharge without reference to the son’s widow who would 
be his legal representative and the widow cannot then sue on the promissory note. 

B. Srinivasamurthy for Petitioner. 

M. S. Ramachandra Rao for Respondent. 


K.S. —— Petition dismissed. 
Panchapakesa Ayyar, 7. ~ Pakkiri Mahomed Rowther v. Chandrasekhara Iyer. 
grd December, 1948. A. A. A. O. No. 182 of 1947. 
Madras Debi Conciliation Act (XI of 1936), section 14 (2)— Award having effect 

of a decree on registration—Limitation for execution—Limitation Act pr of 1908), Article 182. 
Where an award under the Debt Conciliation Act takes effect as if it were 

a decree of a civil Court on its registration the period of limitation for executing 
that decretis six years under Article 182 of the Limitation Act and not three years 
from the date of registration. 


T. S. Venkatarama Aiyar for Appellant. 


N. R. Govindachari for Respondent. Te 
K.S. l ` Appeal dismissed. Leave granted. ~ 


Enp or (1948) II M.L.J. 


